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of Star denotes Gases of Provincial or Small Importance. 

Indicates Cases of Great Importance. 

^ Indicate Cases of Very Great Importance, 

Alluvion and Diluvion 

accretion is nob rendered inapplicable 

1063/ 

Appeal 

Objection as to valuation of suit 

^ ^ m m ^ ^ V 


Abandonment 

-Jilvidence Act {1 ot 1872), S. 11-j— 

^Recognition of rights by Court—Subse- 
luent non-enforcement does not lead to 
inference of abandonment of rights 

1005 (2)( 

Accounts 

-'Credit entry—rresumpfion—Credit 

entry in accDunt boDk only implies that 

person in whose favour it api)ears is 

entitled to tlie sum, presumption 'being 

that he p iid amount credited, and does 

not necessarily show that the amount is 

transferred to him by person having 

account book 1337a 

Adverse Possession 

-Civil r. C. (5 of 190S), O. 40, Kr. 1 

and 3—Possession of receiver is for 
successful party—Receiver’s possession 
does nj)t break continuity of successful 
defendant’s adverse possession 974e 

-Tacking — Successive trespassers 

completing prescriptive period— First 
and not last trespasser gets title 974/ 

-I'or purposes of limitation stani 

derives title from predecessor in ollice 

Olod 

Raiyatwari tenants— Continuation 
of possession—Attornment to Govern¬ 
ment—Title by proscription cannot be 
aciuired 590(/ 

■;-Mortgagee in different capacity con¬ 

tinuing possession is sufficient 5726 

-Limitation Act (1908), Art. 144 — 

Adverse possession against trustee be¬ 
comes adverse also against beneficiary 

46 4d 

—“Occupancy— Right of permanent 
occupancy cannot be acciuired by estop- 
])el or proscription 44 ^ 

Alluvion and Diluvion 

--Accretion must be gradual, slow and 

imperceptible — "imperceptible” ex¬ 
plained 1083a 

Gradual and imperceptible accretion 
goes to adjoining owner 10836 

-Sudden increase is not accretion to 

a 1 joining riparian land 1083c 

Mud and sand deposited in large 
Ouantities cannot be given to adjoinin'^ 
owner—Deposit not adherent to adjoint 
ing land—Principle of identity is appli¬ 
cable only to derelict lands 1083rf 

-Accretion should be gradual but 
need^ot be imperceptible 108:D 

Oiiginal boundary known—Law of 


should not be entertained unless under¬ 
valuation has prejudicially affected — 
Duty of appellate-Court is not to dismiss 
but to return for presentation to proper 

Court—Civil P. C. (1908), O. 7, R. 11 (b) 

5906 

Arbitration 

-(Per Abdur Hakim, J.) Rights of 

parties—.\ward lading down scheme of 
management—Decree can be altered by 
majority of votes (Kapier, J. contra) 

733c 

Assignment 

-E<iuitable assignments— Authority 

to collect decree and pay decree-holder 
out of proceeds amounts to equitable 
assignment 172a 

-Equitable assignment— .\greement 

that debt shall be paid out of specific 
fund or from money received from parti¬ 
cular source, amounts to e(iuitahle as¬ 
signment 1726 

Award 

-Meaning of—Award is agreement 

settled for parties by mediators, and is 
subject to all incidents of private con¬ 
tract _ 13146 

Benami 

-Benami not applied to contracts— 

Principles of, explained il35c 

Mortgage money tainted—Suit—per 
Wallis, C.J .—Real owner can sue if 
fraud nob carried out—Per Oldfield, J. 

—Fra,ud or no fraud—Suit lies if consi¬ 
deration is proved 

Benamidar 

- -Civil P. C. (o of 1908), 0. 21. Rr. 98 
to 1U3—Lenamular auction purchaser 
cannot sue to eject obstructor claiming 
through judgment-debtor i258a 

-0 Right to sue—Benami mortgagee 
can maintain suit on mortgage and c^n 
also assign his rights 407a 

-^Duty of, as against strangers indi- 
Carrier 


oond’ whom 

fiahlt absence of contract is 

or loss caused by other carriers— 

cannot hold other company 
fni i-''i directly contrac- 

fco'-Hiable for damage-When two com- 
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•Carrier 

panies contract to work together either 
■or both can be sued for damages 311a 

•-Term '* carrier ” defined—Art. 31 is 

not limited to common carrier—Limita¬ 
tion Act (1908), Art. 31 311^ 

•Caste Disabilities Removal Act (21 oi 1850) 

-S. 1—Scope—It applies to convert 

himself and not to his descendants 
Descendants of Christian cannot claim 
as reversionaries 

Certiorari 

--Writ of—Orders under S. 3, Press 

Act, being administrative, Iligh Court 
cannot issue writ— Press Act (1910), 

S. 3 (1) (SB) 12G6(/ 

^-Writ of—Power to issue is not 

taken away by Press Act (SB) i266(? 

-Writ of—Power to issue—Extent of, 

stated (SB) 1260/ 

-Writ of—Application for issue of 

Inability of High Court to fix amount of 
security is no bar to entertain applica¬ 
tion (SB) l‘266a 

--Writ of—Legislature can take away 

power of High Court to issue the writ 

(SB) 125Gj 

Christian Marriage Act (15 of 1872) 

- S. 4—Applicability—Act applies to 

•marriage where one party is Christian 

(FB) 6016 

^ - S. 68 —Hindu solemnizing mar¬ 

riage between Hindu and Christian ac- 
<*ording to Hindu mode commits oUenco 
under S. 68 (FE) GOla 

Civil P. C. (14 of 1882) 

- Ss. 211 and 212—Civil 1’. C. (1!)0S), 

O. 20, 11. 12—Change introduced in 
Ellect of, stated (FB) 48ic 

- Ss. 214 and 212—Civil P. C. (1906), 

C. 20. Pv. 12—Claim for future mesne 
profits—Alteration in new Code is not 
material (FB) 4816 

- S. 257-/1 — Consideration paid to¬ 
wards forbearance to execute decree 
must be deducted 898t’ 

-S. 375—Compromise decree creating 

mortgage and directing sale of property 
is lawful and executable as such 1307a 
-(5 of 1908) 

- S. 2 and 0. 21, B. 56—Sale pro- 

clamation—Order fixing upset price is 

not decree and no appeal lies from it 

1264(1) 

- S. 2 (14)—Guardians and Wards Act 

(S of 1890), S. 34 (e)—Order passed 
against guardian under S. 34 (e) is not 
executable 

- S. 0 and 0. 7, B, 2—Suit for ac¬ 
counts or mesne profits—Sum found due 


CivilP. C. 

to plaintitY can be awarded by Court 
though above its pecuniary limits 

(FB) 99S(2)6 

-S. 6 and 0. 7. B. 2—lurisdiction— 

Court seised of jurisdiction does not lose 
it by subsequent cliange in value of sub¬ 
ject-matter or by precise ascertainment 
of value except whcvo plaint is allowed 
to be amended (FB) 998(2]e 

(i, 96 and O. 7, Br. 1 and 2— 


Appeal—Valuo of subject-matter must 
be valuation at institution Court to 
which appeal lies'should be deterniincd 
bv value given in plaint Suits ^ alua- 
tion Act, S. 8 (FB) 99'S(2)f/ 

■ - Ss. 8 and 14—Presidency Small 

Cause Court has power to execute decree 
transmitted under S. 41 ()15(2)a 

■ - Ss. 9 and 20—Inferior Court has 

jurisdiction to set aside decree of suf'C- 
rior Court obtained by manifest fraud 

Decree—Setting aside ' ^ ^ 

- S, 11—When does a decision on ab¬ 
stract question of law operate as res 
judicata and when not, stated 1309a 

- S. 11—Mixed question of law and 

fact—No res judicata—Heal issue must 
be seen 13tt96 

- S. 11 —Suit for cesses—Cesses held 

not payable by sheer force of custour 
without corresponding liability— Subse¬ 
quent suit raising same question 1 re- 
vious decision between same jiuities is 
binding 

- S. 11 and O. 23, B. 1—Appellate 

Court allowing witbdiawal of suit— 
Lower Court's decree is wiped out— No 
res judicata (PerSperice?', J., Phillips, J, 
contra) (FB) 1287i 

- s. 11 and 0. 31, B. 5—Mortgage 

—Combined decree for sale of mort¬ 
gaged properties and for recovery of 
balance, if sale proceeds insufficient, 
though irregular, is not illegal— Pro¬ 
cedure stated (1*6) 118(a 

- 5 11—Question of law — Decision 

on is not res judicata except that right 
established cannot Ire questioned 

(FB) 1187/ 

-S. 11 — Execution proceedings — 

Decision in, after notice is.res judicata 
in subsequent application Notice to 
some legal representatives— Defence is 
open in execution sought against them 
personally llG^c 

- S. 11—Decree for possession—Exe¬ 
cution not taken out within limitation 
— Fresh suit for ejectment between 
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same parties or their representatives is 
barred unless there is fresh cause of ac¬ 
tion 1159a 

-S. 11—Decree fixing rate of rent 

passe 1 under Act 8 of 181)5 operates as 
res jutlicata 1152 (2}c 

- S. 11 and 0. 23, R. 1 —Order under 

0. 23, R. 1, svitiiout jurisdiction is not 
res judicata though not nullity—In any 
case it does not amount to disposal of 
suit 1093(1 

-S. 11 and 0. 1 , R. 1—Res judicata 

between co-plaiutitl’s ahd co-defendants 
—Same principles govern both cast-s 

1089a 

■••S. 11—Lease by A to R an<l C — 
Sub-lease to D —Suit for poss ssion by 
A, B and C against D dismissed on 
ground that lease by A to B and C was 
void ab initio—Subsequent lease by A 
to E for possession by E against 

A, B, C and JU — Finding in previous 
suit held nob res judicata— D could nob 
resist possession 10806 

- S. 11—Doctrine of res judicata does 

not apply to question of jurisdiction— 
It can neither confer nor oust jurisdic¬ 
tion of Court nor can it estop party from 
showing absence of jurisdiction 988a 

S. 11—Question of jurisdiction can¬ 
not be decided by prevoius decision bet- 
ween parties 9880 

-S. 11—Two suits for partition — 

Execution application in subsequent de¬ 
cree dimissed as relief was granted in 
previous decree—It was contended that 
some property was left undivided — 
Subsequent application held raised ques¬ 
tion whether partition should be re¬ 
opened and was not affected by res judi¬ 
cata (SB) 884 

j 11—Widow —Prior suit against 

widow by parsons acquiring adverse title 
from adopted s-in is not res julicata in 
subsequent suit by reversioners on 
widow s death —Hindu law, Widow 

794 (2)c 

S. 11 Decision against widow not 
establishing right to recover estate 
within 12 years of husband’s death — 
Reversioner suing for possession after 
widow 3 death Decision in widow’s suit 
does not operate as res judicata 7566 

S. 11 —Uninvited finding on deci‘ 


sion does not operate as res judicata 


Civil P. C. 

cree in execution proceedings — Con¬ 
struction is res judicata 7ole 

-11 —Hindu law — Alienation — 

Widow and mother of last male holder 
selling property in 1845— On widow’s 
death, motlier selling again in lc57— 
Purchaser from mother suing previous 
vendee for possession impleading mother 
as defendant - Suit dismissed as barred 
by time — Mother dying in 1908 — 
Revesioners suing for possession —Suit 
held barred — Previous suit operated 
res judicata 659a 

- S. 11—Co.defendants— Finding on 

issues not in active controversy between 
defendants inter se does uot operate as 
res judicata—Transfer pending suit does 
not affect validiy acquired rights — 
Transfer of Proiierty Act (4 of 1882), 
S. 52 564 (2)a 

^- 'S. 11—Decree for past mesne pro¬ 

fits does not bar suit for future mesne 
profits: 15 M. L. J. 462, Overruled 

(FB) 484a 

- S. 11—Decision to operate as res 

judicata must be against persons hold¬ 
ing absolute title—Madras Estates Land 
Act {1 of 1908), S. 2(; 312(Z 

-S. II and 0. 34, Rr. 1 , 2, 3 and 10 

—Redoniiition suit —Suit fur inosno pro¬ 
fits after date of payineub in prelimi¬ 
nary decree lies — Mortgagor’s remedy 
nob being restricted to adjustment in 
final decree 284 

-S. 11—Finding by civil Court nob 

embodied in decree in matter exclu¬ 
sively triable by Revenue Court is nob 
binding unless decree is by competent 
Court 222d 

Ss. II and 91 Private individual 
cannot sue for declaration of public 
right—He can sue for special clama-es 
—But Court having given declaration 
in such suit It operates as res judicata 

_q 1 , . 166 

1 - 1 against vendor — On 

his death widow, daughter-in-law and 
mother brought as representatives but 
mother and daughter-in-law discharged 
-Decree against widow-Decree is bind- 
ngon daughter-in-law when claiming 

Lw h"' — Daughter-in- 

i onneT” ' v “P "'“1 Was 

H ndfl it ini defence- 

Hindu law, Widow 247 

5.11 ^ Suit dismissed on statement 


TKi- _vTy-v J • • ^ suauec 

11 Decree construed final de- ecision S. 11 does not apply 


78a 
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-S. 11. 0. 2, R, 2 and 0. 23, R. 1 

Mortgagor appointing mortgagee his 
agent to collect rents an3 authorizing 
appropriation of it towards mortgage 
Mortgagor suing mortgagee for cancella¬ 
tion of power and for accounts—Suit dis¬ 
missed on ground that redemption suit 
should have been biought—Second suit 
on same cause of action alleging satisfac¬ 
tion of mortgage dismissed on same 
ground—In appeal suit allowed to be 
withdrawn on costs Redemption suit 
without paying costs held not barred 
under S. 11 or 0. 2, R. 2—Payment of 
costs nob being condition precedent suit 

was tenable 

-S.ll—Co-defendants—Adjudication 

of unnecessary findings does not operate 
as res judicata 

-S. 11—Whether adjudication should 

be express and not one which may be in¬ 
ferred or be deemed to have been granted 
or refused; Quaere 396 

- S. 11 -Co-defendants—Though find¬ 
ing may be unnecessary if it is embodied 
in the decree, it will operate as res judi¬ 
cata: Obiter 39c 

- S. 11, Expl. 2—Claim based on 

Question of law is matter within 

Kxpl. 2 1309c 

-S. 11, Exj)l. 4—Pro forma defen¬ 
dant is bound by decision in suit 9G7a 

❖- S. 11, Exjd. 4—Decision in respect 

of proiierty not claimed from particular 
defendant in suit—Persons impleaded 
to defend cannot evade bar of res judi¬ 
cata—Plea that they were not called 
upon to assert rights is not available 

^ 9676 

-S. 11. Expl. 6—Relief—Meaning 

of, stated (FB) 484c 

-S, 13—Per Abdur Rahim, Offg. 

C. J.', P6inips, J., dissenting—Foreign 
judgment—Decisions with regard to im¬ 
movable property situate beyond juris¬ 
diction have no value—They can be en¬ 
forceable in British India in respect of 
personal remedy 949a 

- 'S. 13—Property in British India 

Trustees granted letters of administra¬ 
tion • Suit for dispossession of them 
based on decision in French Indian Court 
removing those trustees will not lie 9496 

- S. 13—Validity of foreign judgments 

—They are not binding in respect of pro¬ 
perty not situate in that Court’s juris¬ 
diction 949c 

- S. 13 (d) — Foreign judgment 


CWil P. C. 

Erroneous view of burden of prool 
Judgment is not ‘one not given ^on 
merits" or "erroneous on face of it" 2(46 
_ 13 (d)~Prior of law does nob in¬ 
validate foreign judgment—When can 
such judgment he said to be opposed^ to 
natural justice exidained 971c 

-S6*. 20 a 7 id 9—Inferior Court has 

jurisdiction to set aside decree of superior 
Court obtained by manifest fraud— 

Deciee—Setting aside '< M 

-Ss. 20 and 21—Question of junsdic- 

tion involved—Whether failure of justice 
has to be shown for interference: {Quaere) 

2976 

-S. 20 (c)—Suit to recover money due 

on life insurance policy Suit can^lie 
at place of death uf irsured 635(1) 

__24—Madras City Civil Court not 

competent to try small cause suit— 
Chief Justice of High Court has power 
to transfer small cause suit to City 
Civil Court not under S. 24, hut only 
under Madras City Civil Court (^^‘32)^ 

24 (1) (6) (2) ayid 0. 47. R. 2— 

Court newly constituted and empowered 
to try cases presented to it is not com¬ 
petent to try and dispose under Cl. (1) 
(b) (2)—Nor is it successor within 0. 47, 
R 2 100 

S. 39—British Indian Court can- 




not transfer its decree for execution to 
Native State Court, hut should send 
necessary documents to enable that Court 
to execute decree (FB) 580a 

- Ss. 42. 47 aiid 0. 21, R. 52—Execu¬ 
tion of Munsif Court’s decree—Attach¬ 
ment of Sub-Court’s decree—Patter Court 
ordering ])ayment to attaching deciee- 
holder—Appeal does not lie to High 
Court, but to District Court—Procedure 
in such case stated 921(1) 

*- S. 44—Transmission of decree for 

execution to Native State is illegal— 
Long practice cannot justify such traus- 
mission—Ex parte order for transmission 
can be set aside within time prescribed 
by Limitation Act (1908). Art. 182 605 

-Ss. 44 and 8—Presidency Small 


« A A ^ 

Cause Court has power to execute decree 
transmitted under S. 44 645(2)a 

-47 — Discharged defendant re- 

mainsa party for purpose of S. 47 1368a 

-Ss. 47, 102 a«d 115—Order on ob¬ 
jection to attachment by defendant dis- 
charged from small cause decree is under 
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S. 47—No second appeal lies nor revision 
is enfcertainable 1368Z> 

- Ss. 47 and 73—Decree-holders at- 

tachin;^ certain fund as payable to judg¬ 
ment.debtor—Court deciding that fund 
was not attachable by these decree-hol¬ 
ders—Order is one under S. 47 and ap¬ 
peal lay 1322a. 

-Ss. 47 and 73—Nature of order 

under S. 73—When decision under S. 73 
is in respect of invalidity of execution 
or non-liability of fund for distribution 
such decision is virtually under S. 47 
between particular decree-holder and 
judgment-debtor and as such appeal lies 

13226 

Ss. 47 and 73—When order refuses 
decree-holder's request to be paid cer¬ 
tain share out of fund is between that 
decree-holder and his judgment-debtor, 
it is appealable whether such order 
affects third parties or not 1322c 

S’. 47—Agreement before decree not 
to execute it for some time must be in¬ 
quired into under S. 47 11746 

S’. 47 and O. 20, B. 11—Court pass¬ 
ing decree can postpone execution under 
O. 20, R, 11—Mxecuting Court can do it 
under S. 47 I i74c 

S. 47—Omission of word ‘*stay of 
execution ' from S. 47—Effect stated — 
S. 47 is not confined to those questions 
in execution arising after the decree 

1174d 

S. 47 ajid 0. 21, R, 58—Attach¬ 
ment of property—Claim by judgment- 
debtor as trustee is under 0. 21, R. 58 
—Order is not appealable 1140a. 

Ss. 47 and 92—Suit under S. 92— 
Scheme prepared—Right of appeal not 
reserved in scheme—Order in execution 
proceedings held did not confer right of 
appeal under S. 47 927a 

'Ss. 47 and 92—Scheme under S. 92 
providing against removal of trustee— 
Order declining to remove trustee held 
not appealable 9276 

- Ss. 47 and 42 and O. 21, B. 52— 

Execution of Munsif Court’s decree — 
Attachment of sub-Court’s decree—Lat¬ 
ter Court ordering payment to attaching 
decree-holder — Appeal does not lie to 
High Court but to District Court—Pro¬ 
cedure in such case stated 921(1) 

-Ss. 47 and 115 and 0. 21, i?r. 58 

and 63 Mortgagee decree for sale—Re 
ceiver appointed—Another decree-holder 
attached and requested payment out of 


Civil P. C. 

profits made by receiver—Mortgage de* 
cree-holder objecting, prayer was reject¬ 
ed—Prayer should have been for trans¬ 
fer of money to credit of his suit—Deci¬ 
sion was not under S. 47, but one under 
0. 21, R. 58 and suit lay and no appeal 
or revision lay 914a 

-S. 47—Madras Civil Rules of Prac¬ 
tice. Rr. 134 and 179—R. 179 lays down 
method for obtaining benefit of attach¬ 
ment—Decision in such case cannot be 
one under S. 47 9146 

-S. 47 and O. 1. R. 10 (2) and O. 21, 

R. 100—Dispossession of party exone¬ 
rated for misjoinder by purchaser in 
execution—Inquiry should be restricted 
under O. 21, R. 100 911 

- Ss. 47 and IS and (h 21, R. 2 and 

0. 32, R. 7—Partition decree between 
minor parties—.Agreement for common 
enjoyment of some properties under de¬ 
cree not certified—Enforcement of agree¬ 
ment barred under O. 21, R. 2 or S. 48, 
O. 32, R. 7—Remedy is to proceed in 
execution and not by separate suit 75DZ 

-S. 47—Judgment-debtor paying 

money to person in consideration of 
entering satisfaction of decree—Person 
acquiring assignment of decree and rea¬ 
lizing inoQcv under it—Suit for return 
of money is not barred by S. 47 720/? 

-S. 47—Execution sale, on with¬ 
drawal of purchase money after it has 
been set aside, does not come to end and 
on confirmation in appeal order against 
purchaser is appealable under S. 47 

07 2a 

S. 47 and 0. 41, B. 5 (3)—Immov¬ 
able property given as security under 
O. 41, R. 5 (3)—Realization is question 
relating to execution, discliarge or satis¬ 
faction under S. 47 4426 

S. 47 ajid (). 2, B. 2—Landlord and 
tenant Ejectment Ejectment decree 
granting compensation to tenant under 
Malabar Compensation for Tenants’ Im¬ 
provements Act becoming unexecutable 
by lapse of time No fresh suit on same 
cause of action lies 370a. 

S. 47 Decree becoming unexecut¬ 
able by bar of limitation—No fresh suit 
for same relief lies 8706 

S. 4i Party against whom suit 
dismissed even without decision of ques- 
ion between him and other remains 
partj^and suit by him is barred 331 
“ 5.47 and 0.21, i2. 96—Mortgage 

decree—Property not included in 
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certificate but delivered to purchaser 
No separate suit for its recovery lies 

180a 

S. 47—Suit cannot he treated as 


execution application "when prejudice is 
caused 

-S. 47 and 0. 21, B. 63—Objection 

to attachment allowed—Judgment-debt¬ 
or obtaining decree for possession against 
objector—Property re-attached by de¬ 
cree-holder — Objection by judgment- 
debtor’s assignee disallowed — Old at¬ 
tachment was not revived and suit was 
not barred 142 

^-S. 47—Defendant against whom 

suit is dismissed on account of relin¬ 
quishment of certain relief is party to 
suit (FB) 123a 

-S. 48 and 0.21, B.2 and 0. 32, 

B, 7—Partition decree between minor 
parties—Agreement for common enjoy¬ 
ment of some properties under decree 
not certified—Enforcement of agreement 
barred under 0. 21, R. 2, or S. 48, or 
0. 32, R. 7—Remedy is to proceed in 
execution and not by separate suit 'told 

-S. 48—Mortgage decree directing 

sale of property and payment of defi¬ 
ciency—Limitation runs from date when 
remedy against mortgaged property is 
exhausted—Limitation—Mortgage 607a 

-S. 48 (a)—Applicability —"Sought 

to be executed"—Meaning of. stated 

(FB) 1187J 

-S. 48 (b )—Execution for balance due 

after appropriating sale proceeds—Limi¬ 
tation runs from date of ascertainment : 

29 I. C. 559, Overruled (FB) 11875 

- S. 48 (6)—Certain date— Meaning 

of, stated (FB) 1187c 

- S. 63—Attachment of property by 

superior Court—Subsequent attachment 
and sale by inferior Court is not illegal 

663 

- S. 64—Claim proceedings—S. 64 ap¬ 
plies to private alienations pending 
claim proceedings and subsequent suit 

1095a 

• — S. 64—Private alienation by claim¬ 
ant is subject to claim litigation 10955 

- S. 64 and 0. 21, B. 7—Sale set aside 

—Attachment ceases—Decree-holder can 
attach and sell but cannot use same 
attachment for purpose of other decrees 

2805 

**- Ss. 64 and 73—Non-attaching 

decree-holders applying for rateable dis¬ 
tribution cannot question private aliena- 


Civi! P. C. 

tion made during continuance of attach¬ 
ment (.FB) 127 

-S. 66—S. 66 protects person holding. 

sale certificate and obtaining possession 
under it l2-‘)85 

•-Ss. 73 and 47—Decree-holder at¬ 

taching certain fund as payable to judg- 
ment-debtoi—Court deciding that fund 
was not attachable by these decree-hol¬ 
ders—Order is one under S. 47 and ap¬ 
peal lay 1322a 


Ss. 73 and 47—Nature of order 
under S. 73—When decision under S. 73 
is in respect of invalidity of execution or 
non-liability of fund for distribution 
such decision is virtually under S. 47 
between particular decree-holder and 
judgment-debtor and as such appeal 
lies 13225 

-Ss. 73 and 47—When order refuses' 

decree-holder's request to he paid certain 
share out of fund is between that decree- 
holder and his judgment-debtor it is- 
appealable whether such order atTects? 
third parties or not 1322c 

•- S. 73—S. 73 is enabling and inquiry 

under is non-judicial—Rateable distri¬ 
bution of assets—Court cannot inquire 
into validity of decree 82o 

-S. 73 and 0. 21, B. 89—Money paid 

into Court for payment to decree-holder 
is not assets available for rateable dis¬ 
tribution 704 

-S. 73—Questions to he considered 

under S. 73 by Court stated 512a 

-S. 73—Decree against judgment- 

debtor as representative of his father— 
Priority cannot be claimed over decree- 
against judgment-debtor personally 

5125 

- S. 73 and O. 41, B. 5 (3)—Im¬ 
movable property given as security— 
Property is solely for discharge of decree 
—Sale proceeds are not liable to rateable 
distribution 442c 

- S. 73 and 0. 21, B. H9“Sale set 

aside under R. 89—No assets are avail¬ 
able for rateable distribution 2&0a 

-S. 80—Public officer—Mala fide 

act in discharge of duty—Notice is 
essential—What would "purport” to be 
act in official capacity stated—Act whe¬ 
ther proper and right or not is imma¬ 
terial (FB) 62 

- S. 83—Lease granted by enemy on 

behalf of non-enemy subject as agent 
can be enforced 12945 
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-8. 83— Alien enemy, Suit by— 

Enemy subjects permitted to remain in 
British India are not alien enemies and 
can sue 1294c 

- Ss. 91 and 11—Private individual 

cannot sue for declaration of public ri^lit 
— He can sue for special damages—But 
Court having given declaration in such 
suit it operates as res judicata 106 

- S. 92 —Suit for removal of trustee 

for misconduct is maintainable 1155r? 

-S’. 92—Suit under S. 92 for removal 

of hereditary trustee - Son is entitled to 
be added as party lOTla 

-S. d'2 ayid 0. 1, H. 10 —Suit under 

S. 92—Court has power to add any party 
under O. 1, K. 10 10716 

-S's. 92 and 115—Suit under S. 92— 

Application for joinder of co-defendants 
dismissed—Order is illegal—High Court 
has power to interfere under S. 115 and 
Government of India Act (1915), S. 107 


lOTlrf 

-S. 92—S. 92 does not cover case of 

removal of head of mutt unless he be 
trustee lOlGa 

- S. 92—Scheme—Points to be ascer¬ 
tained stated lOOGc 

- Ss. 92 and 47-Suit under S. 92 

—Scheme prepared—Right of appeal not 
reserved in scheme—Order in execution 
proceedings held did not confer right of 
appeal under S. 47 927a 

-Ss. 92 and 47—Scheme under S. 92 

providing against removal of trustee— 
Order declining to remove trustee held 
nob appealable 9276 

- S. 92—Religious Endowments Act 

(20 of 1863), S. 18—Grant of sanction, 
under ditYorent sections—Distinction ex¬ 
plained 5606 

■-S. 92 and 0. 1, M. 8—Religious En¬ 

dowments Act (1868), S. 14—Suit under 
S. 14 is representative suit — Death of 
any party does not cause abatement of 
suit 560c 

-S. 92 (2)—Intention of enactment 

stated 1179a 


-S. 92 (2)—Provisions are mandatory 

—No sanction for suit to remove trustej 
is necessary—Religious Endowments ^cl 
(1863), S. 14 11*79^ 

-S- 92 (2)—Joinder of alienees froni 

trustees will nob entail dismissal ol 
whole suit 1179f 

-S. 92 (2)—Suit under—Court cannot 

decide whether alienations by trustee 
.are binding on institution 1179(i 


Civil P. C. 

S. 92 (2) Temple—Public temple— 
Onus is on the plaintiff 1179^ 

5. 94 arid O. 39—Both must be read 
together 349^ 

^s. 96 and 6 ayid 0. 7, Hr. 2 andl 
Appeal—Value of subject-matter must 
be valuation at institution — Court to 
which appeal lies should be determined 
by value given in plaint — Suits Valua- 
Hon Act. S. 8 (FB) 998(2)^/ 

** *85. 96 and 146 and 0. 22, Hr. 10 

and 11 Title of mortgagor to property 
negatived — Mortgagee not party to de¬ 
cree Mortgagee purchasing property 
in execution resisted in taking possession 
Mortgagee can appeal agains tdecree 
passed against mortgagor 4096 


Ss. 96 071^/ 115 Higli Court can 
treat appeal as revision to meet sub¬ 
stantial justice 409c 

^ S. 99 Appeal Sale confirmed dur¬ 
ing pendency of—No loss or prejudice to 
party caused Sale should not be sek 
^^side 1262(2)6 

S. 99 and 0. 34, H. 1—Mortgage— 
Redemption Suit for Persons claiming 
adversely to mortgagor can be joined as 
parties Even if joinder amounts to mis¬ 
joinder decision should not be reversed 
on that ground alone unless misjoinder 
has aflected merits of case 705a 


- V- la 

question of fact 12000)a 

S, 100 and O. 41, H. 25—Judgment 
reversed in second appeal on question of 
usage and custom — Appellate Court 
should not decide question but should 
remand the case — Practice, appellate 
Court lice 

_o i/\rv , ilbbe 

S. lOO and 0. 41. B. 3l-Appellate 
judgment omitting to record reasons for 
findings-Omission is irregular and High 
Court will not interfere unless appellant 
IS prejudiced o,if 

ti ^?®~'^°''‘~I^efamation — Ques¬ 
tion whether whole or part of alleged de- 

famatory writing would be construed by 
ordinary reader to refer to particular 
P^on, IS one of fact 700a 

5. lOO Defamation—Fair comment 
— is question of fact 7006 

lOO—Interpretation of deed is 
question of law, and taken with inten- 

n o parties is mixed question of law 
and fact 32^ 

Vrsoim ~ Limitation Act (1908), 

• oy iermination of agency for pur- 
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po30 of Art. 89 is question of fact When 
a^’ency is deemed terminated stated Sid 
:{«%_s. 100 — Findings as to usages, 

genuineness of document in support of 

usages and credibility of .witnesses aie 
findings of fact as cannot be disj;uvbed ; 

29 Mai. 24, Overruled (ro) la 

-S. 100—No wider power is conferred 

in disturbing findings about custom than 
other finding of fact (rB) ie 

-Ss. 100 and 103—Value to be at¬ 
tached and relevancy of evidence can be 
determined in second appeal also V/hen 
can High Court disturb finding of fact 

stated (FB) \g 

-S. 100 (a) — “Usage having force of 

law”— Scope of, stated — It is doubtful 
and questions of private rights come 
under that section ll66i 

-S. 102 — Provincial Small Cause 

Courts Act (1887), Art. 7—Suit for rate- 
able portion of stipulated rent by reason 
of fraction of demised premises not hiv¬ 
ing been delivered to lessee is not suit 
of small cause nature 5576 

- S. 102 — Apportioned rent claimed 

below 500—No second appeal lies 551fZ 

-S. 102—Second appeal after amend¬ 
ment to Art. 35, Small Cause Courts Act 
— No second appeal lay in suit to re¬ 
cover value of trees cut and removed 
Term cognizable in 3. 102 refers to na¬ 
ture of suit and not its character at time 
of appeal 162.a 

- S. 105 and 0. 22, li. 5—Order under 

0. 22, R. 5 bringing two rival claimants 
on record without deciding claims is not 
appealable, but can be attacked in appo^al 
against decree under Civil P. C., S. 105 

1055(1) 

-S. 107 and 0. 41, B. 27—Fresh evi¬ 
dence as to facts cannot be admitted 

1169c 

- S. 107, 0. 9, R. 13 and 0. 41. Rr. 4 

and 33—Decree imposing separate liabi¬ 
lities on defendants— Application to set 
aside ex parte decree made to appellate 
Court in first instance by non-appealing 
defendant—Court of appeal cannot hear 
it 085 

-Ss. 109 and 110 — Easement right 

negatived by final decree of High Court 
—Real value of right for purposes of ap¬ 
peal can be ascertained only on basis of 
detriment which party claiming right 
would sustain by its being negatived 

632a 

--5s. 109 and 110— Subsidiary inter- 

1918 Indexes (Mad.)—3 & 4 
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est such as easement of inconsiderable 
value, attached to property of great 
value, in dispute — Value of property 
affected should determine right of appeal 

G32c 

-S. 110—Valuation of subject-matter 

and not decree amount duo on date of 
application has to be looked to ll7Sa 

-5. 110 — Value of subject-matter is 

real market value—Plaintill' valuing suit 
at less than market value for court-fee 
in exercise of option is not depi'i\ed of 
ri^ht of appeal—Court-fees Act, S. i 

^ 1099 

- -S. 110 (2)—Claim on legacy— Deci¬ 
sion as to, from what source it should be 
paid—No right of appeal on ground that 
decision may affect other legatees wliose 
claims may exceed Rs. 10,000 11 

- S. 110 (2) — Cl. 2 operates when 

decision wouM affect by ros judicata or 
otherwise future larger claims 1178c 

-5. HO, Pani. 2 —Suit must involve 

rights and claims to property which 
rights and claims are worth Rs. 10,000 
and upwards 0326 

- S. 110, Para. 2—“Property” means 

rights in property inferior to full owner¬ 
ship where such inferior rights alone are 
subject-matter in dispute 6 S2d 

- S. liO, Para. 3 Case must involve 

question of gjneral interest or import¬ 
ance 032 

■- S. 114 —Land Acquisition Act (1 of 

1894), S. 53 — Land Acquisition Judge 
has power to review award—Provision in 
S. 53 are comprehensive to include re¬ 
view proceedings under Civil Procedure 
Code. S. 114 10G06 

-^Ss. 115, 47 and 102— Order on ob¬ 
jection to attachment by defendant dis¬ 
charged from small cause decree is under 
S. 47—No second appeal lies nor revision 
is entertainable 13G86 

- S. 115 —Interlocutory order result¬ 
in'^ in embarrassment—Revision lies 

nS7d 

-S. 115 — Order depriving party of 




rights of redress in suit or subsequent 
proceedings is illegal — High Court has 
power to interfere under S. 115 or 
Government of India Act (1915), S. 107 

1071c 

- Ss. 115 and 02—Suit under S. 92— 

Application for joinder of co-defendants 
dismissed—Order is illegal—High Court 
has power to interfere under S. 115 and 
Government of India Act, S. 107 l07lcZ 
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-S. 115—Award by Land Acquisition 

Judge—Review by him—High Court will 
not interfere on ground of want of juris¬ 
diction 1060(X 

- Ss. 115 and 47 and 0. 21, Br. 58 

and 83—Mortgage decree for sale—Re¬ 
ceiver appointed—Another decree-holder 
attached and requested payment out of 
profits made by receiver—Mortgage de¬ 
cree-holder objecting, prayer was reject¬ 
ed—Prayer should have been for trans- 
fer of money to credit of his suit—Deci¬ 
sion was not under S. 47, l)ut one under 
0. 21, R. 58 and suit lay and no appeal 
or revision lay 9i4a 

- S. 115 — Revision is not barred 

where suit lies but no interference will 
be made if no prejudice is shown 914ff 

S. 115 and 0. 23, B. 1—Permission 
for withdrawal of suit long after insti¬ 
tution on insufiiciency of evidence is 
illegal High Court can interfere in re¬ 
vision G99 

- Ss. 115, 148 and 151 and 0. 9, B. 13 

and 0. 43, B. 1 (f7)—Ex parte decree— 
Order setting aside decree on defendant 
paying costs by certain date—Court has 
jurisdiction to enlarge time—Order re¬ 
fusing application for time—Revision 
lies G38(2) 

- Ss. 115 and 9G—High Court can 

treat appeal as revision to meet substan¬ 
tial justice 409c 

S. 115—Madras Revenue Recovery 
Act (1864), S. 59—Notice of sale on de¬ 
faulter is not necessary and does not 
affect jurisdiction—It amounts to irre- 
gularity^in exercise of jurisdiction with¬ 
in S. 115, Civil P. C., and would vitiate 
sale -But no declaration can be obtain¬ 
ed if suit nob brought within time fixed 
Ijy S. 59 _ 310a 

S. 115 Absence of sale notice— 
Subsequent proceedings if with know¬ 
ledge are nob without jurisdiction 3106 


S. 115 Appeal can be treated as re¬ 
vision when question of jurisdiction is 
involved S. 115 is not controlled by 
Madras Estates Land Act U908), S. 192 

O ' 

- -s. 144 — Decree for injunction— 

Plu^mtiff getting possession in opposition 

to decree—-Decree reversed—Defendant 

is not entitled to restitution 1293 

- S. lil—S. 144 is imperative and 
leaves no discretion to Court 67 ^/t 

S. 144—Party bound to restore pos- 
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session—Legal representatives of that 
party are equally bound 6736- 

- S. 144—Interest—Money deposited 

in Court withdrawm on giving under¬ 
taking—Otlier party succeeding in ap¬ 
peal, money was ordered to be refunded 
—Person wrongfully using it is liable to- 
pay interest till date of payment 511 
S. 145 and 0. 22, B. 6—Surety for 
guardian of minor—Attachment of pro¬ 
perty of surety for moneys due to 
minor's estate—Order of attachment of 
surety’s property is without jurisdiction 
and does not fall either under S. 145 or 
O. 32. K. 6 661 

S. 146 and 0. 22, B. 10—New party 
alleging acquisition of interest taking 
action after decree and before appeal— 
0. 22, R. 10 does not appl>—Appeal can 
however be entertained under S. 146 if 
merits are in favour of appellant 409a, 

^- Ss. 146 and 96 and 0. 22, Br. 10 

and 11—Title of mortgagor to property 
negatived—Mortgagee not party to de¬ 
cree—Mortgagee purchasing property in 
execution resisted in taking possession— 
Mortgagee can appeal against decree 
passed against mortgagor 109/- 

Ss. 148, 151 ayid 115 andO.V, B. 13 
and 0. 43, B. 1 (d)—Ex parte decree— 
Order setting aside decree on defendant 
paying costs by certain date—Court has 
jurisdiction to enlarge 
fusing application for 
lies 

•S. 149 and 0. 44, 


time—Order re¬ 
time—Revision 

638(2) 
B. 1 and 0. 7^ 
leave to appeal 


B. 11—Application for 
as pauper Dismissal of application 
leaves appeal intact—Appellate Court 
can grant time for payment of court-fees 

o , i039tJ 

S. loO and 0. 21, B. 0—Mortgage- 

decree Application for execution for 
deficiency after sale — Acquisition of 
jurisdiction by Court over secured pro¬ 
perties and other properties sought to be 
attached by territorial changes—Appli¬ 
cation for execution is not maintainable 
where no transfer is made under S. 150 

, °~^I®morandum praying for 

Acffq® 1 Limitation 

Act (9 of 1908). Art. 182 mOc 

\ S. 151—Decree not properly draft¬ 
ed and defective—Party must apply to 
^t corrected (PB; 1268ii 

■ Court has power to consoli- 
a 0 appeals Cases should be fit to jus¬ 
tify loss of court-fees 3380 . 
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-S. 151—Land Acquisition Act (1 of 

1894), Ss. 12, 18 and 20—One notice 
with respect to several plots—One ap¬ 
plication under S. 18 and one reference 
made—Award wrs however split up 
Claims in such case can be allowed to 
be consolidated 3685 

- S. 152—Clerical errors in judgment 

can be corrected even pending appeal 
Court which passed is proper Court to 
amend errors 295 

-0. 1, B. 1—Limitation Act (1908), 

S. 7—S. 7 contemplates existence in two 
or more persons of joint right or joint 
cause or causes of action in support of 
single suit 724e 

-0. 1, Rr. 1 and 2—Whether mis¬ 
joinder has affected merits or jurisdic¬ 
tion should be deduced from facts of 
each case 7055 

- 0. 1, Br. 3 and 5 a 7 id 0. 2, Br. 3 

and 4—Suit for specific performance of 
contract by member of Hindu undivided 
family to sell his share—Joinder of 
other members as defendants amounts 
to misjoinder (FB) G81c 

- 0. 1, Br. 3 and 5, 0. 2, Br. 3 and 4 

—Two causes of action one for specific 
performance, other for partition and 
possession — Question of joinder de¬ 
pends upon 0. 1, Rr.3 and 5, and also on 
0. 2, Rr. 3 and 4 (FB) 681/ 

- 0. 1, B. 3—Contract of sale—Right 

to possession arises ont of contract so as 
to be covered by 0. 1, R. 3—Transfer of 
Property Act (1882), S. 54 (FB) QSlg 

-0. 1, Br. 3, 5; 0. 2, Br. 3 and 4; 

0. G, B. 17 and 0. 7, B. 11—Hindu law 
—Alienation—Alienee of portion of joint 
family property—Right of—His convey¬ 
ance enables him to demand partition 
and entitles him to specific property or 
its equivalent—Suit should not bo dis¬ 
missed for joinder of prayer for possession 
and partition — Amendment of plaint 
should be allowed (FB) 6815 

- 0. 1, B. 3—Heed — Construction— 

Grant of fishery right to “gramattars” 
—"Gramattars” hold to be members of 
village community holding land under 
Government—Exclusive claim by mira- 
sidars held untenable—Government was 
proper party to suit 622 

- 0. 1, B. 8—Suit on behalf of per¬ 
sons having same interest — Common 
right, if negatived, suit should be dis¬ 
missed G28a 


- 0. 1, B. 8—Suit on behalf of per¬ 
sons having same interest — Individual 
rights should not be declared — Decree, 
form of 6285 

-0. 1, B. 8 and S. 92 — Religious 

Endowments Act (1868), S. 14—Suit 
under S. 14 is representative suit— 
Death of any party does not cause ab¬ 
atement of suit 5G0c 

- 0. 1, B. 8—Trust property— Tam- 

birans of mutt representing worshippers 
can sue to set aside alienation of mutt 
property made by Jilahant and for de¬ 
livery of possession to succeeding Mahant 

464(1 

- 0. 1, Br, 9 and 10—Partition suit 

—Persons having no interest in pro¬ 
perty need not be made parties 1137a 

—— 0. 1, Br. 9 a7id 10—Rr. 9 and 10 
must be construed together—Order passed 
under R. 10 must be obeyed 1137c 

- 0. 1, R. 10— "Questions involved 

in suit,” explained 11375 

-0. 1, B. 10—-Addition of party— 

Leave to sue obtained after institution 
of suit does not make suit without leave 
—Date of institution of suit is date 
when he was added 1122(2)fZ 

- 0. 1, B. 10 and S. 92— Suit under 

S. 92—Court has power to add any 
party under O. 1, R. 10 10715 

•-0. 1, B. 10 and 0. 6, B. 17—Major 

wrongly described as minor — Suit by 
next friend—0. 1, R. 10 covers case— 
Necessary amendment can be allowed 
—’^lincr—Pleadings 916 

— 0. 1, R. 10 (2) and 0. 21, B. 100 
and S. 47—Dispossession of party exon- 
nerated for misjoinder by purchaser in 
execution—Enquiry should be restricted 
under 0. 21, R. 100 911 

-0. 1, B. 10 (2)—Claim abandoned as 

against particular defendant—His name 
should be struck out (FB) 1235 

- 0. 1, B. 13—Non-joinder —■ Objec¬ 
tion should be taken before settlement 
of issues 535a 

- 0.1, B. 13—Non joinder of parties 

—Enforcement by father of joint mort¬ 
gage—.\dult sons jointly interested not 
made parties to suit — Objection as to 
non-joinder after settlement of issues 

held too late 5356 
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0. 2, Hr. 1 and 2—Time barred re¬ 
lief claimed with other substantial relief 
Whole suit is not bad and should nob 
be dismissed 11986 

~0. 2, 7?. 2 Specific performance— 
Suit for Ruver not seeking recovery of 
possession He is not prevented from 
seeking possession on title giving him 
another cause of action (FB) 081(7 

0. 2.-/t. 2—Contract Act (1872), 
S. 128 Debts borrowed on different 
promissory notes—Surety for amalga- 
mated amount—Cause of action arises 

on separate dates-Surety’s liability is 

also separate 524c 

0. 2, li. 2 and S. 47 — Land lord 
and Tenant Djectment—Ejectment de¬ 
cree granting compensation to tenant 
under !\ralabar Com pensition for Tenants’ 
Improveinents Act l)ecoining unexecut¬ 
able by lapse of time No fresh suit on 
some cause of action lies 370a 

** ^ 2 —Cause of action must he 

same Suit on non-existent or false 
cause of action does not bar suit ou true 
cause of action 

0. 2, R. 2 Portion of liis claim 


implies that phintitT must have know- 


ledge of his ritiht 


8 <; 


0. 2. R. 2''and 0. 23, R. 1 and S. 11 
Alortgagor appointing mortgagee his 
agent to collect rents and authorizing 
appropriation of it towards mortgage— 
Mortgagor suing mortgagee for cancella- 
tion of power and for accounts—Suit 
dismissed on ground tliat redemption 
suit slmuld have been brought —Second 
suit on same cause of action alleging 
satisfaction of mortgagee dismissed on 

same ground—In appeal suit allowed to 

be withdrawn on costs — Redemption 
suit witliout paying costs held not bar¬ 
red under S. 11 or 0. 2. R, 2—Payment 

of costs not being condition precedent 
suit was tenable 78 ^ 

0. 2. Rr. 3 and 4 and 0. 1, Rr. 3 
and 5 Two causes of action one for 
specific performance, other for partition 
and possession —Question of joinder de¬ 
pends upon O. 1. Rr. 3 and 5 and also 
on O. 2, Rr. 3 and 4 (FB) 681 / 

—0.2, J2r. 3. 4, 0,7, J?. 11. 0. 1 
Rr. 3, 5 and 0. 6, R. 17 — Hindu 
law — Alienation — Alienee of por¬ 
tion of joint family property—Right of 
—His conveyance enables him to de 
mand partition and entitles him to spe¬ 
cific property or its equivalent—Suit 


Civil P. C. 

should not be dismissed for joinder of pra¬ 
yer for possession and partition—Amend¬ 
ment of plaint should be allowed 

(FB) r,81/i 

0. 3, R. 1 and 0. 9, R. 12—Court 
has power to direct party to appear in 
person Failure to appear—’Proceedings 
may be declared ex parte in spite of 
counsel's presence 125G 

3. R 4 Client — Cleaning of— 
Ouardian ad litem has right to appoint 
vakil for minor — Vakalat, how deter¬ 
mined stated 545c 

" 0- 5. R. 12 Land Acquisition Act 

(1894), S. 53 \\ hether applies to ser¬ 

vice of notices under the Land Acquisi. 
tion Act 

0. 0, R. 17—Amendment sought to 
ho made for showing that original cause 
of action as laid is not barred can bo 
allowed ^ _ 1200 (i)c 

0. 6, R. 1( Plaint framed for re¬ 
demption of whole mortgage — Court 
should allow amoudment by insertion 
of prayer in alternative for partition and 
possession of share of plainbilT 1142c 
0. G, R. \t and 0. 1, R. 10 — ^lajor 
wronglv described as minor—Suit Ijy 
next friend O. 1, R, 10 covers case— 
Necessary amendment can ho allowed 

0 L () 

- -o. 6, R. 17 a?id 0. 22, R. 3—Suit 

against dead person is nullity and ques¬ 
tion of amendment does not arise 

794 (1) 

--0. G. 77. 17. 0. 1. 7?r. 3. 5. 

O. 2, 7?r. 3, 4 and 0. 7, R. H — 
Hindu law — Alienation — Alienee of 
portion of joint family property—Right 
of—His conveyance enables him to de 

mand partition and entitles him to spe 

oifio pi-operl^y or its equivaleot—Suit 
should Dot be dismissed for joinder of pra¬ 
yer for possession and Partition-Amend¬ 
ment of plaint should be allowed 

_0 6 R 1- -ni • . (FB)G61fe 

u.b, ill. 1 1 —Plaint containing all 
necessary allegations-Suit not framed 

as one for administration-Plaint can be 

allowed to be amended 5'>6/ 

—0. 6, 17-High Court will not 

allow amendment in second appeal 
which would defeat bar of limitation^ 

aiioi^'/’-f ■ ^'^~-^“en<iment should^^be 
allowed 1 no surprise is caused or no 

allowed when nature of suit is changed 
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or on ground of delay—Multiplicity is to 
be avoided and interests of justice should 
be satisfied—Amendment can be allowed 
when change is caused by appellate de¬ 
cision in corresponding suit 316 

- 0. G, R, 17—Amendment of plead¬ 
ings—Fresh cause of action arising after 
institution of suit can be included in 
suit by amendment of pleadings—Prac¬ 
tice—Subsequent events 2726 

—^-0. 6, R. 17—Suit on specific mort¬ 
gage—Amendment of plaint can be al¬ 
lowed on defendant’s admission 1216 

-0. 7, Rr. 1, 2 and Ss. 96, 6 — 

Appeal — Value of subject-matter must 
be valuation at institution — Court to 
whicii appeal lies should be determined 
by value given in plaint—Suits Valua¬ 
tion Act, S. 8 (F8) 998 (2}rf 

-0. 7, Rj‘. 1, 2 and 10—Jurisdiction 

—Aggregate claim must be regarded as 
one suit—Plaint containing several cau¬ 
ses of action—There is only one suit and 
jurisdiction depends on value of aggre¬ 
gate subject-matters— Court cannot ad¬ 
judicate upon portion and return other 
for adjudication by another Court 

(FB) 998 (2)c 

-0. 7, R, 2 and S. 6 —Suit for ac¬ 
counts or mesne profits—Sum found due 
to plaintiff can be awarded by Court 
though above its pecuniary limits 

(FB) 998 (2)6 

- 0. 7, R. 7—Relief should uot be re¬ 
fused if it can bo properly granted— 
Practice, Relief 300(/ 

^-0. 7, Rr. 10, 1 a7id 2—Jurisdiction 

—Aggregate claim must be regarded as 
one suit—Plaint containing several cau¬ 
ses of action—There is only one suit and 
jurisdiction depends on value of aggre¬ 
gate subject-matters—Court cannot ad¬ 
judicate upon portion and return other 
for adjudication by another Court 

(F3) 998 (2)e 

-0. 7, R. 10 and 0. 43, R. 1 (a)—No 

appeal lies from order under K. 10 in 
suits in revenue Court by virtue of 
Madras Estates Land Act (1 of 1908), 
S. 192 1916 

-0. 7, R. 11 and 0. 44. R. land 

S. 149—Application for leave to appeal 
as pauper — Dismissal of application 
leaves appeal intact—Appellate Court 
can grant time for payment of court- 
fees 1039a 

- 0. 7, R. 11, 0. 1, Rr. 3, o, 

0. 2, Rr. 3, 4 and 0. 6, R. 17 — 


Civil P. C. 

Hindu law —■ Alienation — Alienee of 
portion of joint family property—Right 
of—His conveyance enables liim to de¬ 
mand partition and entitles him to spe¬ 
cific property or its equivalent Suit 
should not be dismissed for joinder of 
prayer for possession and partition 
Amendment of plaint should be allowed 

(FB) (iBl/t 

- 0. 7, R. 11 (6)—Appeal—Objection 

as to valuation of suit shouhl not be 
entertained unless under-valuation has 
prejudicially affected — Duty of appel¬ 
late Court is not to dismiss hut to return 
for presentation to proper Court 6906 

- 0. 8, Rr. 1 t 0 10—Relation of R. 10 

to R. 1 and object Of Rr. 2 to 9 stated 

11636 

^- 0. 8, R. G—Limitation Act (9 of 

1903), Arts. 120 and 107—Hindu family 
partnership—Suit for advance made l)y 
some members out of partnership funds 
is governed by Art. 120—Such claim if 
birred cannot be set as even equitable 
set off in partition Suit — Plaintiffs 
managing members—Art. 107 applies 

2-38a 

- 0. 8, R. G—Set off is only claim¬ 
able by defendants 258c 

- 0. 9, R. 6 and 0. 17. R. 3—Not be¬ 
ing ready to file written statement on 
adjourned date—Defendant held properly 
declared ex parte Ll()3a 

-0. 9, Rr. GnwJlo—Party pesent 

should not bo declared ex parte—Signi¬ 
ficance of omission of not filing written 
statement in R. 13 stated li63c 

- 0. 9, R. 9, 0. 43, R. 1 and 0. 47. 

R. 7—Ex parte restoration of execution 
application reviewed and set aside— 
Review application of original dismissal 
of execution did not affect review of 
restoration and was tenable 1011 

-—0. 9, R. 13 and 0. 3, R. 1—Court 
has power to direct party to appear in 
person—Failure to appear—Proceedings 
may be declared ex parte in spite of 
counsel’s presence 1256 

-0. 9. R. 13 and 0. 17, R. 3—Defen¬ 
dant absent on date fixed but pleader 
praying for time to got proper instruc- 
tions — Adjournment refused and case 
fixed for plaintiff’s evidence—Defendant 
appearing with pleader asking for oppor¬ 
tunity to cross-examine plaintiff’s wit¬ 
nesses—Court refusing application and 
decreeing suit—Appearance of pleader 
held appearance of defendant within 
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0. 17, E. 3 Proper remedy of defen¬ 
dant is by appeal against decree and 
not t)y application under 0 . 9 , R. 13 

787 


-0. 9,^/.*. 13, 0. 41. Hr, 4: and 3S 

and S. 107—Decree imposing separate 
liabilites on defendants—Application to 
set aside ex parte decree made to appel¬ 
late Court in first instance by non-ap- 
]>ealing defendant—Court of appeal can¬ 
not hear it Gf ,5 

0. 9. It. 13 and 0. 43, Ii. 1 (d) and 
Ss. 11), lls and lol—Ex parte decree— 
Order setting aside decree on defendant 
paying costs by certain date—Court has 
jurisdiction to enlarge time—Order re¬ 
fusing ai)plication for time—Revision 

G38(2) 

0 . 9, H. 13—Limitation Act (1901), 
Alt. 104 Ex parte decree against 
party attaining majority during pen¬ 
dency of suit—Application to set aside 
after 30 days is barred 545(7 

I 0. 0, It. 13 Ex parte decree set 
aside on condition of defendant furnish¬ 
ing security Court should adjourn case 

2575 


for furnishing security 


■0. 9, It. 13 and O. 17, It. 3—Defen¬ 
dant absent on adjourned hearing—De¬ 
cree passe! is ex parte and can be sot 
aside under Civil P. C., O. 9. R. 13 

_ (FB) 143 (2)5 

O. 11 , H. 22 Answers to interroga¬ 
tories are admissible against party but 
should be used with caution 1103a 

22—Evidence Act (1872), 

b. 33—Cross-interrogatories are adminis¬ 
tered under 0. 11 , R. 1 —Answers may 
{^^^■^n^itted under S. 33 11035 

, Ic Itr. 2 and 3—Scope of rule 
enunciated — Difference between the 
rules pointed out (FB) 143 (2)a 

, C. 17, It, 3 and 0. 9, H. 6 —Not 
being ready to file written statement on 
adjourned date Defendant held properly 
declared ex parte 1163a 

-- 0. 17, Ii. 3, and 0. 9, It. 13—De¬ 
fendant absent on date fixed but pleader 
praying for time to got proper instruc¬ 
tions Adjournment refused and case 
fixed for plaintiff’s evidence—Defendant 
appearing with pleader asking for oppor¬ 
tunity to cross-examine plaintiff’s wit¬ 
nesses—Court refusing application and 
decreeing suit— Appearance of pleader 
held appearance of defendant within 
O 17. R. 3—Proper remedy of defendant 
IS by appeal against decree and not by 
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application under Civil P. C., O. 9, R. 13 

787 

0. 17, Itr. 3 and 2—Scope of rule 
enunciated Difference between the 

rules pointed out (FB) 143 (2)a. 

I 0. li.It. 3—Defendant absent on 
adjourned Iiearing—Decree passed is ex 
parte and can be set aside under Civil 
P-C..O. 9. R. 13 (FB) 143(2)5 

O. 18, It. 5 Deposition read in next 
room at distance of 30 feet —Require¬ 
ments of R. 5 were satisfied 334a 

^ 0. 20, It. 11 and S. 47—Court pass¬ 

ing decree can postpone execution under 
O. 20. R. 11—Executing Court can do it 
under S. 47 1174c 

0. 20, It. 12 — Claim for future 
mesne profits Alteration in new code is 
not material—Civil P. C. (1882), Ss. 214 
and 212 (FB) 4845 

0. 20, It. 12 Change introduced in 

—Effect of, stated — Civil P. C. (1882), 
Ss. 211 and 212 (FB) 484(7 

O. 20, It. 12 (c)—“May" should ho 
construed as “shall" (FB) 484c 

~0. 20, It. 15 Fixing date of disso¬ 
lution of partnership is matter of judi¬ 
cial and not arbitrary discretion—Ordi¬ 
narily date of notice if any or i)laint 
should he the date and not the date of 
judgment 264(1) 

~ 0. 20, It. 18—Suit for partition— 

Final decree effected—Second suit for 
partition does not lie—Application for 
passing final decree is not application in 
execution 751/ 

0. 20, It. 18 Suit for partition of 
reserved items should be treated as suit 
for recovery of possession 75 ly 

^ 2 Award—Suit to en¬ 

force • - Award made rule of Court- 
Tender before decree can be pleaded as 
adjustment under 0. 21. R. o iqij.; 

f"' r ^ ^ r^ot apply 

to adjustment before decree 1174a 


O. 21 , i?. 2 Receipts of income bv 
mortgageo in possession under decree is 

not ad^justment—Limitation Act (1908), 

Alt, i ^ 1 1 1 "* I 

s 48- 

-llir parties 

Agreement for common enjoyment of 

som^propert.es under decree^ not certl 

Lder^ °i agreement barred 

unaer u. »1, R. 2 or S. 43 or 0. 32 R 7 

not bV execution and 

not by separate suit 751 ^ 
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-0. 21, R. 2—Adjustment cannot be 

recognized unless certified 614(2) 

-0. 21, B. 2—Contract Act (1372), 

■Ss. 212 and 215 — Inchoate contract 
\s'hich, if completed, would bar execu¬ 
tion of decree, does not operate as bar to 
•execution 3966 

-0. 21. E. 2 (l)“E. 2 applies to 

complex decrees awarding immovable 
properties also—Uncertified adjustment 
cannot be recognized 7516 

-0. 21, Br. 3 and 8 — Execution — 

Territorial competence is necessary in 
execution of decree 1^<J 

- 0. 21, B. 4—Decree transmitted for 

execution does not become decree of 
Court to which it is transmitted 645(2)o 

-0. 21, B. 4—0. 21, R. 4 applies 

•equally to decrees of foreign Courts 

645(2)fZ 

- 0. 21, B. 6 and S. 150 — Mortgage 

decree—Application for execution forde- 
ficiency after sale—Acquisition of juris¬ 
diction by Court over secured properties 
■and other properties sought to be at¬ 
tached by territorial changes—Applica- 
•tion for execution is not maintainable 
where no transfer is made under S. 150 
•or 0. 21, R. 6 — Memorandum praying 
for sale held step-in-aid under Limita¬ 
tion Act, Art. 182 1140c 

-0. 21, B. 7 and S. 64—Salesetaside 

—Attachment ceases—Decree-holder can 
•attach and sell but cannot use same at¬ 
tachment for purpose of other decrees* 

2806 

- 0. 21, B. 8—“Court of competent 

jurisdiction” refers to territorial compe¬ 
tence 17(1 

-0. 21, Br. 8 and 80—Court cannot 

in execution sell property outside its ter¬ 
ritorial jurisdiction, although decree is 
transferred by Court having jurisdiction 

176 

-0. 21, B. 11—Execution application 

containing formal defects is step in-aid 
•of execution—Limitation Act (9 of 1908), 
Art. 182 1090(1 

- 0. 21, B. 11—Application substan¬ 
tially in accordance with law—Failure 
to ro-present after necessary correction 
does not affect saving of statutory bar— 
Wrong computation of pleader’s fees or 
non-production of encumbrance certifi¬ 
cate or draft proclamation does not make 
application not in accordance with law 
—Limitation Act, Art. 182 10906 

0. 21, B. 11 — Defective execution 


Civil P. C. 

application should not be regarded as 
one in accordance with law—Application 
may start fresh limitation if defects re¬ 
moved 1090c 

-0. 21, B. 15—Execution—Death of 

one of several decree-holders—Surviving 
decree-holders are entitled to execute 
decree—Question of heirship can be in¬ 
quired into in course of execution 56(l) 
-0. 21, B. 16—Application for execu¬ 
tion by transferee of decree Objection 
by Official Receiver is not valid except 
on order under Provincial Insolvency 
Act (1907), S. 37 1202(1)6 

-0. 21, B. IG—Decree—Assignment 

—Assignment conveys rights of decree- 
holder—Assignee is entitled to execute 
decree in appeal 279a 

- 0. 21, B. 16—Assignment of decree 

benami — Execution by benamidar is 
valid—Case is governed by Trusts Act (2 
of 1882). Ss. 82 and 85 74a 

-0. 21. B. 22—Notice must go to 

parties against whom it is sought to^ re¬ 
vive decree , ^ 513a 

--0. 21, B. 22 (1)— Sub-Cl. (l), R. 22 

is imperative and must be followed 

645(2)e 

- 0. ^ 21 , B, 62 and Ss. 47 and 42 — 

Execution of Munsif Court s decree 
Attachment of Sub-Court’s decree—Lat¬ 
ter Court ordering payment to attaching 
decree-holder Appeal does not lie to 
High Court but to District Court— Pro¬ 
cedure in such case stated 921(1) 

- 0. 21, Br. 56 and 57 — Execution 

dismissed— ^Vhether attachment ceases 
depends on circumstances 856 

-0. 21, B. 57—Execution— Applica¬ 
tion for. dismissed for default— Attach¬ 
ment is ipso facto released lOlOa 

-0. 21, B. 57 — Execution struck off’ 

during pendency of claim proceedings 
Undertaking to jile fresh application by 
decree-holder Release Attachment is 
not released— Decree-holder is not pre¬ 
cluded from applying for continuation of 
proceedings 10106 

-0. 21, B. 57 — Execution struck off 

— Attachment whether subsisting de¬ 
pends upon intention of the Court and 
parties 1010(; 

- 0. 21, B. 58 and S. 47—Attachment 

of property—Claim by judgment-debtor 
as trustee is under 0. 21, R. 58 -Order is 
not appealable 1140a 

-0. 21, Br. 58 and 63—Decree-holder 

attaching property — Suit by him to 
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establish right against successful claim¬ 
ant pending—Another decree-holder at¬ 
taching same property and bringing to 
sale—Auction purchaser is not affected 
by doctrine of lis pendens—Transfer of 
Property Act (lSS2), S. 52 1095^/ 

0. 21, Hr. oS a7id 63 — Decree hol¬ 
der does not represent judgment-debtor 
in claim suit 1095/ 

- 0. 21, It. oS — Mortgage claims are 

within R. 5S 1054a 

-0. 21, Hr. oS and 63 and Ss. 47 and 

115—^lortgage decree for sale —Receiver 
appointed — Another decree-holder at¬ 
tached and requested payment out of 
profits made by receiver— Mortgage de¬ 
cree-holder objecting, prayer was rejected 
Prayer should have been for transfer 
of money to credit of his suit — Decision 
was not under S. 47 but one under O. 21, 
R. 58 and suit lay and no appeal or revi¬ 
sion lay 914a 

0. 21, li. 53— Attachment does not 
create or transfer right of ownership in 
a fund in Court than in 'any other des¬ 
cription of property 914c 

0. 21, Hr. 53 a7td 63 — Subsequent 
attacliment on dismiss.al of claim—Limi¬ 
tation runs from date of subsequent 
order 4.y06 

0. 21, a. 63—Order under E. 63 is 
conclusive unless set aside 693(1) 

21, H. 63 and 0. 38, H. 8—Order 
under 0. 38, R. 8 is not governed by 
0. 21, II. 63 640a 

1 0. 21, li. 63 — Suit to contest order 

in claim proceedings places parties in 
status quo ante 572d 

-0. 21. H. 63 a7id 0. 33. ii. 8 — Pro. 

petty attached before judgment — Suit 
for declaration of title is maintainable 

537a 

0. 21, J?. 63 Dismissal of claim to 
attached property—Attachment removed 
at instance of another person—Claimant 
need not institute declaratory suit for 
title to property 450a 

'■ 0. 21, H. 63—Transfer of Property 

Act (1882), S. 53 — Suit under O. 21, 
E. 63, Civil P. C. — Plea of fraudulent 
alienation is not available to attaching 
creditor (FB) 421a 

0. 21, li. 63—Suit under — Burden 
of proof is on plaintiff 274a 

O. 21, H. 63 and S. 47 — Objection 
to attachment allowed—Judgment-debtor 
obtaining decree for possession against 
objector—Property re-attached by docree- 
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holder—Objection by judgment-debtor’s 
assignee disallowed — Old attachment 
was not revived and suit was not barred 

142 

0. 21, li. 63 — Limitation Act (9 of 
1908), Art. 11 — Suit by decree-holder 
under O. 21, R. 63, Civil P. C., is gover¬ 
ned by Art. 11 76a 

0. 21, B. 63 — E. 63 gives right of 
suit 76/; 

gcg.-21, B. 63 — E. 63 applies to 

claims preferred to property attached 
before judgment— Claims of title sliould 
be promptly disposed of (FB) 26 

- 0. 21, B. 66 mid S. 2— Sale ju'ocla- 

ination—Order fixing upset price is not 
decree and no appeal lies from it 1264(1) 

- 0. 21, Br. 30 and 8—Court cannot 

in execution sell property outside its 
territorial jurisdiction, altliough decree 
is transferred by Court having jurisdic- 
tion 17/j 

- 0. 21, B. 85—Purchaser is not 

bound to repay purchase money within 
certain time 6725 

-0. 21, Br. 89, 90. 91 and 92~Order 

for sale in execution of decree without 
prior attachment ismerc irregularity not 
affecting executing Court’s jurisdiction 

1262 (2)a 

-0. 21, B. 89 and S. 73—Money paid 

into Court for payment to decree-holder 
is not assets available for rateable dis¬ 
tribution 704 

- 0. 21, B, 89 a7id S. 73—Sale set 

aside under R. 89—No assets are availa¬ 
ble for rateable distribution 280a 

-0. 21, B. 90—Provincial Insolvency 

Act (1907), S. 22—Sjile by receiver can 
only 1)0 annulled under S. 22 and not 
under Civil P. C., O. 21, R. Ou 136 (l)a 
I 0. 21, B. 91—Order rejecting ap¬ 
plication to set aside sale under R. 91— 
No second appeal lies 262 

0. 21, B. 93 Difference between 
R. 93 and S. 315 of old Court pointed 
out-“Sal 0 set aside by separate suit after 
new Code-Purchaser can enforce claim 
only by suit 1*'’86 

■VT -^action-purchaser— 

No suit hes for recovery of purchasa 

money on failure of suit for possession— 

Application under H. 93 only can be 

made for refund of purchase money- 

Suit foi refund of purchase money how- 

before new code-Right to sue dates 
from purchase and is contingent on 
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failure to recover possession—Right ac¬ 
crued under old Act is preserved by 

General Clauses Act (10 of 1897), S. 6 (c) 

353a 

-0. 21, R. 93—Interest at only Court 

rate should be awarded 353c 

-0. 21, R. 96—Symbolical possession 

when given stated—It is not to be con¬ 
founded with paper delivery 20T(i 

-0. 21, R. 96—Mortgage decree— 

Property not included in sale certificate 
but delivered to purchaser—No separate 
suit for its recovery lies—Civil P. C., 
S. 47 iSOa 

- 0. 21, R. 96—Order under R. 96 is 

judicial order 1805 

-0. 21,i?r. 97, 99 and 101—Order 

under S. 335 of old Code not challenged 
within year—Order not executed—Resis¬ 
ter can plead absence of title 165a 

— 0. 21, Rr. 98 to 103—Benamidar 
auction.purchaser cannot sue to eject 
obstructor claiming through judgment- 
debtor—Benamidar 1258a 

-0. 21, Rr. 99 and 101—Person not 

claiming through judgment-debtor—Uis 
title cannot be investigated under pre¬ 
sent Code 1655 

-0.21, Ji. 100, 0.1, 10(2) a7id 

S. 47—Dispossession of party exonerated 
for misjoinder by purchaser in execution 
—Enquiry should be restricted under 
O. 21, R. 100 911 

-0. 21, R. 100—Limitation Act (9 of 

.1908), Art. ll-A— Application under 
Civil P. C., O. 21, R. 100 dismissed with¬ 
out investigation—Person dispossessed is 
nob bound to bring suit within one year 
—Art. ll-A does not apply 554 (l) 

- 0. 21, Rr. 101 a7id 102—R. lOl does 

not apply to transferee pendente lite 

673c 

- 0. 22, Rr. 1, 2, 3 and 11—Mali¬ 
cious prosecution—Suit for damages dis¬ 
missed—Pending appeal appellant dying 
—Appeal abates 11005 

- 0.22,R.Za7id 0. 6. R. 17-Suit 

against dead person is nullity and ques¬ 
tion of amendment does not arise 

794 (1) 

^-0. 22, R.3—Hindu law—Partition 

—Suit by minor does not ipso facto dis¬ 
solve joint status—Plainbiii' dying — His 
legal representative cannot claim as of 
right to be made party 379 

0. 22, R. 5—Court—Court to which 
application is made should decide ques¬ 
tion itself Appellate Court cannot call 
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trial Court to submit finding but can 
direct taking of evidenco 1103c 

- 0. 22, R. 0—Order under O. 22, R. 5 

bringing two rival claimants on record 
without deciding claims is nob appealable 
but can be attacked in appeal against 
decree under Civil P. C., S. 105 

1055 (l) 

- 0. 22, R. 10 and S. 146—New party 

alleging acquisition of interest taking 
action after decree and before ai»pcal— 
0. 22, R. 10 does not apply— Apijoal can 
however be entertained under S. 146 is 
merits are in favour of appellant 409a- 

^-0. 22, 7ir. 10 and 11 and 5.v. 9() 

and 146—Title of mortgagor to’pi'opcrby 
negatived—Mortgagee nob party to de- 
cree—Mortgagee purchasing property in 
execution resisted in taking possession 
—Mortgagee can appeal against docree 
passed against mortgagor 4095 

-0. 23, R. 1—Appellate Court is 

competent to allow Witlulrawal in pro¬ 
per cases (FB) 1287a 

- 0. 23, R. 1 ajid S. 11—(Per Spen¬ 
cer, J.) Appellate Court allowing with- 
drawal of suit—Lower Court’s decree is 
wiped out — No res judicata— Phil¬ 
lips, J., contra (FB) 12875 

■-0. 23, R. 1 and S. 11-—Order under 

0. 23, R. 1 without jurisdiction is not 
res judicata though net nullity—In any 
case it does not amount to disposal of 
suit 1093a 

- 0. 23, R. 1 and S. 115—Permission 

for withdrawal of suit long after insti¬ 
tution on insufliciency of evidence is 
illegal—High Court can interfere in re¬ 
vision 699 

-0. 23 R. 1—“Suflicient ground” 

must be interpreted ejusdem generis 

499a 

- 0. 2Z, R. 1—Incorrect valuation of 

subject matter is not formal defect — 
Withdrawal with liberty to bring fresh 
suit should not be permitted 4995 

- 0. 23, R. 1 — Hindu law—Aliena¬ 
tion—Widow—Withdrawal of suit by 
nearest reversioner — Succeeding rever¬ 
sioner can challenge alienation by an¬ 
other suit 495 

-0. 23, R. 1 — Application under R. 1 

endorsed as " permitted ’’—Order can 
be construed to mean fresh suit is al¬ 
lowed 1-6 

- 0. 23, R. 1—Leave granted with 

costs—Payment not condition precedent 
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—Non-payment does not l)av fresh suit 

786 

-0. 23, R. 1 anrl 0. 2. R. 2 and S. 11 

Mortgagor appointing mortgagee liis 
agent to collect rents and authorizing 
appropriation of it towards mortgage— 
^Mortgagor suing mortgagee for cancella¬ 
tion of power and for accounts—Suit 
dismissed on ground that redemption 
suit should have lieen brought—Second 
suit on same cause of action alleging 
satisfaction of mortgage dismissed on 
same ground—In appeal suit allowed to 
be withdrawn on costs — Eedemption 
suit without paying costs held not bar¬ 
red under S. 11 or O. 2. R. 2—Payment 
of costs not lieing condition precedent 
suit was tenable 78c 

-0. 2-1, it. 3—Mortgagee wrongly re¬ 
fusing to witlidraw deposit—Redemp¬ 
tion suit Mortgagor is entitled to in¬ 
terest from service of summons—Trans¬ 
fer of Property Act (1 of 1882), Ss. 60 
and 83 88^ 

0. 30, R. 0—Same person can be 
plaintift and defendant in different capa¬ 
cities—Common law rule of procedure 
does not apply in India—Practice, Par¬ 
ties ^ 2686 

O. 30, R‘. 9—Suit between firms 
having common partners—Proper prayer 
is for taking accounts of both firms 258c 


I 0. 30, R. 9—Claim by firm against 
Hindu joint family is not one between 
two firms merely because some members 
are partners—Thoso partners have im¬ 
mediate cause of action against family 
and can sue other members 258f7 

~0. 30, 2i. 9 Suit between firms 
having common partners for moneys 
does not lie without asking for account 
R. 9 does not lay down as to when and 
how suit Ijetween firms lie — It only 
provides for certain cases 167 


0. 32, R. 3 (4) 


. . Appointment ( 
guardian ad litem—Failure to give n( 
tice to minor — Appointment is nc 
A’itiated 545 

0. 32, R. 6 and S. 145—Surety fc 
guardian of minor—Attachment of prc 
perty of surety ' for moneys due t 
minor s estate Order of attachment ( 
surety’s property is without jurisdictio 
and does not fall either under S 14 
or O. 32, R. 6 

0. 32, R, 7—Parties minors 


oree varied by terms of agreement—A 


Civil P. C. 

sence of Court’s sanction—Agreement 
can be avoided on plea of voidability 

751c 

-0. 32, R. 7 and 0. 21, R. 2 arid 

S. 48—Partition decree between minor 
parties—Agreement for common enjoy¬ 
ment of some properties under decree 
not certified—Enforcement of agreement 
barred under O. 21, R. 2 or S. 48, or 
O. 32, R. 7—Remedy is to proceed in 
execution and not by separate suit 75R/ 
O. 32, R. 12—Minor defendant at¬ 
taining majority during pendency of suit 
Plaintiff is not bound to issue fresh 
summons 5456 

** 0. 33, R. 1 — Companies and Nidhis 

can sue as paupers—Term “person" 
includes companies also 362a 

0.33, R. 1, Expl. —Construction of 
^ alue of wearing apparel is to be de¬ 
ducted— Not that persons having wear¬ 
ing apparel only can sue as pauper 3626 
0. 33, R. 3—Liquidator of company 
can appear and sue as pauper for com¬ 
pany 3G2c 

0. 33, R. 5—Payment of commis¬ 
sion to liquidator does not disqualify 
him to sue as i)auper for company 362^/ 
O. 33, o ( 2 ) —Petition to sue in 
forma pauperis—Cause of action barred 
by limitation—Petition should be dis¬ 
missed 728a 

^ O. 33, R. 5 (d)—Detailed inquiry 
into complicated questions of law is pre¬ 
cluded—Inquiry on point of limitation, 
involving taking of evidence is barred 60 


0. 34, R. I — Subsequent usufruc¬ 
tuary mortgagee not impleaded — Mort¬ 
gage renewed after decree on first mort¬ 
gage—Mortgagee auction purchaser suing 
for possession—First mortgage must be 
deemed to be kept alive, but plaintiff’s 
suit must fail, puisne mortgagee not 
being made party 1033a 

— 0. 34. 1 'and S. 99-Mortgage— 

Redemption Suit for—Persons claiming 

adversely to mortgagor can be joined as 

parties Even if joinder amounts to mis¬ 
joinder decision should not be reversed 
on that ground alone unless misjoinder 
has affected merits of case VOrm 


•- 10 ana .i. ii 

-Redemption suit-Suit for mesne pro- 

decrel ® of Payment in preliminarv 

decree lies - Mortgagor's remedy not 

decree*adjustment in final 

234 
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-0. 34, lir. 1 and 5—Transfer of Pro¬ 
perty Act (1882), Ss. 51, 68 and 74— 
Puisne mortgagee selling property in his 
mortgage and purchasing same and then 
redeeming prior mortgage — In suit by 
subsequent mortgagee he is entitled to 
interest up to date of redemption, but 
he is liable to accounts for profits from 
date of possession to date of redemption— 
Assignee from such mortgagee purchaser 
is not entitled to costs of improvement— 
Such mortgagee's position explained — 
Doctrine of subrogation discussed 103 

-0. 34, E. 3—Mortgage decree passed 

on 28th September 1908 fixing 28th 
l^Iarch 1909 as date of payment—Appeal 
by decree-holder—Final decree by High 
Court on 29th July 1910—On IStli July 
1913 decree-holder applying for execu¬ 
tion of decree and on 19th August 1914 
applying for decree absolute—Applica¬ 
tion is governed by Art. 181 and is with¬ 
in time—Limitation Act (1908), Arts. 181 
and 182 919 

-0.34, EA —Effect of repeal of S. 99, 

T. P. Act by, R. 4 explained 6686 

-0. 34, E. 5 ayid S. 11—Mortgage 

—Combined decree for sale of mortgaged 
properties and for recovery of balance, if 
sale proceeds insullicient, though irregu¬ 
lar is not illegal—Procedure stated 

(FB) 1187a 

- 0. 34, E. 5 (2)—Limitation Act (9 of 

1908), Arts. 181 and 182—Preliminary 
decree under 0. 34, R. 5 (2)—Art. 181 
and not Art. T82 applies to application 

■for final decree 356(1) 

—-0. 34, E. 6 —Suit on second mort¬ 
gage impleading first mortgagee—Decree 
entitling both mortgagees to apply for 
sale—Application for personal decree by 
first mortgagee is competent—Decree for 
•sale transferred—Application for personal 
decree is to be made to Court passing 
decree 669 

-‘0. 34, E. 6 —Mortgagor is personally 

lial)le unless specific contract to contrary 
—Stipulation that “we shall discliarge 
debt” in mortgage deed shows that mort¬ 
gagor is personally liable 530a 

--0. 34, Er. 7, 8 and 10—Redemption 

suit—Preliminary decree declares rights 
of parties — Relationship of mortgagor 
and mortgagee continues even after preli¬ 
minary decree as also liability of mort¬ 
gagee in possession to account for profits 

587(2)a 

0. 34, li. 14—Hindu widow obtain- 


Civil P. C. 

ing decree charged on husband's property 
— Property can be sold in execution 
0. 34, R. 14, does not apply — T. P. Act 
(1882), S. 100 66t^a 

-0. 37, E. 4—Deposit as condition 

precedent to setting aside decree under 
R. 4 — Decretal amount is charge on 
deposit 1158a 

- 0, 37, E. 4—Deposit under R. 4— 

Enquiry into ownership of deposit not 
legal—Land furnished as securit\ Title 
of real owner is not lost ll'jSh 

-0. 38, E, 8 and 0. 21. E, 63—Order 


under 0. 38, R. 8, is not governed by 
0. 21. R. 63 640.7 

-0. 38, E. 8—Property released from 

attachment before judgment under 0. 38, 
R. 8—Suit for recovery is not governed 
by Lim. Act, Arts. 11 and 13 6406 

- 0, 38, E. 8—Nature of proceedings 

— Order passed under R. 8 does not 
decide ownership 640c 

-0. 38, E. 8 and 0. 21, E. 63 — Pro¬ 
perty attached liefore judgment—Suit 
for declaration of title is maintainable 

537a 

-0. 39 and S. 94—Both must be read 

together 340.’ 

- 0. 39, E. 2—Temporary mandatory 

injunction can be issued 588a 

-0. 39, 2 and 4—R. 4 does not 

affect Cl. 3, K. 2 3406 

- 0. 39, E. 2 (3)—Order under R. 2 is 


in nature of punishment foi disobedience 
and not for enforcing injunction—Cl. 3 
prevents doing of acts 340a 

-0. 40, E. 1 and 0. 43. E. 1 (s)— 

Order for appointment of receiver with¬ 
out naming specific person is appealalde 

(FB) 1146 

•- 0. 40, E)\ 1 and 3—Possession of 

receiver is for successful party—Recei¬ 
ver’s possession does not break continuity 
of successful defendant’s adverse posses¬ 
sion—Adverse possession 974c 

-0. 41, E. 3 — Appellate Court— 

Powers of—Decision by lower Court ac¬ 
cording to law in force at the time of 
judgment—Appellate Court has power 
to pass orders according to new laws 
enacted during jjendency of appeal 

12996 

- 0. 41, Er. 4 and 33—Decision in 

appeal extends to appellants against 
wliom appeal has abated when grounds 
of appeal are common to all appellants 

794(2)rZ 
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0. 41, I\r. 4 a7id 33, 0, 9, B, 13 and 
S. 107—Decree imposing separate liabi¬ 
lities on defendants—Application to set 
aside ex parte decree made to appellate 
Court in first instance by non.ap]>ealing 
defendant — Court of appeal cannot 
hear it GOo 

^ 0. 41. 2t. 5—Stay of execution by 

appellate Court—Steps taken by lov;er 
Court before communication are valid 

(FBI 391 

0. 41, B. 0(3)—Immovable property 
given as security under O. 41. H.o—I’ro- 
perty can be realized l)y sale in execu¬ 
tion—Separate suit is not maintainable 

442a. 

0. 41, i?. 0 (3) aj:d S. 47—Immo¬ 
vable i)roperty given as security under 
0. 41, K. 0 (3)—Kcalizatiun is question 
relating to execution, discharge or satis¬ 
faction under S. 47 4420 

^ 0. 41, B. o (3) and S. 73—Immov¬ 

able I'loperty given as securitj—Pro¬ 
perty is solely for discharge of decree— 
Sale proceeds are not liable to rateable 
distribution 4 i2c 

-0. 41, B. 23—Fishery—Suit for in¬ 
junction by lessee of village restraining 
obstruction of juescriptive right—De¬ 
fendant must prove 12 years adverse 
possession—Ownership of tank does not 
necessarily carry with it fishery right— 
It must bo proved specially when defen¬ 
dant pleads adverse title—On proof of 
adverse possession lost grant may bo 
presumed—Acquisition ot fishery right 
))y prescription is neither unlimited nor 
unreasonable—On evidence being let in 
by both sides absence of issue does not 
justify remand 1G9 

-0. 41, B. 25 and S. 100—Judgment 

reversed on second appeal on question of 
usage and custom — Appellate Court 
should not decide question, but should 
remand the case 1166^ 

-0. 41, B. 27 and S. 107—Fresh evi¬ 
dence as to facts cannot be admitted 

li59c 

-0. 41, i?. 31 and $. 100—Appellate 

judgment omitting to record reasons for 
findings—Omission is irregular and High 
Court will not interfere unless appellant 
is prejudiced 811/ 

^- O. 41, Br. 33 and 4—Decision in 

appeal extends to appellants against 
whom appeal has abated when grounds 
of appeal are common to all appellants 

794(2)(Z 


-0. 43, B. 1, 0. 47,7 ajifZ 0. 9, 

B. 9—Ex parte restoration of execution 
application reviewed and set aside — 
Review application of original dismissal 
of-execution did not aft’ect review of res¬ 
toration and was tenable 1011 

- 0. 43, B. 1 (d) and 0. 9, B. 13 and 

Ss. 115, 118 ayid 151—Ex parte decree— 
Order setting aside decree on defendant 
paying costs by certain date—Court has 
jurisdiction to enlarge time —Oi’der re¬ 
fusing application for time —Eevision 
lies ^ 638(2) 

-0. 43, B. 1 (d) —“Rejecting applica¬ 
tion" signifies immediate rejection 257a. 

-0. 43, 1 is) and 0. 40 , B. 1— 

—Order for appointment of receiver 
wit hout naming specific person is appeal- 
able il4G 

-0. 43, B. (i) (w) and 0. 47. B. 7 — 

Construction, explained 10G0<? 

-O. 44. B. 1. 0. 7. B. 11 and S. 149 

—Application for leave to appeal as 
pauper—Dismissal of application leaves 
appeal intact — Appellate Court can 
grant time for pavment of court-fees 

1039£t 

- O. 44, B, 1—Privy Council, appeal 

to‘“Fe:ive to appeal in forma pauperis 
cannot be granted 18(1) 

-0. 45, B. 15—“Certified copy of 

decree" — Meaning explained — Plain 
l)rint copy with aflidavit is sufficient 

G26 

-0. 47. B. 1 and 0. 42, B. 1—Dis- 

covery of fresh evidence—Party thinking 
fresh evidence discovered after decision 
of appellate Court to be helpful—Proper 
course is to apply for review withdraw¬ 
ing any second appeal already filed 

1159ft 

-0. 47, B. 2 and S, 24 (l) ( 6 ) (2)— 

Court newly constituted and empowered 
to try cases presented to it is not com¬ 
petent to try and dispose under Cl. (l) 
(b) (2) Nor is it successor within O. 47, 

R. 2 ^ 100 

“ 0, 4(, B. 3 Limitation Act (1908), 

S. 12 —Review—Time spent in obtaining 

copy of judgment must be excluded 

418(1) 

0. 47, B. 7 and 0, 43, B. 1 (w) — 
Construction, explained lOQOe 

0. 43, B. 1 and O. 9, 
It,. 9--Ex parte restoration of execution 
application reviewed and set aside — 
Review application of original dismissal 
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■of execution did nob affect review of 
restoration and was tenable 1011 

- Sch. 2, iJura. 14 (o)—Error of law 

does not invalidate.award 296a 

- Sch. 2, 7>ara. 14 (c)—Perverse mis- 

application of law or rule comes under 
Cl. (c)—Possibility of Court taking dif¬ 
ferent view is no ground to vitiate award 
where honestly given 296/) 

- Sch. 2, Para. 14 (c)—.\ward grant¬ 
ing life interest in one-fourth shave, 
subject to its becoming absolute on mar¬ 
riage to person congenitally blind is held 
not invalid under Cl. (c) 296c 

- Sch, 2, Paras. 18 and 19—Arbitra¬ 
tion out of Court — One party giving 
notice of revocation of reference—Regu¬ 
lar suit on same subject-matter—Decree 
embodying terms of award cannot be 
passed 7l9a 

- Soh. 2, Paras. IS and 19 — Parties 

to arbitration can seek assistance of 
Court 719/) 

- Sch. 2, Para. 22—Contract to refer 

to arbitration—Right accrued before en¬ 
actment of Act of 1908 is not alTectod 
by repeal of Specific Relief Act (1 of 
1877), S. 21 548/; 

- Appendix D — Form of mortgage 

decree—Mortgage decree should be in 
form prescribed and right to proceed 
against person of mortgagor should be 
reserved by decree 530/; 

Commercial Intercourse with Enemies Ordi¬ 
nance (6 of 191 4) 

-Contract Act, S. 50, Ill. (d) — Con¬ 
struction—Contract for supply of goods 
by agent of enemy firm—Declaration of 
hostilities before arrival of vessel—Cap¬ 
ture of vessel by condemnation by prize 
Court and subsequent release — Defen¬ 
dants held nob liable under the contract 

515 

Companies Act (G of 1882) 

^- S. 61 — Joint Stock Company 

liquidation—Set off paid-up or to he 

paid up calls against debt due by raern- 

i)er is not allowed 995 

Companies Act (7 of 1913) 

-5. 104 (1) (/;) — Debenture deed — 

Construction of — Allotment of fully 

paid-up share in exchange of debenture 

is allotment as fully paid up otherwise 

than in cash 680 

Compromise 

-Terms recognized by decree are 

binding on parties even if decree does 
not profess to carry out all terms 13316 
-Legal practitioner—Compromise by 


1918 Madras 

Compromise 

pleader without reference to client—Ap¬ 
peal lies 85() 

Contract 

-Alien enemy — Validity of and 

principlesaffectingcontracb stated i29la 

-C. I. y. —r\irc!ia=er must first take 

delivery nf title-deeds before he gets 
right to goods — Such contract is not 
affected by Contract Act (9 of 1872), 
S. 78 

-C. I. F. — Contract !>ecoming im¬ 
possible by declaration of wir and sei¬ 
zure of goods l3y Government—Eff ect of 
release by Government is that party en¬ 
titled to goods gets them M 1124c 

-Construction—Provident Fund rules 

—Bonus can be given only to nominee— 
Testamentary disposition of bonus is 
inolToctive against nominee Provident 
Fund 461 ti 

-C. I. F.—Meaning of, stated 322(a 

Contract Act (9 of 1872) 

- S. 2 — Ordinarily })romi5e6 denotes 

person in whose favour document is exe¬ 
cuted—Other members do not become 
co-promisees when amount is advanced 
by manager of family — Real owner is 
not co-promisee in bond executed benami 
— Hindu law, joint family 29c 

- S. 2 id) — What can amount to 

consideration stated —No benefit to pro¬ 
misee is necessary 31 

-6*5. 2 (■/) and 37 —Person not party 

to contract can enforce it if it is for his 
benefit 288c 

1.3—Threat to commit suicide 
to obtain execution of document amounts 
to coercion (SB) 414u. 

- S. 15—“Prejudice"—Proof of legal 

injury is necessary (SB) 414c 

- S. 15—Wife executing document on 

threat of suicide by husband — She is 

prejudicially affected (SB) ‘114r/ 

- S. 16 — Hard and unconscionable 

bargain is not sufficient ground for re¬ 
lief unless attended by other circum¬ 
stances _ 574(2))!. 

- S. 16—Relief—Person in position 

to dominate another’s will should not bo 
allowed to retain undue advantage ob¬ 
tained 574(2)6 

- ~S. IG—Grossly extravagant rate of 

interest is evidence of undue influence 
coupled with inequality between parties 

574(2)c 

- S. 16—Penal Code (1860), Ss. 307, 

305 and 306—Suicide—Suicide is “act 
forbidden by the Code” (SB) 4146 
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-S. IG—Undue influence—Deed mere¬ 
ly because it is prejudicial or unrea¬ 
sonable or not prudent is not void for 
undue influence when willingly exe¬ 
cuted—Undue influence—Proof of—No 
direct proof can be given—It is to be 
deduced from circumstances—Per Old¬ 
field, J. —Even though there is direct 
evidence it cannot be insisted upon 

V3\d 

Ss. 20, 21 and 22 — Execution of 
document on mistaken assumption 
which bears onlv one motive inducinii 
execution does not amount to “mistake 
as to rights" 39oc 

-‘S. 23—Agreement to give panna- 

yal's services in lieu of interest on debt 
borrowed is void—Suit for-amount lent 
more than three years after breach held 
barred — Limitation Act (9 of 1906), 
Art. 62 yi7 

-S. 23—Agreement by litigant for 

paying remuneration to vakil’s .clerk is 
against public policy and is void 

(FB) 501(1) 

-S. 23—Marriage brokerage contract 

is void—Suit for recovery of money paid 
lies only in absence of performance of 
substantial part of agreement 441a 

-S. 23—Scope—No equities arise out 

of transaction which is prohibited by 
law on grounds of public policy 

(FB) md 

-S, 25—“Debt” is used in ordinary 

sense (FB) 1145a 

-S. 25—Partnership accounts - Pro¬ 
mise to pay sum which might be found 
due by arbitrator on taking accounts 
does not amount to promise to pay debt 

(FB) 11455 

-S. 25—S. 25 does not apply to case 

of mortgage by karnvan for barred debts 
—Tarwad must be shown to be bene¬ 
fited to be made liable—Malabar Law 

Glc 

- S. 30—Wagering contract—Money 

deposited as security by party—Suit for 
its recovery lies and is not affected by 
S. 30—S. 30 refers to money deposited 
with stakeholders lG3a 

- S$. 30 and G5—Principle involved 

stated—Person not tainted •svith fraud 
can recover 1635 

Ss. 37 and 38 Tender to party 
direct is valid—Payment into Court is 
not necessary—Transfer of Property Act 
(1882), Ss. 83 and 84 1314a 

Ss. 37 and 38—Money payable on 


Contract Act 

specified date Tender direct to party 
absolves from liability of interest 13145 
Ss. 37 and 2 (d)—Person not party 
to contract, can enforce it if it is for his 
benefit 288c 

5. 38 Rules as to tender is part of 
law of contract—Validity is not affected 
by offer of larger amount than due— 
T. P. Act. S. 83 s.8e 

»S. 45 Hindu Law—Joint Eamily 
Manager—Bond in his favour — Pay¬ 
ment to junior member in lifetime or 
manager does not discharge liability 29a 
S. 45—Payment to one son during 
lifetime of others does not amount to 
discharge 09,7 

Ss. 52 and 54—Transfer of Properly 
Act (1882), S. 55 (4) (b)-VeDdor cannot 
claim interest for delay in payment of 
purchase money due to his fault 71G 
S. 5G C. I. F. contract with enemy 
firm—Hostilities declared before deli¬ 
very of documents—Contract cannot be 
enforced and becomes impossible under 
S. 5G 11245 

5. 5G Goods shipped on enemy 
vessel—War breaking out before arrival 
of steamer at destination—Bill of lading 
at delivery containing illegal and un¬ 
enforceable contract—Contract is void 
and suit for l)reach does not lie 3225 
S. 59, Illus. {d) —Construction— 
Contract for supply of goods by agent of 
enemy firm—Declaration of hostilities- 
before arrival of vessel — Capture of 
vessel by condemnation by Prize Court 
and subsequent release—Defendants held 
not liable under the contract — Com¬ 
mercial Intercourse with Enemies Ordi¬ 
nance (G of 1914) - 

S. G2 Settled account—Pro-note 
executed on settlement of account— 
Suit on pro-note withdrawn — Original 
^ause of action can be resorted to 13055 

Pro-note — Note and loan 

contemporaneous—There cannot be claim 

only OD lod,n 300^^ 

Ss. ()2, G3 and 73 — Contract to 
supply cotton within A jurisdiction-On 
default accounts made and balance made 
payable by supply of cotton within B 
juusdiction—Balance to be realized by 
saleof tbe cotton-On failure suit for 
amount and interest in B jurisdiction— 

ascompensa- 

t on undei S. (3—New agreement was. 

^^7 ( cX 
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-s. 62—Novation changing place of 

■D0rforEQance“‘Presh consideration is not 
^ 0Q7/' 

necessary 

- S. 65—“Discovered to be void,” ex¬ 
plained 4446 

-Ss. 65 and 30-Principle involved 

stated—Person not tainted with fraud 
can recover 1636 

❖4^-S.*73—Joint Hindu family—Ma¬ 

nager agreeing to sell property belonging 
to himself and minor members is person¬ 
ally liable if contract found not binding 
on minors though parties act in good 
faith—Hindu law—Joint family—Mana¬ 
ger 1315a. 

- S, 73—Applicability—S. 73 applies 

•whether property in question is move- 
able or immovable (FB) 13156 

-S. 73—Liability—Fact of know¬ 
ledge that property is joint family pro¬ 
perty cannot imply contract that seller 
would be absolved from liability if it 
turned out that he had no power to sell 

(FB) 1315J 

- Ss. 73, 62 and 63—Contract to 

supply cotton within A jurisdiction—On 
default accounts made and balance made 
payable by supply of cotton within B 
jurisdiction—Balance to be realized by 
sale of the cotton—On failure suit for 
amount and interest in B jurisdiction— 
Interest cannot be claimed as compensa¬ 
tion under S. 73—New agreement was 
novation under S. 62 and suit in B 
Court was proper 297a 

- S. 73—Where interest as compensa¬ 
tion cannot be claimed stated 2d7d 

- S. 74—Interest—Provision for, in 

compromise decree—Penalty can bo re¬ 
lieved l307fZ 

-S. 74—Penalty—It does not exist 

without another antecedent promise 

574(2)c 

-S, 74—Relief—Heavy rate of inter¬ 
est in itself is no stipulation by way of 
penalty and cannot be relieved against 

574(2)/ 

- -S, 74—Six months rent deposited in 

advance — Agreement to forfeit it on 
breach of any term—Suit for ront and 
for declaration of forfeiture of deposit 
and interest at 24 per cent from date of 
suit—S. 74 did not apply and forfeiture 
was not penal—Claim for interest from 
date of suit was penal—Reasonableness 
of amount must be considered to deter¬ 
mine whether penal or not 36 

- S. 78—Contract—C. I. F.—Purcha- 


Contract Act 

ser must first take delivery of title-deeds 
before he gets right to goods—Such con¬ 
tract is not affected by Contract Act, 
S. 78 1124a 

-$5. 124 and 125—Assignment of 

debt—Assignor agreeing to indemnify 
against loss—Suit by assignee on debt 
dismissed—He is entitled to be indem¬ 
nified 358 

- S. 128—Debts borrowed on dilleiv 

ent promissory notes—Surety for amal¬ 
gamated amount—Cause of action arises- 
on separate dates—Surety's liability is 
also separate—Civil P. C. (1908), 0. 2, 
R. 2 524(; 

-Ss. 212 a7id 215—Inchoate contract 

which, if completed, would bar execution 
of decree, does not operate as bar to 
execution—Civil P. C., 0. 21, R. 2 
Trusts Act, S. 88 3966 

- S. 213 — Agents duty stated— 

Agent is liable to pay interest on money 
not paid by him on demand 60Ga 

- S. 213 — Retention of money by 

agent is not fraud 6066 

- Ss. 213 and 251—One partner can 

release himself from liability 23Sd 

S. 215—Agent dealing on his own 

A 


account in business of agency—Princi¬ 
pal may repudiate if disadvantageous to 
him 5686 

-S. 226—S. 226 applies to negotiable 

instruments 246- 

- S. 236—Scope of, explained 5()8a 

-S. 241—Status of legal represcnta- , 

tive of deceased partner explained—He 
remains tenant-in-common if no further 
business is carried on—In respect of 
further business his position is of credi- 
tor 238a 

-S. 247—Hindu law-Joint family 

—Trade carried on by manager in partner¬ 
ship with stranger for benefit of family 
—All members are liable for debts con¬ 
tracted by him—Liability of minor is 
not restricted to partnership assets under 
Contract Act, S. 247 101 

- Ss. 249 a7id 262—Decree against 

firm—Payment by one partner—As¬ 
signee of such partner cannot maintain 
suit for contribution 387 

- Ss. 251 and 213—One partner can 

release himself from liability 238^2 

S. 251 and 263—Death of ono 


partner—Surviving partners can release 
claim—If not bona fide, other partners 
can recover their share—Right is per- 
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Contract Act 

sonal and is not available to legal repre¬ 
sentative of deceased partner 238c 

-S. 253—Hindu law—Joint family 

business—Agent of Hindu trading family 
continues to be so even on death of one 
member—Principles of S. 253 do not 
apply 2705 

- Ss. 2G2 and 210—Decree against 

firm—Payment by one partner—Assignee 
of such partner cannot maintain suit for 
contribution 387 

- Ss. 21)3 and 251—Death of one 

partner-“Survi\ ing partners can release 
claim — If not bona fide other p-ii*tners 
can recover their share—Kight is per¬ 
sonal and is not available to legal re¬ 
presentatives of deceased partner 238c 

-Ss. 2G1 and 2G5—Hindu law—Joint 

family—Partnership between managing 
meml)er and strangers—Tlvery member 
does not bejome partner—Partition— 
Divided members have right to call on 
manager partner to get in assets due to 
him as partner and divide them between 
themselves—Divided member cannot sue 
for dissolution of partnership 37 

Corporation 

-Religious endowments — Manage¬ 
ment of trust—Majority of members is 
competent to bind minority 7335 

^ Bank—Suit by or against, cannot be 
in name of Manager—It can be sued 
only on its corporate capacity 720a 

Bank—Suit against Bank by its 
Manager cannot be treated as party on 
record 7205 

Bank—Suit against — Amendment 
praying for relief against Manager in 
alternative should be refused 720c 

-Bank—Suit against— Trial should 

be restricted to inquiry into Bank’s 
liability 720d 

Court-fees Act (7 of 1870) 

- S. 5, Cl. 5 (5)—Garden means plea¬ 
surable or vegetable garden—Tope of 
coconut trees is not garden 805a- 

-S. 7—Civil P. C. (1908), S. 110- 

Yalue of subject-matter is real market 
value—Plaintiff valuing suit at less than 
market value for court-fee in exercise of 
option is not deprived of right of appeal 

S. 7 (4) Injunction—Relief can be 
valued arbitrarily and such valuation is 
conclusive ‘ 302 (l)a 

I S. 7 (4) Suit for declaration and 
injunction as consequential relief— 


Court-fees Act 

Valuation of injunction alone is sufficient 

502 (1)5 

- S. 7 (4)—Wrong valuation—Plaint 

should be returned for amendment 

502 (Ijc 

-S. 7, Cl. 4 (c)—Suit to declare deed 

not binding on person nob party to it 
and for consequential relief—Plaintiff 
cun value relief as he likes —Suit is not 
one for cancellation of bond G71 


- S. 7 (5)—Suit for land—Trees need 

not 1)3 separately valued—Decree for 
land includes trees 8055 

-S 7 (5) (5) (n) —Suit for possession 

of inam lands wrongly entered as raiyat- 
wari—Valuation is live times revenue 
payable—Lands classed as inim after 
institution of suit—Value is not affected 

oOOa 

-S. 7 (o) (5) and {d )—Suit for reco¬ 
very of land forming part of entire estate 
but neither sub-divided nor separately 
assessed - Couvt.feo is payable on market 

value of land 25 

Criminal P. C (5 of 1898) 

- S. 54—Exercise of power of arrest 

is nob restricted only to officer to whom 

warrant is directed 514a 

-S. 54—Code gives widest power to 

police in cognizable cases 5145 


- S. 72-S. 72 applies to issueof sum¬ 
mons to Government servants by Court 
of justice and not of orders of police 
officers 8 loa 

-S. 96—Issue of search warrant — 

Mere statement in affidavit is not suffi¬ 
cient to justify issue of search warrant 

587(1) 

-S. 107—Facts forming subject of 

previous inquiry resulting in discharge 
cannot be ground for fresh inquiry under 
S. 107—Fresh material is necessary 

_ , 555a 

Ss. 107 and 192—Transfer of case 
under S. 107 by District Magistrate to 
Magistrate within whose jurisdiction 
parties do not reside- Order of transfer 
held bad-District Magistrate is not em¬ 
powered to transfer under S. 192 5555 






Magistate IS not competent to transfer 
under S. 528 proceedings under S. 107 
to Magistrate with no jurisdiction — 
o. / does not apply 

—^.110 and 167- Proceedings In. 

der S 110—Remand of accused to cus¬ 
tody by Second Class Magistrate is bad 
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Criminal P. C. 

—Subsequent escape from custody i^no 
offence under Penal Code (IS60), S. !2'2o^B 

-S. 137—Inquiry under Ob. ld"“ 

Procedure laid down 981(1) 

- Ss. 144 avd 145—Order not spacUy- 

ing section—Irregularity is material o03 
■—S. 144—Order under S. 144 does 
not affect civil rights Party suin-; 
to vindicato rights must pvovo nocsssiivy 
facts 41b<!. 

-S. 144—Trustee of temple required 

to abstain from interfering with conduct 
of adyapakam service—Order is suffi¬ 
ciently delinite 18(2) 

— S. 145—Right to collect rent is im¬ 
movable property within S. 145 I'iO.I'i 

-S. 145—Breach of peace need not be 

between rival claimants 12035 

- S. 145—Grounds of belief of appre¬ 
hension of breach of peace need nob bo 
bated in preliminary order 1203c 




- Ss. 145 an<l 439 —Proceedings un¬ 
der S. 145—Mere expression of opinion 
by Magistrate—No final order passed 
High Court cannot interfere 164 

- S. 147—Order under S. 147—High 

Court will not interfere under Letters 
Patent (Madras), Cl. 15 791a 

-S. 148—“ Local inquiry ” explained 

7915 

-'5. 148—Recording of evidence by 

Magistrate deputed to make inquiry 
Order and report-Magistrate is nob ab¬ 
solved from receiving further evidence— 
Waiver of objection—Order is not with¬ 
out jurisdiction— High Court will not 
interfere in revision 791c 

-Ss. 148 anr/ 537—Action upon evi¬ 
dence taken by Subordinate Magistrate 
deputed to take evidence —Defect is cur¬ 
able under S. 537 79l('Z 

-S. 148—Whether order amounts to 

defect of jurisdiction where First Class 
Magistrate refuses to take evidence ten¬ 
dered before him~Quaere 791c 

- Ss. 167 and 110 —Proceedings under 

S. 110—Remand of accused to custody 
by Second Clsss Magistrate is bad—Sub- 
•sequent escape from custody is no of¬ 
fence under Penal Code, S. 225-B 1186 

■Ss. 177, 528 and 107— District 


Magistrate is not competent to transfer 
under S. 528 proceedings under S. 107 
■bo Magistrate with no jurisdiction— 
•S. 177 does nob apply 555c 

-Ss. 185 and 526—Scope — High 

1918 Indexes (Mad.)—5 & 6 


Criminal P. C. 

Court’s power to transfer is not u?idor 
S. IS5 hut S. 5-26 li83ti 

-^S. 185—No power to transfer case 

from Court subordinate to another High 
Court—Scope of the power is to prevent 
subordinate Court from assuming ju- 
risdiction to trv case not triable i)y it 

11835 

-S. 185—S. 185 cannot be used even 

to express opinion that case is only 
triable in Court subordinate to itself 
and nob to another High Court 1183(/ 

-S. 185—S. 185 when and where it 

applies stated ll83e 

-Ss. 190 (l) (rt) and 200—Madras 

Towns Nuisances Act (3 of 1889), S. 3 (5) 
—Sanitary Inspector is competent to 
start prosecution—His filing of printed 
form dulv filled in is complaint under 
S. 190 (1) (a) and i»rosecution is not il¬ 
legal when he is examined under S. 200 

455 ( 1 } 

-S.v. 192 and 107 — Transfer of case 

under S. 107 by District Magistrate to 
Magistrate within whose jurisdiction 
parties do not reside—Order of transfer 
held bad—District Magistrate is not em¬ 
powered to transfer under S. 192 5555 

■S. 195—False statement if corrected 
no sanction should ba granted — Penal 
Code (1860), S. 193 1200(2)5 

-.S'. 195 — Sanction to prosecute — 

Letter from Sub-Inspector of Police to 
Magistrate hold application under S. 195 

992a 

-S. 195 — Sanction to prosecute is 

judicial act—Party must be heard before 
grant of sanction 9925 

- S. 195 — Advisability of starting 

prosecution — Fitness of case must bo 
considered before ordering sanction 

627a 

- S. 195—Religious Eudowments Act 

(20 of 1863), S. 18—Grant of sanction 
under different sections—Distinction ex¬ 
plained 5605 

- Ss. 195 and 476—Permission to pro¬ 
secute insolvent is nob sanction or order 
under S. 476 460(2)5 

S. 195 {l)(5) (6) and (7)—Statement 
before committing Magistrate —Sessions 
Judge can sanction prosecution under 
Cl. (l) (b) though not under Cls. 6 and 7 

1200 (2)a 

- S. 195 (6)—District Court is supe¬ 
rior to Subordinate Judge within Cl. (6) 
—It refers to Court and not to its juris¬ 
diction 336(l)a 
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Criminal P. C. 

- S. 195 ( 6 )—Sanction by Subordinate 

•Tudge whether in appellate or original 
jurisdiction — Appeal lies to District 
Court 330(1)5 

-Ss. 200 01 ?'? 190 (l) (o) — Madras 

Towns Nuisances Act (3 of 1889), S. 3 (5) 
—Sanitary Inspector is competent to 
start prosecution—His tiling of printed 
form duly tilled in is complaint under 
S. 190 (11 (a) and prosecution is not 
illegal when he is examined under S. 200 

455(1) 

- S. 225—Omission to state common 

object of unlawful asseml)ly in charge 
does not vitiate trial unless accused are 
prejudiced 350a 

-Ss. 220 ajul 271—Alteration or addi¬ 
tion of charge—Duty of Sessions Judge 
laid down 821a 

-S. 238—Appellate Court acquitting 

persons charged with rioting under S. 147 
hut convicting under Ss. 44S and 328, 
Penal Code—Conviction held not legal 

496 

Ss. 247 and 259 — Offences under 
Ss. 352 and 504, I. P. C., tried together 
in one case — Accused discharged under 
S. 259—Held order did not operate as 
acquittal even for offence under S. 352 


371a 

Ss. 247 and 403 — Acquittal under 
S. 247 does not make S. 403 applicable— 
Term tried ' in S. 403 is not surplusage 

212 

S. 250 Single Judge refusing to in¬ 
terfere with order under S. 250—No ap¬ 
peal lies under Letters Patent (Mad.), 

S. 15 418(2) 


Ss. 256 aiid 342 — Absence of ex¬ 
planation by accused of incriminatory 
evidence—Presumption to be drawn en¬ 
unciated llle 

Ss. 259 and 247 — Offences under 
Ss. 352 and 504, I. P. C., tried together 
in one case Accused discharged under 
S. 259 Held order did not operate as 
acquittal even for offence under S. 352 

371a 

Ss. 269 and 410 — Right of appeal 
under S. 410 is not taken away by words 
"same trial” in S. 269 821c? 

IpS. 269— Trials” Accused charged 
at "same trial” with offences some tri¬ 
able by jury and some by Judge—Right 
to appeal lies g 21 e 

^ Ss. 2^1 and 226—Alteration or ad¬ 
dition of charge Duty of Sessions Judge 
laid down qoi,. 


Criminal P. C. 

Ss. 342 and 256 — Absence of ex¬ 
planation by accused of incriminatory 
evidence—Presumption to be drawn en¬ 
unciated llle 

S. 311—Adjournment — ^Magistrate 
can grant adjournment on payment of 
costs 538a 

S. 341 Adjournment—Powercan be 
exorcised in ca^e on Police Picport 
against informant virtually prosecuting 
case 5385- 

'S. 315 — Composition with one of 
several accused does not amount to ac¬ 
quittal of other accused 413 

Ss. 362 and 537—Case under S. 362 
Recording of evidence in indirect nar¬ 
ration is mere irregularity 1197 

386 — Surplus payable to mort¬ 
gagor after payments specified in Section 
69 ( l), T. P. Act, is "moveable property” 
Such money is attachable — Transfer 
of Property Act (1882), S. 69 (4) 1111a 

S. 386— Warrant of distress takes 
precedence over civil writ though fine- 
goes to private party 11116 

55 . 403 and 494 — Discharge of ac¬ 
cused — Second complaint is not barred 
Aery strong ground is necessary to 
start proceedings 494a 

5. 403 — Acquittal under S. 406^ 
Penal Code, by Second Class Magistrate 
is no bar for fresh trial on same facts 
under S. 409 by First Class Magistrate— 
Penal Code (45 ofl860), Ss. 406 and 409. 

481 

- Ss. 403 and 494— Summons case — 

Acquittal under S. 494 bars fresh trial 


231a 

*■ Ss. 403 ajid 494 (Per CuTiayn', 
Napier, J. dissenting) — Charge under 
S. 447, I. P. C., withdrawn by Public 
Prosecutor — Accused acquitted under 
S. 494—Fresh complaint by owner under 
Ss. 143, 44/ and 341, I. p. C.— Previous- 
acquittal bars fresh trial 031 ^ 

-Ss. 403 ajid 247 — Acquittal under 

S. 247 does not make S. 403 applicable— 
Term tried in S. 403 is not surplusaga 


212 

-Ss. 403(1), 247 and 494~Sub-S. (l), 

o‘ tii affect acquittal under 

S. 247 or S. 494 om 

“ Right of appeal 
under S. 410 is not taken away by words* 
same trial in S. 269 821fJ 

S. 413--Joint trial—Appealable and 
non-appealable sentences passed—No ap¬ 
peal lies against non-appealable sen- 
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Criminal P. C. 


Criminal P. C. 
tence though appealable sentences are 
passed in same trial 918a. 

-S. 413 — Joint trial of several ac¬ 
cused — Adjudication against each ac¬ 
cused is separate case and trial is split 
into separate cases for purposes of sepa¬ 
rate appeals 9185 

-S. 413—Joint trial — Some accused 

in joint trial having appealed success¬ 
fully, others cannot automatically be 
acquitted—Criminal Trial, Appeal 918c 

- S. 424—Criminal appeal—Judgment 

must show that Court has considered 
facts and evidence in reasonable detail 

S14a 

- S.9. 424 a7td 225—Persons, convicted 

of being members of unlawful assembly, 
pleading alibi — Appellate Court should 
discuss evidence against each accused 

3.50/) 

- s. 435—Press Act (1910), S. 3 (1) 

— Order under, by Magistrate — High 
Court cannot interfere (SB) 126()a. 

-S. 435—Press Act (1910), Ss. 3 (l), 

17 and 22—Order imposing or cancelling 
order dispensing with security — High 
Court cannot interfere in revision 

(SB) 1210a 

-S. 439—Power of revision should bo 

freely exercised 538c 

- S. 439—High Court —• Discretion is 

unfettered 4945 

- S. 4.39 — Penal Code (45 of ISOO), 

S. 141 — Unlawful assembly — Crown 
alone can prosecute — High Court will 
not interfere with Magistrate’s refusal 
to take cognizance of complaint 494c 

- Ss. 439 a7id 14.5—Proceedings under 

S. 145 — Mere expression of opinion by 
Magistrate—No final order passed—High 
Court cannot interfere 164 

Ss. 476 a7td 195 — Permission to 
prosecute insolvent is not sanction or 
order under S. 470 460(2)5 

—S. 476 — Judicial proceeding— In¬ 
quiry by Court without jurisdiction — 
Prosecution for perjury during inquiry 
is not legal :39ya 

S. 476 — Judicial proceeding” de¬ 
fined ^ ^ 3985 

Proceedings under Legal 
Practitioners Act are ' judicial proceed¬ 
ings" _ 39Bc 

S. 488 Maintenance proceedings 
before a Magistrate—Declai’ation by civil 
Court, ponding proceedings before Magis¬ 
trate that relationship of husband and 
wife never existed — Judgment of civil 


Court is binding on ^Magistrate who can¬ 
not then pass maintenance order 43ia 

- S. 488—^laintenance order passed— 

Civil Court cannot interfere by injunction 

4315 

-S. 488—Maintenance order passed 

—Civil suit—No change of relationship 
between parties between date of order 
and suit—Order cannot be set aside by 
civil Court l-Hc 

- Ss. 494 a}id 403—Summons case— 

Acquittal under S. 494 bars fresh trial 

231a 

- Ss. 494 a7id 403 — (Per Cu7-ia7n) 

Charge under S. 447. I. P. C., withdrawn 
by Public Prosecutor—Accused acquitted 
under S. 494—Fresh complaint l)y owner 
under Ss. 143, 447 and 341, I. P. C.— 
Previous acquittal bars fresh trial 
(Na 2 }ier, J dissenting) 231c 

- S. 517—Order under S. 517 should 

be passed at time of judgment—Magis¬ 
trate having before him evidence given 
by prosecution in inquiry—Order need 
not follow fresh inquiry 594(1) 

-Ss. 526 a7id 185 — Scope — High 

Court’s power to transfer is not under 
S. 185 but S. 526 1183a 

-S. 527—Scope of power ofGovernor- 

General stated 1183c 

-S. 528 — Refusal by co-ordinate 

Magistrate is alone no bar—But on per¬ 
using bis reasons if transfer is ordered it 
is by way of appeal—In such case order 
is bad 1366 

- S. 528 — Refusal of Subdivisional 

Magistrate to transfer at party’s request 
— District Magistrate has power to 
transfer on his own initiative 1122(l) 

- Ss. 528, 177 and 107 — District 

Magistrate is not competent to transfer 
under S. 528 proceedings under S. 107 
to Magistrate with no jurisdiction — 
S. 177 does not apply 555c 

-Sa’. 537 aTid 148—Action upon evi¬ 
dence taken by Subordinate Magistrate 
deputed to take evidence — Defect is 
curable under S. 537 791f/ 

- S. 562—Applicability—S. 562 does 

not apply to convictions for house¬ 
breaking 7095 

- S. 562—Age of accused is immaterial 

709c 

-S. 565 — ‘ Change of residence”— 

Absence for one night leaving family 
and elTects in house is no "change of 
residence” and no notification to police 
is necessary 644(1) 
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Criminal Trial 

-Appep.l — Criminal P. C. (iSOS), 

S. 418—Toint trial — Some accused in 
joint trial having appealed successfully, 
others cannot automatically he acquitted 

-Penal Code (ISGO), S. 174 — Dis 

obedience to give evidence at police in¬ 
vestigation—Service notellected through 
head of department—OlTence lield com- 
mitted—Launching prosecution without 
consulting delinquent's oOicial superior 
deprecated — Lepartmental punishment 
suggested Hlo/> 


Procedure—Summons case and war¬ 
rant case tried together—Procedure to 
be followed is of warrant case 8716 

Custom 

-\alidity—Prroueous view’ of law' 

cannot form l^asis of independent custom 
when error is discovered and set right 

898r' 

-Evidence of custom for whole period 

must be considered (FB) 1 ,; 

Decree 

Construction—It must be construed 
to be effective 1287«- 

-Setting aside—Jurisdiction —Order 

passed w'ith jurisdiction must he assailed 
in manner provided unless for fraud 

7d7a 

-Setting aside—Civil P. C. (1908), 

Ss. 9 and 20—Inferior Court has juris¬ 
diction to set aside decree of superior 
Court obtained by manifest fraud — 

711 


Decree—Setting aside 


Setting aside One creditor cannot 
sue to cancel on ground of fraud of all 
creditors 697(2)6 

-Form of—Civil P. C. (1908), 0. 1, 

® Suit on behalf of persons having 
same interest—Individual rights should 
not be declared 6286 

Assignment ■— Assignment conveys 
rights of decree-holder—Assignee is en¬ 
titled to execute decree in appeal—Civil 
P. C , 0. 21 , R. IG 279a 

Deed 

" Setting aside — Limitation Act 
(1908). Arts. 93. 120 and 126—Deed 

alleged to be forgery need not be set 

^side 1193^ 

-Construction—Document held to be 

mortgage and not charge merely 997 


Construction—"Tanaka,” in docu¬ 
ment clearly creates security and not 
merely assignment of revenue 898i 

——Construction Mortgage — Bond 
titled as usufructuary hypothecation 


Deed 

bond — Interest on half payable from 
usufruct — Other half at 1 i)er cent.— 
Both sums payable at one time—Re¬ 
demption suit after claim on liypotheca- 
tiou barred on payment of moiety only— 
Deed constituted one mortgage transac¬ 
tion—No redemption without payment 
of full amount can be granted—S. 2S, 
Lim. Act, did not apply—Limitation Act 

S. 28 

-Construction—Grant of ffsliery right 

to "gramattars”—“Gramattars” held to 
be members of village community hold¬ 
ing land under Government—Exclusive 
claim by mirasidirs held untenalilo— 
Government was proper party to suit— 
Civil P. C. (1908). 0. 1, R. 3 ' 022 

-Construction — Vagueness— Inten¬ 
tion of parties should he considered 

509r 

-Construction—Gift deed providing 

that donee served donor and wished to con- 
tinue services to her—Such gift conveys to 
donee property to hold same unto donee as 
and from date of death of donor—Render¬ 
ing service is motive and consideration for 
gift—Oral evidence is inadmissible to 
prove rovocability if future services are 
not rendered—Donor’s intention was to 
postpone enjoyment till her death but 
donee’s right vested in property with 

4586 


execution of gift deed 


-Construction—Expression of inten¬ 
tion leading to making of document does 
not control clear dispositive words — 
Motive for making gift is no criterion to 
determine w'hether gift is absolute or 
otherwise 458c 

Construction Mining lease—Provi¬ 
sion restraining lessee from assigning 
and empowering lessor to re-enter on 
assignment cannot be enforced 373 a 

-Construction—Hindu law—Gift — 

Words—Santhathikalam putbira pow- 
thira parampariyamaya are words of 
limitation 3 ^ 

Easements Act (5 of 1882) 

^ Right to open or shut win¬ 
dows can be acquired under S. 4--Inter. 
ference in such right by eaves of defen¬ 
dant s roof can he prevented by order to 
lower the eaves—Plaintiff has such right 
to swing shutters on another’s land 328 


* Right to drain water to lower 
land whether rain water or channel 
water Right may be customary or 

prospective 97 ^ 
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Easements Act 

-S. 15—Terms “belong to (Govern¬ 
ment'’ refers to time of enjoyment 40 
years’ enjoyment of easement against 
Government does not make it absolute 
and binding against transferee from 
Government—20 years'enjoyment against 
transferee must be proved 120(T 


-S. 15—16 years’ period nearly ex¬ 
pired -Subsequent transfer by Govern¬ 
ment — Acquisition becomes complete 
when deficiency is made up 1205 

-S. 22—Injunction to prevent ob¬ 
struction to easement must not be such 
as to debar advantages given bv S. 22 

975 

Equity 

-Indian Courts cannot invent new 

heads of equity 574 (2)(? 

Evidence 

-Admissibility—Estoppel—Evidence 

about acts and declarations of Govern¬ 
ment negativing right to royalty—Acts 
and declarations of Government are ad¬ 
missible to disprove right to royalty but 
do not constitute estoppel 956c 

Evidence Act (1 of 1872) 

-S. 13—Judgments not inter partes 

are admissible 1055 (2)(; 

-Ss. 15 and 16—Practice—Evidence 

—Articles not subjects of proceedings 
are admissible to show general policy of 
newspaper (SB) 1210c 

-S. 18—Admission in writing by ten¬ 
ant agreeing to pay swatantram or 
thunduvaram is evidence of custom 
though the admission is recent (FB) Id 

24,25 and 26 {Vex Ayli7ig,J.) 
Incriminatory statements to ollicer assist¬ 
ing in police investigation—Admissibility 
—Statements made at police search and 
before arrest held made while in custody 
{Phillips, J,, contra) * illo- 


S. 24 — “Confession” need not be 


full and explicit admission of guilt 

1115 

-S.s. 24, 25 and 26—“Accused per¬ 
son” includes person subsequently be¬ 
coming accused 11 Ic 

^- S. 24—“Person in authority”—Test 

laid down llld 

-S. 32—Statement ofmazumdar hav¬ 
ing special means of knowledge is admis¬ 
sible under S. 32 889e 

-S. 33—Cross-interrogatories are 

administered under 0.11, R. 1—Answers 
may be admitted under S. 33—Civil P.C., 
0. 11,R. 22 11035 


Evidence Act 

- S. 35—Copies of ollicial correspond¬ 
ence are admissible 889d 


•S. 35 


Village 


karnain or Reddi 


keeping register of deaths is pulilic ser¬ 
vant under S. 35 4-)la 

-S. 3')—Register of deaths kept by 

village official is admissible Entry is 
evidence of actual date of death 4 )15 

-S. 35—Entry in settlement register 

about right of mirasidar to recover swa¬ 
tantram or thunduvaram dues is of great 
evidentiary value—Refusal to make such 
entry lias no importance as revenue 
officer is not competent to inquire into 
matter (FB) le 

-Ss. 43 and 13—Judgments not inter 

partes are admissible I0o.)(2){/ 

-S. 68—Transfer of Property Act (4 

of 1882), S. 59—]\Iortgage — Admission 
by mortgagor — Proof of attestation is 
necessary if attestation is denied 564(1) 
-Ss. 80 and 91 — Irregularity in re¬ 
cording deposition atl'ects evidentiary 
value but it does not become inadmissible 
—Penal Code (45 of I860). S. 193 3345 

- Ss. 90 and 114—Accounts of temple 

not signed—Handwriting not proved — 
Presumption cannot bo drawn that they 
were written by authorized accoujitant 

932f/ 

-S. 91 — Registration Act (1908), 

Ss. 17 and 49—Receipt for advance of 
rent containing terms of lease and des¬ 
cription capable of identification is agree¬ 
ment to lease and if unregistered is in¬ 
admissible in suit for specific ijerform- 
ance 393a 

- S. 91—Scope—Agreement inadmis¬ 
sible—Any other evidence of the agree¬ 
ment cannot be tendered 3935 

- Ss, 91 and 80 — Irregularity in re¬ 
cording deposition alTects evidentiary 
value, but it does not become inadmis- 
cihlp 3345 


- Ss. 92, 93, 95, 96 and 97—Construc¬ 
tion of document—Exclusion of evidence 
—Ambiguity—Language capable of being 
applied to number of persons or things 
—Evidence is admissible to show who 
w’as the person intended or what thing 
was meant 1167a 

- S. 92—Sale-deed — Oral evidence 

showing deed was intended to be mort 
gage is inadmissible 500 

-- S. 92—Unconditional document— 

To introduce condition in document 
which is unconditional on its face 
amounts to varying its terms 458a 
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Evidence Act 

S. 92, ]?roviso (\—Construction of 
document — Conduct of parties subse¬ 
quent to execution of deed is admissible 

11G7Z) 

S. 94—Document ambiguous — Ex¬ 
ternal evidence to ascertain executor’s 
intention is admissible (FBj 7-396 

55. 9-3, 92, 93,99 and 97—Construe, 
tion of document—Exclusion of evidence 
Ambiguity—Language capable of being 
api)lied to number of persons or things 
Evidence is admissilile to show who 
was the person intended or what thing 
wa-^ meant llG7rt 

5. 101—Onus is immaterial when 
both parties give evidence llGGc 

5. 108 — Terson not heard of for 
seven years — Presumption is of death 
and not of particular time wlien deatli 
occurred Party alleging must prove 
time of death 155(2)a 

5. 108—Presumption that deceased 
left no heirs — No such presumption 
arises from presumi>tion of death of in- 
dividual 455 (2)6 

• 5. 110—Hindu law — M’idow—Wo¬ 

man in possession of property—Presump¬ 
tion that she is absolute owner applies 

V 

Ss. Ill and 90—Accounts of temple 
not signed —Handwriting not jiroved— 
Presumption cannot be drawn that they 
were written by authorized accountant 

5. 114 (a) Mode of drawing infer¬ 
ence, illustrated 111/ 

5. 114, (a)—Penal Code (1360), 

S. 411—Possession of stolen property— 
Lapse of time after theft—Guilty know¬ 
ledge—Presumption—Force of, depends 

on particular facts 

- 5. 115 — Mortgage—Subrogation— 

Payment of prior mortgage by purchaser 
of equity of redemption—Assignment of 
prior mortgage rights—Intention is to 
keep mortgage alive by assignment— 
Subsequent purchaser of mortgaged pro¬ 
perty held entitled to step into shoes of 
previous vendee — Purchase subject to 
mortgage Purchaser is estopped from 
contending encumbrance 1260 

5. 115—Recognition of rights by 
Court — Subsequent non-enforcement 
does not lead to inference of abandon¬ 
ment of xights—Waiver—Abandonment 

1055(2)i 

S* 115 Landlord and tenant “ 
Acquiescence by temple trustees in trans- 


Evidence Act 

fers by tenants does not create estoppel 
against landlord—Temple trustee cannot 
confer higher rights on tenants than 
they originally possessed except for ne¬ 
cessity or benefit of temple 932/ 

-5. 115—(Per Sadasiva Aiyar, J.\ 

Spencer, J., dissenting)—Declaration of 
intention of relinquishment of rights of 
future inheritance under Mahomedan 
law cannot act as estoppel—Present 
existence of right and not future meta¬ 
physical possibility is contemplated bv 
S. 115 743c 

-5. 115—Estoppel—Actionand con¬ 
duct of parties when acts as estoppel 
explained (SB) 59-36 

-5. 116—Defendants under rental 

agreement put in i)ossession of charity 
lands by managci—^Manager dying—Suit 
in Small Cause Court by executors of will 
of manager for rent—Defendants can 
plead that testator had no i)ower of dis¬ 
position—Small Cause Court can rightly 
return plaint on finding that question of 
title is involved—Provincial Small Cause 
Courts Act (1877), S. 23 1044(2) 

5. 116—Tenant cannot deny lanrl- 
lord's title however defective GOOa 

5. 116—Tenant is estopped from 


setting up adverse title 

Execution 

-Application for, dismissed for de¬ 
fault—Attachment is ipso facto released 
—Civil P. C. (1908), 0. 21, R. 57 

lOlOa 

-Debts duo to judgment-debtor sold 

—Purchaser suing—Evidence is admis¬ 
sible to identify debts 541a 

^Jurisdiction—Court ceasing to have 
jurisdiction over property—Application 
must be made to Court having jurisdic¬ 
tion oter property 401a 

Executor 

Power to borrow — Suit on pro¬ 
note executed by executor in individual 
capacity for payment of legacies due— 
Estate of testator cannot be directly 

proceeded against—Creditors had right 
of subrogation Debt evidenced by note 
Suit can be based on note and not loan 

_ jy ., ^ , 300a 

Dona fide contracts in due course 

of administration—Decree de bonis pro- 

prius Contracts or debts by executor 

after testators death-Estate cannot be 
directly proceeded against—Creditor has 

only right of subrogation 300/? 


st,. 
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Tishery 

-Suit for injunction by lessee of vil¬ 
lage restraining obstruction of prescrip¬ 
tive right—Defendant must prove 12 
years adverse possession—Ownership of 
tank does not necessarily carry with it 
fishery right— It must be proved speci¬ 
ally when defendant pleads adverse title 
—On proof of adverse possession lost 
grant may be presumed—Acquisition of 
fishery right by prescription is neither 
unlimited nor unreasonable—On evidence 
being let in by both sides absence of 
issue 'does not justify remand —Civil 
P. C., 0. 41. R. 23 109 

Fraud 

-Transfer of property to defraud cre¬ 
ditors—Fraud effected—Suit by vendee 
to recover property—Vendor cannot set 
up fraud as defence 3G5a 

^-Nature of proof required in case 

of fraud stated 3056 

-Limitation—Even if Art. 120, Lira. 

Act, applies cause of action accrues 
when decree-holder finds himself de¬ 
frauded by fraudulent transfer—Lim. 
Act, Art. 120 {Obiter) 70c 

‘General CIause$ Act (10 of 1897) 

-S. 6 (c)—Civil P. C. (1908), 0. 21. 

R. 93—Auction-purchaser—No suit lies 
for recovery of purchase money on failure 
of suit for possession—Application under 
R. 93 only can l)e made for refund of 
purchase money—Suit for refund of pur¬ 
chase money however lies when right to 
sue has accrued before new code—Right 
to sue dates from purchase and is con¬ 
tingent on failure to recover possession 
—Right accrued under old act is pre¬ 
served by S. 6 (c) 353rt 

- S. 26—Offence falling under Penal 

Code and Insolvency Act—Prosecution 
may be under either enactment 4G0{2)c 

Gift 

-Donor in loco parentis—Delivery of 

possession to donee is not necessary— 
(lift jointly to minor and adult—Donor 
in loco parentis to minor cannot accept 
gift of minor’s share 1337(1 

Godavari District Agency Rules 

li. 6—Decree in R. 0 means as under 
Civil P. C. o54(2)a 

6 Order restoring suit dismissed 
for default is not decree 554(2)6 

E. 16—Petition against order of 
Agent does not lie direct to High Court 

554(2)c 


Government 

-Critici/.m of alien character of Gov¬ 
ernment—When privileged stated 

(SB) 12l0r 

Government of India Act (1915) 

-S. 65 (2) —Press Act or any por¬ 
tion thereof, whether ultra vires cannot 
be considered by special tribunal sitting 
under Press Act (1910), Ss. IS and 10 

(SB) 1210(7 

- 'S. 65 (2) — “Unwritten laws" ' 

Meaning of, stated (S3) 12107)1 

-S. 101.(2), Pj-orhso—Meaning of, as 

regards appointment and period of tem¬ 
porary Judges stated '-163 

- and 107—Press Act (1910) 

S. 3 (1)—Order under, by Magistrate- 
High Court cannot interfere (SB) 1266(1 

-S. 107—Civil P. C. (o of 1903). 

S. 115—Order depriving party of rights 
of redress in suit or subsequent proceed¬ 
ings is illegal—High Court has i power to 
interfere under S. 115 or Government of 
India Act 1071c 

-S. 107—Civil r. C. (5 of 1908). 

Ss. 92 and 115—Suit under S. 92—Ap¬ 
plication for joinder of co-defendants 
dismissed—Order is illegal—High Court 
has power to interfere under S. 115 and 
Government of India Act, S. 107 1071(Z 

Grant 

-Inam — Resumption of charitable 

inams — Priniciples governing personal 
inams are not applicable 1265(i 

-Inams—Charitable — Incidents of 

enfranchisement and resumption laid 
down 12656 

-Inams issued in narao of mosque— 

Grant is for institution 11556 

-Construction—Grant to enure “till 

mosque existed" — Not mero building 
but place of worship must be allowed 
to stand 1155e 

-Crown grant—Inamdar, status and 

rights of—Inamdar is like a zamindar 
having right to minorals and other 
things—Inam, enfranchisement—Seigni¬ 
orage fee on stone quarried cannot bo 
levied from inamdar — Grant of inam 
implies entire free-bold right 956cj 

-Construction—Crown grant— Prin¬ 
ciple of, is same as in the case of 
grants by private person — Wording 
ambiguous to gather intention — Intent 
most beneficial to king should be in¬ 
ferred 9566 

-Inam—Mirasidar getting shrotriem 

grant from Government does not lose 
kudivaram right 932c 
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Grant 

-Inam—Suit by temple trustees to 

v.iiom lanJs are granted as inam to eject 
tenants—Burden to prove that inamdar 
had not kudivaram at time of grant is 
on defendant—Mere execution of taram 
faisal muchilikas to Government prior 
to grant does not indicate possession by 
I)ermanent occui*ancy tenants 932^/ 

-Permanent settlement — Grant 

under zamindaii tenure— Conditions of 
tenure prior to cession cannot he pre¬ 
sumed to have continued Sliyt/ 

Construction—Inam includes jagirs 
and grants of dignified character 

(FE) iZoh 

Inam Jagirs are species of inam 

(FB) 43.je 

-Construction—Doctrine of contem- 

poranea exposito—Application of—Doc¬ 
trine must be restricted to acts and 
conduct of grantor beginning contem- 
poraneously with the grant and should 
not be extended to acts and conduct 
done 40 years after the date of grant 

383a 

Guardian and Ward 

Alienation—Alienation by guardian 
should not l)e set aside by ward l)y suit 
witliin period prescribed l)y Jjimitation 
Act (1903), Art. 44 ' 724a 

Guardians and Wards Act (8 of 1890) 

Ss. 7 anri 34 •— Order of appoint¬ 
ment takes etlect if unconditional im¬ 
mediately, otherwise on furnishing secu- 

1335a 

S.?. 7 atirl 39 — Effect of appoint¬ 
ment of guardian under S. 7 is to re¬ 
move by implication any guardian not 
appointed under S. 39 4205 

Ss. 34 and 7 — Order of appoint¬ 
ment takes effect if unconditional im¬ 
mediately otherwise on furnishing secu- 

S. o4 Court has power to impose 
condition postponing effect of order till 
fulfilment of condition is not ultra vires 
Till such time all bona fide acts of 
natural guardian are valid 13355 


S. 34 (e) — Order passed against 
guardian under S. 34 (e) is not execu¬ 
table—Civil P. C. (1908), S. 2 (14) 389 
■ S. 39— ‘instrument”—Meaning of, 
stated 420a 

Highway 


-Specific Relief Act (lof 1877), Ss. 42, 

52 and 54 Obstruction to marriage pro¬ 
cession—Suit for injunction and declara¬ 
tion of right lies on proof of special 


Highway 

damage—Actual obstruction or use o£ 
violence need not be proved — Special 
damage does nob necessarily imply pecu¬ 
niary damage—It may be mere inconve¬ 
nience caused 270 

Hindu Law 

-.\doption — ^Vidow — Instructions 

left by husband should be strictly fol¬ 
lowed — Authority to adopt specified 
person—Adoption of different person is 
invalid—Refusal of natural father to 
give in adoption—Authority for general 
adoption whether implied—Adoption of 
boy of choice is invalid if refusal is ob¬ 
tained by inducement 1078 


^-Adoption—Capacity to take—Male 

or female must have com])leted 15 years 
to be able to adopt—Widow cannot be 
said to have discretion to choose before 
that age—Defect cannot be cured by 
guardian's advice—No direction left by 
husband—Adoption by widow below 15 
is valid 1072a 

-Adoption—Initial incompetency by 

minor cannot be made good by ratifica¬ 
tion 1072/> 

^-“Adoption—Ratification — What is 

in case of adoption explained—It is nob 
akin to estoppel l(»72c 

-Adoption—Widow — I’roiiihition — 

Express or implied — What is implied 
prohibition stated 949r/ 


-Adoption — Consent — Consent of 

sapinda after adoption does not validate 
it 272a 

-Alienation — Widow — Next rever¬ 
sioner’s claim time barred—Remote re¬ 
versioner cannot challenge alienation 

1032a 

-Alienation—Widow— Regal neces¬ 
sity—Recital of, in document is not ade¬ 
quate proof 13026' 

-Alienation—Widow — Tjegal neces¬ 
sity Lapse of time—Proof of, need not 
be as strict as in case of recent transac¬ 
tion 1302c 

-Alienation—Widow—Torts of—Ex¬ 
penses for, cannot be charged to hus¬ 
band’s estate 1302^1 

Alienation W idow—Debts for kist 

and maintenance—Payment should be 

out of income—If not so paid for sufti. 
cient cause is charge on estate 1302e- 


f^®iigious endowment— 
Mutt—Head of mutt can nominate his 
chela duriug lifetime to succeed on 
death Alienation by head oi mutt is 
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Hindu Law 

valid lor proper and necessary purposes 

-Alienation — Guardian — Suit by 

minor on attainment of majority to de¬ 
clare alienation by natural guardian in¬ 
valid is not governed by limitation Act 

(1908), Art. U 

-Alienation—Father — Suit to set 

aside alienation by grandfather — Pious 
obligation to pay grandfather's debt 
Plaintiff in suit to sat aside alienation 
cannot be made to deposit money re¬ 
covered by alienor 7*23<i 

-Alienation—Father — Setting aside 

alienation by grandson—\\ hether^rand- 
son can be made to pay money received 
by grandfather without necessity (Quaere) 

723 ^ 


-Alienation—Widow—Consent of re¬ 
versioner is presumptive evidence and 
transaction can be impeached 895 

-Alienation — Alienee of portion of 

joint family property — Right of—His 
conveyance enables him to demand 
partition and entitles him to specific 
property or its etiuivalent—Suit should 
not be dismissed for joinder of prayer 
for possession and partition — Amend¬ 
ment of plaint should be allowed—Civil 
P. C. (1908), 0.1, Rr. 3. 5; 0.2.Rr. 3. 4; 
0. (), R. 17 and 0. 7, R. 11 (FB) OHl/i 

-Alienation—Widow and mother of 

last male holder selling proi)erty in 1845 
— On widow’s death, mother selling 
again in 1857—Purcliaser from mother 
suing previous vendee for possession im¬ 
ploading mother as defendant—Suit dis¬ 
missed as barred by time—Mother dying 
in 1908—Reversioners suing for posses¬ 
sion—Suit held barred — Previous suit 
operated res judicata—Civil P. C., S. 11 
—Lim. Act (1859), S. 1 (12) ()59a 


-Alienation—Widow' — Under Limi¬ 
tation Act (1859) if widow is barred by 
limitation reversioners would bo equally 
barred—But this principle does not ap¬ 
ply to alienations by widow 6595 

-Alienation—Widow—Reversioner— 

—Right of, accrues on widow'’s death 
and is not affected by alienation 6590 
-Alienation—Widow—Consent of re¬ 
versioner—Consenting party’s interest 
is not conveyed—Presumption of justi¬ 
fiability is only raised 659(i 

-Alienation—Widow — Legal neces¬ 
sity—Onus to prove, is on purchaser 

G59o 

-Alienation — Manager describing 


Hindu Law 

himself as guardian Alienation is hin- 
ing on all members ■'>oic 

-Alienation—W idow ithdvawal of 

suit by nearest reversionei Succeeding 
reversioner can cliallengo alienation by 
another suit—Civil P. C. (1968), O. 23, 
1 ? 1 495 


-Alienation—Widow—Suit to set 

aside pre-adoption alienation during life¬ 
time of widow—Adopted son can set 
aside alienation if not made for neces¬ 
sary puriioses during widow s lifetime 

(FB) 469a 

-Alienation— W'idow'—Gift of hus¬ 
band's entire property to daughters and 
their children is not valid—Dispositions 
in portions at dilVerent times do not 
validate gift 4<)6 

-Alienation—Copo-rcener • Property 

converted into tenancy-in-common — 
Member can dispose of liis shave by gift 

3955 


-Alienation —Managei—Necessity — 

Starting of prospective trade is no neces¬ 
sity ' .1'H5 

-Alienation—JIanager— Necessity 

Purchase of new land unless bonelicial 
is no necessity lr8c 

-- Alienation—Alanager— Necessity 

Presumption of validity arises w'hen all 
adult members join provided alienation 
is for necessity—Move joining of adult 
members is of no avail I78f/ 

-Alienation—^Managci—t'nwan anted 

alienation—Mesne ))rohts from date of 
alienation cannot in all cases be claimed 

178e 


-Alienation—Religious endowment— 

Manager—Alienation by manager will l)e 
only justified to protect temple or to 
maintain service—He must ordinarily 
carry on within income 1605 

-Alienation—Religious endowment— 

Manager— Power — Purchaser of fire 
works for festivals is not necessity justi¬ 
fying debts IGOc 

-Applicability—Texts as to disinheri¬ 
tance applicable to sanyasi does not 
apply to Sudra 794 (2ja 

-Applicability—Mahomedans ad¬ 
opting Hindu manners and customs— 
Joint family trade—Suit for partition is 
governed by principles of Hindu law 

(SB) 595a 

-Debt—Son's liability—Pious obliga¬ 
tion—Promissory note for promise by 
father—Father repudiating—Son cannot 

be made liable 3115 
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Hindu Law 

-Family Settlement—Religious office 

—Appointment — Principle of family 
settlement of doubtful claims does not 
apply to religious appointments 1010/ 

-Gift — Words SiDithathikalavi 

putliira pou'thira parampariijaviaya are 
^vords of limitation—Deed, Construction 

81 

-Impartible estate—Successor of last 

owner can sue alone on mortgage in 
favour of latter without joining other 
members of joint familv {Obiter) 

1041 (l)a 

-[mpartiblc estate — Impartibility 

leads to oxiatence of power of aliena¬ 
bility—Military tenures— Reasons for 
restricted ownership ceases when service 
is dispensed with and right of liolder to 
alienate becomes applicable 898// 

-Joint family — Self-acqiiisitious— 

Conversion into joint family assets— 
Principles for guidance laid down 

1303(1 

-Joint family—Father and son trad¬ 
ing together—Business and property ac¬ 
quired become joint family assets includ¬ 
ing sons not taking part in transaction 
of business 130)36 

-Joint family—Manager—Contract 

Act (lS72), S. 73—Joint Hindu family— 
Manager agreeing to sell property be¬ 
longing to himself and minor members 
is personally liable if contract found not 
binding on minors though parties act in 
good faith (FB) 131oa 

-Joint family—Manager can sue alone 

without joining other members 

104l‘{l)6 

-Joint family — Trade — Manager 

■carrying on joint family trade as ‘family 
concern—Eldest coparcener is competent 
to continue on Manager’s death—Minor 
coparceners are bound by his acts and 
liable for debts— Surviving members 
minors Mother is competent to con¬ 
tinue trade and bind minors for liabili¬ 
ties _ 706a 

Joint family—Trade-Joint family 
properties and not only business assets 
are liable for family trade debts 7066 
Joint family business— Agent of 
Hindu trading family continues to be so 
even on death of one member—Principles 
of S. 253 do not apply—Contract Act 
a872). S. 253 2796 

• -Joint family—Limitation Act (9 of 

1903), Arts. 120 and 107—Hindu family 
partnership Suit for advance made by 


some members out of partnership funds 
is governed by Art. 120—Such claim if 
barred cannot be set as even equitable 
set off in partition suit — Plaintiffs 
managing members—Art. 107 applies 

258a 

-Joint family—Trade carried on by 

manager in partnership with stranger, 
for benefit of family—All members are 
liable for debts contracted by him— 
Liabilitv of minor is not restricted to 
partnership assets under Contract Act 
{1S72L S. 247 101 

-Joint family—Partnership between 

managing member and strangers—Every 
member docs not become partner—Par¬ 
tition—Divided members have right to 
call on manager partner to get in assets 
due to him as partner and divide thorn 
between themselves — Divided member 
cannot sue for dissolution of partnership 
—Contract Act (1S72), Ss. 2G3 and 265 

37 

-Joint family—Manager—Bond in his 

favour—Payment to junior member in 
lifetime of manager does discharge liabi¬ 
lity—Contract Act. S.'45 29a 

-Joint family — Contract Act (9 of 

1872), S. 2—Ordinarily promisee de¬ 
notes person in whose favour document 
is executed—Other members do not be¬ 
come co-promisees when amount is ad¬ 
vanced by manager of family—Real 
owner is not co-promisee in bond execu¬ 
ted benami 29c 

-Maintenance—Permanent concubine 

is entitled to, against family property 

618 

-Alaintenance—Deed of grant of— 

Heritability or otherwise must be deter¬ 
mined in accordance with terms of deed 

357a 

-^laintenance—Rate of — Condition 

of estate and people having claims should 
be considered 3576 

Maintenance Remote relations 
should get smaller amounts than their 
predecessors 2o7c 

~ Maintenance—Rate of — Presump¬ 
tion from same continuous rate enunci¬ 
ated 3.57£/ 

^Partition Unequivocal declaration 
of intention to separate is sufficient 708rt 

- j^avtition Registration Act (1908), 

. Unilateral declaration of division 
in status embodied in instrument in 

writing prior to division by metes and 
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bounds—It is admissible in evidence 
^vithout registration 7086 

-Partition — Father can partition 

property although sons are dead and 
only grandsons are living — Partition 
must be equal and fair 39oa 

-Partition—Suit by minor does not 

ipso facto dissolve joint status—Plain¬ 
tiff dying—His legal representative can¬ 
not claim as of right to be made party— 

Civil P. C. (1908), 0. 22. R. 3 370 

-Partition — Unequivocal expression 

of intention to separate effects partition 
—Filing of plaint is such expression 

337a 

-Partition—Partition constitutes co¬ 
parceners tenants-in-common of undivi- 
ded property 3376 

-Partition—Mesne profits—Assignee 

from divided member is entitled to 
mesne profits from date of separation— 
Rule of no mesne profits till decree does 
not apply to separated family 337c 

-Partition—Property purchased will 

b^allotted to share of vendor 337rZ 

-Partition—Father and sons—Sons 

•consent is unnecessary—One son consen¬ 
ting and other dissenting, partition must 
1)0 deemed to be done by father in his 
capacity as father 323a 

-Partition—Father and son—Parti¬ 
tion deed registered by father under 
S. 35, Registration Act — Subsequent 
bequest by him of liis share is binding 
on other sons—Partition is effective— 
Registration Act (16 of 1908), S. 35 3236 

-Partition—Filing of plaint—Effect 

of—I^Iere expression of intention to se¬ 
parate is not irrevocable 242a 

-Partition —Severance by one mem¬ 
ber—Other members may remain joint 
and continue as undivided family 2126 

-Partition by decree of Court—Effect 

on remaining cojfarceners must be deter¬ 
mined by terms of decree or by scope of 
suit 242c 

Partition — Division of all family 
properties except outstandings—Family 
l)ocomes divided in status even in res¬ 
pect of outstandings 23fi 

Religious endowment — Trustee— 
Founder’s heirs are entitled to nominate 
now trustee on extinction of lino of ori¬ 
ginal trustees (FB) 278 

Religious endowment— 'Slutt —Plead 
of mutt can nominate his chela during 
lifetime to succeed on death—Alienation 
-by bead of mutt is valid for proper and 


necessary purposes—Hindu Law, Aliena¬ 
tion 12G4 (2) 

-Religion? Endowment — II i n d u 

^Yido^v and trustee—Analogy is remote 

1201c 

-Religious endowments—Public tem¬ 
ple—Characteristics of, stated 1179/ 

-Religious endowment — Religious 

office—Disqualification — Female is not 
disqualified to perform ubhayam in tem¬ 
ple—Burden of proof is on ]>orsoii alleg¬ 
ing it JKdia 

-Religious endowment — Religious 

office—Temple—Authorities—Duty — It 
is ordinarily duty to receive money 
given to perform festival 116G6 

-Religious endowments— Succe^-sion 

—Succession to mutt is governed by 
usage prevailing in the institution 

Il03c7 

-Religious endowments — Succession 

in regard to West Coast mutts is unlike 
p]ast Coast mutts based on injunctions 
contained in Smritis 11036* 

-Religious endowment — ]^Iutt — 

^lembership—Naduvilai Mutt in ^lala- 
bar — To be member Sanyasi must be 
ordinated by head of mutt and not by 
junior swami 1103/ 

-Religious endowment — Mutt — 

■Madathipathi—Position of, stated lOOGc 

-Religious P'ndowment—Mutt—Head 

of mutt is trustee 98l(2)a 

-Religious endowment — Mutt — 

Trustee cannot bind successors without 
necessity 984(2)6 

-Religious endowment — Property 

endowed is generally not transferable 

lOOa 

-Religious endowment — Temple 

trustee—Power— Manager though com¬ 
petent to collect and expend income can¬ 
not borrow without consent of trustees 
(06i/f»r) 1()0(/ 

-Religious office — Successor — Ap¬ 
pointment if to avert danger or secure 
personal benefit is invalid 10166 

-Religious office — Distinction bet¬ 
ween a Chinnapatam and Pandarasan- 
nadhi pointed out — Former's right is 
analogous to that of reversioner lOKic 

--Religious office— Limitation Act (9 

of 1908), Art. 120—Removal ftf Pandara- 
sannadhi—Limitation being from date of 
vesting of said office and not from ap¬ 
pointment as Chinnapatam lOlGcZ 

-Religious office — Appointment of 

Chinnapatam by Pandarasannadhi of 
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iierson contesting; his right 1 ased on will 
alleged to be forged and naming him as 
successor to avoid contest is invalid 

iOlOc 

-Religious oliice — Ai)pointn,ent — 

Princii>le of family settlement of duubt- 
ful claims does not aj'ply to religious 
appointments 10i(>/ 

-Religious oliice — Appointment — 

Ihllux of time cures irregularity in ap- 
])ointment, if otherwise proper, but not 
when appointment is not in interest of 
institution IdKir; 

-Succession — A.dopied son among 

Sudras is entitled to one-fourth of tlie 
sliaro of a natural son suhsetiuentlv horn 

-Succession—Siulras—Illegitimate 

son—lAithcr when lieir to, stated 

(FB) 134d 

Succession—Illegitimate son—Siulra 
—Share—He gets share equal to legiti¬ 
mate son at father’s choice—After father 
lie gets half of legitimate son’s share — 
After partition between father and 
legitimate son he gets no share (>93(2)rt 

Succession—Illegitimate son has no 
share by birth b93(2)6 

Succession —’Hancing girls—Mater¬ 
nal granduncle’s daughter is preferred 
to maternal granduncle’s daughter’s son 

(542 

Succession—Sanyasi should perform 
prescribed ceremonies and relinquish all 
property and worldly concerns — Relin¬ 
quishment need not be in favour of parti¬ 
cular person 402a 

-Widow — Absolute estate — Words 

used unmistakably conveying full estate 
Transferee's sex is no reason for cut¬ 
ting down estate 9oo{‘'>) 

—Widow—Civil P. C. (190S). S. 11 — 
Widow Prior suit against widow by 
persons acquiring adverse title from ad¬ 
opted son is not res judicata in subse- 
<iuent suit by reversioners on widow’s 
death 794(2)c 

Widow—Surrender—Scope of tran¬ 
saction stated 487a 

Widow Surrender—Conditions of, 
validity stated 4876 

—Widow—Civil P. C. (1908), S. 11— 
Suit against vendor — On his death 
widow, daughter-in-law and mother 
brought as representative but, mother 
and daughter-in-law discharged—Decree 
against widow—Decree is binding on 
daughter-in-law when claiming under 


Hindu Law 

will of deceased—Daughter-in-law having 
not set up will in suit was estopped in 
pleading it in defence 147 

-Widow—Woman in possession of 

I;ropert\ —Presumption that slie is aliso- 
lute owner apj/lies — Kviderice Act, 
S. 110 32c 

-Widow—Savings— Hindu woipan 

can dispose of moveable property repre¬ 
senting savings of income S2d 

-Will —Madras Hindu Transfers and 

Beiiuests Act (1 of 1911}, Ss. 2 and 3— 
Act is retrospective—Requests to unborn 
persons before Act are valid—Act en¬ 
acted pending ajipeal—Api'ellate Court 
can validate 1299a 

-Will—Beciuests <d' life estate with 

absolute estate in remainder—Alienation 
by femalo life estate lioldor—Contingent 
reversioner has no right to sue—I/imita¬ 
tion Act (9 of 1998), Art. 123 1299c 

-Will—Joint family — Katlier can 

with consent of adult son and relations- 
provide for female members of fr.milv 

331a 

-Will—Ancestral i)roperty —Nature 

uf—Disposition by will of ancestral pro- 
pertv may in certain circumstances 
stand on same footing as disposition by 
ileed inter \ivos provided consent of 
party to be affected is obtained 3316 

-Will—Sanyasi—Will by Sanyasi 

takes effect from its execution 4026 

-Will— Sanyasi— Evidence of con¬ 
duct showing intention not to abandon 
property may be given 402c 

-Will—Sanyasi - Will directing to 

])erform testator’s death coremonies — rt 
negatives intention that will should t:tke 
ollect immediately t02r7 

-Will—Bequest of specific properties- 

cannot bo used as evidence of allotment 
of them when testator was only tenant 
in common 323c 

Hindu Widows Remarriage Act (25 of 1856) 

^ S. 2 does not apply to 
widows not Hindus at remarriage—Pro¬ 
perty once vested in Hindu widow, her 
con\eision to another religion and her 
remarriage thereafter does not divest 

I » . 

Interest 


xj^Msiuu lor, in compromise decree 
—Penalty can be relieved—Contract Act. 

1307d 

_ Mortgage decree—Rate of interest 
snould be as contracted between parties 
-Mortgage 559^ 


































Subject Index, 1018 Madras 


'Interest 

-Money deposited in Court with¬ 
drawn on giving undertaking -Other 
party succeeding in appeal, money was 
ordered to he refunded—Person wrong¬ 
fully using it is liable to pay interest 
till date of payment—Civil P. C. (lOOs), 
•S. 144 ''ll 

Interpretation or Statutes 

- Proviso —Meaning and implication 

of, stated (SB) 1210/,■ 

-Ejusdem generis—Specific instances 

followed by general term—Cleaning of 
general term should be settled with re¬ 
ference to all instances preceding it 

UOOd 

-Word *' and ” may he read as or 

to carry out intention of legislature 

lOdbc 

-Rule—Construction which makes 

certain provision of an Act superfluous is 
not legitimate when another construc¬ 
tion explaining insertion of provision is 
easily available 921 (2)/ 

-By-law—Specific Relief Act (1877), 

S. 45—Public bodies—Rules framed by 
these bodies are to be liberally construed 

7G3i 

-Repealing Act—Vested right is not 


affected 548d 

-Proceedings of legislature —Refer¬ 
ence to, is not permissible 381/> 

--Language capable of two construc¬ 
tions—Question of unreasonableness of 
construction is relevant 381c 

-Act ambiguous—Preamble and ol). 

ject of Act can be referred to 381rf 


-Repealing enactments cannot affect 

vested rights or impose impossible con¬ 
ditions to save such rights — Rule of 
limitation must be taken as subject to 
implied exception in which right could 
•otherwise be destroyed 353A 

-Retrospective effect — Enactment 

withdrawing certain class of suits from 
jurisdiction of Small Cause Court con- 
nob he retrospective l()2c 

Judgment 

-Person not party to suit cannot take 

advantage of judgment 697(2)a 

Jurisdiction 

Civil and Revenue— Rent suit for 
land in estate is primarily cognizable by 
revenue Court 8046 

Ctder passed with jurisdiction must 
he assailed in manner provided unless 
for fraud 757a 

Practice does not confer jurisdic¬ 
tion 757c 


Jurisdiction 

-Claim not wholly cogni/al>le l)y 

Small Cause Court—Suit lies to rogelav 
side -Ui(i6 

-Civil and Rosenuc—Rent suit nl 

leging land to be raiyati is cogni/.ablo bv 
revenue Court although land coasod to 
bo service tenure on date of suit PJL/ 
Land Acquisition Act 11 of 1894) 

- Ss. 12, 18 and 20—0110 notice with 

respect to several plots — One api'lica- 
tion under S. 18 and one reference made 
—Award was however split up—Claims 
in such case can he allowed to 1)6 con¬ 
solidated—Civil 1*. C. (1908), S. lol 

3G86 

- Ss. 30 a7id 32—Order in land ac¬ 
quisition proceedings under 8s. 18, 30 
and 32 is award lOGOc 

- Ss. 45 and 12 (2) — Award under 

S. 12 (2)—Notice to unauthorized agent 
is not valid 589* 

-S. 53—Land acquitision Judge has 

power to review award — Provision in 
S. 53 are comprehensive to include re¬ 
view jirocoedings under Civil P. C. (’ of 
1908). S. 114 ^ 10906 

- S. 53—Review— “Proceedings be¬ 
fore Court” in S. 53 exclude applicabi¬ 
lity of provisions of Civil P. C. relating 
to review—Court lias right to change or 
modify award apart from 0. 9 LOGOr/' 

- Ss. 53 an<' -51—“Proceedings before 

Co)irt” under S. 53 — Appeal against 
award lies to High Court lOiiO/ 

- S. 53-Civil P. C. (1908). 0. 5, 

R. 12—Whether applies to service of 
notices under the Land Acquisition Act 

5896 

Landlord and Tenant 

-Ejectment decree operates as seve¬ 
rance of relation as landlord and tenant 
—Subsequent possession of tenautds un¬ 
lawful who becomes trespasser unless by 
overt acts of parties relationship is 
created fresh 11596 

-Surrender—Tenant of one co-owner 

surrendering to other—Latter does not 
become tenant of former—Tenant may 
still be bound to return possession to 
former 1152(1)* 

-Rent—No liability to pay rent can 

arise by estoppel 1152(1)6 

-Trees—Right to— During tenancy, 

tenant can cut in ordinary course of 
management 1115c 

-Ejectment — Possession of tres¬ 
passer is adverse to both—Land lord can 
sue to eject him — Fact of tenants re- 
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Landlord and Tenant 

tu?al to join in suit cannot prejudice 
landlord's ri:4ht 9S-2 

-Ejectment decree elTects settle¬ 
ment of accounts 91‘2/> 

■-Inam village—Xo occupancy tenants 

in village— Inamdar being also mirasi- 
dar— Inamdar is full owner 9326 

-Occupancy right—'Mere lengtli of 

tenure will not eive right of permanent 
occupancy to raiyat who has l)Cen let 
in from year t ■ year Dd'Jc 

-Acfiuicsceucc hy teiTiplo trustees in 

transfers hy tenants does not create 
estoppel against landlord—Tomi'le trus¬ 
tee cannnot confer higher rights on 
tenants than they originally possessed 
except for necessity or l^enclit of temple 
—Evidence Act (is?:’), S. 115 93-2/ 

-Ront—Cosharer—Liability is joint 

and several in mokhasa — Burden of 
proof of apportionment by conduct is on 
cosharer tenants — Acceptance of rent 
separately for a year does not prove ap¬ 
portionment — Agreement with all 
tenants must be proved—Facts required 
to he proved to extahlish apportion¬ 
ment pointed oxTt 9285 

-Rent—Remission of, is matter of 

grace f>365 

-Rent—Transfer of interest of lessor 

—Rents are to be deemed to accrue 
from day to day 551f/ 

--Rent — Lessor ceasing to have in¬ 
terest before date on which rent becomes 
payable—He cannot claim rent subse¬ 
quent to the date 551/t 

-Date fixed for relinquishment is 

notice and date of termination of lease 
period—Both dates must synchronize 
for prevailing difficulty in apportion¬ 
ment ^ 4o3(? 

-Rent — Liability — Usufructuary 

mortgagee of lease hold has not privity 
of contract for rent with landlord 425a- 

-Permanent tenancy — Burden of 

proof is on tenants 419a. 

-Improvements—Tenant is not enti¬ 
tled to compensation 4196 

-Lease by Government—Covenant by 

lessee not to do any act which may grow 
to detriment or annoyance of Govern¬ 
ment or their tenants—Grantee describ¬ 
ing himself as mirasidar and 11 years 
before lease one lessee recognizing right 
of permanent occupancy in tenant— 
Covenant could not be construed as 
giving rights of permanent occupancy— 
Lessees could not be presumed to have 


Landlord and Tenant 

secured advantage which tliey had to 
hold for benefit of tenants as their 
trustees under Trusts Act (1882), S. 90‘ 


-Tenancy by estoppel — When not 

created explained 38:UZ 

-Ejectment — Ejectment decree 

granting compensation to tenant under 
Malabar Compensation for Tenant’s Im¬ 
provements Act becoming uuexacutal.)lG 
l)y lapse of time—No fresli suit on same 
cause of action lies—Civil P. C., 8. 47 
and O. 2. R. 2 

-Adverse possession—Tenant cannot 

set up adverse title on basing of patta 
from stranger and no adverse po'session 
can be claimed—Limitation Act (9 ol 
1908), Art. 14 i 

-Tenant encroaching on stranger's 

land—His possession is prima facie for 
landlord’s benefit—Onus is on iiim to 
prove otlierwise 278a. 

-Grant of patta hy Government does 

not end original tenancy 2786 

-Rent—Custom—Exemption of rent 

for lands allowed to remain waste hy 
custom held not reasonable 222n 

-Occupancy — Right of permanent 

occupancy cannot he acquireil l)y estop¬ 
pel or prescription—Adverse possession 

446 

-Abandonment—Burden of proof of 

abandonment of customary dues is on 
tenant—Mere nonpayment is not suffi¬ 
cient to prove abandonment (FB) Ik 

Land Tenure 

-Mirasi tenure—Alirasidar’s ownei*- 

ship of nattam—User—Presumption ■— 
Rights of mirasidars to cultivable wast& 
— Unoccupied nattam is not private pro¬ 
perty of mirasidars (FB) 827a^ 

-Mirasi tenure—Grant for house site 

in nattam poramboke—Grantee is not 
liable to be ejected—Acquisition of title 
by prescription is not affected bv grant 

(FB) 8276 

--Mirasi tenure—Rights of Govern¬ 
ment are subject to rights of mirasidars 
—Gramanattam is not exclusive property 
of mirasidars (FB) 827c 

-Mirasi tenure—Rights are not extin¬ 
guished by grant of pattas by Govern¬ 
ment (FB) 827ci 

-Mirasi tenure — Mirasidar is pro¬ 
prietor of waste land—Immemorial waste 
cannot be converted into cultivable land 
—Government is not entitled to deal 
with waste land (FB) 827e 
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Land Tenure 

——Zamindari land in, is presumed to 
be raiyati unless proved to be private 

!S04^^ 

-Mirasi—Thundiiwaram — Payment 

of—Custom to pay—Burden of proof is 
on mirasidar (FB) \h 

Lease 

-Construction—Lessees from temple 

describing themselves as Ulavadai Kudi- 
kani tenants in Tharam Faisal Muchilikas 
executed by them—They cannot be said 
to possess occupancy rights—Mere asser¬ 
tion that they were Ulavadai Kudikani 
Mirasidars did not confer such rights — 
Burden of proof of occupancy rights lay 
on lessees 44a 

Legal Practitioner 

-Duty of—Acceptance of professional 

engagements—More care is expected 

700(7 

-Compromise—Compromise by plea- 

der without reference to client—Appeal 
lies G56 

Legal Practitioners Act (18 of 1875) 

— -Rules under R. 41—Two sets of 
fees can be granted to same party when 
pecuniary value is large though no in¬ 
tricate question is involved 2l9c 

Ss. 13 and 14—Inquiry by Court 
into conduct of pleader not entitled to 
practice before it is ultra vires 398cZ 

- 5. 27—More than one pleader en¬ 
gaged in samo vakalat—Presumption — 
Each pleader is entitled to full fee stipu¬ 
lated for 1068 

Lessor and Lessee 

-Mining lease providing lessee to 

work mines continuously without volun¬ 
tary intermission—Onus is on lessor 

373c 

Letters Patent (Madras) 

Cl. 10—Vakil—Professional miscon¬ 
duct Conveyance of property to vakil 
benami Absolute title set up by vakil 
supported by perjury—Vakil is guilty of 
professional misconduct (FB) 788 

- Cl. 15 -Criminal P. C. (o of 1898), 

S. 147—Order under S. 147—High Court 
will not interfere under Cl. 15 791a 

- Cl. 15 — Criminal P. C. (1898), 

S. 250 Single Judge refusing to inter¬ 
fere with order under S. 250—No appeal 
lies under Letters Patent, S. 15 418(2) 

Lien 

-Transfer of Property Act (4 of 1882), 

S. 5o (4) Lion under Cl. (4) compared 

with efiuitable lion in English Law 825 

Limitation 

Civil P. C. (1908), S. 48—Mortgage 


Limitation 

decree directing sale of property and 
payment of deficiency—Limitation runs 
from date when remedy against mort¬ 
gaged property is exhausted i;07a 

•-Statutory liability is governed ]>y 

same articles as common law liability 

■ni{‘:')(7 

-Plea—Law at date of suit applies 

provided relief sought lias not been ex¬ 
tinguished under previous law sCc 

Limitation Act (14 of 18.'i9) 

- S. 1 (12) —Hindu Law — Alienation 

—Widow and mother of last male-holder 
selling property in 1^15—On widow’s 
death, mother selling again in 1857 — 
Purchaser from mother suing previous 
vendees for possession impleading mother 
as defendant—Suit dismissed as barred 
by time—Mother dying in 1908—Rever¬ 
sioners suing for jiossessiou—Suit held 
barred—Previous suit operated res judi- 
cata GDUa 

S. 1, CL (15) and S. 18—Right to 
redeem mortgage barred under S. 1 and 
Cl.(15)—Acknowledgment oflmortgagor's 
title during two years of grace under 
S. 18 will not give fresh starting point 
of limitation 86a 

S. 1, CL (15) — Words “ in the 
meantime ’’ refer only to GO years men. 
tioned in the first part of Cl. (15) 865 

Ss. 18, 1 and CL (15)—Right to re¬ 
deem mortgage barred underS. I, Cl. (15) 
—Acknowledgment of mortgagor’s title 
during two years of grace under S. 18 
will not give fresh starting point of 
limitation ^sGa 

Limitation Act (15 of 1877) 

-Limitation Act (9 of 1908)—Revi¬ 
val of extinct right is not provided 86(7 
^ — S. 2 — Limitation Act (1871), 
Art. 129—Possession for over 12 years 
under invalid adoption by Iliudu widow 
—Reversioners have no right of suit for 
possession on widow’s death when adop¬ 
tion is not impeached within statutory 
period 791(2)5 

- S. 10—Scope of—S. 10 did not save 

from the bar of limitation cases where 
it was sought to render a trustee ac¬ 
countable nob for property which had 
come into his hands, but for property 
which but for his wilful default or neg¬ 
lect would have come into his hands 

6245 

Sch. 2, and Aft. Ill—Widow’s right 
of suit barred—Reversioner’s suit is not 
barred as consequence 756a 
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Limitation Act (9 of 1908) 

-Object—Essence of, is to [Tovide 

against negligence in enforcement of 
right (FB) 1187c 

-lutorpretatioii— Act should be li¬ 
berally construed in favour of person 
whose right is sought to he barred 
-Revival of extinct right is not pro¬ 
vided—Eimitation Act (Ij of 1877) 857 

- S. ‘2 (s) —PlaintitT— Cleaning of, 

stated—Stanom— Nature of estate of, 
stated G7-V 

-S. 3—Failure of appellate Court to 

adjudicate on plea of limitation not 
raised before it is not material irregula¬ 
rity and High Court will not interfere 

ll7:Jrt 

1. d. 1'2 ami 29 — Provisions 
do not apply to applications and appeals 
hied beyond period fixed under Provin¬ 
cial Insolvency Act (FB) 213rt 

- S. d—Bona fide mistake of law is 

sufficient cause—Preliminary order not 
capable of being mistaken for final — 
Delay in presenting appeal held did not 
amount to suflicient cause 703 

-S. 7—S. 7 coutomplates existence in 

two or more persons of joint right or 
joint cause or causes of action in support 
of single suit—Civil P. C. (1908), 0. 1 
K. 1 724c 

-S. 7 a7id Art. 182—^lajor manager 

of Hindu family can give valid discharge 
to make time run against minor mem¬ 
bers 85(1 

-S. 10—pjxecution purchaser is one 

for valuable consideration within S. 10 
even with notice of transferee being 
trustee 9746 

-S. 10—Absence of “good faith" from 

S. 10—Valuable consideration alone is 
suflicient for validity of transfer 971c 

-S. 10—Suit against trustees failing 

to get in trust property—S. 10 does not 
apply 624a 

-S. 10 — “For account of such pro¬ 
perty or proceeds"—ElTect of, on liabi- 
lity of trustee stated 624c 

- S. 10 — Trusts Act (1882), S. 63— 

Beneficiary can take necessary steps to 
place trust property in hands of trustee 

464c 

-S. 12—Review—Time spent in ob¬ 
taining copy of judgment must be ex¬ 
cluded—Civil P. C. (1908), 0. 47, R. 3 

418(1) 

S. 13 Suit for accounts against 
firm — Absence from British India of 


Limitation Act 

some of partners saves limitation against 
them only 2386 

S. 14 a)ul Art. 36 —Suit for redemp¬ 
tion—Decree for possession—i-^xecution 
proceedings for recovery of damages sub- 
se«iuent to decree dismissed. Court hold¬ 
ing tliat proper remedy was by suit — 
Art. 3() applied — Mortgagor is not en¬ 
titled to deduct time taken in execution 
proceedings—Tliere was no (luestion of 
estoppel against defendants — Malabar 
Cornpensatioji for Tenants’ Imi)rove- 
ments Act (1900), Ss. o and 6 94tt 

-S. 14—Time spent in application 

for transfer of decree and appeals on 
orders therein cannot he excluded in 
limitation for execution 23 

- Ss. 19 a7ifl 20—Acknowledgment by 

mortgagor binds all puisne mortgagees 
prior and subsequent to date of acknow¬ 
ledgment 1327c 

-iSs. 19 aTtd 20—Acknowledgment by 

mortgagor—What is tlie effect as against 
tlie previous junior encumbrancer — 
Quaere I321d 

-S. 19 — Statement of insolvent to 

receiver appointed under S. 354, Civil 
P. C. (14 of 1882) in petition for Court's 
directions is valid acknowledgment 

ll22(2)a. 

- S. 19 — Provincial Insolvency Act 

(1907), S. 20—Receiver appointed under 
S. 354 (14 of 1882) — Acknowledgment 
by receiver is valid under S. 19 

1122(2)c 

-S. I9a7fd Art. 143—Right to redeem 

liarred under Act 14 of 1859—Right to 
property extinguished under S. 29 of Act 
9 of 1871 S. 19 and Art. 148 cannot be 
invoked to save limitation for redemp¬ 
tion suit instituted after Act 9 of 1908 

86c 

S. 20 Payment must Ije conscious 
act — Appropriation of rents duo by 
mortgagee towards interest due by mort¬ 
gagor does not save limitation 1332(^ 
S. 20 Entries in debtor’s account 
hooks cannot be treated as acknowledg¬ 
ment of payment of interest 238(i 

S. 28 iiTid Art. 44 — Alienation by 
guardian Failure by ward to sue to set 
aside transfer within time—His right is 
wholly extinguished 724^ 

S. 28 Deed Construction—Mort¬ 
gage Bond titled as usufructuary hypo¬ 
thecation bond Interest on half payable 
from usufruct Other half at 1 per cent 
Both sums payable at one time—Rs 
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Limitation Act 

demption suit after claim on hypotheca¬ 
tion barred on payment of moiety only 
—Deed constituted one mortgage tran¬ 
saction — No redemption without pay¬ 
ment of full amount can be granted ~ 

S. 23 did not apply 

-S. 28—Limitation does not 

guish debt except under S. 28 6576 

-S. 29—Provincial Insolvency Act 

(1907), S. 46—Extension of period fixed 
by special act by provisions of Limita¬ 
tion Act—It must be deemed to affect 
that period within Limitation Act, S. 29 

(FB) 2136 

^ -'S. 29—Period fixed by special Act 

is sought to be extended by provisions 
of Limitation Act—Period will be deem¬ 
ed to be affected within S. 29 (FB) 213(i 

- Art. 11—Art. 11 covers orders made 

after investigation as well as orders 
made on default 10546 

- Arts. 11 and 13—Civil P. C. (1908). 

0. 38, R. 8—Property released from 
attachment before judgment under 0. 38 
R. 8—Suit for recovery is not governed 
by Arts. 11 and 13 6406 

- Art. 11—Suit by decree-holder under 

O. 21, R. 63, Civil P. C., is governed by 

Art. 11 76 a 

- Art. Xl-A —Application under Civil 

P. C., 0. 21, R. 100, dismissed without 

investigation—Person dispossessed is not 
bound to bring suit within one year— 
Art. ll-A does not apply—Civil P. C. 
(5 of 1903). 0. 21, R. 400 554(l) 

■- Arts. 13 and 11—Civil P. C. (1908), 

0. 38, R. 8 —Propei'ty released from 
attachment before judgment under 0.38, 
R. 8—Suit for recovery is not governed 
by Arts. 11 and 13 6406 

- Art. 31—Carrier—Non-delivery by 

—Suit for damages is governed by 
Art. 31 11736 

- Art. 31—Carrier—Term "carrier” 

defined—Art. 31 is not limited to com¬ 
mon carrier 3416 

- Arts. 36 and 102—Perquisites of 

•office recoverable from third person is 
not wages—Suit to recover same—Art. 
■36 and not Art. 102 applies 36GfZ 

- Art. 36 and S. 14—Suit for redemp¬ 
tion—Decree for possession—Execution 
proceedings for recovery of damages, 
subsequent to decree, dismissed—Court 
holding that proper remedy was by suit 
—Art. 36 applied—Mortgagor is not en- 
titled to deduct time taken in execution 

1918 Indexes (Mad.)—7 & 8 


proceedings—There was no question of 
estoppel against defendants 94a 

-irL 44—Art. 44 applies to cases of 

property in which guardian has his own 
interest as well U)38a 

-Jris. 44 111—Suit for posses¬ 
sion of property alienated by manager of 
joint family describing himself as guar¬ 
dian is not one to set aside sale by 
guardian—Art. 144 and •not Art. 44 
applies 10386 

- Art. 44—Hindu Law—Alienation— 

Guardian—Suit by minor on attainment 
of majority to declare alienation by 
natural guardian invalid is not governed 
by Art. 44 730 

- Art. 44—Guardian and Ward — 

Alienation — Alienation by guardian 
should be set aside by ward by suit 
within period prescribed by Art. 44 

724a 

- Art. 44—Alienation by guardian— 

Transferee in possession—Suit to set 
aside transfer and also for possession— 
Art. 44 alone still applies 7246 

- Art. 44 and S. 28—Alienation by 

guardian—Failure by ward to sue to set 
aside transfer within time—His right is 
wholly extinguished 724c 

- Art. 44—Right to set aside aliena¬ 
tion barred—Suit for possession by 
alienee—Defendant cannot avoid aliena¬ 
tion 7‘lid 

- Art. 44—Alienation by guardian— 

Suit to set aside alienation not brought 
within time—Title of ward is extin¬ 
guished—Mother purporting to transfer 
as guardian of child in womb—There is 
no transfer of right and possession of 
transferee is not adverse to ward —In- 
terests of two wards split up by sale— 
Right of one ward barred—Right of 
other ward is not extinguished 724/ 

- Art. 44—Suit to set aside alienation 

by releasee’s guardian is governed by 
Art. 44 487cZ 

- Arts. 44 and 126—Hindu father 

alienating as guardian of minor son does 
not oust application of Art. 126 and 
bring it within Art. 44 178a 

- Art. 61—Recovery of cess from 

tenant by landlord—Art. 61 applies 

411(2)6 

- Art. 62—Contract Act (1872), S. 23 

—Agreement to give pannayal’s services 
in lieu of interest on debt borrowed is 
void—Suit for amount lent more than 
three years after breach held barred 917 
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Limitation Act 

- Arts. 62 and 97—Suit for refund of 

purchase money on denial 'of specific 
performance—Art. 97 and not G2 applies 

645 (1)5 

- Art. G2—Malabar Law—Melkanom 

deed—Stipulation for redeeming kanoin 
by melkanomdar—Melchartb assigned to 
kanomdar—Assignee agreeing to pay 
arrears of rents to jenmi—Mortgagor’s 
right of enforcement is not extinguished 
and limitation is of three years 288a 

- Art. 64—Striking of balance, not 

signed by debtor, is not settled account 
—Cause of action does not accrue 

1305a 

*4r^s. 83 ayid 116—Contract of sale 
Stipulation to discharge encumbrance 
Breach of— Suit for compensation— 
Art. 83 and not Art. 116 applies— Time 
runs from date when vendor was damni- 
fied 11355 

Arts. 85 and 89— Goods sent to be 
sold on commission—Advances received 
and account made periodically—Suit for 
account after six years when transac¬ 
tions stopped—Suit not held for accounts 
open, mutual and current and suit is 
barred by Art. 85 — Even as against 
agency being terminated suit was bar¬ 
red by Art. 89 1325a 

Art. 85—Settlement of mutual open 
and current account can be without 
stated account 13055 

Arts. 89 and 85— Goods sent to be 
sold on commission—Advances received 
and account made periodically—Suit for 
account after six years when transac¬ 
tions stopped—Suit not held for accounts 
open, mutual and current and suit is 
barred by Art. 85 — Even as against 
agent agency being terminated suit was 
barred by Art. 89 1325a 

- Art. 89—Agent’s avowal of inability 

to pay does not amount to refusal to pay 
within Art. 89 1296c 

Art. 89—Suit against agent for ac¬ 
counts though misappropriation alleged 
in plaint is governed by Art. 89 31a 

Arts. 89 and 90 — Terms "other 
suits in Art. 90 implies other than 
covered by Art. 89 31 ^ 

Art. 89—Liability of agent for wil¬ 
ful default is covered by Art. 89 31c 

Art. 89—Termination of agency for 
purpose of Art. 89 is question of fact— 
When agency is deemed terminated 
stated—Civil P. C., S. 100 31 ^^ 

- Arts. 90 and 89 — Term "other 


Limitation Act 


suits” in Art. 90 implies other than 
covered by Art. 89 315 

Art. 91—Document executed under 
undue influence — Suit to set aside— 
Cause of action accrues from date of 
knowledge 400a 

-'Iris. 93, 120 and 126—Deed alleged 
to be forgery need not be set aside 1198a 
-Art. 97—Debts collected by agent 
holding general power—Three years after 
release executed of some property in 
consideration of those sums—Release set 
aside in insolvency — Principal’s cause of 
action accrued on date of release—Claim 
was governed by Art. 97 12965 

Arts. 97 and 145—Suit for recovery 
of money paid under lease subsequently 
cancelled—Art. 97 and not .Art. 145 ap¬ 
plies 7285 

Arts. 97 and 62—Suit for refund of 
purchase money on denial of specific per¬ 
formance—Art. 97 and not Art. 62 ap¬ 
plies 645 (1)5 

- Art. 102—"Wages” include monthly 

salary—Claim for salary and perqui¬ 
sites of office of Archaka is governed by 
Art. 102 SGGc 


- Arts. 102 and 36 — Perquisites of 

office recoverable from third person is 
not wages—Suit to recover same — Art. 
36 and not Art. 102 applies 366^? 

Arts. 107 and 120— Hindu family 
partnership—Suit for advance made by 
some members out of partnership funds 
is governed by Art. 120—Such claim if 
barred cannot be set as even equitable 
set off in partition suit—Plaintiffs mana¬ 
ging members—Art. 107 applies 258a 
^.4r(s. 110 and 116— Rent suit after 
expiry of kanom is governed by Art. 116 
and not Art. 110 993 ( 1 ) 

Art. 113 Right to enforce specific 
performance of contract vesting in third 
party—Doctrine of cerium est quod cer¬ 
ium reddi potest does not apply 492a 
Art. 113 Suit for specific perfor¬ 
mance of contract to transfer decree on 

payment of decretal amount—Limitation 


--- ui iBIUSai -iVZ 

—116 and 83—Contract of sal 
Stipulation to discharge encumbranc 
Breach of Suit for compensation— 
Art. 83 and not Art. 116 applies—Tim 
runs from date W’hen vendor was damni 
fied 1135 

Arfs. 116 and 110 —Rent suit afte 
expiry of kanom is governed by Art. IB 
and not by Art. 110 99 S (1 
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- Art. 116—Money bond— Registered 

deed for payment of debt executed on 
same day—Suit to recover money after 
default is governed by Art. 116 5416 

- Arts. 120, 93 and 126—Deed alleged 

to be forgery need not be set aside 

1198a 

- - Art. 120 — Removal of Pandarasan- 

nadhi—Limitation begins from date of 
vesting of said office and not from ap¬ 
pointment asChinnapatam—Hindu Law, 
Religious office lOlQd 

- -Art. 120 — Art. 120 should be ap¬ 
plied when all other articles are inappli¬ 
cable 728c 

- Art. 120—Death of arbitrator —Suit 

on matter referred is governed by Art, 
120 548/ 

-Aris, 120 and 107 — Hindu family 

partnership —-Suit for advance made by 
some members out of partnership funds 
is governed by Art. 120 — Such claim if 
barred cannot be set as even equitable 
set off in partition suit — Plaintiffs 
managing members—Art. 107 applies — 
Hindu Law, Joint family — Civil P. C., 
0. 8,R. 6 258a 

- Art, 120—Obiter—Fraud — Limita¬ 
tion—Even if Art. 120, Lim. Act, applies 
cause of action accrues when decree- 
holder finds himself defrauded by frau¬ 
dulent transfer 76c 

- Art. 124 — Suit for possession by 

stani against person claiming adversely 
is governed by Art. 124 675c 

■ - -Art. 125— Hindu law—Will — Be¬ 

quests of life estate with absolute estate 
in remainder—Alienation by female life- 
estate holder — Contingent reversioner 
has no right to sue 1299c 

■ ‘Arts. 126, 93 and 120—Deed alleged 
to be forgery need not be set aside 

1198a 

I Arts. 126 and 44 — Hindu father 
alienating as guardian of minor son does 
not oust application of Art. 126 and 
bring it within Art. 44 178a 

Art. 126—Joint mortgage hy father 
and son Father selling whole property 
as self-acquired — Transferee redeeming 
mortgage and entering possession as 
owner - Vendee of son’s share suing for 
redemption and possession of son’s share 
Art. 126 applies 19^1 

■ Art. 126 Art. 126 does not contem¬ 
plate mere declaratory suit 196 

~Art. 126 Art. 126 applies to alie¬ 
nation with or without notice 19c 


- Art. 129 — Possession for over 12 

years under invalid adoption by Hindu 
widow — Reversioners have no right of 
suit for possession on widow’s death 
when adoption is not impeached within 
statutory period—Limitation Act (1877), 
S. 2 794(2)6 

- Art. 131 — Refusal by Government 

to recognize payment of thunduvaram is 
not refusal by tenant within Art. 131 

(FB) Iz 

Art. 132—Mortgage barred— Stipu¬ 
lation in restraint of redemption on de¬ 
fault of payment cannot be pleaded as 
defence to redemption suit 1332c 

- Art. 132 — Prior and puisne mort¬ 
gages — Renewal of prior mortgage — 
Puisne mortgage does not become prior 
mortgage 13276 

- Art. 134 — Art. 134 applies to abso¬ 
lute transfers of immovable property 

1201a 

- Art. 134—Execution sale subject to 

mortgage—Auction-purchaser is assignee 
of mortgagee — Suit for redemption — 
Art. 134 does not apply 12016 

- Arts. 134, 144 and 148 — Suit for 

redemption of mortgage against absolute 
transferee from mortgagee —Art. 134 ap¬ 
plies and not Arts. 144 and 148 — Proof 
of good faith by purchaser is not neces¬ 
sary 12nic 

- Art. 134 — Permanent lessee from 

head of mutt can perfect title under 
Art. 134 984(2)c 

- Art. 134 — Knowledge of lessee of 

limited interest of trustee of religious 
mutt does not prevent operation of Art, 
134 981(2)(Z 

- Art. 134 — For purpose of Art. 134 

there is no distinction between transfer 
of property of private or religious trust 

974^ 

- Art. 139 — Cause of action in suits 

under Malabar Tenants' Improvements 
Act arises on payment of value of im¬ 
provement—Malabar Tenants’ Improve¬ 
ment Act (l of 1900) 887a 

*- Art. 139 — Mortgage — Lease by 

mortgagee—Redemption — Lease is not 
determined by mere fact of redemption 
— Suit for ejectment held not barred 

8876 

- Art. 141— Right of adopted son is 

higher than that of reversioner — As ad¬ 
option divests widow’s estate it also 
divests estate of alienee from widow 

(FB) 4696 
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-.his. 141, 134 and 148 — Suit for 

redemption of mortgage against absolute 
transferee from mortgagee—Art. 134 ap¬ 
plies and not Arts. 144 and 148 — Proof 
of good faith l)y purchaser is not neces¬ 
sary 1201c 

-.Iris. 144 and 44—Suit for posses¬ 
sion of property alienated by manager 
of joint family describing himself as 
guardian is not one to set aside sale by 
guardian—Art. 144 and not Art. 41 ap¬ 
plies 103&6 

-.hi. 144—Charitable endowment— 

Family members appointed trustees — 
Property large—Only Rs. 144 directed 
to be spent on charities—Properties sold 
in execution of decrees on debts by 
testator against original trustee one of 
the sons—Another son suing on behalf 
of charities after removal of original 
trustee—Suit after more than 12 years 
after purchaser’s possession held barred 
—Power to spend Rs. 144 on charities 
was not proprietary interest which 
passed by transfer 974a 

--Iri. 144—Adverse possession—Tack¬ 
ing—Successive trespassers completing 
prescriptive period—First and not last 
trespasser gets title 974/ 

- Art. 144 — Suit for possession of 

inam lands wrongly entered as raiyat- 
wari decreed — Symbolical delivery 
against Government—Suit for possession 
within 12 years of symbolical delivery 
—Lands registered as inam after institu¬ 
tion of suit—Suit is within time and 
valuation on raiyatwari basis held pro¬ 
per 590c 

- Art. 144—Adverse possession against 

trustee becomes adverse also against 
be neficiar y—Ad verse possession 4 64 d 

- Art. 144— Landlord and tenant — 

Adverse possession—Tenant cannot set 
up adverse title on leasing of patta from 
stranger and no adverse possession can 
be claimed 2856 

Arts. 145 arid 97—Suit for recovery 
of money paid under lease subsequently 
cancelled—Art. 97 and not Art. 145 ap¬ 
plies 728ft 

-/h2s. 148, 134 and 144 — Suit for 

redemption of mortgage against'absolute 
transferee from mortgagee — Art. 134 
applies and not Arts. 144 and 148 — 
Proof of good faith by purchaser is not 
necessary 1201c 

- Art. 148 and 8.19—Right to redeem 
barred under Act 14 of 1859— Eight to 


Limitation Act 

property extinguished under S. 29 ct 
Act 9 of 1871—S. 19 and Art. 148 can¬ 
not be invoked to save limitation for 
redemption suit instituted after Act 9 
of 1908 She 

- Art. 1G4—Ex parte decree against 

party attaining majority during pen¬ 
dency of suit—Application to set aside 
after 30 days is barred — Civil P. C. 
(1908), 0. 9. R. 13 545^/ 

- Art. 174—Civil P. C. (l908), 0. 21, 

R. 2—Receii)ts of income by mortgagee 

in possession under decree is not adjust¬ 
ment 1154a 

- Arts. 181 and 182 — Civil P. C. 

(1908), O. 34, R. 3 — Mortgage decree 
passed on 28th September 190H fixing 
28bh March 1909 as date of pay¬ 
ment — Appeal by decree-holder — 
Final decree by High Court on 29th July 
1910—On 18th July 1913 decree-holder 
applying for execution of decree and on 
19th August 1914 applying for decree 
absolute— Application is governed by 
Art. 181 and is within time 919 

- Arts. 181 and 182—Preliminary de¬ 
cree under 0. 34, R. 5 (2)—Art. 181 and 
not Art. 182 ajqdies to application for 
final decree—Civil P. C. (5 of 1908), 
0. 34. R. 5 (2) 356 (l) 

- Art. 182— Application by assignee 

whose assignment is found invalid is not 
step-in-aid 1204 (l) 

- Art. 182—Memorandum praying for 

sale is a step-in-aid of execution 11406 
- Art. 182-Civil P. C. (5 of 1908), 

S. 150 and 0. 21, R. 6—Mortgage decree 

— Application for execution for defi¬ 
ciency after sale—Acquisition of juris¬ 
diction by Courts over secured proper¬ 
ties and other properties sought to be 
attached by territorial changes — Ap¬ 
plication for execution is not maintain¬ 
able where no transfer is made under 
S. 150 or 0. 21, R. 6 — Memorandum 
praying for sale held step.in-aid under 
Limitation Act, Art. 182 1140c 

- Art. 182—Civil P. C. (5 of 1908), 

0. 21, R. 11 — Execution application 
containing formal defects is step-in-aid 
of execution 1090a 

--4rL 182—CivUP. C. (5 of 1908), 

O. 21, R. 11 Application substantially 
in accordance with law—Failure to re¬ 
present after necessary correction does 
not affect saving of statutory bar — 
Wrong computation of pleader’s fees or 
non-production of encumbrance certifi- 
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cate ov draft proclamation does not 
make applicationjnot in accordance with 
law 10905 

- Arts. 182 and 181 — Civil V. C. 

(1909), 0. 34, R. 3 — Mortgage de- 
cree passed on 28th September 1908 
fixing 28th March 1909 as date of pay- 
mont—Appeal by decree-holder — Final 
decree by High Court an 29th July 1910 
•—On 18th July 1913 decree-holder ap¬ 
plying for execution of decree and on 
19th August 1914 applying for decree 
absolute— Application is governed by 
Art. 181 919 

- Art. 182—Step-in-aid—Oral applica¬ 
tion for execution to be step*in-aid— 
Essentials of, stated 620a. 

- Art. 182—Application for execution 

—Notice ordered to issue — Failure to 
pay process—Fresh application within 
three years of order of issue of notice— 
Oral application held could not be pre¬ 
sumed to have been made — Oral ap¬ 
plication was supertluous and could not 
operate to save limitation 0205 

*- Art. 182—Civil l\ C. (1908), S. 44 

Transmission of decree for execution to 
Native State is illegal — Long practice 
cannot justify such transmission — Ex 
parte order for transmission can be set 
aside within time prescribed by Art. 182 

005 

-,.s,— —Art. 182—Application to foreign 
Court to execute British Court decree is 
no application *’in accordance with law” 

(FB) 5805 

^ Art. 182—Mortgage decree provid¬ 
ing for sale of property on default in 
payment of decretal amount is decree for 
payment of money within Civil P. C. 
(1882), S. 230—Application for sale of 
non-hypothecated property is governed 
by Art. 182 449a 

Art. 182—Application when is not 
continuation of previous proceedings 
illustrated 4495 

Art. 182—Execution application re¬ 
turned and not re-presented does not 
save limitation 4015 

Art. 182 — Execution application 
seeking relief not granted by decree is 
not In accordance with law 39Ga 

Arts. 182 and 181—Preliminary de¬ 
cree under 0. 34, R. 5 (2)—Art. 181 and 
not Art. 182 applies to application for 
final decree 356(1) 

Art. 182 and S. 7—Major manager 
of Hindu family, can give valid discharge 


Limitation Act 

to make time run against minor mem¬ 
bers 85a 

- Art. 182, Expl. 1 Col. 3—Applica¬ 
bility of—Expl. 1 refers only to applica¬ 
tions under the article and has nothing 
to do with revivor of original side de¬ 
cree 5135 

- Art, 182 (5)—Step-in-aid—Appli¬ 
cation to British Court to take step-in- 
aid of execution l)y foreign Court of 
decree of British Court is no ajiplica- 
tion within Art. 182 (5) (FB) 580c 

-.4rL 182 (6)—Notice to judgment- 

debtor to show cause why decree should 
not be transmitted to Native State for 
execution not being contemplateil by 
Civil P. C. does not fall under 
Art. 182 (6) (FB) oHOd 

Madras City Civil Courts Act (7 of 1892) 

-.SV 3 and 5-Civil P. C. (1898). 

S. 24—Madras City Civil Court not com¬ 
petent to try small cause suit Chief 
Justice of High Court has power to 
transfer small cause suit to city civil 
Court not under S. 24 but only under 
Ss. 3 and 5 183 

Madras City Municipal Act (3 of 1904) 

- S. 58—President of Corporation can 

dismiss subordinate ofVicors who hold 
ollice at pleasure and no action for dis¬ 
missal lies—Notice or framing of charge 
is not necessary to validate dismissal 

710 

- Ss. 129, ! 15 ajid 118—Construction 

of lease — Lessee covenanting to pay 

taxes on buildings and lessor to pay 

quit rent — Subsequently corporation 

levying separate taxes on lands and 

buildings — Lessee’s liability is not 

affected HG 

Madras Civil Courts Act (3 of 1873) 

- Ss. 12 and 13—Suit for accounts 

valued within pecuniary jurisdiction of 
District Munsif—Decree for more than 
Rs. 5,000—Appeal lies to District Court 
and not High Court (FB) 998(2)a 

Madras Civil Rules of Practice 

- Hr. 134 and 179—R. 179 lays down 

method obtaining beneht of attachment 
—Decision in such case cannot he one 
under Civil P. C., S. 47 9145 

- B. 164—Execution application— 

Failure to comply with rules—Validity 
is not affected lOOOrZ 

Madras Court of Wards Act (1 of 1902) 

-“Ward,” explained 921(2){7 

- S. 35 — Estate of widow under 

management of Court of Wards—Alie¬ 
nation—Suit by reversioner for declara- 






















54 


Subject Index, 1918 Madras 


Madras Court of Wards Act 

tion — Alienation by Court of Wards 
binds reversioner 789a 

S. 35—Power of Court of Wards to 
alienate property is absolute — “Pro¬ 
perty” in S. 35 means, property in full 
sense and not limited estate of ward as 
widow 8895 

S. 37—Notification by part owner 
of entire claim cannot be availed of by 
other part owner 92l(2)a 

S. 37—Notification by claimant or 
person empowered only is recognized 

921(2)5 

Ss. 38 aiid 41—S. 41 does not affect 
secured creditors or authorize payment 
of money raised on their securities to 
others before satisfying their claim 

348(5) 

'5. 41 Cessation of interest conti¬ 
nues even after release of estate 92l(2)c 
^ S. 41 Tenure ofCourt of Wards is 
intended to affect estate permanently in 
respect of debts 92l{2)d 

S. 41 — TJnnotified debts are post¬ 
poned to notified debt 92l(2)e 

S. 41 Penalty of cessation of inte¬ 
rest on unnotified claim is final—3.41 
cannot be construed in restrictive sense 

348a 

5. 41 S. 41 applies to voluntary 
payment It is no bar to creditor ob¬ 
taining decree and executing it Id does 
not affect powers of executing Courts 

. 348c 

Madras District Municipalities Act (4 of 
1884) 

^lunicipalities do not act as agent 
of state in laying or maintaining roads— 
Tort, vicarious liability 264(2)(i 

^lunicipalities — Powers are rest¬ 
ricted- Not self-governing as in England 
Their powers are derived from Govern¬ 
ment and they are governed by Acts 

^ 264(2)fif 

Ss. 172 and 173 — Municipality 
cannot shift its liability for non-per¬ 
formance of duty to contractor — They 
can indemnify themselves from him — 
Tort, vicarious liability 264(2)c 

S. 173 S. 173 does not apply to 
contractor repairing roads-It refers to 
temporary obstruction by public 264(2)i 

" Ss. 188 (5) and 189 — Application 
for license for boiling paddy after ex- 
piry of license Failure to pass order 
within .30 days — Boiling paddy after 
communication of order refusing license 

isnooflence 945(l)a 


Madras District Municipalities Act 

Ss. 188 (5) and 189 — Scope 


❖ 


S. 188 (o) should not be read subject to 
reference to refusal of license in S. 189 

945(1)5 

S. 222—Draining offensive liquid 
on public street devoid of side drains 
is offence 457 

Madras Estates Land Act (1 of 1908) 

-Head Ministerial Officers of Revenue 

Court are authorized to receive plaints 

1152(2)a 

-General law does not apply where 

Act is clear 980e 

-Lanka land—Suit for ejectment and 

recovery of arrears of rent—Plaint pre¬ 
sented to Revenue Court after it was 
returned by civil Court for proper pre¬ 
sentation—Revenue Court cannot return 
it for presentation to civil Court 786 
-Decision in suit for rent under Mad¬ 
ras Rent Recovery Act is not res juaicata 
in suit for rent under Madras Estates 
Land Act—Madras Rent Recovery Act 
(1865) 636a 

-Though S. 11 of Act 8 of 1865 is not 

re-enacted still presumption is that 
faisal rate is proper rent 312a 

- S. 3— ‘Time of, letting”—Meaning 

of, stated 8U5 

- Ss. 3, 77 and 189—Remand order in 

appeal directing suit to he presented 
to civil Court is not appealable 191a 

-S.3 (2)—Pre-settlement inam grants 

—Presumption is that grant was of 
revenue only 569c 

S. 3 (2)—Tanjore Palace Estate is 
estate wirhin S. (3) (d) —It does nob ex¬ 
clude villages in granted revenues -AIR 
1918 Mad 428, Overruled (FB) 435a 
S. 3 (2) (d) Kudivaram”—Mean¬ 
ing explained 932 (j 

S. 3 (2) (d)—Grant of inam—Grant 
of melvaram should be presumed unless 
kudivaram rights conferred 569a 

S. 3 (2) (d)—Grant with ashtabo- 
gam does not include grant of kudivaram 

5695 

^ S. 3 (2) (d) Suit for ejectment —■ 
Jurisdiction of civil Court contested— 
Burden of proof is on defendant 569d 
S. 3 (2 (d) and (e)—Scope of Cls. (d) 
and (e) compared (FB) 435d 

|S. 3 (2) d Tanjore Palace Estate is 
not estate” within S. 3 (2) (d) 423 

— 5. 3 (7) “Passing of the Act” — 

Meaning of, stated 811 a 

S. 3 (11) Rent — Meaning of, ex- 

1055(2);; 
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Madrft* Estates Land Act 

-S. 3 (ll) — Payment for water sup¬ 
plied is rent 563a 

-S. 3 (ll)—Collection of cess—Land¬ 
lord can exercise all provisions of Act 

411(2)c 

-Ss. 4, 27 and 28 —Custom of paying 

rent on area cultivated can be set up 
against S. 4 1129a 

-S. 4—Agreement not to charge rent 

for waste land in holding is not affected 
by S. 4 222a 

-S. 4—Lands let on waram tenure 

—Bent for land left waste through no 
fault of tenant is not payable—liandused 
for other than agricultural purpose I'ent 
remains payable 2226 

-S. 4 —Onus of lands allowed to lie 

waste through no fault of his is on tenant 

222 (f 

- Ss. 6 and 8—Joint owner of occu¬ 
pancy right acquiring zemindari or mel- 
varam right—Occupancy right is not lost 
—Explanation to Cl. 6, S. 6, includes 
acquisition by purchaser also 980cf 

-S. 6—Ijara lease — Claim is not 

-exempted from jurisdiction of revenue 
Courts simply because it arises out of 
ijara lease 804c 

- S. 6—S. 6 does not apply where 

raiyati claim ijara 804fZ 

-S. 6 (l) — “Possession” does not 

mean mere right to gcssession 811(Z 

-Ss. G (6) and 8 (2)—Cl. 6 applies to 

converse case of S. 8 (2) 980c 

-S. 8—Merger is subject to other 

provisions of Act 980a 

-S. 8—Suit for ejectment—Jurisdic¬ 
tion of revenue Courts questioned—Proof 
of acquisition of kudivaram rights neces¬ 
sary 569c 

- S. 8 (2)—01. 2 applies where one 

land.holder acquires occupancy rights 

9806 

-S. 13 (3)—Tenant — Improvements 

by—Landlord cannot ask special rate of 
rent for garden and second crop 636c 

- S. 24—S. 24 must be read subject 

to other provisions 811c 

- Ss. 25 and 28—Scope of—Provision 

as to reduction of rent contained in S. 25 
excludes raiyats of old waste” and S. 28 
is only supplementary to S. 25 dealing 
with burden of proof—It does not give 
any substantive right to reduction of 
rent to anyone who does not otherwise 
possess it 811c 


Madras Estates Land Act 

- Ss. 26 and 112—Suit to set aside 

sale—Question of validity of contract 
under which raiyat claims to hold at 
rent less than ordinary rent can be gone 
into by revenue Court 594(2) 

-S. 26—Contract for favourable rate 

except in cases under S. 26 (l) will not 
bind successor-in-interest 3126 

-S. 26—Civil P. C. (5 of 1908), S. 11 

—Decision to operate as res judicata 
must be against persons holding absolute 
title Bl'2d 

-.^s. 26 (3) and 56—Rent suit—Court 

cannot cancel patta—Until cancellation, 
it constitutes contract between parties 

4686 

-S. 26 (3)—Decision holding contract 

for reduced rent enforceable is not res 
judicata against successor-in-interest of 
landlord by virtue of Cl. (3) which gives 
him right to enhance rent 312c 

- S. 27—Presumption is rebuttable 

11296 

- - Ss. 27 and 28—Extra payment for 

additional advantage is not enhancement 

5636 

- S. 30 — Government retiring from 

field and leaving zamindar free to make 
arrangements—Zamindar is entitled to 
rent for water supplied 563c 

-S. 42 (2) — Increase in area dis¬ 
covered on resurvey—Suit for enhanced 
rent does not lie except on order under 
S. 42 (2) 468a 

- Ss. 46 and 189 —Jurisdiction of Civil 

and Revenue Courts in suits for rent— 
Execution of instrument by Collector 
conferring occupancy right on person not 
“non-occupancy raiyat” is ultra vires— 
Jurisdiction of civil Court is not ousted 

360 (1) 

- S. 52—Muchilikas decreed need not 

be restricted to description of Court 

1152 (2)6 

- S. 52—Applicability—S. 52 applies 

only to cases where pattas and muchi¬ 
likas have already been accepted, ex¬ 
changed or decreed and not to cases of 
other written agreements between par¬ 
ties 811ff 

- S. 77—Rent suits under S. 77 are 

cognizable by revenue Courts (FB) 435c 

- S. 77—Case under S. 77 on plaint 

allegation—Revenue Courts have exclu¬ 
sive jurisdiction — Jurisdiction depends 
on* plaint and not on defence—Practice, 
jurisdiction 191c 
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Madras Estates Land Act 

- S. 143—Vavam tenure—Conditions 

for levy of cesses claimable as rent laid 
down 1055 (2)a 

-S. 143—Applicability as to cesses 

explained 1055 (2)5 

-S. 143—Cesses—Payments of fees 

claimed as rent is enforceable if there is 
valid express or implied contract to 
pay 1055 (2)c 

-S. 143—Cesses levied for special 

purpose—Purpose ceasing to exist—Pay¬ 
ment of cesses is not enforceable without 
fresh contract to pay 1055 (^)d 

-S. 143—Cess valid—Contract is im¬ 
plied 1055 {2)e 

-$. 143—Levy of kanganam fee is 

legal 1055 (2)/ 

-S. 153—Proviso—Proviso does not 

affect question of jurisdiction 329a 

-S. 153—Lease commencing before 

passing of Act and expiring after—Eject- 
ment of non-occupancy tenant from old 
waste—Suit should be brought in re¬ 
venue Court 329c 

- S. 163—Expiry of lease of occupier 

of raiyati land does not make him tres¬ 
passer 3295 

-5. 185—Proof of land being private 

and not raiyati how to be adduced stated 

^ 93a 

S. 185—Presumption is in favour of 
tenant but it must be seen if it is re¬ 
butted 935 

-S. 192—Civil P. C. (1908), 0 7, 

R. 10, 0. 43, R. 1 (a)—No appeal lies 

from order under R, 10 in suits in re- 
venue Court by virtue of Madras Estates 
Land Act 1915 

-S. 192—Civil P. C. (1908). S. 115— 

Appeal can be treated as revision when 
question of jurisdiction is involved— 

S. 115 is not controlled by Madras 

Estates Land Act 191c 

S. 192 (e) —Claim for reduction of 
rent on ground of breach of agreement 
to repair well is one for equitable set ofif 
and is barred under S. 192 (e) 913 

Madras Forest Act (5 of«1882) 

S. 26—Right of free grazing is not 
affected by S. 26 505a 

S. 26—Rules framed under—Rules 
are valid 5055 

|-S. 26—Delegation of authority by 
legislature to executive officer to frame 
and enforce rules is valid 505c 

S. 26—Scope— Intention of legis¬ 
lature explained 505d 


Madras High Court Rules (Appellate side) 

- E, 2—Division Bench is compent to 

refer not only question but whole case 

(FB) 1/ 

Madras Hindu Transfers and Bequests Act 
(1 of 1914) 

- Ss. 2 and 3—Act is retrospective— 

Bequests to unborn persons before Act 
are validated—Act enacted pending ap¬ 
peal—Appellate Court can validate — 
Hindu law-Will 1299a 

Madras Irrigation Cess Act (7 of 1865) 

-S. 1—“Irrigation by percolation” 

explained (FB) 9695 

- S. 2—Liability under S. 2 arises 

from entire or substantial use of water 
of stream belonging to Government 

-S. 2—Zamindar is entitled to con¬ 
vert dry land into wet, unless other¬ 
wise provided in sanad without addi¬ 
tional payment 516/ 

-S. 2—Onus is on Government to 

show that zamiodar takes more water 
than he is entitled to 516(7* 

-S. 51—Levy of water-cess —Collec¬ 
tor’s certificate is not necessary—His 
discretion to determine irrigation whe¬ 
ther beneficial is not judicial (FB) 969a 

Madras Land Encroachment Act (3 of 1905) 

-S. 2—“Standing or flowing water” 

—Meaning of, stated 516a 

- S, 2—S. 2 deals with unappropriat¬ 
ed properties 5166- 

-S. 2—Riparian^'ights of owners in 

adjacent stream—Government does nob 
possess independent right in water and 
cannot claim from owners any price for 
U3e‘of water 516c 

- S. 2—Riparian owner—Cleaning of, 

stated 516^^ 

-S. 3—Public pathway over private 

land—Obstruction—No penal asssssmenfc. 
can be levied 502(2) 

Madras Local Boards Act (5 of 1884) 

- S. 73—Payment of half road cess by 

tenant is statutory liability and is in 
nature of rent 411(2)a 

Madras Proprietary Estates Village Service 
Act (2 of 1894) 

17 Enfranchised inam—Execu¬ 
tion of inam deed Alienation before 
notification is invalid (FB) 123<x 

Madras Rent Recovery Act (8 of 1865) 

-^Madras Estates Land Act (1908)— 

Decision in suit for rent under Madras 
Rent Recovery Act is not res judicata 
m suit for rent under Madras Estate 
Lands Act 

1 Transfer of revenue registry 
—Transferee is not landholder and 
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Madras Rent Recovery Act 
not entitled to tender pattas and sue 
for rents, etc.—Transferee cannot be re¬ 
garded agent of transferor 1128a 

-Ss. 1 ayid 79 — Manager of joint 

Hindu family is competent to grant 
pattas and sue for rents on behalf of 
family 11286 

-5. 37—Provision for rent applies to 

kattubadi rent y28c 

- S. 37—Relation of parties in suit 

for kattubadi before Madras Estates 
Land Act (1 of 1908) was governed bv 
Act 8 of 1865 928^ 

- S. 37—Form of receipt of rent— 

Agreement that particular form would 
be recognized is not binding 928^ 

’■ 5. 37—Fasli rents payable by instal¬ 

ments—Date of last instalment gives 
cause of action 928/ 

Madras Revenue Recovery Act (2 of 1864) 

- 5.8— Produced” in S. 8 means that 

destrainer should have warrant in pos¬ 
session at time of distraint and show it 
as authority when party asks for it 5G2 

;■ 5. 25-Defaulter in S. 25 refers to 
registered proprietor — lie alone can 
plead absence of notice 426 

Ss. 37-A, 38, Proviso, and 59—Sale 
for arrears of revenue confirmed by De¬ 
puty Collector and approved by Collect¬ 
or Order of Collector becomes final— 
Board of Revenue has no powers to di¬ 
rect Collector to cancel sucli order—If 
being directed by Beard Collector can¬ 
cels his order, and purchaser sues to set 
aside cancellation, suit is not governed 
by limitation period prescribed in S. 59 

92a 

S. 38—Irregularity in sale under 
S. 38 is sufficient cause to set aside 
sale but not so in civil suit —What are 
not sufficient causes for civil Court to 
set aside sale stated 42a 

S. 38, TJroi/’iso--Proviso does not give 
power to set aside sale after confirma- 
tion ^ 92 c 

S. 59 Notice of sale on defaulter is 
not necessary and does not affect juris¬ 
diction It amounts to irregularity in 

exercise of jurisdiction within S. 115, 

Civil P. C., and would vitiate sale—But 
no declaration can be obtained if suit 
not brought within time fixed by S. 59, 
Civil P C. (1908), S. 115 310a 

Madras Towns Nuisances Act (3 of 1889) 

S. 3 (5) Sanitary Inspector is com¬ 
petent to start prosecution—His filing 
of printed form duly filled -in is com- 


57- 

Madras Towns Nuisances Act 

plaint under S. 190 (l) (a) and prosecu¬ 
tion is not illegal when he is examined 
under S. 200—Criminal P. C. (1898), 
Ss. 190 (l) (a) and 200 455 (l)' 

Mahomedan Law 

-Alienation—Coheir — Alienation 

by one coheir in possession of estate for 
discharging debts of deceased is not 
binding on other coheirs or creditors of 
deceased (FB) 1049a 

■ Coheir—Co-o^Yner is not entitled to 
deal with shares of others (FB) 1049(? 

-Dower—Relinquishment—lilinor can 

repudiate after attaining majority under 
Majority Act 319a 

-Dower—Unpaid dower is debt— 

^^idow in possession has lien over pro¬ 
perty for dewer debt 3l9e 

-Maintenance — Wife can recover 

arrears of, from date of husband’s 
wrongful refusal or neglect to maintain 
her 722 

-Minority and guardianship — In¬ 
junction against minor’s act operates till 
he attains majority under law of land 

3196- 

-Religious endowment “Takia—Char¬ 
acter and application of income from 
properties depends in each case on 
nature of grant 100(ia 

-Religious endowment — Takia — 

Grant to, does not necessarily conduce 
to for holder’s benefit lOOfi/; 

-Religious endowment—Intention of 

donor governs application of endowed 
property I00(h7 

--Succession—Vesting — Devolution 

is not postponed until funeral expenses 
and debts and legacies have been paid 

(FB) 10496 

-Succession—Coheirs are tenants-in. 

common (FB) 1049c 

-Succession—Relinquishment of right 

by heir apparent is invalid 743a 

-Succession—Chance of succession,. 

is not right of property—Rule is not 
affected by Transfer of Property Act (4 
of 1882), S. 6 7436 

— Succession — Renunciation before 
accrual is prohibited 119 

-Wakf — Mosque founded to per. 

petuate memory of departed men is 
public religious institution 1155a 

-Wakf—Mosque—Existence of durga 

or money spent on adornment of tomb 
is no indication that endowment is not 
public 1155a 
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Malabar Compn. for Tenants Impts. Act 


o8 

Mahomedan Law 

-Wakf—Muttawali'—‘Minor cannot 

be appointed muttawali—Validity of act 
of electoral committee—Majority must 
be present 1131 

Majority Act (9 of 1875) 

— Scope-It does not deprive rights 
otherwise claimable 319c 

-S. 2—Minor relinquishing her rights 

to dower cannot be said to act within 

3 . 2 nOd 

-S. 2—S. 2 only allowed person to 

act in religious acts and ceremonies 
which person was otherwise entitled to 

do 319/ 

Malabar Compensation for Tenants' Impro¬ 
vements Act (1 of 1900) 

-Whether trees before Act belonged 

to tenant or jenmi (Quaere) 1115«'Z 

-Limitation Act (1908), Art. 139— 

Cause of action in suits under Malabar 
Tenants’ Improvements Act arises on 
payment of value of improvement SQla 

-Ss. 4, 5, 10 and 19—No concern 

about transfer of trees of spontaneous 
growth —It only provides for compensa¬ 
tion on ejectment 1115fl 

-Ss. 4, 5 and 10—Contract allowing 

landlord to cut trees entered before 1886 
■is void 11156 

-Ss. 4 and 9—Compensation is res¬ 
tricted to rates agreed upon — Tenants 
'Cannot resort to S. 9 for valuation of 
iianks and channel dug in forest land— 
In all matters he is bound by contract 

351(1 

-Ss. 4 and 11—Method of valuation 

—Valuation for tanks and channels is to 
be made under S. 11 351(j 

-Ss. 5,6 and 19—Confract before 1st 

January 1886—Compensation payable at 
rates specified in contract— Contract is 
binding whether rates are more or less 
tavourable than in the Act 1026a 

Ss. 5, 6 arid 19—Rates of compensa¬ 
tion—Question coming up for determina¬ 
tion after Act—Party to contract prior 
to Ist January 1886 cannot elect to have 
rates fixed according to Act 10266 

*-Ss. 5 and 6 — Tender of mortgage 

Amount—Mortgagee continues as mort¬ 
gagee till compensation is actually paid 
—Tender by deposit into Court does not 
make mortgagee liable for mesne profits 
from date of tender 381a 

-Ss. 5 a7id 6—Limitation Act (1908), 

‘S. 14 and Art. 36 Suit for redemption 
—Decree for possession—Execution pro- 
^ceedings for recovery of damages—Sub¬ 


sequent decree dismissed—Court bolding 
that proper remedy was by suit—Art 36 
applied— Mortgagor is not entitled to 
deduct time taken in execution proceed¬ 
ings—There was no question of estoppel 
against defendants 94a 

-Ss. 5 ajid 6 — Intention—There 

should be complete settlement between 
lessor or mortgagor and lessee or mort¬ 
gagee of their dues up to date of trans¬ 
fer of possession 946 

-S. 5—Act applies to South Canara 

—Kuzhikanom tenant is not trespasser 
on expiry of lease—Tenants holding over 
for default of payment of compensation 
is not entitled to notice to quit 84a 

-S. 6—Malabar law— Landlord and 

tenant— Tenancies under kanom and 
verumpattam— Landlord is entitled to 
set off time barred rent against improve¬ 
ments 942a 

-S. 9 —S. 9 applies only where entire 

valuation is to be made ignoring con¬ 
tract—It cannot be used to add valua¬ 
tion to contract rates—No compensation 
for trees of spontaneous growth is pay¬ 
able 3516 

Malabar Law 

-.\dima or anubhavam tenure — In¬ 
alienability is characteristic 635 (2) 

-Devaswom—Position and functions 

of Uralan and Samudayi stated—Latter 
is not always agent—He may be some¬ 
times trustee and former may have 
powers of temple committee to supervise 
and control — Where founder’s family 
which reserved rights of Uraima becomes 
extinct, Samudayi becomes real Uralan 

183a 

-Devaswom—Hereditary samudayi— 

Declaration by, does not bind his suc¬ 
cessor 1836 

-Devaswom—Title to Devaswom pro¬ 
perties could be acquired by prescription 
by Samudayi and become trustee 183(; 

--Devaswom—Samudayi can recover 

possession of properties against Uralan 
claiming by prescription without proving 
that he is trustee —He must prove pos¬ 
session and management lS3d 

- -Devaswom—Hereditary Samudayi is 

not mere agent of Uralan 183e 

“Kanom Construction — Perpetual 
demise with covenant for renewal every 
12 years— Redemption held not barred 
Conditions did not amount to clog— 
Transfer of Property Act (4 of 1882) 

509a 
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Malabar Law 


Malabar Law 

— Kiuiotn —"Whether jenmi has charge 
on kaiioiu debt for arrears of revenue— 
Quaere 2886 

-Karnavan-^Duty of— Karnavan is 

bound to perform all the religious sra- 
jdhas for deceased tavazi members and 
look after all tarwad necessities 9686 

-Karnavan—Undertaking for future 

•conduct can be demanded 96Sc 

— Karnavan—Removal of —Conditio¬ 
nal decree for removal of de jure karna¬ 
van is illegal 958d 

— Karnavan—Personal decree against 
karnavan—Execution against tarwad— 
Burden of proof is on decree-holder 

697 (1) 

--Karnavan—Power—Status of karna¬ 
van is more akin to manager of Hindu 
family than to Hindu father—There is 
no pious duty cast on junior members as 
on sons for father’s debt 61a 

-Karnavan— Alienation — Mortgage 

for barred debts is not binding on junior 
members 616 

-Kuzhikanom tenant—Suit for pos¬ 
session after expiry of lease is suit for 
redemption—Time for payment should 
be fixed 846 

-Landlord and Tenant — Tenancies 

under kanom and verumpattam—Land¬ 
lord is entitled to set-off time-barred 
rent against improvements — Malabar 
Compensation forTenants’ Improvements 
Act (1 of 1900), S. 6 942a 

-Landlord and Tenant—Anubhavan 

—Import of, with reference to tenure 
and specified money or grain rent ex¬ 
plained 345a 

-Landlord and Tenant — Remunera¬ 
tion, definite quantity of grain — Pre¬ 
sumption is that only rent charged was 
granted 3456 

-Landlord and Tenant—Grantor re¬ 
serving to himself definite quantity of 
produce as rent—Remaining produce to 
be enjoyed by grantee—Presumption is 
that land is held under service tenure 

346c 

— Marupat—Stamp Act (1899), Sch. 1, 
Art. 25 Marupat must be stamped both 
as counterpart and as mortgage 

(FB) 504(2) 

Melcharth—Grant of — Validity — 
Burden of proof is on person challenging 
validity 5436 

Melkanom deed—Stipulation for re¬ 
deeming kanom by melkanomdar—Mel- 
•charth assigned to kanomdar — Assignee 


agreeing to pay arrears of rent to jenmi 
— Mortgagor’s right of enforcement is 
not extinguished and limitation is of 
three years — Limitation Act (1908), 
Art. 62 288a 

-Panayam—Meaning of, stated 558a 

-Stani—Position of—Compared with 

Hindu widow and analogy bow far 
stated G75a 

-Stani — Alienation by, of absolute 

right of management of trust properties 
vested in him is invalid (’•756 

-Stanom — Limitation Act (1908), 

S. 2 (8)—Plaintiff—Meaning of, stilted — 
Stanom — Nature of estate in, stated 

(..75c 

-Stanom—Grant by stani of perpe¬ 
tual lease if for benefit is valid 543a 
-Stanom property held on Verum¬ 
pattam lease—Splitting of, into different 
leases—Validity considered 543c 

-Tarwad—Property in name of anan- 

dravan is tarwad property 1367 

-Tarwad—Private tarwad temple — 

Junior members of tarwad can sue to 
protect alienation by trustee 1204(2)6 

-Tarwad—Private tarwad temple— 

Karnavan alienating temple properties— 
Alienor’s successor in office suing to can¬ 
cel alienation—Compromise is not bind¬ 
ing on Devasw'am unless made in good 
faith and for necessity 1204(2)c 

-Tarwad—Property under mortgage 

—Sale by some members does not bind 
others or whole tarwad unless for con¬ 
sideration and benefit of whole family 
and unless karnavan joins — Karnavan 
can sue for redemption 1142a 

-Tarwad—Removal of de jure karna¬ 
van for acting against karar restricting 
his powers can be justified only if viola¬ 
tion is so gross as constituting serious 
misconduct 958a 

-Tarwad — Meaning of explained — 

Family karars entered by majority with 
consent of de jure karnavan are binding 
on whole tarwad 958e 

-Tarwad — Junior member cannot 

bring suit for settling schemesof manage¬ 
ment 958/ 

-Tarwad—Karnavan removed — Next 

eldest member is by right entitled to 
succeed 958g 

-Tarwad—Contract Act (1872), S. 25 

— S. 25 does not apply to case of mort¬ 
gage by karnavan for barred debts — 
Tarwad must be shown to be benefited to 
be made liable 61c 
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Malabar Law 

I \ erumpatfcam lease—Verumpattarn 
being simple lease runs only for a year 
unless otherwise specified 453 a 

^erumpattam lease — Incidents 
stated 453 ^ 

^ 5 erumpattam lease—Notice—Lessee 

is only entitled to reasonable notice 
which depends on circumstances and 

local customs 4 o 3 c 

Malicious Prosecution 

I Suit Scope is not restricted to cri¬ 
minal proceedings— Action does not lie 
in all prosecutions—When suit lies stated 

990a 

(Per Seshagiri Aiijar, J.-, Napier, J., 
contra) Prosecution under S. i^O may 
involve damage to reputation — Suit for 
damages is tenable 0906 

Master and Servant 

Dismissal Damages—No damages 
aie claimable for dismissal for incompe- 

tency 4257 

Mesne profits 


-Legatee — Legatee is entitled fron 
death of testator—Succession Act (1805] 


S. 290 

Mines 


250 


Pioper and workmanlike manner " 
—Meaning explained 373 J 

Minor 


- Pleadings—Civil P. C. (1908), 0. 6 , 
R. 17 and 0. 1 , R. 10 — Major wrongly 
^scribed as minor—Suit by next friend 
0. 1, R. 10 covers case — Necessary 
amendment can be allowed 916 

Mortgage 

Priority — Renewal of prior mort¬ 
gage Intention to keep old mortgage 
alive — Mere change of interest or addi¬ 
tion in security does not affect priority 
—Mortgage by father and son — Death 
of father—Son mortgaging part of mort¬ 
gaged property with stranger mortgagee 
Renewal of prior mortgage by son of 
same property and certain others at 
lowei' rate of interest — Prior mortgage 
containing endorsement that separate 
deed was executed cancelling it—Rights 
of stranger mortgagee were postponed to 
tx^e of prior mortgagee 1327a 

'Subrogation Payment of prior 
mortgage by purchaser of equity of re¬ 
demption — Assignment of prior mort. 
gage rights Intention is to keep mort 
gage alive by assignment — Subsequent 
purchaser of mortgaged property held 
entitled to step into shoes of previous 
vendee—Purchase subiect to mortgage— 
Purchaser is estopped from contendin<^ 


Mortgage 

encumbrance — Evidence Act (1872),. 
S. 115 1260 

Costs — Redemption — Suit for — 
Mortgagee is entitled to costs 942a 

Simultaneous execution of usufruc¬ 
tuary mortgage and lease —• Decree for 
redemption does not bar decree for pos¬ 
session in connected claim by mortgage© 
Mortgage and lease held to form part 
of one transaction — Mortgagee held en¬ 
titled to set-off even time-barred rent 

Mortgage based on accounts — Ac¬ 
count can be challenged by attaching 
creditor 898;t 

-Redemption — Suit for — Person® 

claiming adversely to mortgagor can be 
joined as parties — Even if joinder 
amounts to misjoinder decision should 
not be reversed on that ground alone un¬ 
less misjoinder has affected merits of 
case—Civil P. C., 0. 34. R. 1 and S. 99 

705a 

Civil P. C. (1908), S. 48 — Mortgage 
decree directing sale of property and 
payment of deficiency— Limitation runs 
from date when remedy against mort¬ 
gaged property is exliausted G07a 




Court can consider subsequent events 
while passing final decree 587(2)6 

Preliminary decree for redemption 
— Court’s pow'er to take fresh account 
till date of final decree — Court is enti¬ 
tled to embody in final decree value of 
profits due from mortgagee up to date 

, 587(2)a 

bimple — Transfer of interest need 
not be expressed in mortgage deed 5586 
; Interest—Mortgage decree—Rate of 
interest should be as contracted between 
parties 553 ^ 

Suit on mortgage is one to recover 

debt 

Lease by mortgagee — On redemp¬ 
tion lease ipso facto determines {Obiter) 

Mortgagor and Mortgagee 2076 

Receipts of income by mortgagee in 
possession under terms of decree—Mort- 
gagor is entitled to accounts 11546- 
Mortgagee standing in fiduciary 
relationship to mortgagor — Mortgage 
based on settled account—Mortgagor can 
go behind such account 898^ 

Failure of consideration in respect- 
of part only can be proved 8989 - 
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Mortgagor and Mortgagee 

Qf mortgagee’s remedy cannot 
help mortgagor seeking to redeem w^ith- 
out payment 

Nattukottai Chettis 

-Custom— Dra^Ying in name of agent 

of firms is customary—But firm and not 
agent named is payee-It is purely ques¬ 
tion of construction of deed 

Negotiable Instruments Act (26 of 

-,Ss. 4 and 27 — What is execution 

and how can it be proved stated 

-S. 19—“On demand" note denned^ 

31^0 

S. '19—Bill of exchange remains 


payable “on demand" though not 

sented on proper date 
-Ss. 27 and 4—What is execution 

and how can it be proved stated 94a 

-S. 28—S. 28 applies also to payee 

524a 

- S. 35—Endorsement by stranger— 

Whetlier suit lies - Quaere 
-S. 51—Promissory note executed in 

favour of trustee—Succeeding trustee 
can sue on note without assignment 482 

-S. 118—Order of endorsement will 

be presumed as appears unless otherwise 
proved 344a 

Occupancy 

-Right of permanent occupancy can¬ 
not be acquired by estoppel or prescrip¬ 
tion—Adverse possession—Eandlord and 

tenant 

Ownership 

— Cutting leaves on land is not evi¬ 
dence of title G005 

Paper Currency Act (2 of 1910) 

--S. 2G —Promissory note offending 

S. 3G—Suit on, doesnot lie—Note is ad¬ 
missible as acknowledgment and plainthf 
may amend plaint—Promissory note 634 
- S. 2G—Bill or note payable to bea¬ 
rer on presentation does not offend 

S 3G 31/ 

—S. 2G—Principle underlying is that 
privilege should not be usurped by pn- 
vate persons 31/c 

Pardanashin Lady 

-—Rule as to, does not apply to all 

gosha ladies 32P 

Penal Code (45 of 1860) 

- 35 ^ 107. 109, IIG and IGI—Offer 

of bribe to public servant to lay trap for 
him constitutes offence of abetment of 
bribery—Intention in giver's mind is 
immaterial ^^38 

-.S. 12A-A —Government — Criticism 

of alien character of Government—When 

privileged stated (SB) 12l0r 


Penal Code 

-S. 141—Unlawful assembly—Cro\yn 

alone can prosecute—Iligb Comt will 
not interfere with ^[agistrate s lefusal 
to take cognizance of complaint—Crimi- 

nal P. C. (5 of 1898). S. 439 494c 

- S.H. 161, 107, 109 and llG-Ofler 

of bribe to public servant to lay trap 
for him constitutes olTence of abetment 
of bribery—Intention in giver s mind is 

immaterial ^38 

-- S. 174—Disobedience to give evi¬ 
dence at police investigation—Service 
not ejected through diead of department 
—Offence held committed—Eaunching 
prosecution without consulting delinqu¬ 
ent’s official superior deprecated— 
partmental punishment suggested 

Criminal trial , 

-Ss. 182 a 7 id 211 -Distinction bet- 

ween olTence under Ss. 182 and211 indi¬ 
cated—Under S. 211 there must be some 
definite accusation before person can be 

said to have instituted proceedings 

731a 


against another 


S. 182-Criminal P.C. (1898), S. l9o 
•False statement if corrected no sane- 


tion should be granted 


1200 (2)^j 


S. 193—Evidence Act (1 of 
Ss. 80 and 91—Irregularity in recording 
deposition affects evidentiary value but 
it does not become inadmissilile 3346 

-S. 199—Making false statement in 

declaration—Statement made in hapha¬ 
zard manner and corrected immediately 
is not covered by S. 199 6276 

-Ss. 211 a7id 182 —Distinction bet¬ 
ween offence under Ss. 182 and 211 indi¬ 
cated—Under S. 211 there must be some 
definite accusation before person can bo 
said to have instituted proceedings 

P7 T ^ 


against another 


731a 

■S. 211—“Criminal proceedings"— 
Meaning, of explained 

5^.-S. 211—No definite accusation in 

original complaint to police officei 
Statement containing specific averments 
in investigation cannot supplement 731c 

S. 225-R—Criminal P. C. (1898), 


Ss. 110 and 167 — Proceedings under 
110—Remand of accused to custody 
by Second Class Magistrate is bad— 
Subsequent escape from custody is no 
offence under Penal Code,S.225-B 1186 

-- S. 292—Eminence of author is no 

defence to otfonce under S. 292 1195a 

_292—What is obscenity stated^^^ 
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Penal Code 

- S. 292—Intention of writer is im¬ 
material—Publisher’s intention must be 
presumed from matter llOoc 

-S. 292—Obscene matter and low 


price is sufQcient—Publisher’s intention 
is immaterial llQod 

^-Ss. 305, 30G, and 3O7-Suicid0— 

Suicide is “act forbidden by the Code,” 
—Contract Act. S. 16 (SBJ 4146 

- S. 370—"Slavery” includes even 

such condition of subjection as is incon¬ 
sistent with idea of person so treated 
being free as to his property, services or 
conduct in any substantial degree 647 

$. 379 Theft of earth from channel 


bed belonging to Government—Dishonest 
intention cannot be assumed unless ac¬ 
cused is shown to know of notification 
that removal would injure pecuniary in¬ 
terest of Government 540 

- Ss. 390, 396 and 397—Dacoity— 

Essentials of, enunciated 8216 

-S. 390—“For that end” explained 

821c 

-Ss. 406 and 409—Criminal P. C. 

(5 of 1898), S. 403—Acquittal under 
S. 406, Penal Code, by Second Class 
Magistrate is no bar for fresh trial on 
same facts under S. 409 by First Class 
Magistrate 481 

-S. 411—Possession of stolen pro¬ 
perty—Lapse of time after theft—Guilty 
knowledge — Presumption — Force of, 
depends on particular facts—Evidence 
Act. S. 114, Ulus, (a) lUg 

-S. 428“ Accused cutting off ears of 

asses at base affecting hearing are guilty 

638(1) 

- S. 430 —Taking water without right 

and causing deprivation of full supply to 
person entitled amounts to offence under 
S. 430 _ 72a 

-S. 430—Deprivation or wrongful 

loss to rightful owner w'ith whatever in¬ 
tent is offence 726 

-S. 430—Cutting of bund causing loss 

of water amounts to offence under S. 430 

72c 

-S. 441—Criminal trespass—Intent 

to annoy is essential—Existence of some 
other intention—Offence is not negatived 

424a 

-S. 441—Breaking open house in pos¬ 
session of complainant—Accused held 
guilty under S. 441 4246 

*-S. 441—Proof of intention to annoy 

is necessary for conviction—Person forc- 


Penal Code 

ing into house against his will commits 
only civil trespass (FB) 136(2)6 

^ S, 441—Mere knowledge that tree, 
pass is likely to cause insult or annoy¬ 
ance does not amount to intent to insult 
or annoy—Court can draw inferences as 
to intent to insult or annoy from facts 
and circumstances (FB) 136 (2)c 

S. 447—Criminal trespass—Posses¬ 
sion of property is essential 574(l) 

441 ^—Criminal trespass— Entry 
effected without intention to annoy, but 
with knowledge that annoyance would 
be caused—Accused is not guilty under 
S. 448 (FB) I36(2)a 

- 5. 457—Breaking cattle shed con¬ 
taining agricultural implements amounts 
to house-breaking 709a 

-S. 464—“Making” of false docu¬ 
ment is complete even when only some 
executants have signed 1506 

- S. 464—Making false document— 

Document need not be legally effective 
and valid 150c 

- Ss. 464 arid 467—Alteration in 

good faith to support bona fide claim is 
not dishonest or fraudulent to constitute 
offence of forgery—Facts must be scru¬ 
tinized properly 150f7 

- Ss. 464 and 467—Document held 

valuable security-Alteration therein 

held constituted offence 150/ 

-S. 497—(Per Oldfield and FhiL 

lips, JJ.) Incomplete document un¬ 
signed by some of executants is "valu¬ 
able security” {Sadasiva Aiyar, 
dissenting) I50a 

- -S. 467—Forgery—Document must 

be " valuable security ”— Validity or 
otherwise does not matter 150^ 

— S. 499, Exceps. 8 ajer? 9—Petition 
to forest officer by accused that Village 
Munsif was illicitly grazing goats in for¬ 
est reserve and urging inquiry—Accused 
held guilty under S. 499—Exceps. 8 and 

9 held not to apply o^o 

Petroleum Act {8 of 1899) 

— Ss 11 and 15 (a)-" Possession ” 
in b. 15 (a) must be^understood with re¬ 
ference to S. 11— Possession ” must 
amount to keeping within meaning of 

\ 1 . () 

15 (a) Keeping Railway 

company delivering petroleum to person 
on railway premises and latter deliver 
ing same in course of business to inten 
ded persons-To amount to “ keepln* " 

.t must be found as fact whether com. 
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Petroleum Act 

pany allowed accused use of premises for 
reasonable time or he himself used it as 
storehouse 5866 

Pleadings 

-Courts should not discover graver 

matters in trivial plaints and try to ad¬ 
judicate upon them 183/ 

-Inconsistent pleas of law in two suc¬ 
cessive proceedings involving same ques¬ 
tions, whether permissible (Quaere) 94c 

Possession 

-Suit for—Purchase with notice of 

contract of sale—Purchaser in possession 
—Suit against him on obligation under 
contract of sale whether maintainable 
(Quaere) (FB) 681c 

Possessory Title 

-Person in possession has right to 

protect his possession by use of reason¬ 
able force 8146 

Practice 

-Admission—Statement as to admis¬ 
sion in judgment of trial Court should 
not be lightly doubted in appeal 10396 

-Appeal—There is no right of appeal 

unless given by Statute 10706 

-Appeal—Decision— Value of deci¬ 
sion in appeal stated 988(i 

-Appeal—Consolidation—Civil P. C. 

(5 of 1908), S. 151—^Court has power to 
consolidate appeals—Cases should be fit 
to justify loss of court-fees 368rt. 

-Appeal—Bight to—Principle of ves- 

ted right of appeal being unaffected by 
subsequent legislation is subject to other 
parties’ right of treating decision as 
final 1626 

-Appellate Court—Civil P. C. (1908), 

S. 100 and O. 41, R. 25~Judgment re¬ 
versed in second appeal on question of 
usage and custom — Appellate Court 
should not decide question but should 
remand the case 1166c 

Duty of Court—Factum of posses¬ 
sion determining element—Court must 
find out person in peaceable possession 

814c 

Evidence—Articles not subjects of 
proceedings are admissible to show gene¬ 
ral policy of newspaper—Evidence Act, 
Ss. 15 and 16 (SB) 1210c 

' ■■ Jurisdiction— Interlocutory orders 
passed illegally are not nullities when 
Court has jurisdiction over suit 10936 
Jurisdiction—Madras Estates Land 
Act (1 of 1938). S. 77—Case under S. 77 
on plaint allegation— Revenue Courts 
have exclusive jurisdiction—Jurisdiction 
depends on plaint and not on defence 191c 


Practice 

-New plea—Defendant minor—Fresh 

pleas cannot be allowed to be raised on 
attainment of majority in second appeal 

5096 

-Parties— Civil P. C. (5 of 1908),. 

O. 30, R. 9—Same person can be plain¬ 
tiff and defendant in different capacities 
—Common law rule of procedure does 
not apply in India 2586 

■ Plea—Delay—Ejectment suit—Plea 
of want of notice cannot be raised for 
first time in appeal 980/ 

-Pleadings— See PLEADINGS 

-Precedents— See PRECEDENTS 

-Relief—Transfer of Property Act 

(1882), S. 60—Redemption of share— 
Rule that fractional co-owner cannot sue 
for redemption without prior suit for 
partition must be restricted to cases 
where share cannot without difficulty b& 
ascertained — Where such difficulty is 
not present or parties agree as to share- 
of plaintiff Court can pass decree both 
for partition and redemption of plain- 
tiff’s share 11426 

-Relief—Right enjoyed by individual 

in common infringed—He can seek pro¬ 
tection of Court 763c^' 

-Relief—Civil P.'C. (5 of 1908). 0. 7„ 

R. 7—Relief should not be refused if it 
can be properly granted SOQd 

-Relief— Subsequent events—Court 

can pass decree in some cases even- 
though cause of action arose subsequent 
to suit 143 (l) 

-Remand—High Court calling for 

finding on any issue may permit fresh 
evidence 1159e 

-Revision—Authority having general 

powers cannot direct to pass special 
orders 926 

-Subsequent events—Court can con¬ 
sider subsequent events while passing 
final decree—Mortgage 587 (2)6 

-Subsequent events — Civil P. C. 

(1908), O. 6, R. 17—Amendment of plead¬ 
ings—Fresh cause of action arising after 
institution of suit can be included in suit 
by amendment of pleadings 2726 

Precedent* 

-Value of, in matters of procedure 

and on question of substantive law—In 
former litigants should be enabled to 
rely on settled practice 1174e 

Presidency Small Cause Courts Act (15 of 
1882 ) 

- Ss. 13 and 35—Registrar cannot is¬ 
sue processes in execution of foreign 
decree 645 (2)6- 
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Presidency Small Cause Courts Act 

Ss. 41, 46 to 49—Order under Ch. 7 
—Exclusive remedy is by suit under 
Ss, 46 to 49 S. 49 refers to any title 
limited or full—Suit under S. 49 is ex¬ 
clusively triable by High Court—S. 12, 
Act 7 of 1892 does not apply 757A 

Presidency Towns Insolvency Act (3 of 
1909) 

-S. 7—Order under S. 7—Appeal lies 
—Suit is barred 489 

S5. 17 and 83—Position of Oflicial 
Assignee in Madras differs from that of 
Official Receiver in mofussil—Provincial 
Insolvency Act (1907), Ss. 61 .t 67 422a 

S. 4-3—Property acquired by insol¬ 
vent after bankruptcy is deemed to be 
acquired as agent for benefit of Official 
Assignee —Possession of undischarged 
bankrupt is not adverse to Official As¬ 
signee Bona fide discharge of debts by 
such assets will not avail as against 
Official Assignee when payment is made 

after notice of his claim 3o6 (2) 

Press Act (1 of 1910) 

Freedom of press is Common law 
right and is not affected by Press Act 

(SB) 1266);: 

Provisions of, apply to old presses 

also (SB) 12106 

■*"" *S. 3 (l)—Order under, by Magis- 

trate High Court cannot interfere— 
Criminal P. C. (1898), S. 435—Govern¬ 
ment of India Act (1915), Ss. 106 and 

o o ^ ^ 

3 (1)—i^iagistrate cannot de¬ 
mand security after he has once'dis 
pensed with it (SB) 1266c 

o. 3 (1)—Certiorari—^Yrit of—Or¬ 
ders under S. 3, Press Act. being ad¬ 
ministrative, High Court cannot issue 

_ . (SB) 1266rf 

o. 3 (1) Order of cancellation or 
variation Special reasons need not be 
recorded (SB) 12666 

S- 3 (1) Any order —Meaning of» 
stated—Proviso to section does not en- 
large its scope (SB) 1266i 

Ss* 3 (1), 17anf^ 22—Order imposing 

or cancelling order dispensing with se¬ 
curity High Court cannot interfere in 
revision—Criminal P. C., S. 425 

Q o f \ . 

S. 3 (1) Magistrate cannot, after 
dispensing with security, impose it, but 
High Court cannot revise such orders 
passed under S. 3 (1) (SB) 12106 

i . • established by 

law in British India ” explained 

(SB) 1210c 


Press Act 

'* S- 4 Attack on degraded section 
of public living on misery and shame of 
others is excluded (SB) 1210/ 

Onus that publications do not 
come under S. 4 is on him wbosesecurity 
is forfeited (SB) 1210f 

] “S- ^ Home Rule—Agitation for, 

is not per se unlawful—Limits within 
which it is permissible stated (SB) I2IO7 
5. 4—Duty to warn or ask for ex¬ 
planation is not imposed (SB) 1210^ 

'5. 4 Tendency,” meaning of, ex- 

P^ftined (SB) 1210n 

4 Hatred and contempt"' — 
Something more than disapproval or dis¬ 
like is necessary (SB) 121O0 

S. 4 — Disaffection — Meaning of, 

stated (SB) 1210g 

4 — Government—Criticizm of 
alien character of Government—When 
privileged stated (SB) 12l0r 

S. 4 (c) Applicability—Language 

must lead to breaking of peace 

(SB) 12l0i 

— S. 4 (1)—Language of S. 4 (l) is 
wider than provisions in Penal Code 
(1860), Ss. 124.A and 153 (SB) 12l0cZ 

S. 4, Kxpl. 2 Intention of writer 
when relevant, stated (SB) 1210;^ 

Ss. 18 and 19—Government of 
India Act (1915), S. 65 (2)—Press Act or 
any portion thereof, whether ultra vires 
cannot be considered by special tribunal 
sitting under Press Act, Ss. 18 and 19 

(SB) UlOg 

- S. 22—High Court can call in 

question orders of forfeiture—General 
jurisdiction to issue writs of certiorari is 
nob however taken away by S. 22 

(SB) 12666 

S, 22 Declaration under, is notice 
of declaration of forfeiture, not of its 
legality (SB) 1210s 

Principal and Agent 

“I Termination of agency depends on 
circumstances—(Qttaere) Whether agency 
continues till accounts are made 13256 

Power of attorney General power 

does not terminate with only collection 

, 1296a 

Termination of agency—Nattukottai 
Clietty Agent handing over items of 
credit and debit to his successor —Agency 
IS not necessarily terminated 1200(1)6 

—Power-of-attorney with reservations 
Acts of agent in excess of such power 
will nob bind principal 70Gc 
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Probste ftnd Adtninittr&lion Act (5 of 1881) 

-S. 4—Legatee is not entitled to 

suo debtor o£ estate —Executors alone 
can sue—Failure of executors to sue 
Legatee is entitled to sue executors for 
legacy and join debtor as party —Suit 
against stranger debtor to estate —Limi¬ 
tation is three years from date of debt 
becoming payable 5'2Ga 

-S. 4—Executor is not entitled to 

sue co-executor — Surviving executors 
entitled to sue legal representatives of 
deceased executor for recovery of assets 

- S. 4—Creditor or legatee can suo for 

debt or legacy and claim account —Suit 
is governed by fjimitation Act (9 of 1908), 
Art. 123 ' 

- ’S. 89—Words “ether personal in¬ 
juries” refer even to injuries such as 
defamation, malicious prosecution, etc. 

1100c 

Promissory note 

-Paper Currency Act (1910), S. 2G— 

Promissory note offending S. 2G —Suiton, 
does not lie—Note is admissible as ac¬ 
knowledgment and plaintiff' may amend 
plaint G34 

-Suit on—‘Court can pass conditional 

decree of indemnity and such decree is 
valid—Vendor and purchaser 41l(l) 

-Liability—Execution by trustee or 

manager—Intention must be clear to 
show that liability is limited dOOc 

Pro-note 

^-Note and loan contemporaneous— 

There cannot be claim only on loan— 
Contract Act, S. G2 300 /j 

Provident Fund 

-Contract - Construction—Provident 

fund rules—Bonus can be given only to 
nominee — Testamentary disposition of 
bonus is ineffective against nominee 

-IGla 

-Rules of—Nominee not party to con¬ 
tract— Legal personal representatives of 
deceased member only can enforce con¬ 
tract and must iiold money for benefit of 
nominee IGl/^ 

Provincial Insolvency Act (3 of 1907) 

- S. IG—On adjudication and vesting 

order insolvent has no i-igbt of suit or 
appeal 291 

- S. 29 —Rec 0 i\er — I’ower of — lie 

cannot deal witli instalments property 
as owner 1122(2)A 

- S. 20 — Receiver appointed under 

S. 3G) (ll of IHS2)'—Acknowledgment by 
receiver is valid imder limitation Act 
(9 of 190S), S. 19 1122(2)c 

1918 Indexes (Mad.)—9 (l pp.) 


Provincial Insolvency Act 

-S.s. 20 and 47—S. 47 does not apply 

to acts of District Judge done under S. 20 

702a 

-S. 22—“Aggrieved person”—Moan¬ 
ing of, stated 1297a 

-S. 22—Court on application made 

to it has no jurisdiction to order receiver 
to execute release deed on behalf of in¬ 
solvent 1297/) 

-S. 22—“Person aggrieved” is person 

who has sufficient legal grievance - Per¬ 
son's claim to property for sale as that 
of insolvent rejected—He is person ag- 

grieved ‘ 

-5. 22 —Sale by receiver can only 

be annulled under S. 22 and not under 

Civil P. C. (1908), O. 21, R. 90 l3G(l)a 

-S. 22 ■ District Court has revisional 

jurisdiction over acts of receiver and can 
order sale not to be completed 13()(1)/) 

-Ss. 24, 2G, 3GaKd52—Inquiry under 

S. 52 is not judicial inquiry — Lntering 
name of creditor in schedule does not bar 
application under Sp. 2G and 3b S. 2(j 
implies judicial inquiry 20G 

-Ss. 2G, 24, 3G n))f/ 52 — Inquiry 

under S. 52 is not judicial inquiry—Ln¬ 
tering name of creditor in schedule does 
not bar application under Ss. 2G and 3(> 
—S. 2G implies judicial inquiry 20G 

-S. 37—“Void” means voidable 

J2G2(l)a 

-S. 3T -Civil P. C. (1008), 0. 21. 

R. IG — Application for execution by 
transferee of decree—Objection by Offi¬ 
cial Receiver is not valid except on order 

under Provincial Insolvency Act, S. 37 

1262(1)5 

- S. 43—Permission can be granted to 

Official Receiver to prosecute insolvent on 
his report which is sufficient for prose¬ 
cution though not for conviction 4G0(2)a 

-.S. IG - Extension of period^ fixed 

l)y special Act by provisions of Limita¬ 
tion Act—It must be deemed to affect 
that peviotl within famitation Act, S. 29 

(FB) 213/. 

-,S. 4G (l)—Official Receiver is not 

Court subordinate to District Judge 96 0/ 
-.S. 4G (l)—Ap[)Ucation for adjudica¬ 
tion dismissed bv Official Receiver — 
District Judge confirming order—Appeal 
lies to High Court 9G4/> 

-.S’. 4G (3) — No appeal lies against 

order refusing leave to appeal 1070a 

-.S. 4G (l)—General provisions of 

l>imitabion Act do not applv to S. 4(>' 

{FB).2l3c 
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Provincial Insolvency Act 

17 and lO —S. 47 does not apply 
to acts of District Judge done under 

_ 702n 

5. 4/—(.^)ue3tions of title of third 
persons with respect to property cannot 
be decided in summary proceedings 

oS. jw, 24, 2») 07i(i 3l> — fnquirv 

under S. o2 is not judicial inQuirj—En- 
teiing name of creditor in schedule does 
not bar application under Ss. 20 and 30 
S. 20 implies judicial inquiry lUO 
Ss. Ill a?id f.7 Presidency Towns 

Insolvency Act {lOoiq. Ss. 17 and - 

Position of OUicial Assignee in Madias 

differs from that of OlUcial lieceiver in 
mohusil i.,.i 

nn' • ~ Pm^igua^ion by 

Uthcial Keceivei—Whether successor can 
continue proceedings wiiiiout name being 
brought on record 

—-Ss. ()1 and 07 —Kesignntion by Olli- 
cial iveceivei Ap|)ointment of .succe'isor 
--Uiange of personnel intimated toCourt 
tourt still pronouncin:' decision on 

merits Record must be deemed to liave 
been amended qy.,. 

5 73r.iuiitation Act flpo.ci) 
‘^3. 12 and 2:»- Provisions do m.t 

apply to applications and appeals hied 

beyond period fixed under Provincial 
insolvency Act (FR) 

Provincial Small Caure Court. Acl (9 of 

S 23-I.:vidence Act (1872), S, IIG 

“Kieement 

put m possession of cliaritv lands bv 

cause Court by executors of will of 
maDagerfor rent-Dofendants can plosd 

-L ai c ' r disposaion 

Plain i ‘■'■‘urn 

fuvll ' T question of title is 

— ol.-.rr . 1044(2) 

bp fin 11 ^ j tuestion of jurisdiction can 

itf.iri / • High Court but its 

letusal to interfere in case deciding point 

of junsdiction has no value-If question 

s decided m appeal then it would be 
binding - 


_, - _ 9886 

^ 7t. 7 Suit for rateable portion of 
stipulated rent by reason of fraction of 
uemised premises not having been de- 
ii\ered to lessee is not suit of small 
nature—Civil P. c., S. 102 0576 

ftp ^^77 J—Appartionment con¬ 

sequent to transfer of interest of lessor 
portion of demised premises — Suit 


1918 Madras 

Provincial Small Cause Courts Act 

foi arrears of rent after apportionment 
does not come under Art. 7 oolu 

2, Art. 7— Suit for recovery of 
dehnite sum cannot be called suit for 
apportionment of rent ool 6 

' 'S.7;. 2, Art. 7 —Nature of suit is to 

be determined from relief daimed-Suit 
for apportionment of rent oolc 

Sch. 2 , Art. 7 Small Cause Court 
cannot adjudicate upon question of fair 
and equitable rent to be paid by tenant 
“Question is within I'ros inceof Revenue 

— Q., o , 

oul. Art. i Lessor ceasing lo 
ba\e inteiest in portion of premises — 
Decision as to pvofiortion out of whoso 
lent to liactiou of demised promises is 
lut co'Dii^iildo Iiy (’(Milt III Small Cause 

_ ool/ 

Art. 13 Dues of oflico of .\ichaka 
fall under Ait. 13 

^ .4/C 13 Tliundu\uram claimed by 
rniiasidar is not rent hut dues uithiu 

piv^'i- e 'FBj 16 

Fubhc Rights 

^ indication Special damages must 
)e piored But ruit when pi ivato light 
IS infringed _pps 5 

K at If ication 

Bequest to heir of share allotted in 
partition--it amounts to ratification and 
legatees are barred from disputing parti¬ 
tion—Will 2SG 

Registration Act (16 of 1908) 

17 — Mortgage—Modifications of, 
by kaichit — Kaichit does not require 
regis-ration 1204(2)a 

- Ss. 17 and 49 —Receipt for advance 

of rent containing terms of lease and 
description capable of identification is 
agreement to lease and if unregistered is 
inadmissible in suit for specific perform¬ 
ance—I'vidence Act. S. 91 3 ij 3 ,i 

17 Presentation is not equiva¬ 
lent to registration 194 ., 

(W 7 Surrender by widow need 
nnt bo m writing but if in writing must 
be registered ,07 

— s 17 «-) — Receipt for satisfaction 

of mortgage debt requires registration 

Ss 17 ( 1 ) ( 6 ) and 17 ( 2 ) (9j_ Amee^ 
ment to relinquish portion of mortVge 

debt 19 registrable _ 

Lder Cl Ml if f deed falls 

4-1. - (11), and not Cl. ( 1 ) (c) 

iJ45(l)a 






























Subject Index. I9i8 Maduas 


67 


Registration Act 

-Ss, 17 (2) and 49—Petition of com¬ 
promise 13 not compulsorily registrable 
and though unregistered is admissible in 
evidence 3d6{2) 

-S. 17 (2) (vi) —Compromise—Kazi- 

nama relating to property not in dis¬ 
pute—Court taking into consideration 
whole razinama for determining whether 
it is beneficial to minor party and pas- 
sing decree—Razinama becomes part of 
decree and need not be registered 1331a 
-Ss. 17 (2) (9) and 17 (1) (h) —Agree¬ 
ment to relinquish portion of mortgage 
debt is registrable 33ia 

-S. 17, Exjep. CL C — Compromise 

decree—Kxcep. 6 applies ani is not re¬ 
gistrable 1307c 

-S. 28—Inclusion of property for re¬ 
gistration to facilitate registration with¬ 
in jurisdiction not intended to be con¬ 
veyed—Deed is void 360 (2) 

-S. 35 — Hindu lasv—Partition — 

Father and son — Partition deed regis- 
tered by father under S. 35, Registration 
Act—Sub-equent bequest by him of his 
share is binding on other sons — Pirti- 
tion is effective 323^ 

-S. 49—Unilateral declaration of di¬ 
vision in status embodied instrument in 
writing prior to division by motes and 
bounds—It is admissible in evidence 
without registration—Hindu law, parti¬ 
tion 7086 

- S$. 49 and 17 (2)— Petition of com¬ 
promise is not compulsorily registrable 
and though unregistered is admissible 
in evidence 336 (2) 

- S. 77 —“Refusal to register”—What 

gives right to enforce registration by 
suit illustrated (SB) 1032a 

- S. 77—Suit to enforce registration 

—Limitation commences from date of 
appellate order of Registrar refusing to 

register under S. 72 or S. 76 (S3) 10826 
S. 83—Piosecution by private per. 
son—Permission of oflicers is not preli¬ 
minary requisite for institution of pro¬ 
ceedings 439 

Religious Endowment 

-Oornpromiso or award out of Court 

—Court should scrutinize alienations by 
award or compromise 1204 (2)/ 

-Trustee — Duty of trustee is to 

manage estates and control ‘Devasbanim 
—Trustee can bo removed on sutficient 
cause 816a 

—"“Trustee entitled to possession of 
temple properties and to income—Ho is 


Religious Endowment 

liable for loss for neglect— Trustee is not 
bound to invest money at temple com¬ 
mittee’s direction 816c 

-Temple committee—Duty to inves- 

tigate charges against trustee—Grounds 
for dismissal should be explained to 
trustee and opportunity should be given 
to put himself right 816^^ 

-Temple committee — Dona fide in¬ 
stitution of proceedings — Committee 
should not be penalized in costs 816e 

—-Temple properties owned and man¬ 
aged by villagers is more in nature of cor¬ 
poration than a club 733a 

-Management of trust— Majority of 

members is competent to bind minority 
—Corporation 7336 

Religious Endowments Act (20 of 1863) 

- Ss. 3 and \ 1 — Temple committee 

has power to frame rules for guidance 
of trustee — Rules reducing trustee to 
servant’s position are ultra vires 8166 

-S. li—Civil P. G. (I'JJS), S. 3-2 (2) 

—Provisions are mandatory— No sanc¬ 
tion for suit to rotnove trustee is neces¬ 
sary 11796 

-Ss. 14 au(/ IS—Suit under S. 11— 

Leave granted under S. 18 to several 
persons—Death of one —Suit does not 
abate 560a 

-S. 14—Suit under S. 14 is represen¬ 
tative suit—Death of any party does not 
cause abatement of suit —Civil P. C. (5 
of 1908), S. 92 and O. 1. R. 8 560c 

- S. IS-Civil P. C. (5 of 1908), S. 92 

—Criminal P. C. (5 of 1893), S. 195 — 
Grant of sanction, under different sec¬ 
tions—Distinction explained 5606 

Riparian Owner 

^ —Channel irrigating mittas — Dach 
upper owner is entitled to sufficient 
storage anl subject to this must allow 
water to fiow freely on to lower tank— 
Government committing trespass on pri¬ 
vate properties can be restrained for con¬ 
trolling distribution of water — Specific 
Relief Act (1877), S 51 608 

Specific Relief Act (1 of 1877) 

- Ss. 12 and 17—Suit to recover un¬ 
paid consideration of mortgage does not 
lie 364 

- Ss. 17 and 12 —Sait to recover un¬ 
paid consideration of mortga.e does not 
lie 364 

^-8s. 19 and 27 — Suit for specific 

performance— Helief of partition and 
possession cannot be claimed in suit for 
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Specific Relief Act 

execution of sale deed against persons 
not parties to contract of sale (FB) 681a 
5. 21—Contract to refer dispute to 
arbitration — Suit is barred—Reference 
to arbitration pending —Suit is not main¬ 
tainable 

-S. 21—Civil P. C. (1903). S:li 2. 

Para. 22 Contract to refer to arbitra¬ 
tion Right acrued before enactment of 
Act of 1903 is not aflectetl bv repeal of 

S. 21 * .-)4S/> 


5. 21 Death of arbitrator restores 
riglit of parties to suit—Limitation com¬ 
mences from date of death o-lS' 

S. 21—Right created hy S. 21 
operates as bar to suit so long a 5 arl)itra- 
tion is operative—Reference to arbitra¬ 
tion ponding —Institution of suit would 
lie overt Act indicating intention not to 
perform contract AtSc 


os. 27 and 19—Suit for specilic 
l>erfornninoo Relief of partition and 
possession cannot ho claimed in suit for 
execution of sale deed agiinst persons 
not parties to contract of sale 


(FB) Cy^n 

27, Cl, (c) —S. 27 lias no l>earint 
on fiuostion whether strangers to con 
tract can lie properly joined as defen¬ 
dants and partition ciaim 3 d against them 
as coparceners of vendor (F3) (iSW 

‘S. 12—Declaratory decree is mattei 
of discretion 1299 - 

S. 42—Reversionei—No suit lies 
merely for declaration of status of re 


versioner ^ 

Ss. 12, 52 and 51—Obstruction to 
marriage procession-Suit for injunction 
and declaration of right lies on proof of 
special damage Actual obstruction or 
use of violence need not bo proved— 
Special damage does not necessarily 
imply pecuniary damage—It may bo 
more inconvenience caused—Highway— 
Tort o 7 (; 

■ S. 45 — XJniversibies Act (190l), 
S. 25 Syndicate isamenable to jurisdic. 
tion'of S. 45 783 ^. 

" l''^~Public body having discre¬ 
tion Application for mandamus—Court 
will not go into nice questions whether 
discretion is-exercised rightly 763e 
-S. 45 Determination left .to body 
corporate Delegation is not permitted 

763/ 

Public duties to be performed 
by persons liolding public othce—Refusal 
to perform duties—Writ of mandamus 


Specific Relief Act 

will bind and can be served on successors 
in office 763{7 

-S. 45—Functions allotted to smaller 

body—Party aggrieved by act of smaller 
body cannot proceed against larger body 

763/; 

-S. 4-7—Public bodies —Rules framed 

by these bodies are to ho liberally con¬ 
strued — Interpretation of Statutes— 
15y-law 763i 

-S. 45—Public body having statu¬ 
tory duty—Suit by person aggrieved to 
compel performance —Writ of mandamus 
will lie in absence of another remedv 

763/.- 

- S. 45—Discretion in granting of 

writ of mandamus has to ha exercised 
hy fixed legal principles 763/ 

-.S. 53 “Temporary injunction may 

he of mandatory form 533/) 

-S. 54—Riparian owner—Channel 

irrigating mittas—Each upper owner is 
entitled to sufficient storage and subject 
to tins must allow water to flow freely 
on to lower tank —(loveimmont commit¬ 
ting trespass on private properties can 
be restrained for controlling distribution 

of water 60s 

Stamp Act (2 of 1899) 

- .S. 2 (15)—Instrument of partition 

—Award or decree directing partition is 
instrument of partition and pirty execu¬ 
ting decree must pay court-fee for his 
share—Defendants getting share under 
decree for partition must pay court-fee 
for his share for executing decree 413 


-S. 23—Applicability—Lease for ten 

years—Lessee agreeing to plant 50,000 
casuatina trees worth Rs. 1,099 and cub 
them at end of term—Parties to hear 
costs and share sale proceeds equalK— 
S. 26 does not apply value being nob 
unascerbainable— Document is assign- 
monb for a term in consideration of half 
produce 1066a 

o. 26 Money value as well as 
quantity must he uncertain 10665 

S. 61 Document not duly stamped 
admitted in o\ idence—It cannot be ques¬ 
tioned in appeal except under 3. 61 


_ _ I06(5a 

Soil. 1, Art. 2 ) Marupat must he 
stamped both as counterpart and as 

mortgage—Malabar Law (FBI 504 f2/ 

Succession Act (10 of 1865) 

5. 296—Mesne profits— Legatee — 
Legatee is entitled to, from death of 
testator 
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Suits Valuation Act (7 of 1887) 

^-S.8-Civil P. C. (1908), Ss. 96, 6 

and 0. 7, Rr. 1 and 2 —Appeal—Value of 
subject-matter must be valuation at in¬ 
stitution—Court to ■which appeal lies 
should be determined by value given in 
plaint (FB) 998 {2)d 

Tort 

-Act of State—"Whether making of 

roads by Government is act of sovereign 
power 26 i (2)7; 

-Damage—Doctrine of penal and ex¬ 
emplary damages should not be intro¬ 
duced in British India TOOl’ 

-Damages—Public rights—Vindica¬ 
tion— Special damages must be proved— 
But not when private right is infringed 

UQb 

-Damages—Specific Relief Act (1 of 

1877), Ss. 42, 52 and 54—Obstruction to 
marriage procession—Suit for injunction 
and declaration of right lies on proof of 
special damage—Actual obtruction or 
use of violence need not be proved— 
Special damage does not necessarily im¬ 
ply pecuniary damage—It may be mere 
inconvenience caused 276 

-Defamation — Question whether 

whole or part of alleged defamatory 
writing would be construed by ordinary 
reader to refer to particular person, is 
one of fact—Civil P. C., S. 100 700a 

-Defamation—Fair comment—It is 

question for jury to say whether article 
complained of is fair comment or matter 
of public interest 7n0c 

-Liability—Municipalities in India 

are liable for torts 264 (2)a 

-Liability—Whether public body can 

be liable for mere non-feasance— Quaf>7-e 

264 (2)i 

-Malicious proceeding—Search—Suit 

for damages—Burden of proof is on 
plaintiff 1100a 

-Misfeasance—Obstruction to use of 

full breadth of road amounts to misfea¬ 
sance 264 (2)/t 

^ Negligence — Municipalities are 
bound to maintain roads—Negligence in 
such duty causing injury renders it lia¬ 
ble 264 (2)b 

-Negligence — Plaintiff injured by 

gravel deposited on road—Municipality 
held liable 264 (2)/ 

^-Statutory bodies — Liability of 

Municipality for negligence in duty does 
not depend upon whether it derives some 
■jjain 264 (2)c 

—^Vicarious liability — Madras Dis- 

1918 Indexes (Mad)—10 & 11 


Tort 

trict Municipalities Act (4 of 1884)— 
Municipalities do not act as agent of 
state in laying or maintaining roads 

264 (2)d 

-Vicarious liability — Madras Dis¬ 
trict Municipalities Act (4 of 1884), 
Ss. 172 and 173— Municipality cannot 
shift its liability for non-performance of 
duty to contractor—They can indemnify 
themselves from him 264 {2)e 

Transfer of Property Act{4 of 1882) 

-S. 6—Mahomedan law—Succession 

—Chance of succession is not right of 
property—Rule is not affected by S. (J 

743/> 

- S. 36—Rule in S. 36 should be ap¬ 
plied to execution sales bbla 

- SsA'Sand 101—Principle of priority 

and absence of merger applies to inter¬ 
vening decrees also 1033c 

-S. 43—Land belonging to Govern¬ 
ment— No question of estoppel or ques¬ 
tion under S. 43 arises as to interfere 
with rights of subsequent grantee 383c 
-S. 51—S. 51 docs not apply to ten¬ 
ant 932/t 

-S. 51—Mortgagee effecting impro¬ 
vements under bona fide belief that he is 
owner is entitled to value of improve¬ 
ments 572c 

-Ss.5l, 68 and 74—Puisne mortgagee 

selling property in his mortgage and 
purchasing same and then reiiceming 
prior mortgage—In suit l)y subsequent 
mortgagee he is entitled to interest up 
to date of redemption, hut he is liable 
to account for profits from date of pos¬ 
session to date of redemption—Assignee 
from such mortgagee purchaser is not 
entitled to costs of improvement—Such 
mortgagee’s position explained — Doc¬ 
trine of subrogation discussed—Civil 
P. G. (1908). O. 34. Rr. 1 and 5 103 

- S. 52—Applicability—Doctrine ap¬ 
plies to alienations inconsistent ■^vitli 
right established by decree 1095c 

- S. 52—Civil P. C. (1908), 0. 21, 

Rr. 58 and 63—Decree.liolder attaching 
property—Suit by him to establish right 
against successful claimant pending — 
Another decree-holder attaching same 
property and bringing to sale —Auction 
purchaser is not affected by doctrine of 
lis pendens 109o^f 

- S. 52—Scope—Involuntary sales by 

decrees do not come within S. 52 1095e 

55 —Doctrine applies only bet¬ 
ween parties ranged on opposite side 
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Transfer of Property Act 
c.nd between whom issue is to be deci¬ 
ded—' Any other party” means not 
parties ranj^ed on same side but on 

opposite sides o78a 

^-S. o2—Doctrine is e:?tcn5ion of 

res judicata and makes decisions bind¬ 
ing on transferees from parties 

-S. ')2 —3. ~y2 applies to auction 

sales as well o7Sc 


-S. ‘r2-Civiir. C. -(d of 1008), S. 11 

—Co-defendants—Findings on issue not 
inactive controversy between defendants 
inter se does not operate as res judicata 
—Transfer pending suit docs not alfect 
validly acquired rights '>04 (2)a 

-S. '>2 —S. 52 is not restricted in 

application to protection of parties in 
active controversy with transferor onlv 

5G4 (2)5 

- S. 52—Doctrine of lis pendens ope¬ 
rates only in favour of plaintiff 5G1 (2)c 

-S. 52—Doctrine of lis pendens is nob 

limited to transferors only 5G4 (2)d 

- S. 53—Transfer by judgment-debtor 

before attachment cannot be avoided 
unless shown to defeat or delay creditors 

5875 

— S, 53—Suit under 0. 21, R. 63, 
Civil P. C.—Plea of fraudulent aliena¬ 
tion is not available to attaching credi- 
toi—Civil P. C., 0. 21. R. G3 (FB) 421a 

-S. 53—Suit whether must be re¬ 
presentative one— Quaere (FB) 4215 

' S, 53—Transfer, not bona fide and 
effected to defraud creditors—Transferor 
not benefited—Transfer is still void 

377a 




~ S. 53—Part payment of considera¬ 
tion does not validate fraudulent and 
mala fide transfer 3775 

S. 53—S. 53 makes transfer voida¬ 
ble and not void 225a 

-S. 53—Mere obtaining of decree is 

not sufficient—It must be followed by 
attachment to enable creditor to impeach 
transfer as fraudulent 2255 

’ S. 53—Suit should 'be representa¬ 
tive for all creditors 225c 

-S. 53—S. 53 does not contradict 

principles of Hindu law 225cZ 

-S. 53—Plaint must allege transfer 

as fraudulent 225c 

-S. 53—S. 53 gives an option to 

avoid transfer—Suit can be brought 
after exercise of that option IQd 

S, 54-CiviL P. C. (1908), 0. 1, R. 3 


Transfer of Property Act 

arises out of contract so as to be covered 

by 0. 1, R. 3 (FB) 6Slg 

-S. 51—Vendee will be entitled to 

recover mesne profits accrued due to 
vendor^ 337e 

- S. 55—Three classes of charges in 

English law—J.aw in India recognizes 
only one mentioned in S, 55—English 
decisions cannot bo applied to it 1045c 

- S. 55—Promissory note for unpaid 

consideration—Question in oach case is 
whether it is security so as to abandon 
lien for unpaid puvehase-money 82a 

S. 55 (2)— Contract to contrary 
cannot he deduced from mere fact of 
Icnowledge that property was joint and 
vendor was manager (FB) 1315c 

S. 55 (4)-Charge for unpaid 
purchase money—Money payable to 
third person—It is not a contract to 
contrary under Cl. 4 1045a 

S. 55 (4)—Charge for unpaid money 
ceases when third party knows and 
agrees to accept money from vendee 

10455 

-S. 55 (4)—Lien under Cl. (4) com¬ 
pared with equitable lien in English law 
—Lien 825 

-S. 55 (4)—Cosharer transferor can¬ 
not enforce his lion without joining 
others unless his share was divided 82c 
-S. 55 (4)—One of two vendees exe¬ 
cuted promissory note in favour of one 
of the two vendors—In suit on it im¬ 
pleading co-vendor held circumstances 
implied abandonment of lien under 

Cl. (4) 82e 

- S. 55 (4) (5)—Lien—Mortgagor sell¬ 
ing property piecemeal directing ven¬ 
dees to pay specific sums towards incum¬ 
brance—Vendor's lien resides in him 
alone and does not pass to purchaser of 
mortgaged property 1012a 

S. 55 (4) (5) Vendor cannot claim 
interest for delay in payment of pur¬ 
chase money due to his fault — Con¬ 
tract Act (1872), Ss. 52 and 54 716 

* S. 57—Privity of estate, what is 
and where arises stated—Mortgagee of 
lease-hold has no privity of estate with 
lessor 425c 

Ss. 58 and 101—Possession is es¬ 
sence of usufructuary mortgage—On re¬ 
newal without extinction of earlier deed 
right to possession must be deemed to 
bo kept alive I033<i 


- li), 04— L;iviI r. U. tiyotth O. 1,R. 3 -5 58— 

contract of sale-Right to possession perty situat'ed in the mofussll-Hindu 
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Transfer of Property Act 

executing English mortgage—Absolute 
interest is not transferred ‘6lSb 

-S. 59—Malabar law—Attestation— 

Melkanom deed is mortgage deed and 
requires attestation 10o9 

-S. 59 — Mortgage — Admission by 

mortgagor—Proof of attestation is ne¬ 
cessary if attestation denied^Evidence 
Act, S. 68 564(l) 

^- S. 59—Mortgage deed—Scribe can 

be attesting witness—Attestation, ex¬ 
plained 491 

-S. 60—Mortgage before Transfer of 

Property Act — Clause restraining re¬ 
demption—Character of mortgagee’s pos¬ 
session is not afi'ected 1332a. 

-S. 60—Effect of S. 60 is to preserve 

equity of redemption unfettered 13326 

-S. 60—Redemption of share—Rule 

that fractional co-owner cannot sue for 
redemption without prior suit for parti¬ 
tion must be restricted to cases where 
share cannot without ditticulty be as¬ 
certained—Where such difficulty is not 
present or parties agree as to share of 
plaintiff, Court can pass a decree both 
for partition and redemption of plain¬ 
tiff’s share—Practice, Relief 11426 

- Ss. 60 and 82—Part of mortgaged 

property released—Right of part owners 
of equity of redemption for contribution 
is not affected (FB) 1030 

- S. 60—Provision in mortgage that 

in case principal is not paid within cer¬ 
tain time property be sold and mort¬ 
gagee to become absolute owner is clog 
on equity of redemption and must be re¬ 
lieved against 572a 

- S. 60 — Malabar law — Kanom— 

Construction — Perpetual demise with 
covenant for renewal every 12 years— 
Redemption held not barred " Conditions 
did not amount to clog 509a 

S. 60—Redemption suit—Primary 
burden of existence of mortgage is on 
plaintiff —On admission by defendant he 
is to prove that it is irredeemable 121a 

- Ss. 60 and 83—Civil P. C. (1908), 

0. 24, R. 3 Mortgagee wronglyrefusing 
to withdraw deposit — Redemption suit 
Mortgagor is entitled to interest from 
service of summons 886 

“I S. 65 (r/)— S. 65 (d) deals with rela¬ 
tions between mortgagor and mortgagee 
and not lessor and lessee—S. 108 (j) ap¬ 
plies to it Privity of estate is personal 
and does not apply to assignee 425e 
Ss, 68,51 and 74—Puisne mortgagee 


Transfer of Property Act 

selling property in his mortgage and 
purchasing same and then redeeming 
prior mortgage—In suit by subsequent 
mortgagee he is entitled to interest up 
to date of redemption, but he is liable to 
account for protits from date of posses¬ 
sion to dite of redemption—Assignee 
from such mortgagee purchaser is not 
entitled to costs of improvement—Such 
mortgagee’s position explained—Eoctrino 


of subrogation discussed 103 

- Ss. 69, 70 and 82—Applicability— 

Ss. 69, 70 and 92 do not apply to claims 
under S. 82 10l2(j 

--S. 69—“bound by law to pay” 

means legal and not contractual liabi¬ 
lity 1012/ 


-S. 69 (4)—Criminal P. C. (1898), 

S. 386—Surplus payable to mortgager 
after payments specified in S. 69 (4), 

T. P. Act, is “moveable property”—Such 

money is attachable llila 

- Ss. 74, 51 and 68 — Puisne mort¬ 
gagee selling property in his mortgage 
and purchase same and then redeeming 
prior mortgage—In suit by subsequent 
mortgagee he is entitled to interest up 
to date of redemption, but he is liable to 
account for profits from date of posses¬ 
sion to date of redemption — Assignee 
from such mortgagee purchaser is not 
entitled to costs of improvement—Such 
mortgagee's position explained—Doctrine 
of subrogation discussed 103 

- S. 76—W’holo property impossible 

to be returned—Mortgagee is entitled to 
recover debt—Only amount obtained in 
lieu of property under land acquisition 
is to be credited towards debt 888 

Ss. 82 and 60—Part of mortgaged 
property released—Right of part owners 
of equity of redemption for contribution 
is not affected (FB) 1030 

S. 82—Liability of property mort¬ 
gaged and subsequently sold in lots for 
rateable distribution is imposed by Act 

10126 

- S. 82 — Subsequent purchaser — 

Undertaking by first ^purchaser is not 
transferred 1012fZ 

- Ss. 82, 69 and 70—Applicability — 

Ss. 69, 70 and 82 do not apply to claims 
under S. 82 1012c 

-S. 82 (2) — “Contract to contrary” 

must be between parties liable to con¬ 
tribute 1012c 

- S. 83—Deposit — Effect—If with¬ 
drawn before heirs of mortgagee are 



Transfer of Property Act 
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Transfer of Properly Act 


cldterniinsd interest does not cease 

1300(1 

-S. S3—Deposit after suit by naort- 

fiagee is taken towards principal and in¬ 
terest would be payable on balance 13006 

- S S3-No analogy between tender 

and deposit— Deposit is payable only to 
rightful person—To be effective it must 
remain till be is found out 1300c 

- S. 83 — Refusal to accept notice 

under S. S3 operates cessation of inter, 
est 1300(Z 

-S. S3—Deposit withdrawn after re- 

fusal — Cessation of interest is penalty— 
It cannot begin to run afreali UlOOe 

-S'?. S3 a)i(l 81—Contract Act (1S72J, 

Ss. 37 and 38—Tender to party direct is 
valid—Payment into Court is not neces¬ 
sary 1311u 

•- Sa. 83 and 84—Deposit and notice 

togetlier constitute valid tender—Depo¬ 
sit of mortgage money by melcbarth 
holder — He is entitled to benefit of 
Ss. S3 and S4 490 

-S. S3 — Deposit more than due is 

valid under S. S3 SSa 

--Ss. 83 and GO—Civil V. C. (190S). 

O. 24, R. 3—Mortgagee wrongly refusing 
to withdraw deposit—Redemption suit— 
Mortgagor is entitled to interest from 
service of summons 8S6 

-S. B3 — Contract Act (9 of 1872), 

S, 38—Rules as to tender is part of law 
of contract—Validity is not affected by- 
offer of larger amount than due B8c 

-S. 83—S. 83 gives no scope for dis¬ 
cretion to award costs — Tender with 
prayer for costs or with prayer to ascer¬ 
tain actual amount due is bad 88(i 

-S. SI—Expression of readiness to 

pay is no tender 2l9(i 

-S. 84—Assertion of title and state¬ 
ment of amount due on requisition by 
mortgagor will not dispense with tender 
to stop interest 2196 

-S. 84—Setting up title in himself 

by mortgagee will not stop interest if no 
deposit is made 2l9f? 

-S. 84—There^s distinction between 

tender-and proposal to make it—Latter 
will not stop interest 219(’ 

-S. 90 — Mortgage decree directing 

payment in case of deficiency—Separate 
hrder under S. 90 is not necessary G076 

-S. 99—Compromise decree — S. 99 

does not apply 13076 

--S. 100—Charge to secure future or 

contingent liability is valid 674a 


- 'S. 100—Deed of partition providing 

that on default in payment of debt al¬ 
located to him by coparcener, member 
j)aying same could recoup it out of de¬ 
faulter’s property—Charge is created 

G746 

- S. 100 — Civil P. C. (1908), 0. 34, 

R. 14 — Hindu widow obtaining decree 
charged on husband's property — Pro¬ 
perty can be sold in execution — 0. 34, 
R. 14 does not apply GGSa 

-S. 101—Scope— To absence of con¬ 
trary evidence prior encumbrance must 
be deemed to be intended to be kept 
alive 10336 

-S.s. 101 and 43 — Principle of pri¬ 
ority and absence of merger applies to 
intervening decrees also i033c 

- Ss. 101 and 58 — Possession ia 

essence of usufructuary mortgage — On 
renewal without extinction of earlier 
deed right to possession must be deemed 
to be kept alive I033(i 

- S. 101 —Sale of mortgaged property 

to mortgagee— Mortgage whether extin¬ 
guished or alive — Intention of parties 
determines 460(1/ 

-S. 101—Hindu reversioner suing for 

possession — Prior mortgage discharged 
by defendant—Presumption is that ori. 
ginal mortgage is kept alive 883 

—S. 108 — Mortgagee with posses¬ 
sion is not liable to pay rent to landlord 

4256 

^ -S. 108—Lessee does not cease to be 

liable for rent merely on account of as¬ 
signment — But if rent is once accepted 
from assignee lessee ceases to be liable — 
Privity of contract to transfer and not 
possession is material 425(i 

-S. 108 (;■) — Principle of S. 108 ap¬ 
plies to agricultural leases 92Sa 

-- Ss. 108 ij) and 65 (d) — S. 65 (d) 

deals with relations between mortgagor 
and mortgagee and not lessor and lessee 
— S. 108 (i) applies to it — Privity of 
estate is personal and does not apply to 
assignee 425c 

-S. 123—Gift repudiated before regis¬ 
tration though presented by him for 
registration conveys no right 194a. 

■ S. 123 Non-delivery of deed t° 
donee—Gift is inoperative 194^ 

S. 130 — Judicature Act (1873) — 
Chose in action Part assignment of 

chose in action whether valid in India 
[Quaere) 1337 ^ 










































73 


Subject Index, 1918 Madras 

Trusts Act 


Trustee 

-Owner of fund becomes trustee 

■when his actions show that he divested 
himself of beneficial interest and con¬ 
trols fund as trustee 13376 

-Secretary of fund is not trustee but 

is agent only 60Gc 

Trusts 

-Trustee and mortgagee in posses¬ 
sion — Difference between, explained 

8076 

•-Negligence in trustee—Contributory 

negligence in debtor—Trustee should not 
be charged with interest 807c 

-Income more than sufficient to meet 

current expenses —Trustee is personally 
liable for debts incurred by him ollc 

-Loan to trustee on personal security 

—Creditor is not entitled to recoverdebt 
out of trust property — Money utilized 
for benefit of trust — Decree cannot be 
made charge on trust property o33a 
-Pro-note by trustee signed in in¬ 
dividual capacity — Liability of trust 
property is not affected by that fact 

0336 

-Beneficiary, rights of. mentioned — 

Trustee if estopped from suing for pos¬ 
session, beneficiary can move Court to 
deprive wrongdoer of possession and 
deliver it to trustee 4646 

-Intention of founder—Credit for ex¬ 
penditure of income in excess of income 
cannot be allowed 66(2)6 

-Removal of trustee—Continuance of 

hereditary trustee likely to endanger in¬ 
terests of institution—He is liable to be 
removed 66(2)c 

-Removal of trustee — Omission to 

keep separate and distinct accounts will 
entail removal 56(2)fZ 

-Removal of trustee—Trustee found 

guilty of misappropriation — Proper 

course is to dismiss him 6G(2)e 

Trusts Act (2 of 1882) 

-S. 23—Trustee for payment to cre¬ 
ditors—Transfer of bonds and book debts 
to trustee—Negligence in collection— 
Liability of trustee for damages or loss 
enunciated 807a- 

S. 23 (c)—Applicability to public 
trusts Rule in S. 23 (c) may be adapted 
in case of public trusts with such modi¬ 
fications as circumstances of each case 
require 5G(2)a 

Ss. 42 and 43 — S. 43 applies to 
trustee acting on behalf of private reli¬ 
gious trust 1204(2)<Z 

S. 63—Limitation Act (1908), S. 10 


—Beneficiary can take necessary steps 
to place trust property in hands of 
trustee 404c 

-S. 63—Trustee acting in violation 

of trust Beneficiaries can sue for pos¬ 
session 4006 

-Ss. 82 a^K? 85—Civil P. C. (1908), 

0. 21, R. 16—Assignment of decree 
benami — Execution by henamidar is 
valid—Case is governed by Trusts Act 

74a 

-S. 87—Debtor becoming executor— 

Debt payable becomes part of assets of 
deceased testator in his hands 5266 

-$. 87—Executor indebted to estate, 

renouncing office or dying without hav¬ 
ing acted or obtaining probate—Executor 
is stranger debtor—Limitation to recover 
debt is three years 52Gc 

-S. 87—Executor indebted to estate 

is liable to pay interest 526/i. 

-S. 88—Contract Act (1872), Ss. 212 

and 215—Inchoate contract which, if 
completed, would bar execution of decree, 
does not operate as bar to execution 

3966 

-5. 90—Landlord and tenant—Lease 

by Government—Covenant by lessee not 
to do any act which may grow to detri¬ 
ment or annoyance of Government or 

% 

their tenants—Grantee describing him¬ 
self as mirasidar and 11 years before 
lease, one lessee recognizing right of per¬ 
manent occupancy in tenant—Covenant 
could not be construed as giving rights 
of permanent occupancy—fjessees could 
not be presumed to have secured advan¬ 
tage which they had to hold for benefit 
of tenants as their trustees under S. 90 

3836 

Universities Act (7 of 1904) 

- S. 25—Regulation framed under Act 

— Regulations of Madras University 
Nos. 64 and 96 (3) and (8) — Senate is 
Legislative and Syndicate is executive 
body—Syndicate must exercise its func¬ 
tion in conformity with regulations — 
Right of Government to veto and of 
Fellows to protest under Regn. 64 is not 
taken away if proposals are Regulations 

7G3a 

- S. 25—Regulations framed under 

Act — Madras University, Regn. 64 — 
Regn. 64, so far as it purports to extend 
right of protest to resolution other than 
resolution under S. 25, is ultra vires of 
Senate 7636 
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Universities Act 

-5'. ‘20—Syndicate is amenable to 

jurisdiction of Specific Eelief Act (1877), 
S. 40 763c 

-5. 20—Regulations framed under 

Act are to be read as supplementing Act 

763; 

Vendor and Purchaser 

-Contract of sale—Stipulation to dis¬ 
charge existing encumbrance is in nature 
of indemnity 1130a 

-Promissory note — Suit on— Court 

can pass conditional decree of indemnity 

% 

and such decree is valid 411(1) 

Waiver 


-Evidence Act (l of 1872), S. 110 — 

llecognition of rights by Court—Sub¬ 
sequent non-enfoi*cement does not lead 
to inference of abandonment of rights 


Will 


'Z i 


'* Construction—Execution of wills 

on different dates—Subsequent instru¬ 
ment being adequate to disposition of 


Will 

entire property can be held to supplant 
prior instrument (FB) 759a 

-Legacy — Legatee not entitled to 

payment of legacy at date of decree— 
Amount should he paid into Court and 
invested 526gr 

-Ratification — Bequest to heir of 

share allotted in partition—It amounts 
to ratification and legatees are barred ^ 
from disputing partition 286 

-Executor—Duty—Executor is not 

to be held liable for interest on sums 
not paid without delay—Probate and 
Administration Act (5 of 1881), S. 120 

2565 

-Pardanashin lady — If genuine — 

Onus is on party propounding 32a 

Workmen's Breach of Contract Act (13 of 
1859) 

- S. 1—“Workman”—Supervisor of 

coolies is not workman 281a 

- Ss. 1 and 2—Status of accused as 

workman must be established 2815 
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M 

31 
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M 
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3f 
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620 

1918 

M 

60 
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M 

2G 
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It 
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II 

If 

C5G 
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19 
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II 

19 
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PC 

74 
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If 
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It 
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37 
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29 
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It 

578 
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If 

II 
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II 
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1919 

If 
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40 
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661 

259 

1010 

»’ 1164 

467 
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II 
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It 
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It 
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II 
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tl 
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M 
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It 
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11 

755 

O a fT 

118 

14 

II 

64 

319 

If 

If 

624 

610 

1919 

II 

755 

721 

II 

tl 
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If 
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If 
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II 
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727 

1918 

If 

371 
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91 
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tl 
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91 
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II 
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ft 
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81 
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tl 

II 

59 
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II 
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If 

tf 
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If 
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787 
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1053 

19 

If 

607 
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H 

If 
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874 

II 

91 

1 

682 

II 

91 

1173 
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II 

62 

1060 

II 

II 
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11 

II 

274 

403 

1917 

PC 
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589 

1918 

H 

150 

813 

1919 

It 

1144 

1063 

If 

II 

769 

208 

M 

II 

588 

412 

If 

II 

170 

604 

1919 

II 

1077 

815 

II 

II 

GIG 

1071 

«t 

H 
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211 

M 

11 

722 

418 

1918 

3/ 

123 

612 

1918 

M 

421 

824 

n 

II 
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If 
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213 

ft 

11 

711 
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91 
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616 

1919 

If 
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If 

II 
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9t 
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ML.J 
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MLJ 
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1 

1917 

PC 

146 

145 

1919 

M 

931 

270 

1913 

.U 

368 

396 

1918 

M 

120 

473 

1919 

.If 

682 

12 

fl 


201 

156 


II 

lUU 

282 

tl 

tl 

444 

397 

1919 

11 

1002 

•179 

IS 

M 

023 

17 

1918 

Af 

123 

167 

1913 

tl 

370 

291 

1917 

PC 

ISS 

399 

1918 

It 

00 

483 

1018 

11 

219 

24 



143 

170 

1919 

tl 

1106 

295 

1018 

M 

274 

400 

1919 

II 

1159 

494 

11 

11 

G2 

82 



253 

177 

If 

II 

1102 

298 

1917 

PC 

95 

404 

tl 

11 

1132 

515 

11 

11 

126 

41 



233 

184 

t) 

If 

1113 

805 

II 

tl 

101 

408 

1918 

M 

107 

517 

1010 

It 

1039 

48 

1917 

PC 

181 

193 

1918 

tl 

283 

309 

1918 

il/ 

191 

412 

1919 

M 

1173 

524 

1918 

11 

551 

63 

ff 

M 

179 

206 

M 

II 

72 

315 

M 

It 

29 

419 

II 

II 

ICOG 

520 

1919 

M 

848 

67 

»» 

99 

196 

210 

1919 

II 

868 

319 

M 

M 

659 

421 

1918 

II 

£62 

528 

1918 

11 

19 

71 

1919 

M1C29 

213 

191S 

II 

379 

323 

II 

11 

296 

425 

1919 

II 

1064 

586 

1919 

It 

1050 

79 

1918 

If 

331 

217 

1919 

II 

879 

327 

1917 

PC 

105 

431 

II 

II 

1097 

515 

1918 

PC 

3 

84 

ft 

tl 

442 

223 


II 

1152 

342 

1913 

M 

364 
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1919 

M 
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87 
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1077 

229 

1913 

11 

487 

34 4 

II 

II 
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11 

83 

553 
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tl 

311 

97 

1917 

PC 

197 

234 

•« 

II 

44 

353 

n 

*1 

160 

44o 

1919 

11 

590 

558 

11 

11 

25 

104 

1918 

M 

1 

253 

1919 

II 

889 

351 

1917 

PC 

111 

454 

1918 

11 

348 

531 

11 

It 

103 

123 



84 

253 

1918 

II 

272 

369 

1918 

M 

371 

460 

11 

tl 

119 

533 

1019 

11 

798 

130 

1917 

PC 

190 

263 

fi 

II 

678 

373 

1919 

II 

lUO 

463 

1917 

PC 

121 

590 

M 

II 

1014 

139 

1919 

M 990 

271 

n 

M 

37 

381 

II 

II 

1046 

470 

1919 

iVllll 

607 

1918 

It 

236 
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MLJ 

A 

1 

1918 PC 

34 

180 

1919 

5 

tt 

It 

87 

184 

It 

11 

1919 

M 

758 

189 

II 

23 

tl 

tl 

715 

194 

n 

27 

tl 

» 1071 

196 

II 

85 

II 

11 

140 

214 

1918 

46 

1918 

PC 

35 

219 

1919 

61 

1919 

AflllO 

229 

II 

67 

It 

II 

911 

231 

1918 

83 

tl 

II 

827 

2?6 

1919 

87 

It 

tl 

950 

251 

II 

90 

11 

It 

616 

253 

II 

96 

tl 

tl 

772 

256 

II 

99 

1917 

PC 

128 

253 

1918 

110 

1919 

M G2G 

259 

1919 

120 

11 

II 

121 

262 

1917 

124 

tl 

tl 

849 

272 

1919 

127 

II 

11 

751 

281 

1918 

129 

11 

M 

897 

284 

1919 

138 

1918 PC 

74 

287 

tl 

144 

1919 

M 

793 

294 

1919 

150 

II 

II 

647 

296 

1919 

153 

II 

tl 

736 

304 

1918 

157 

11 

fl 

892 

809 

1919 

159 

It 

tl 

965 

312 

It 

169 

1913 

PC 

53 

313 

1918 
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II 

M 

92 

815 

1919 
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MLJ 

M 

723 

317 
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M 

854 
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11 

4S3 

335 

11 

tl 

733 

459 

tl 
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347 
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PC 

41 

467 

tl 

969 

355 
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M 

607 

468 

II 

593 

361 

It 

II 

670 

473 

PC 

8 

364 

tl 

II 

706 

489 

M 

902 

368 

11 

tl 

655 

507 

II 
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372 

tl 

II 

698 

509 

It 

26 

375 

II 

II 

964 

512 

II 

784 

377 
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II 
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518 

II 

796 

380 

tt 

fl 

61 

525 

II 

198 

382 
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tl 

747 

531 

tl 

646 

387 

II 

tl 

752 

533 

II 

18 

392 

1918 

PC 

81 

541 
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190 

401 

1919 


839 

547 

PC 
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402 

II 

tt 

769 

552 

J/1034 

405 

II 

fl 

614 

555 

tt 

419 

407 

II 

II 

823 

559 

11 

1033 

410 

tl 

M 

47 

565 

II 

619 

414 

II 

tt 

59 

571 

11 

fl 

279 

47^ 

422 

1918 

PC 

11 

575 

If 

82 

441 

1919 

M 

798 

579 

II 

1082 

442 

11 

11 

848 

581 

tt 

888 

443 

II 

11 

783 

595 

It 

490 

450 

II 

II 

779 

604 

II 

875 

451 

It 

tl 

776 

605 
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1919 

M 

GIO 

60S 

1919 

M 

951 

1918 

PC 

70 

609 

1913 

tl 

.^37 

1919 

M 

818 

614 

tl 

PC 

249 

1918 

tl 

319 

6-25 

1919 

M 

33 

1919 

11 

600 

632 

tl 

tl 

510 

11 

11 

82-2 

639 

tl 

II 

100 

11 

>1 

938 

644 

1018 

PC 

217 

11 

11 

677 

647 

1919 

M 

886 

II 

II 

865 

650 

tl 

It 

777 

♦ 1 

tl 

851 

652 

II 

II 

650 

1918 

PC 

45 

657 

II 

II 

540 

1919 

M 

947 

6G1 

II 

11 

943 

II 

tl 

566 

665 

11 

11 

653 

II 

11 

669 

666 

11 

11 

879 

11 

11 

588 

GG7 

t| 

11 

847 

II 

11 

709 

669 

tl 

II 

829 

11 

11 

833 

673 

tl 

II 

434 

11 

11 

907 

G.-4 

11 

11 

937 

11 

tl 

679 

C8G 

tl 

11 

620 

11 

tl 

816 

692 

II 

tl 

367 

tl 

II 

929 

69S 

It 

11 

95 

II 

tl 

792 

707 

1918 

PC 

102 

11 

11 

957 

728 

II 

11 

85 

1918 

PC 

77 

733 

11 

11 

168 

1919 

M 

869 

736 

1919 

M 

24 

tt 

fl 

943 

740 

tl 

It 

781 
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1 
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M 

143 
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1917 

PC 170 

203 
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PC 
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255 

1918 

U 
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819 

7 

fl 

tl 

638 
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1918 

M 
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206 

1918 

M 

3a 

253 

11 

11 

276 

320 

9 

1010 

fl 

4 

1014 

117 

1917 

PC 
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203 

tl 

11 

147 

261 

1919 

11 

1140 

337 

24 
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tl 

17 
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1918 

M 

348 

210 

II 

tl 

97 

266 

tt 

11 

1046 

341 

26 

1917 

PC 

197 
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1919 

tt 

923 

213 

II 

11 

279 

278 

1913 

11 

160 

346 

31 

II 

tl 

196 

142 

1917 

PC 

95 

215 

II 

II 

29 

280 

1019 

11 

1102 

852 

86 

11 

tl 

207 

147 

II 

II 

111 

218 

1917 

PC 

105 

2S5 

tl 

11 

1132 

853 

44 

1918 

M 

1 

154 

1918 

M 

93 

228 

11 

11 

188 

238 

1918 

11 

3GG 

355 

07 

II 

11 

509 

166 

>1 

M 

870 

231 

1918 

3/ 

310 

291 

1919 

11 

1097 

357 

^0 

H 

H 

578 

158 

•1 

fl 

284 
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78 

II 

II 

319 

169 

1910 

II 

863 

233 

tl 

II 

165 

297 

1018 

11 

42 

37fi 

81 

tl 

II 

814 

161 

1918 

tl 

44 

235 

1919 

11 

1152 

300 

1919 

II 

10S2 

382 

64 

tl 

M 
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178 

1919 

11 

1106 

240 

11 

II 

879 

302 

11 

tt 

1173 

334 

85 

11 

11 

82 

183 

1918 

II 
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245 

1918 

II 

17S 

807 
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tl 

323 
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89 
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II 

1029 

187 

II 

II 

183 

248 

II 

II 

72 

312 
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II 

1067 

392 

94 

1917 PC 
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198 

1917 

PC 
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11 

11 
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316 

1) 

11 

1159 

400 
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It 
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1919 

It 
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>» 

11 
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M 

ft 

1039 

>1 

11 

590 
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M 
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11 
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11 

894 
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It 

62 
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11 

1044 
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PC 
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11 

It 
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11 

8 
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11 

3 
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11 
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11 

11 
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92 
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PC 

S4 
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16 

M 

M 
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95 
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17 

M 
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9G 

tt 

tt 
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18 

IJ 
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tt 

ft 

708 
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20 


M 
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ft 

9i 

877 

214 

22 
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It 

19 
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tt 

ft 

840 

216 

23 

1010 

fj 

1110 
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505 

227 

32 

1918 

M 

100 

110 

1918 

IC 

53 

v3l 

34 

1010 

M 

1071 

115 

1010 


911 

236 

35 

1018 

ft 

312 

133 


ft 

818 

242 

38 

1910 

tt 

140 

134 

1918 

tt 

26 

244 

46 

ft 

M 

1071 

137 

1010 

II 

704 

246 

51 

tt 

»> 

f.16 

140 

tt 

II 

473 

247 

56 

1013 

M 

210 

155 

• » 

II 

626 

254 

60 

M 

11 

20G 

163 

ft 

It 

508 

25G 

C2 

M 

I-C 

35 

175 

1918 


3il 

260 

66 


9 9 

41 

179 

1910 


758 

20)4 

72 

1010 

M 1050 

180 

t * 

•• 1075 

207 

77 

M 

M 

802 

131 

ft 

ft 

755 

271 

70 

1913 
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285 

182 


»• 11G3 

27G 

81 

1919 

> i 

1103 

183 

ft 

tt 

854 

2S2 

82 

M 

>t 

847 






83 

M 

M 

827 

107 

ft 

ft 

738 

292 

86 

1917 

PC 

IGO 

205 

tt 

tt 

597 

297 


1018 

M 

18 

305 

1918 

PC 

37 

440 

1919 

M 

95 

ft 

ft 

92 

311 


M 

78 

447 

•1 

II 

951 

1919 

tt 

883 

3'5 

1919 

If 

322 

448 

>1 

II 

679 

ft 

ft 

795 

330 

1018 

PC 

11 

453 

It 

If 

778 

tt 


845 

345 

II 

II 

84 

454 

II 

tf 

770 

M 

If 

r.90 

34G 

1919 


752 

455 

II 

II 

566 

It 

II 

723 

351 

II 

it 

069 

4G1 

I* 

91 

434 

1018 

PC 

74 

356 

It 

tt 

546 

4G9 

11 

II 

81-G 

II 

If 

70 

358 

II 

It 

47 

471 

1918 

II 

589 

II 

M 

334 

361 

1918 

PC 

87 

47-2 

1919 

II 

320 

1019 

It 

446 

370 

1019 


59 

473 

19 

II 

100 

If 

II 

646 

376 

If 

It 

113 

477 

II 

M 

798 

M 

ti : 

1034 

389 

1918 

PC 

1 

478 

19 

II 

781 

11 

II 

223 

302 

1910 

M 

829 

482 

II 

II 

869 

M 

ft 

20 

306 

ft 

it 

610 

483 

II 

If 

929 

II 

ft 

367 

400 

tt 

tt 

833 

4«G 

II 

II 

709 

II 

II 

825 

403 

II 

If 

865 

489 

II 

II 

312 

11 

It 

555 

407 

1018 

PC 

112 

495 

If 

It 

810 

1918 

PC 

4 

416 

1010 

M 

813 

498 

If 

If 

677 

tt 

ft 

81 

420 

II 

II 

200 

500 

II 

II 

312 

li 

ft 

25 

424 

II 

19 

8 

501 

It 

II 

792 

II 

*t 

45 

429 

1918 

PC 

49 

502 

II 

If 

43 

II 

ft 

20 

434 

•1 

II 

77 

505 

It 

M 
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1 

1010 

iVU52 

124 

1910 

.1/1129 

S69 

1918 

M 

284 

406 

1918 

M 

13G 

S 

1918 

.. 295 

131 

1918 

9t 

490 

271 

p 1 

11 

93 

407 

1919 

M 

612 

10 

11 

•> 665 

133 

1917 . 

PC 

80 

274 

1919 

II 

879 

411 

1918 

fl 

314 

16 

1019 

» 1001 

140 

1918 

M 

410 

280 

1918 

♦ t 

76 

415 

1919 

•1 

3067 

22 

1917 PC 100 

143 

If 

11 

370 

284 


tt 

121 

4-20 

1918 

It 

103 

28 

VJIH 

M 400 

14G 

1017 PC 

196 

287 

i| 

11 

3.51 

435 

If 

It 

334 

30 

ft 

M 333 

14J 

tf 

1 i 

197 

201 

1910 

M 1106 

43s 

It 

• t 

356 

32 

If 

•» 81 

156 

• 1 

11 

179 

293 

1918 

tl 

127 

410 

11 

11 

160 

33 

ft 

» 360 

150 

1919 

MlOll 

315 

1917 

PC 

111 

543 

9 t 

tt 

•213 

36 

1910 

«» 1117 

178 

1913 

It 

419 

823 

• t 

a 

188 

454 

1919 

II 

1046 

53 

1918 

,M 504 

194 

1919 

- 1185 

326 

1919 

M 

868 

468 

1918 

II 

310 

62 

1917 PC -201 

201 

1918 

ft 

74 

328 

1918 

tl 

340 

471 

It 

tl 

222 

66 

II 

»» 58 

206 

M 

' 1 

348 

330 

1917 

II 

1 

477 

1919 

11 

923 

72 

1919 

.1/1077 

210 

It 

M 

82 

332 

1918 

fl 

323 

482 

11 

If 

1097 

81 
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Full Bench 

Wallis. C. J., Sadasiva Aiyar, 
Kumaraswami Sastri, Phillips and 

Napier, JJ. 

Kumarappa Reddi —Plaintiff—Appel¬ 
lant. 

V. 

Manavala Goundan —Defendant—Res¬ 
pondent. 

Second Appeal No. 1660 of 1913, De 
cided on 23rd Novembei* 1917, against 
the decree of District Judge, Ghingleput, 
in Appeal Suit No. 542 of 1911. 

Civil P. C. (1908), S. 100—Find¬ 
ings as to usages, genuineness of document 
in support of usages and credibility of 
witnesses are findings of fact as cannot be 
disturbed: 20 Mad. 24, Overruled. 

The findings of an appellate Court as to in¬ 
stances of usage, the genuineness of documents 
put forward as regards usage and the credibility 
of the wituesses, are findings of fact and the High 
Court cannot, in second appeal, review the evidence 
on these matters and interfere with such find¬ 
ings: 29 Mad. 24. Overruled. [P 14 C 1;P 15 0 2] 

(b) Land Tenure—Mirasi—Thunduwaram— 
Payment of — Custom to pay — Burden of 
proof is on mirasidar. 

The liability to pay thunduwaram is a well- 
known incident of mirasi tenure in theChingleput 
District, but as it is not universally applicable, 
it is for the mirasidar to show that he is entitled 
to enforce it by the custom of the estate or the 
neighbourhood: 2 Mad 149, Foil. LP 15 C 1] 

(c) Evidence Act (1 of 1872), S. 35—Entry 
in settlement register about right of mirasi¬ 
dar to recover swatantram or thunduva- 
ram dues is of great evidentiary value—Re¬ 
fusal to make such entry has no importance 
as revenue officer is not competent to 
inquire into matter. 

Tho recognition of a mirasidar’s right to 
Bwantautram or thunduvaram in the setth-ment 
rogistor is of great evidentiary value as a strong 
instance of the assertion of tho right on tho 
estate and is therefore entitled to great weight 
while, on the other hand, the refusal of the 
settlement officer to register the swantantram, 
is not conclusive as he has no authority to deter- 

1918 M/1 & 2 


mine the question and does not detract from the 
weight of other evidence relating to the mirasi 
dar’s right by custom to collect such dues. 

(.P 14 0 2] 

(d) Evidence Act (1872), S. 18 Admission 
in writing by tenant agreeing to pay swatan¬ 
tram or thunduvaram is evidence of custom 
though the admission is recent. 

A written agreement by a tenant to pay the 
swantantram or thunduvaram is admissible as 
an admission of the evidence of custom unless 
the tenant explains away the admission and its 
effect cannot be discounted or neutrali/:ed on the 
ground that the admission is recent. [P 15 C 1] 

(e) Civil P. C. (1908), S. 100—No wider 

power is conferred in disturbing findings 
about custom than other finding of fact. 

Per Wallis, C. J .—The words ‘usage having 
tho force of law’ in S. 100 are little more than 
words of amplification and do not givo the Court 
any larger powers of interference with findings 
as to custom in so far as they are findings of 
fact, than with any other findings of fact. 

[P 14 C 21 

(f) Madras High Court Rules (Appellate), 
R. 2—Division Bench is competent to refer 
not only question but whole case. 

Per Sa<iasiya Aiyar and Phillips, is 

competent to a Division Bench of the High 
Court to refer to a Full Bench, not merely a 
question of law but tho whole matter of an appeal. 

[P 12 C 1] 

fg) Civil P. C.(1908), Ss. 100 and 103 
—Value to be attached and relevancy of 
evidence can be determined in second appeal 
also—When can High Court disturb finding 
of fact stated. 

In dealing with second appeals the High Court 
is bound by the lower appellate Court's opinion 
cu tho reliability of evidence, but the value to be 
attached to the evidence (provided it is not more 
opinion evidence) supposing it is accepted as true, 
and the relevancy of evidence, are questions to 
bo considered by the High Court also. If not¬ 
withstanding uncontradicted instances ranging 
over a long period and recognised judicially in 
several cases, the lower appellate Court finds 
agsinst tho existence of a proper custom on the 
ground that in its opinion the instances are in- 
sulficientin number, the High Court is entitled 
to bold that on the facts found by the lower 
appellate Court, the custom is legally established, 

[P IG 0 11 
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(h) Provincial Small Cause Courls Act 
(9 of 1887). Art. 13—Thunduvaram claimed 
by mirasidar is not rent but dues within 
Art. 13. 

Bji the Division Dench: Sadasim Ji,jor and 
N(ipicr , JJ., The thanduvaram ce?-? claimed by a 
mirasidar is not of the nature of rent but comes 
under the general expression “dues’' in Art. 13. 

[P 2 C 1] 

fi) Limitation Act (9 of 1908), Art. 131 — 
Refusal by Government to recognize pay¬ 
ment of thunduvaram is not refusal by 
tenant within Art. 131. 

The refusal of Government to recognise the 
thunduvaram docs not amount to a “refusal’’ bv 
the tenant to pay the due to the mirasidar 
within the meaning of Art. 131. [p 2 C 2] 

(j) Custom—Evidence of custom for whole 
period must be considered. 

In dealing with evidence of custom. Court 
should examine the evidence covering the whole 
period of the custom. It may be that the earlier 
evidence is not ^umcient to establish the cu.<;t:m: 
it may be that it is sumcicut but that later 
evidence establishes a discoutinuance-all these 
aspects must be considered. tP 3 C 2] 

(k) Landlord and Tenant—Abandonment- 
Burden of proof of abandonment of cus¬ 
tomary dues is on tenant — Mere nonpay¬ 
ment is not sufficient to prove abandonment. 

Where abandonment of a customary due is 
pleaded it is for the tenant to prove it and mere 
noureceipt of the due will aflord verj’ weak 
evidence of such abandonment. fP i C 1] 

L. A. Govijida Baejhava Aivar and 
D. V. yila merjhacJtanar —for .Vppellant. 

T. R. Eamacha7i(Ira Aiyar —for Res¬ 
pondent. 

Sadasiva Aiyar and Napier. JJ.— 
The plaintiff is the appellant. He 
brought the suit to recover thunduvaram 
alleged to be duo to him as mirasidar by 

the defendant who is a Government raiyat 

in a mirasi village. A preliminary objec- 
tion was raised by the respondent’s 
learned vakil (Mr. T. R. Ramchandrier) 
that no second apeal lies as the suit was 
of a small cause nature and the value 
of the claim is less than Rs. 500. In 
our opinion, mirasi right is an interest 
in the village lands, though it may not 
now ho a proprietary interest therein. 
The thunduwaram payable to the mirasi¬ 
dar (assuming it to be payable) might 
have once been part of the kudivaram 
produce, but it is now claimed merely as 
the fee due to the mirasidar as such by 
custom. lienee it is not of the nature 
of rent (like jodi), but comes under 
the general expression “dues” in Art. 13, 
Provincial Small Cause Courts Act. 

_ We therefore overruled the above pre- 
liminary objection. We arc unable to 

agree with the learned District Judge that 

plaintill s claim to obtain thiu - uwaram 
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(a part of the mirasidar’s swatantrain) 
from the defendant became barred in 1H90, 
because the Government refused some 
time prior to 1878 to recognize the 
custom under which the mirasidar claimed 
such dues. Kvidently the learned District 
Judge has applied Art. 131, Ijim, Act as 
he states that “there must have been a 
refusal (by the defendant to pay the 
thunduwaram to the mirasidar) “prior 
to 13 1 8. The learned Judge then on this 
sole ground of the Government’s disin¬ 
clination in 18/8 to recognize the custom 
in favour of the mirasidar considered 
that he would be legally justibed in find¬ 
ing that there must have been a refusal” 
(by the defendant) “prior to 1878.” We 
think that such a finiling must lie treated 
as one based on no legal evidouco and 
canpot'be accepted. The recent Full Bench 
decision in Sesliachula Chettij v. Parci 
ChnjjiasajTii (l) does not deal directly 
with the mirasidar s right to thundu- 
warm (tlie question directly in issue in 
that case being the rairasidar’s alleged 
right to eject occui)iers of nattam porara- 
boka land sites held under pattas). 
There are however passages in two of the 
judgments in that case which relate to 
thunduvaram and which are entitled to 
great respect. We therefore refer to them. 
Ayling J. says: 

‘■there are undoubtedly certain incidents, which 
have been claimed as attaching to it (the Mirasi 
tenure) from ancient times and have to somo 
extent been recognized one of such incidents 
being the right to certain fees (Thunduwaram) 
on lands granted for cultivation to non mirasi 
cultivators (payakaris) by the Government.” 

Then the learned Judge says that this 
right also requires to be separately estab¬ 
lished by the mirasidar and that he 
ought to adduce proof of the e.xistence of 
the custom to pay such dues, and he refers 
to Salcka], Rau v. Latchmana Goundan 
(2). Kumaraswami Sastri, .1. refers to the 
opinion of the Colleotor of Chingleput in 

the ilirasidar’9 

rioht to collect Thunduwaram, swatan- 

tranis, etc m the sheikal lands. In 

another idaoe the learned .Judge quotes 

l8?2?s‘- 

tests on^the*claims^^oMh^^ it at present exists 

waste lands in their vi Ia-“ aTd f ‘^®f 

svvatanatram or fees fmm n i 
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ment Order dated ISth February 1S76, No. 221) 
and after full consultation with the mirasidars, 
a memorial fee (swatantram), fixed at an 
average rate of 2 annas on every rupee of Gov¬ 
ernment assessment, was declared to be leviable 
by the mirasidars not only on every field lying 
waste in each village, but also on all lands now 
held by the mirasidars themselves and included 
in their pattas, should such land be subsequently 
relinquished and taken up by a non mirasidar. 
The fee claimable on each field was duly entered 
in the settlement registers against every field 
liable to it. The only lands against which fees 
were not entered, were those which had already 
been obtained by strangers and which were held 
under lease or patta from Government.” 

Then the learned Judge refers to the 
Government orders passed on 19bh October 
1909 about Swatantrams as follows: 

‘‘The right of the mirasidars to levy a fee at 
the rate of 2 annas in the rupee of the assess¬ 
ment of both dry and wet lands, has been 
recognized by Government except in the case of 
the undermentioned fields which are free of 
swatantrams so long as they are held under tbo 
terms of the original grants.” 

Next the learned Judge referred to Sak- 
kaji Ran v. Latchmana Goundan (2) in 
which it was held that 

‘‘where the right was denied there should be 
inquiry whether by custom it prevails on the 
estate or if there are not sufficient instances on 
the estate to afioid grounds for a decision, on 
similar estates in the neighbourhood.” 

In the result, following the decision in 
Sakkaji Rau v. Latchmana Goundan (2) 
which was recognized as good law by the 
Judges who decided the above Full 
Bench case, we hold that where (as in 
this case) the tenant denies the right of 
the mirasidar to thunduwaram, the bur- 
den of proof is on the mirasidar to prove 
the existence in himself of the right by 
establishing a custom to pay such dues. 
Now the learned District Judge in con¬ 
sidering the evidence in this case as to 
custom has fallen into several material 
errors. He thinks that documents relating 
to other than the plaint lands which 
establish the claim of the mirasidar to 
thunduwaram, arenob of much value. Bub 
the decision '\n Sakkaji Rau y. Lakshmana 
Gou7idan {2) which states that evidence 
even as to neighbouring villages and 
estates is admissible, is clearly against 
the District Judge's view. Then beseems 
to think that Fxs. U, E and K, do not 
relate to plaint lands, but it has been 
shown that they do relate to some of the 
lands against which no swatantram is 
shown as due in Ex. J. It is contended 
for the respondent that the lands to 
which those documents refer, were waste 
lands granted by Government after the 


year 1878 when an arrangement was 
made between the Collector and the 
mirasidars by virtue of which they were 
to be allowed swatantrams on such lands 
in consideration of their waiving their 
claim in respect of lands already granted 
by Government and lands taken up by 
the mirasidars themselves and abandoned. 
This may or may not he so but we are 
at present only concerned with the ques¬ 
tion how these documents have been dealt 
with by the District Judge and there is 
no doubt that he has fallen into an error 
of fact. Then he thinks that the omis¬ 
sion in the documents Ex. 3 to 5 (h), and 
7 to 8 (b), of any reference to thundu¬ 
waram, is-strong evidence in the defend¬ 
ant’s favour. Most of them are however 
sale deeds and it is nob usual or necessary 
in such deeds to insert a recital that a 
purchaser should thereafter pay the Theer- 
vai or thunduwaram payable on the 
lands sold. 

It is the duty of the purchaser to do so 
whether it is mentioned in the sale deed 
or not. The District Judge has declined 
to give any weight to old documents on 
the ground that it is admitted that 
mirasidars had many more privileges in 
the old days: vide, para. 5. This 
method of dealing with a question of 
custom is not correct. The evidence 
covering the whole period must be exa¬ 
mined. It may be that the earlier evi¬ 
dence is not sudicient to establish the 
custom: it may be that it is sufficient but 
that later evidence establishes a discon¬ 
tinuance—airthese aspects must be con¬ 
sidered, which admittedly has not been 
done in this case. The agreement, Ex. B, 
again is brushed aside by the District 
Judge as a document executed without 
consideration. If of course we assume 
that the mirasidar has no right to thun¬ 
duwaram, Ex. B, was executed without 
consideration. But that is the very 
point in issue. Anyhow, Ex. B isa clear 
acknowledgment by the tenant of the 
mirasidar’s right to thunduw'aram and 
must be given whatever coosideration it 
is worthy of in arriving at a conclusion 
on the question of the mirasidar’s right* 
by custom to claim thunduwaram. The 
Diglot Register Ex. 7, read with Mr. 
l^uckle’s report and the subsequent con¬ 
duct of the mirasidar in not claiming 
thunduwaram for 16 years before 1905, 
may afford evidence that the mirasidar 
had no right by custom to claim tbundu. 
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warara on waste lands which he had not 
been cultivating and which had been 
granted as .waste by iGoveenment to out¬ 
side Payakaree tenants and it can even 
afford evidence that he abandoned his 
customary right so far as those lands 
are concerned. Put as regards those 
lands in respect of which tlie right 
to thunduwaram is recogni/.ed in the 
Diglot Register itself, ibis for the defen¬ 
dant to prove that the mirasidar has 
abandoned such customary rights and 
mere nonreceipt of the dues will afford 
very weak evidence of such abandon- 
/nent. There are other matters in which 
the judgment is unsatisfactorv. notablv 

to 

ilie statement in para. 4, line dO that the 
defence witnesses deny payment of thun- 
duwiram. This is not correct. They 
admit payment but seek to explain it 
away. Wo cannot accept findings based 
on incorrect tests as to custom and mis¬ 
takes of fact as to the effect of docu¬ 
ments. We therefore send back the re¬ 
cords to the District -Tulga for fresh 
findings on issues 1 and 2 with reference 
to tbs above observations and for findings 
on issues, d and 4. Tlio time for sub¬ 
mission of findings will bo four weeks 
from the receipt of records and 10 days 
for objections. 

Findings.—The High Court has called 
for findings on issues 1. 2. 3. and 4. This 
was a suit to recover arrears of thundu- 
waram ormirasi perquisites alleged to be 
due to the plaintiff from the defendant, a 
raiyat of Chittamur village. Chittamur is 
a Governiuent village in Madurantakam 
Taluk. It is undoabtelly a mirasi village 
and it is not disputed that the plaintiff 
IS the solo mirasidar. The plaintiff bases 
his right. (1) on custom and (2) on Ex. B, 
an agieeraont alleged to have ijeen execu¬ 
ted by the defoudanb in his favour in 
1903 In his written statement the defen¬ 
dant denied the plaintiff's right. As laid 
down in Sakkaji Ran v. Datchma7ta 
(2) anl the remand order of the 
High Court in the present case, the main 
question for consideration is whether by 
custom prevailing in the village, the plain¬ 
tiff is entitled to thunduwaram. The de¬ 
fendant’s holding consists of A and B sche¬ 
dule lands attached to the plaint, the 
former being wet lands and latter dry. 
As regards the wet lands, in the settlement 
register, Ex. J, no swabantram-fee is en- 
tored, but ia respect of the first seven 
fields, VIZ., Nos. 5, 6. 20, 22. 24. 46. 48 


and 120 in Sch. B, it is entered and 
against No. 114 B, the remark is, no 
swatantram is due until resigned. 

The earliest documents filed in the suit 
are Exs. L and L (l) of the year 1826, 
There was litigation between the plain¬ 
tiff’s grandfatlier and one Nagaminal and 
her son. The question of mirasi right 
was not directly involved in it. The 
parties compromised the matter. Ex. L (l) 
being a copy of the compromise petition. 
The then defendants executed an agree¬ 
ment, Ex. C, in pursuance of the compro¬ 
mise. Tliese documents are relied upon 
on behalf of the plaintiff as showing that 
the plaintiff’s predecessor’s title to col¬ 
lect thunduwaram and other mirasi dues 
was recognized. It has to he observed 
that the dispute was nob between the 
mirasidar and sukhavasi raiyats and that 
the question of the right to collect mirasi 
dues, was nob formally adjudicated upon 
by the Court. The next set of docu¬ 
ments relied upon by the plaintiff are 
Ex. C series C (l) bo C (15). Ex. C (l), 
purports to bo an agreement of the year 
1829 executed l)y Ulkudi Sukhavasis and 
Parakudi Sukhavasis recognizing the 
mir.asi right of the plaintiff's grandfather 
and undertaking to pay mirasi dues to 
him. The District Munsif suspected the 
genuineness of this document. The writ¬ 
ing looks too fresh to be as old as it 
purports to be. Some of the other docu¬ 
ments in the Ex. C, series purport to be 
debt bonds for arrears of village Adaya 
income and there is no reference to 
thundu or thnduwaram in them. The 
rest however are debt bonds for arrears 
of thunduwaram. Exs. C series were 
nob tiled in the suit of 1905 which was 
brought by the defendant against the 
plaintiff. Further Ex. C (l), refers to 
lands leased by the mirasidar, and with 
regard to ths other documents, which 
refer to thunduwaram, it is not stated 
to what lands tliey refer and it is pos¬ 
sible that they also refer only to lands 
leased by the mirasidar. The practice 
in the case of such lands cannot he in¬ 
voked in proof of a customary right to 
mirasi dues from tenants introduced by 
the Government. Ex. F and G, have 
next to be considered. Ex. F was a joint 
statement prepared by the then kurnam 
and the agent of the pUintitVs grand- 

settlement in 

l»/a. Having regard to the fact that 
e Government did not act upon it, as is 
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clear from the settlement register, not 
much importance can be attached to it. 
As regards Es. G which is a copy of the 
shares of the rairasidars, it has to be ob¬ 
served that it is not signed by any one 
and it does not convey any information 
as to what lands are included in it and it 
is therefore doubtful whether it included 
also lands not included in the mirasi- 
dar’s patta. 

The next set of documents relied upon 
by the plaintiff are Exs. E, ‘H, and K. 
Ex. E is a mortgage of the year 1887 in 
favour of the defendant. The mortgagee 
is therein directed to pay the Govern¬ 
ment tirvai and tundu. According to 
the plaintiff, tundu mentioned therein, 
refers to thunduwaramdue to themirasi- 
dar. Ex. H, is a mortgaged eed of the year 
1885 in favour of one Narayana Chetty. 
The mortgagee was therein directed to 
pay circar Tirvai and village tundu and 
there is a reference to the existence of 
arrears of thunduwaram to the villagers 
(Gramattar). Ex. K is also a mortgage 
deed in favour of the defendant wherein 
the mortgagee was directed to pay tirvai 
and tundu. The lands referred to in 
Exs. H and K are 177 (B) and 137 (E). 
and 245 respectively, and in the settle¬ 
ment register no swatantram fee is en¬ 
tered against them. This certainly indi¬ 
cates that the mirasidar has a right to 
thunduwaram even on lands against 
which no Swatantram fee is entered in 
the settlement register. On behalf of 
the defendant, it is urged that Exs. E, 
H and K are not sufficient to prove a 
general custom, especially as they relate 
only to a small extent of land. I think 
there is considerable force in this argu¬ 
ment. Next we come to recent 
documents Exs. B and D series. Ex. B 
is an agreement taken from the defendant 
himself in 1905. Ex. D series are simi¬ 
lar agreements taken from other tenants 
and attested by the defendant. I do not 
think any importance should bo attached 
to these documents as they are recent. 
Oomiug to the documents filed on be¬ 
half of the defendant, reliance is placed 
on Ex. 10, the partition deed in the 
plaintiff’s family inv/hich no reference is 
made to mirasi dues. I do not think any 
inference can he drawn from the omission 
of mirasi dues in thw’ document. 

The other documents relied upon are 
sale deeds and mortgage deeds. Ex. 3 to 
8 series, in which no reference is made 


to the payment of tundu by the pur¬ 
chaser or the mortgagee. It is urged on 
behalf of the defendant that the omission 
though not a conclusive piece of evidence, 
suggests that there is no such general 
custom as. is set 'up by the plaintiff. 
The plaiutiff has examined nine witnes¬ 
ses itcludirg himself. ^Vhen giving evi¬ 
dence in the suit of 1905, he stated ho 
had DO personal knowledge of the estate 
prior to 3 years when he entered upon 
it, but now he says ho saw Thun luwa- 
ram being collected by his predecessor. 
He admits he has not collected thunclu- 
waram from anyone. He does not pro¬ 
duce any account regarding payment 
of tundu kept by his predecessor. P. 
\Y. 2 was karnam at the time of 

settlement. Ho speaks to Exs. F and G. 
His evidence is that tundu was being 
paid to Mutturama Reddi, a former 
mirasidar by sukhavasi pattadars. He 
says be saw a collection account of 
thunduwara.m which is not nov.' pro¬ 
duced. He gives instances of liorsons 
holding sukhavasi patta lands, not pay¬ 
ing thunduwaram. He is now plaintiff’s 
gumastah and cultivates a land under 
him. He admits he was dismissed fiorn 
the office of karnam, though he says he 
was restored on appeal. He also admits 
having given evidence in a dacoity case 
against the defendant. P. W. 3 says ho 
was gumastah under the plaintiff’s pre- 
decessor-in-title, Mutliurama P^eddi. lie 
merely savs that there is a custom to 

A 

pay thunduwaram to the mirasidar. 
According to him there was no account 
for the collection of thunduwaram. P. 
W. 4 says fcliat ho holds lands in Chitta- 
mur and that he used to pay thunduwa¬ 
ram. 

Ho states that he pays it even to the 
plaintiff. It will be remembered that 
the plaintiff himself says that he has not 
collected thunduwaram. Later on, in 
his deposition he admits that since the 
plaintiff’s advent no collection has been 
made. He cannot say who else paid 
tundu. He admits he gave evidence 
against the defendant in a criminal case. 
P. \V. 5 says he used to pay thunduwa¬ 
ram and obtained receipts. In cross- 
examination he says he does not know 
who paid tundu for web lands. P. W. 6 
is an inamdar and is connected with 
Nagammal referred to in Exs. L and L 
(l). He says he used to see some tenants 
pay grain to the rairasidars of the plain- 
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till s pre'lecessoi'-in-tifcle. He cannot give 
details. When giving evidence in the 
suit of 1905, he said he could not give 
the names of persons .who paid tbundu- 
waram. He admits that in rosjiect of 
certain lands which were transferred to 
himself he does not pay tundu. .Accord¬ 
ing to him the practice of paying thmidu- 
waram has not been in existence for 
about 16 years past. V. W. 7 in chief 
examination says that there is a custom 
for sukhavasi tenants to pay tundu to 
the mirasidar. hut in cross examination 
he states that it became discontinued 
Ij^ or 15 years ago. His master is the 
plaintill’s hrother-in-Iaw. P. W\ H has 
no land at Chittamur and yet says lie 
u^ed to see collections of thundu some 
10 yeai-s ago. H cannot mention any 
one uho raid it. P. W'. 9 gives 

siniilar evidence. He .admits that a con¬ 
tribution used to bo made by the villagers 
for the temi)!e of the village godd'ess. 
^rom the above oral evidence adduced on 
babalf of the plaintilt. it is clear that 
tliunuuwaram has not been collected for 
>eai3 past and that, according to 
acme of them, the practice was discon¬ 
tinued. 

15. W'g. 1 to G say that no thundu- 
wararn was ever collected. Thev have 
attempted to make out that the contribu- 
tion to the festival of a village goddess is 
called tundu, but it cannot bo said that 

they have succeeded. Tho defendant 
ries to explain Kxs. Hand H by saying 

that .he tundu referred to therein was a 
ontnbution^ to a temple and nob tho 
mirasi perquisite known as tundu. For 

the defendant, much stress is laid on the 
settiemeat register. Ex. J. It is urged 

between pangu lands, 
darkhast lands and waste lands should 

borne in mind, and that what we have 
to cousmor is how far did the Govero- 

the custom set up by the 
p am ifl. Though the Government can- 
uo taka away any pro-existing rights 
enjoyed by the mirasidar, the fact that it 
recognmed them only to a certain extent, 
cannot altogether be ignored. The plain- 
tilt has to show not merely that the per. 
quisitos which he claims were paid at 
some former period of time, bub also that 
be can enforce their payment now. The 
settiemeat register ig therefore an ira- 

portant piece of evidence. The learned 

vakil who appears for the defendant relies 
upon the observations of their Lordships 


of tho Privy Council in Secy, of State 
v. iJai Rajhai (3) and refers to 
jt. 29 of tlio recent, Full Bench decision 
SeshachaJa Chetiy v. Para Chinnasami 
(l) at p. 941 on mirasi tenure: 

bat we have to consider is whether this 
power to evict under the circumstances con¬ 
templated by the reference is an incident of 
mirasi and wliether it has been recognized by the 
Government. That the latter is a necessary con¬ 
dition of enforceability has been laid in the most 
stringent terms by their Lordships of the Privy 
Council, etc.” 

The learned vakil for the plaintiff 
points out that the above decision of tho 
Privy Council applies only to the state 
of things that prevailed when the British 
Government first assumed sovereignty 
and not to any subsequent j)eriol. He 
furtlier urges that the Government at 
first fully recognized the rights of Mirasi- 
dars and only gradually began to curtail 
them. In my opinion the sebtlomeub 
register must be regarded as a Kecord of 
Eights showing how far the Government 
was prepared to recognize the claims of 
the Alirasidar. The raiyats knowing as 
they did that there was a confiict bet- 
ween tho mirasidar and tlie Government 
would have naturally refrained from pay¬ 
ing all tlio dues claimed by the mirasidar. 
Tho settlement register coupled with the 
oral evidence shows that there was inter- 
rui)tion i.u the enjoyment of the inirasi- 
dar’s right to thunduwarara. It is urged 
on behalf of the plaintiff that tho burden 
lies on tho defendant to show that the 
mirasidar abandoned his right. Tho ex- 
planation offered on behalf on the plain- 
tiff for the'discontinuance or interruption 
of his right‘is that the plaintiff’s pre- 
decessor was a woman and her agents 
failed to collect the mirisi dues. This 
explanation cannot be accepted, for the 
evidence shows that the payment ceased 
to be made even earlier when males were 
in possession of the estate. No doubt 
when a custom has been proved to exist 
any subsequent interruption cannot by 
lUelf extinguisb it, but if the interrup¬ 
tion 13 not due to natural or incidental 
causes, a presumption arises against the 
existence of the custom itself. In the 
present case, in my opinion, Exs. E, H 
and K are the only instances which may 
be said to afford evidence of the custom 

Zi 'I .u® • There is no evi- 

d^nce t hat the mirasid ar has attempted 
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to enforce his right in a Court of law 
during all these years. Under these cir¬ 
cumstances the interruption raises a pre¬ 
sumption against the existence of the 
custom. 

I therefore hold that the plaintitf is 
not entitled by custom to collect thundu- 
waram and this applies even to the lauds 
in Scb. B some of which are liable to 
swatantram fees according to the settle¬ 
ment register, and I 6nd accordingly on 
issue (2). 

Issue (l)—Whether the plaint agree¬ 
ment bears no consideration. Ex. B is 
the plaint agreement. The defendant 
brought a suit in 1905 to declare that it 
was not genuine. Both the Court of first 
instance and the appellate Court found it 
to be genuine. The consideration for it is 
said to be the pre-existing liability of 
the defendant to pay thunduwaram. In 
the view 1 have taken I hold that there 
was no consideration for it and find ac¬ 
cordingly. 

Issue (3).— Whether the plaintiff’s 
right to the dues became barred by limi¬ 
tation to any and bo what extent. The 
contention raised on behalf of the plain¬ 
tiff is that the plaint claim is not one for 
rent but for a customary duo and that 
the article of the Limitation Act which 
applies to it is Art. 120. On behalf of 
the defendant it is urged that thundu- 
waram is in the nature of rent as the 
rairasidar is a middleman between the 
tenant and the Government. The plain¬ 
tiff relies on the observations in the ’ re¬ 
mand judgment in the present case. 
Following Venkatavaraga v. District 
Boardof Tanjore (4) and Rathna Muda- 
liar V. Tiruvenkata Chariar (5), I hold 
that it is not rent but a customary due. 
I find that the article applicable is 
Art. 120, Lim. Act, and therefore the 
suit is not barred by limitation. 

Issue (4).—W^hat sum if any is due to 
the plaintiff? If it is held that the plain- 
tiff is entitled to tundu I hold that ac¬ 
cording to Exs. B and D, he is entitled 
to it at 15 marakals per cawni of wet for 
the first crop Ih marakals for the second 
crop and 3^ annas per cawni of dry land 
and that he is not bound to collect only 
at the rate of 2 annas in the rupee as 
laid down in the settlement register. I 
find accordingly on issue 4. ' 

(4) U8931 IG Mad; 305. 

(5) U899] 22 Mad. 851. 
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Order of Reference 
Sadasiva Aiyar, J. —The plaintiff is 
the appellant. This litigation commenced 
in December 1909 (nearly 8 years ago), 
but I have felt it advisable that the 
whole matter of this second appeal should 
be referred to a Full Bench as some 
questions of law of more than ordinary 
importance are involvel in its decision. 
Without expressing a final opinion on 
any of the questions involved or as to 
what should be the final result of the 
second appeal I shall set out the material 
questions of fact and law making pro- 
visional comments here and there. The 
suit was brought for recovery of Rupees 
168-11-3, being the amount of thunduwa- 
ram perquisites due to the plaintiff as 
okaboga rairasidar of Chibtamur village 
(in the Maduranbakam Taluk, Chinglepub 
District) from the dafenlaub who is a 
raiyab in the village, the tlmnduwaram 
being claimed at 15 marakals per cawni 
of web land for the first crop 7^ mara- 
kals per cawni for the second crop and 
34 annas per cawni of dry land. The 
thunduwarara was claimed by the plain¬ 
tiff by virtue of his mirasi right over the 
village and also by reason of an agree¬ 
ment that is a registered rauchilika, 
dated 26th .January 1905, Ex. B, executed 
by the defendant. The District Muusif 
held (a) that the mirasidar’s right to 
collect the plaint perquisites “foil into 
disuse” about 1870; that 

“it was too late ia the day for him now to seek 
its enforcement as sabsistiog right on the basis 
of the general custom in the village.” 

(b) that the defendant executed the 

rauchilika Ex. B of 1905, possibly 

“in order to help the plaintifi in his endeavours 
to resuscitate the plaintiff’s primitive right which 
bad fallen into disruption,” 

and that it was also possible 
“that the defendant executed a document under 
a misapprehension as to the exact right of plain¬ 
tiff to enforce the fee at present;” 

and the District Munsif finally thought 

that "on the whole there was no legal 

consideration” for the plaint agreement. 

Hetherefore dismissed the plainbiff’ssuit. 

On appeal the •learned District Judge 
(Mr. Booty) held that as in the settle¬ 
ment register (Ex. J of 1878) it was re¬ 
corded that 

“the lands for which pattas had been given 
by Government to payakacis or on dharkast 
to mirasidars were exempted from swatan- 
tram fees” 

and as the plaintiff had failed to prove 
that the plaint lands fell under the cate- 
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fiory of lands other tVian those exoinpted 
fiom swatantaram fees accordin.t^ to tliat 
settlement register, and as the defendant 
had probably refused ludor to to 

pay Lhunduwaraiii to the mirasidar on 
the strength of the statement in the 
settlement register, the mirasidars’riglit 
was dead by limitation in 1800.” Ho 
further held that the nmchilika. Kx. H 
of 1005, had absolutely no consideration 
to support it. _ lie therefore dismissed 
the apiieal. When th;s second apjioal 
hrH came on for hearing on 17bh Decem¬ 
ber liai before a Division Bench of 
this Court, it adjouriied ^ino die for 
t!io decision of tlio lull Bench to which 
the general (juestion of mirasidirs' rights 
wore referred in Sc-<!i<ich^tla Chctii/v. 
Pd> (I hi n uasan}! ([}. The opinions of 
the I'Uil ImuicIi in tdiat cue were pro- 
nouncel on 17th Fehruarv lOlOand they 
are reiiorted a^.sM ‘''hula Chctci, v. Vara. 
Chinnasavu (1): see-117 (of 10 
The present second appe-l tlien came on 
for hearing before myself and Napier, J., 
in September 1910. We found oursoives 
unable to accei)b the finding of tlie Dis- 
trict Judge that tlio plaintill's claim to 
obtain thunduwtivam” (a, part of the 

mirasidar’s swatantaramj “became barred 
in 1890.” Then as regards the right of 

the mirasidar to collect thunduwaram, 

I shall here quote from my above order 

of '20th September 191G concurred in by 
Napier, J. 

Ayhng J., [in '‘St^hachnli Chethi w. I‘nra 
Chmna3a,m {in says: ‘There arc uudoubtedly 
certain lucilonts. which have been claimed as 

'from 

ancient times and have to some extent been 
ecogui/ed, one of such incidents being, ‘the 

f^ps {thundu.varam) on lands 
(or cultivation to nonmirasi cultivators 

f'Overnment.’ Then the 
earned Judge says that this right also requires 

Tnil ®''f'^tilisbed by the mirasidar 

and that ho ought to adduce proof of the 
existence the custom to p.iy such dues he 
refers to SaJekajt Ran v. LitchinanaOoundan{2), 
Kumaraswami Sastri. J., refers to the opinion 
= Golloctor of Cbiagleput in 1839 which 
admitted the mirasidar’s right to collect 
thunduwaram, swatantrams, etc., in the shei- 
kal lands In another place, the learned Judge 
quotes the opinion of the Board of Revenue in 
irwl follows: Brielly the system, as it at 

miras.dars to all the waste lands in their 
illages and to the levy of swatantram or fees 
rom payakans or nonmirasidars who may 
take upland for cultivation. This claim was 

out setiloment carried 

Government order dated 
15th February 1876. No. 221), and after full 


consultation with the mirasidars, a memorial 
fee {swatautatain), fix d at an average rate of 
two annas ou every rupee of Oovernment assess- 
inont was declared to be leviable by the mirasi- 
dirs not only on every field Iviog waste in 
C-ich villa;c. hut also on all lands now held 
by ilte mira<id-ir< thcm-clves and included in 
llicif pittas, should such lauds be subscipieutly 
mlinqin.sljMd and t iken up by a nonmirasidar. 
J he foe claimable on each field was dulv entered 
in the seitlt»ment registers against every field 
liable to it. The only lands against which fees 
\\iro not entered were tho'e which had already 
bC'Ui obtained by strangers .md which were 
hold uudorleaseorpaUa from Oovornment,’ 

1 hen the learned Judge refers to the Ooveru* 
m.nt orders passed on 19th Octol-or 1909 about 
s'vatantrams as follow.^: ‘The right of the 
uiira«jidars to levy a fee at the rite of two 
ounas in the rupee of the asscssmeut of both 
<hy and wet lands, has been recognized by 
Goveruroont except in the ca^e of the under 
mcntiouc-J fiohh which are five of utantrat'is 
i'O long as t'loy arc l.cld und T the terms of the 
original gr.ints.’ Next ho refers to Sakk'iji Ban 
V. Tjitchviana Cioiindan (2) in which it was 
hcl'l that ‘whc’e the right was flenicJ, there 
Miould be inquiry whctlior, by cu>tom, it 
prevails cu the estate or if there are not sufii* 
cient instances on the est.ito tuanord grouiuTs 
for a dfccision, ou similir estates in the 
neighbjuihood.’ In the result, tlio f llowing 
the deci'ioQ in Sikkiji Il'iu v. Lttchman.i 
Gonm/tn (2) which was rec'gni/.ed as good law 
by the Judges who decided the above Full 
Iw’uch ca.se, we hold tliat where fas in this case) 
the tenant denies th^' rigi't of the mirasidar 
to thunduwar im, the burden of proof ison the 
Miravvidar to prove the existence in himself of 
the right by establishing a custom to pay such 
duos.” 

After thus indicatiDg our opinion that 
fche custom of paying thunduwaram when 
set up by the mirasidar is one to be 
proved by the mirasidar by adducing 
proofs of instances of levy of such fees in 
his owQ estate and similar estates in the 
neighbourhood, we sent l)ack the reeord 
to the District Court for fresh findings 
on issues 1 and 2, pointing out some of the 
errors which, in our opinion, occurred 
in the julgniont of the District Judge. 
Issues 1 and 2 are as follows: 

“(l) Whether the plaint agreement, 'Ex. B, 
bears no consideration. (2) Whether the plain- 
iff 13 entitled to the dues, claimed even anart 
iromthe agreement?” 

On remand, the case was heard in the 
District Court by another District Judge 
(Mr. \enugopala Chetty) and he recorded 
fandings against the plaintiff, his ma¬ 
terial conclusions being as follorvs; 

1 F 17 S 7^® wttlenient register, Ex. J of 

idar 13 entered only in respect of some 

4^TIt 20, 22, 24. 46. 

4b and 129 m the plaint Sch. B (which 
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relates to dry lands in defendant’s patba). 
Against No. 114 B in that same schedule 
the remark in the settlement register is 
that no swatantram is due until the land 
■was relinquished, that is until it was 
given up by the then pattadar and taken 
up by another. Against the web lands in 
Scb. A, no swatantram fee is entered 
in the appropriate column as due to the 
mirasidar. 

“Tho settlement rcgiatar must be regarded as 
a Record of Rights showing ho.v far the Govern¬ 
ment was prepared to recognize tho claims of 
the mirasidars.’ 'The ryots knowing as they 
did that there was a conflict between the Mira¬ 
sidar and tha Government, would have naturally 
refrained from paying all tho dues claimed by 
tho mirasidar. The settlement register coupled 
with the oral evidence shows that there was in¬ 
terruption in the enjoyment of the Mirasidar’s 
right to thnnduwaram. There is no evidence 
that the mirasidar has attempted to enforce his 
light in a Court of law during all years. Under 
these circumstances, the interruption raisesa pre¬ 
sumption against tho existence of the custom." 

(b) Exhibits L and L-l of the year 1820 
relate to litigation between the plaintir'fs 
grandfather and certain inaniamdars (not 
sukhavasi tenants). Though the plain- 
tiff’s predecessor’s right to collect 
thunduwaram and other mirasi dues was 
recognized therein, the dispute there was 
not between the mirasidar and the 
sukhavasi raiyats and the question of the 
right to collect rnirasi dues was nob 
formally adjudicated upon by tho Court. 
(Though the District Judge does nob 
expressly say that these ancient docu¬ 
ments of 1826 are, therefore nob of much 
value, he evidently means to suggest it), 
(o) The documents Exs. C 2 to C-15 be¬ 
ginning with 1864 are debt bonds exe¬ 
cuted to the mirasidar by sukhavasi 
tenants. Some of them are for arrears 
of village. Adaya income and others ex¬ 
pressly state that they are debt bonds 
for arrears of thunduwaram. “It is pos¬ 
sible that they refer only to lands leased 
by the mirasidar.” 

"The practice in the case of such lands cannot 
be invoked in proof of a customary right of 
mirasi dues from tenants introduced by the 
Government.” 

(The reasoning in this part of the 
learned District Judge’s judgment is not 
quite clear, but he evidently means that 
as tho settlement register Ex. J does 
not mention the swatantram fees with 
reference to moat of the plaint lands, the 
defendants prodeceseor-in-bitle must be 
deemed to have been a tenant introduced 
to those lands by the Government and a 
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customary right to collect mirasi dues 
from such lands can only be proved by 
evidence of payment made specifically 
for such lands), (d) As regards VjXS. E 
and G. Ex. F was a statement prepared 
by the then karnam and tho agent of 
the plaintiff’s grandfather at the time of 
the settlement in 1878. Having regard 
to the fact that the Government did nob 
act upon it, as is clear from the settle¬ 
ment register Ex. J, not much importance 
can be attached to it. As regards Kx. G, 
it is nob signed by anyone and does not 
convey any information as to what lands 
are included in it and it is therefore 
doubtful whether it inculded also lands not 
included in the mirasidar’s patta (that is, 
lands for which Government issued pattas 
direct to the tenants), (e) Exs. E, II 
and K, (two of them executed to tho de¬ 
fendant himself) no doubt refer to tho 
right of the mirasidar to receive mel- 
waram thundu from certain lands in tho 
village. They are of the years 1885. 
1887 and 1889. long after the settlement 
register, and though in tlie settlement 
register, Ex. J, swatantram is not en¬ 
tered against the lands mentioned in 
these mortgage deeds the right of the 
mirasidar is acknowledged in these docu¬ 
ments. The District Judge however hold 
that there was 

"considerable force in tlio defendant’s argument 
that these documents are uoi sudicient to prove 
a general custom, especially as they relate only 
to a small extent of the lands.” 

(f) .\s regards B and D series, Ex. B 
being the plaint agreement executed by 
the defendant himself in 1905 and the 
other exhibit agreements taken from 
other tenants, though attested by the 
defendant himself, the District Judge 
thinks that no importance should be at¬ 
tached to those documents of 1905 as 
they were "recent”, (g) Then tho Dis¬ 
trict Judge refers bo some document on 
defendant’s aide on which it was argued 
that the omission to expressly mention 
thunduwaram in those documents was 
against the plaintiff’s claim and to the 
fact that no thunduwaram has been col¬ 
lected for several years before suit. (The 
question whether Ex. B was supported 
by consideration or nob is so closely in¬ 
terwoven with the question whether the 
mirasidar has a right by custom to re¬ 
cover thunduwaram that it might be 
said to stand or fall with it. As regards 
the rate of the thunduwaram, the Dia- 
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tricfc Julge decidefl that if the plaintiff 
was entitled to it at all, he was entitled 
at the rates claimed by him). Mr. 
Govindaraghava Aiyar, the learnel vakil 
for the appellant, strenuously contended 
(a) that he was entitled to argue on the 
•whole evidence adduced as to custom just 
as if it were aquestion of fact the finding 
on which miglit be attacked in a regular 
appeal preferred to this Court; (b) that 
even if lie was bound to accept particular 
facts and pieces of evidence which the 
lower Court held to he not established 
or false as conclusive, ha was entitled to 
aigue that on the facts hebl to be estab¬ 
lished and the pieces of evidence accep¬ 
ted as genuine by t'le District Judge, the 
District Judge ought to have found as a 
matter of law that the custom set up 
by the plaintiff was estahlisho 1; (c) that 
the learned District Judge was mistaken 
in his statement tliat Ex. G is not signed 
by anyone; and (d) that he was not 
justified in making a distinction between 
the rights to collect mirasi dues from 
tenants introduced by blie Government 
and tenants introduced by the rnirasidar 
and in rejecting the evidence indicating 
the collection of thunduwaram on the 
mere ground that it was not specifically 
shown that that evi lence related to the 
former class of lands. 

I shall deal now with the first ques¬ 
tion, namely, that as this second appeal 
relates to a question of custom, we are 
entitled to consider the whole evidence 
ourselves including the evidence which 
was not believed by the District Judge to 
be true or genuine. As I said in the'very 
haginning, I do not intend to deal finally 
with any of these questions as I have 
considered it advisable that the whole 
case should be decided by a larger Bench. 
In Kakarla Abbayya v. Raja Veiikata 
Papayya Rao (6) Sir S. Subramania 
Aiyar, Offg. C. J., and Boddam, J., refer 
to Eamimantamma v. Rami Reddi (7), 
Mirahivi V. Vellayanna (8) and Vishnu 
V. Krishnan (9) (the last of which was 
decided by a Pull Bench) has established 
that a finding as to the non-existence of 
an alleged local custom could be revised 
u High Court on second appeal on 
the evidence. They then refer to the 
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8 Mad. 464. 

(9) U884 

7 Mad. 3 (P. B.). 


ponding to the present S. 100 (a), which 
contains the words “the decision being 
contrary to (some specified) law or usage 
having the force of law,” The learned 
Judges then continue: 

"ThU language is so explicit as to render 
suporiUioii? the seokiog for the reason of the 
provision though that is not difficult to dis¬ 
cover. vi/.. that a usage of the kind men¬ 
tioned, being in its nature such as must neces¬ 
sarily a:doct, not only parties to the parti¬ 
cular litigation and their privies, but whole 
bodies of people, .stands on a footing similar to a 
matter of law derived from other sources than 
usage. The very limited scope which is allowed 
to usages in England, due to special historical 
cau.ses (See Pollock and Maitland’.s History of 
English Law, Edn. 1, Vol. 1, p. 160), accounts 
for questions as to their existence being treated 
as falling under the category of questions (or the 
jury. Of course, it is othor.visc in this country 
where from the davs of Manu it has been laid 
down that ‘custom is transcendent law.' It is 
clear therefore both upon authority which is 
binding upon us as the opinion of a Full B.'nch, 
and as the right interpretation of the provision 
in question of S. 5Sl, Civil P. C., that, though 
the section disallows a second appeal with refer¬ 
ence to findings of fact, yet, thoexistcnce or non- 
cxisteuce of a u«age having the force of 1 iw is 
unatTect*;d by such di.«allowance. Consequently, 
it is the duty of this Court, when it has to pro¬ 
nounce upon that que<tiou, to examine the evi¬ 
dence bearing upon it, not only as to the suffi¬ 
ciency thereof to establi.sli .all the elements 
(antiquity, uuiformiiy, etc) required to consti¬ 
tute a valid usige having the force of law, but 
also the credibility, of the evidence relied on and 
the weight duo to it. Accordingly we heard Mr. 
Rangacbariar upon the evidence in support of 
the alleged usage.” 


xiiud (lULuruiu^ 


the credibility of pieces of evidence ad¬ 
duced io support of local usage can be 
considered by the High Court on second 
appeal. In Mahamad Mecran Bibi v. 
Mahamed Rowther (10) Spencer and 
Phillips, JJ.. have held that the question 
whether the parties in a suit are govern- 
ed by the Hindu or Mahomedan law, is a 
question of fact and does not relate to any 
usage having the force of law. The 
prti63 in that case were Mahomedan 
Labbais of the Trichinopoly District. It 
seems to me fairly arguable with the 
greatest respect to the above decision, 
that the question whether the local usage 
among these Labbais had the force of a 
law which made their rights of snooession 
governed by the rules of Hindu law. 
comes under S. 100, old Civil P. C., though 
tli 0 rulos of both m i ^ \ 

I 1 “ UiQdu and Maho- 
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sioQ in Kunhavibi v. Kalanathar (ll) 
docjikied by Tyabji and Spencar, JJ. The 
most recent case which I have come 
across in this Court decided in November 
1916 is that reported VL^Pankajammal v. 
Secy, of State (12), byAyling and Sesha- 
giri Aiyar, JJ. That related to the cus¬ 
tom as to the order of succession of 
trustees of a particular Kattalai in the 
Conjeevaram temple. The following ob¬ 
servations occur: 

Before we send the case down, it is desirable 
to advert to the extreme contention that was put 
forward in this Court that in all cases where 
evidence as to custom has been let in, we are 
bound to weigh such evidence and decide for 
ourselves upon the materials. Mr. Rama- 
cbandiier, who came in at a later stage of the 
case, conceded that this contention is not sup¬ 
ported by authority. The learned vakil argued 
that the question, whether on the facts as found, 
the Courts below were justified in saving that a 
custom has not been proved, is a point on which 
the High Court is entitled to draw its own in¬ 
ference, To the proposition thus advanced, we 
see no objection. But we must point out that the 
value to be attached to the evidence let in, its 
reliability and, in a measure, its relevancy, are 
hII matters for the Court below and that the 
High Court would not be justified in weighing 
the evidence, <as if it were sitting to bear a first 
appeal. It is open to doubt whether tho expres¬ 
sion, ‘a usage having the force of law’ in S. 100 
(a). Civil P. 0., should not be confined to tho 
usages of the country or of the community as 
suggested by Petheram. C. J., in Nivath Singh 
V. Jikiklii Singh (13). Customs like pre-emption, 
tho law merchant and usages like those referred 
to in S. 11, Act 8 of 1SG5, seem to have been 
in tho contemplation of tho legislature. It seems 
doubtful whether a private right, like the one 
wo are considering, fallso within S. ICO, Cl. (a). 
However that may be, wo feel no doubt that 
tho High Court should not be called upon to 
examine the oral and documentary evidence 
relating to a private custom as if it were hear¬ 
ing a first appeal.“ 

I must, however, say that the decision 
of this Court in Eakarla Ahhayya v. 
Ttaja Venkata Papayya Rao (6), following 
the Full Bench decision in Vishnu v. 
Krislman (9), is not adverted to by the 
learned Judges who refer to the case in 
Nivath Singh v. Bhikki Singh (13). 
which seems to have never been lol lowed 
in this Court as law. I shall now refer 
to a very recent decision of the Privy 
Council in Palaniappa Chetty v. Sree- 
math Beivasikamony Pandara Snnadhi 
(l4). There a custom of granting por- 
manent lease s o^he _nroperty of a parti- 

(11) A. I. R. 1015 Mad. 7U=2i LC. 523=88 
Mad, 1052. 

(12) U017J 40 Mad. 1103=40 I. C. 516. 

(13) Ll885j 7 All. 049. 

(14) A. I. H. 1917 P. 0.33=39 I. C. 722=40 
Mad. 709=14 I. A. 147 (P. 0.). 
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cular temple was sot up. Their Jjord- 
shij's of the i’rivy Council say at p. 13 
of 33 M. L. J. (1): 

“It ba?, however been prcs.'Cd on behalf of tho 
appellants that there are two findings: one by 
the Miinsif and one by tho Subordinate Judge, 
who agrees with him that the ancient custom 
relied upon has been proved, and tliat as that is 
au issue of fact, it must bo accepted. No doubt 
two findings upon questions of pure fact must 
bo accepted by this Board, but questions of the 
existeuce of an ancient custom are generally 
questions of mixed law aod fact; tho Judge first 
finding what were tho things actually done in 
alleged pursuauco of custom, and thou determin¬ 
ing whether those facts so found satisfy the re¬ 
quirements of the law. This latter is a question 
of law—not fact.’’ 

I think that this case gives to the ex¬ 
pression “local usage” a much wider 
meaning than Sir C. Petheram, C. J., 
was inclined to allow in the ease of 
Nivath Singh v. Bhikki Singh (13). I 
shall now turn to the case of Kailas 
Chandra Dutta v. Padrna KishorcHoy 
( lo ), decided in April 1917. Here 
^Mookerjee.J.,reviews tlio authorities, dis- 
sents from Kakarla Ahhayya v. Raja 
Venkata Papayya Rao (G), and Vishnu 
v. Krishnan (9). and sums up as follows; 

“But tbi.s does not entitle the High Court in 
second appeal to determine whether the evidence 
of the existence of the alleged usage is or is not 
credible, though the High Court is competent 
to determine, whether the usage, proved by evi¬ 
dence to exist, does or doe.s not possess the force 

of law.The pubstanco of the matter is that 

while the question whether a given stale of 
facts establishes a binding custom or u-;igo is a 
question of law, the question wbotlier such a 
state of facts has been proved by the evidence is 
a question of fact.’ 

In this conflict of authorities, in viow 
of the facts thutVislniu v. Krishnan (9), 
was decided hy a Full Bench of this 
Court consisting of four very learned 
Judges (Turner, C. J., Innes J., Kindersloy 
J., and Muthusami Aiyar, .).) and was 
followed in Kakarla Ahhayya v. Raja 
Venkata Papayya Rao (G), and having 
in view the fact that this question of 
mirasi rights is reaching its final stage, 
I think that not only tho mere questions 
of law, (namely, whether tho High Court 
in second appeal can go into the credihi- 
lity of tho evidence, whether it can con¬ 
sider the weight to bo given to the evi¬ 
dence which is believed by tho lower 
appellate Court and whether the evidence 
taken as a whole is legally sufficient to 
establish the custom and tho legality 
and binding force as law of the custom, 
etc.) but even the decision of the whole 

(15) L19171 41 I. C. 959. 
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matter inic^ht he left to a larger Bench. 
The Apjicllate Side Ilules cf the ini’ll 
Court, p. o, R. 2 ?ay3: "The followini’ 
matters shall ordinarily be heard and 
decided by two Judge?,” and then among 
the nntters are mentioned "appeals frotn 
the decree of a civil Court” which I take 
it, include? a second !ij)p9il. So a second 
appeal is treated as one of the "matters" 
to bo hoard by a Bench of two Judges. 
Then it says 

“prDvilc'l both JuJgO' agree that tho det^rmiiia- 
tiou involve* .a question of law. they may order 
that the maft- r. or the (piebtiou of law. he re¬ 
ferred to a Full Bench.” 

I think that this empowers us to 
refer not only a question of law but tho 
whole ‘matter" of the second appeal to 
i Full Bench. If a question of law alone 
is pert'erred, then K. d fp. 4) would 
apply and the “matter” (or tho case) 
would ultimately come hack to us. 

I have thus dealt with the contentious 
(a) and (b) of Mr. Govindiraghava Aiyar. 
As regards contention (c) about tho learned 
District Judge's allogoi mistake in his 
statement lint Bx. G is uot signed by any 
one Mr. Govindaragliana .\i\ar has nob 
printed tho whole tJ Kx. G :tn i I think it 
is l)ottL*r to leave it to fc'ic Full Bencu to 
decide whether they would allow liim 
to have it printed in order to prove his 
contention. As regards the last conten¬ 
tion (d), I think there is much force in 
his argument that tho District Judge 
ought not to have rejected the evidence 
alTorded by Ex. 0 series on tlie ground 
that such evidence is valueless unless it 
was shown to speclically relate to lands 

granted by Government. I am also inclined 

• 

to hold that the Government’s non-recog¬ 
nition in tlio settlement register of the 
rnirasidar's right to collect swatantrams 
from such lands cannot be said to detract 
in any appreciable manner from the 
weight of the other evidence relating to 
rnirasidar's right by custom to coileefc 
such dues having regard to the history of 
the mirasi tenure rights and to the fact 
that the Government has been trying to 
gradually restrict such rights. I might 
also state that as at present advised (as¬ 
suming that this Court is entitled to 
weigh tho evidence), I should be inclined 
to hold that the learned District Judge 
has not given sufficient weight to Exs. E, 
H, Iv and B and the old legal records Exs. 
L and L 1. (I would accept the rate of 
thunduwaram found by the District 


Judge if the plaintiff is held entitled to 
collect thunduwarm). I am inclined fur¬ 
ther to doubt very much the soundness of 
tho view of the District Judge that even 
as regards the plaint lands, fields Nos. 5, 
(i, 20, 22, 21, 46, 46 and 129 which are 
specially mentioned in the settlement 
register itself as liable to jiiy swantan- 
tram fee to the mirasidar, the custom set 
up should be held to he not proved be¬ 
cause the custom is not (in tho learned 
Judge's view) proved as regards the other 
lands also and because there has been an 
interruption for several years. However 
as I said 1 would, having regard to tho 
dilliculty and importance of all tho ques¬ 
tions involved, refer the whole matter to 
a Full Bencli. 

Philiips, J. —Thi.s suit uas remanded 

for a linding on .several issues the most 

important of wliioli is issue 2 

"wlv-tbor tho ]daintin is entitled to the due? 

claimed even apart from the agreement” 

The ducsclaimed consist of what is called 
thunduwaram. aud the plaintiff alleges 
thatas miia?idar, ho is according to custom 
entitled to levy those dues from tho de¬ 
fendant. Tlio District Judge has tried 
the issue and has found that no custom 


has been proved to exist under which the 
pl'iintilt is entitle 1 to make this claim. 
Tliis lindiug is a finding on custom and it 
is now sought to impeach it upon the evi¬ 
dence. No doul)t, a question of the exis¬ 
tence of a custom is a question of mixed 
law and fact, and under S. 100, Civil P. 
C. a second appeal may lie to tho High 
Court on the ground that the decision 
is contrary to law or to some usage 
having the force of law. The question 
of custom has boon repeatedly con¬ 
sidered and it has been held that the ques¬ 
tion of the mere existence of a custom 
is a question of fact [vide in Uureehur 
V. Judoonath (IG) and Syud Ali v. Gopal 
Doss (17J], and this has also been the 
view of the Judicial Committee in Md, 
Kamil v. Ivitiaz (18) and in 
v. Durga Stngh (19). In Ea 7nratan v. 
Nandu (20) it was held by the Judicial 
Committee that, 

no Court of second appeal can entertain an ap¬ 
peal upon any question as to the soundness of 

findings of fact by the Court of first appeal, and 
if there is evidence to be coosidered, the decision 


\ A V / ^ A i 


(18) (1009] 31 AIL 557=13 0. C. 183=30 I. A. 
211=4 I. C, 457 (P.C ). 

163=61. C. 787 

(20) (1692] 10 Cal. 249=19 I. A. 1 (P.C.). 
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of the Court, however unsatisfactory it might be, 
if examined, must stand final.” 

In Ramqopal v. Shamskhat07i (21) this 
principle was approved, although it was 
held that in that particular case, which 
related to a custom, the facts found need 
not be questioned, but the soundness of 
the conclusions from them was in ques¬ 
tion and that was a matter of law. In 
Mohesh Chunder Dhal v. Satrughaii 
Dhal f22) it was held that the question 
of the existence of a custom of lineal 
primogeniture as the rule of succession 
was a question of fact. In Kunhambi 
V. Kalanathar {li) it was held by this 
Court that 

“whether an alleged custom can be enforced 
at all or whether it is uncertain, irregular or un¬ 
reasonable and as such ought not to be recognized, 
is a question of law, but the question whether 
the custom exists and if it exists, it applies to a 
particular person or set of persons, is a question 
of fact ” 

and this seems to me to correctly des¬ 
cribe the principle laid down by the 
Judicial Committee in the above cases. 
In the present case, the question that 
has to be decided is whether the plaintiff 
is entitled to collect thunduwaram from 
the defendant, the right claimed being 
based upon an alleged custom. The exis¬ 
tence of this custom in certain places has 
been held to be true and the right has 
been held to rest in certain mirasidars as 
such. The Full Bench decision reported 
as Seshachala Chetiy v. Para Chimia. 
sami (l) has recognized this customary 
right of levying thunduwaram but the 
Court was opinion that its existence 
in any particular case was a matter of 
proof. When therefore it is not a ques¬ 
tion as to whether a certain set of cir¬ 
cumstances forms a custom having the 
force of law, but where the question is 
whether a custom which has already 
been recognized by Courts as having the 
force of law, exists in a particular locality 
or between particular parties, it seems 
to be a question of fact, and if the matter 
were res integra, I should feel inclined to 
hold that the present finding of the Dis¬ 
trict Judge, to which exception has been 
taken, is a finding of fact with which 
this Court cannot interfere in second 
appeal. In Kakarla Abhayya v. Raja 
Venkata Papayya Rao (O) however it 
was held that when the finding was as 
to an alleged local custom, the finding 
^i^d_he examined in second appeal and a 

(21) L1893)'2dOal. 93=19 I. A. 228‘'P. C.]; 

(22) [1902] 29:Cal. 343=29 I. A. 62 (P. C.). 


conclusion arrived at. The decision was 
based upon the decisions in Ilanmnan- 
taynma v. Rami Reddi (7), Viahnu v, 
Krishnan (9) and Mirahivi v. Vellay- 
anna (8), in all of which cases a ques¬ 
tion of custom has been considered by 
this Court in second appeals, hut in 
which the contention had not been put 
forward that such a question could not 
be raised in second appeal. In Kakarla 
Abhayya v. Raja Venkata Papayya Rao 
(6) this Court \v 0 nt, as it seems to me, 
considerably further than the dictum 
laid down by the Privy Council in Ram- 
gopal V. Shamskhaton (21), which was 
that the facts found need not he ques¬ 
tioned but the question of the soundness 
of the conclusion arrived at, was a matter 
of law, for it held that where the exis¬ 
tence or non-existence of a usage having 

the force law was in question, 

“it is the duty of this Court .... to examine 
the evidence bearing upon it, not only as to the 
sufficiency thereof to establish all the elements 
(antiquity, uniformity, etc.,) required to con.sti* 
tute a valid usage having tbe force of law, hut 
also the credibility of tbe evidence relied on and 
the weight due to it.” 

If this be accepted as correct law, a 
Court in second appeal would be hound 
to examine the whole evidence relating 
to an alleged custom and to see what 
weight is to be attached to each particu¬ 
lar portion of it, and I decide whether 
the evidence w’as reliable and witnesses 
worthy of credit. This appears to be 
somewhat inconsistent with the usual 
understanding that in a finding of fact 
upon the evidence, the losver appellate 
Court’s decision is final; and in Kailas 
Chandra Dutta v. Padma Kishore Roy 
(15), Kakarla Abhayya v. Raja Venkata 
Papayya Rao (6) has been expressly dis¬ 
sented from. In a recent case in Pankaj. 
ammalv. Secy, of Stateil^) another Bench 
of this Court remarked that the contention 
put forward that, in all cases where evi¬ 
dence as to custom had been lot in, the Court 
was bound to weigh such evidence and de¬ 
cide upon the materials was not su[)ported 
by authority, but apparently the de¬ 
cision in Kakarla Abbayya v. Raja 
Venkata Papayya Rao (6) was over¬ 
looked. The learned Judges proceeded to 
say that the question whether, on the 
facts as found, the Courts below were 
justified in saying that the custom had 
nob been proved, was a point on which 
the High Court was entitled to draw its 
own inference, and that in accordance 
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with the above mentioned dictum of the 
Privy Council in Bamgopal v. Shams- 
khatoii (21). In Palaniappa Chelty v. 
Sreemath Deivasikomoiiy Pandara San- 
(14), the Judicial Committee also 
remarked that: 

“quesHons of the existence of an ancient cus¬ 
tom are generally questions of mixed law aud 
fact, the Judge first finding what were the 
things actually done in alleged pursuance of 
custom, and then determining whether these 
facts so found satisfy the requiremeuts of the 
law. This latter is a question of hw~uot fact.” 

If we apply tliis principle to the pre¬ 
sent case it would appear that the finding 
that the custom of levying thunduwaram 
does not exist as between i>laintifi' aud 
defendant, is a finding of fact. In view 
however of the decision in Kokarla Ab- 
hciijijii V. Baja Venkata Pajnujya liao{Q) 
I agree that it is advisable that the ques¬ 
tion should be submitted to a Full Bench 
and as my learned brother wishes to re¬ 
fer. not an abstract iiuestion, but the 
whole of this case, I concur. 

Opinion 

Wallis, C. J.— As regards the ques¬ 
tion of law referred to us I am of opinion 
Ithat the decision in Kakarla Ahf cujt/a v. 
Uaja Venkata Papayya Jiao (G) must be 
overruled. In the cases to which Sir Char¬ 
les Turner was a party the Court no 
doubt examined the evidence in detail to 
see if it was sufficient to support the cus¬ 
tom, but in no case did they interfere 
with the findings except in Mirabivi v. 
Vellayatina (8) and thereafter referring 
to the findings they observed that the 
question before them was "whether 
there is evidence on which such custom 
could reasonably have been found to 
exist. They came to the conclusion 
that the evidence was not reasonably 
sufficient to support the custom. No 
question of the limits of the Court's 
right of interference in second appeal 
was raised or decided in these cases. As 
regards Kakarla Abbayyav. Baja Veiika- 
ta Papayya Bao (6) I am unable with 
great respect to agree with the observa¬ 
tions of Subramania Aiyar, J., as to the 
effect of the words “usage having the 
force of law,” in that section. This sec¬ 
tion has a long history going back to the 
days of the Sudder Court. Act 16 of 1853 
pve a special appeal to the Sudder Courts 
from any decision passed on a regular ap¬ 
peal in any of the subordinate civil 
Courts: 


"first on the ground that the decision hath failed 
to determine all material points in difference io 
the cause, or hath determined the same or any 
of them contrary to law or usage having the 
force of law.” 

Under that section, as under this, 
where one of the material points in the 
case is the existence of a custom, that, as 
the Privy Council has recently laid down 
is a mixed question of fact and law; and 
the Sudder Court was only entitled to 
interfere if the subordinate Court had 
determined it 'contrary to law or usage 
having the force of law,” and not, also, 
as in ordinary appeals, on the ground 
that the subordinate Court had deter¬ 
mined the point contrary to the weight 
of the evidence The words "usage hav¬ 
ing the force of law” in the section ap-( 
pear to me to bo little more than words 
of amplification, and in any view not tc 
give the Court any larger powers of in¬ 
terference with findings as to custom in 
so far as they are findings of fact than 
with any other findings of fact. This 
section was reproduced in the succes¬ 
sive Civil Procedure Codes with altera¬ 
tions that in no way aft'ect its scope so 
far as the present iiuestion is concerned. 
The more recent decisions of .\yling and 
Soshagiri Aiyar, JJ. [Pankajammal v. 
Secy of State (12),] and of Mookerjee 
and Beachcroft, JJ., in Kailas Chan¬ 
dra Dutta v. Padma Eishore Boy (15), 
where all the cases are exhaustive¬ 
ly reviewed, take the same view. 
Even so, I am of opinion that the finding 
of the District Judge that the custom is 
inapplicable to thi-a estate cannot be ac¬ 
cepted. He does irot find that there has 

been in lawadisccntinuanceof the custom, 

but uses the fact that swatantrams are 
not proved to have been paid for a long 
time as evidence against the existence of 
the liability. He gives no effect to the 
record in the settlement register of 1873 
that the lands in B schedule were liable 
to pay swatantrams. This is a strong 
instance of the assertion of the right on 
the estate and is entitled to great weight, 
while on the other hand the refusal of 
the settlement officers to register the 
Swatantram as payable in support of the 
lands in A schedule is net conclusive as 
they had no authority to determine the 
question ^ As regards Exs. E, H, and K. 
the District Judge finds that they in¬ 
dicate a right to thunduwaram even in 

no swatantram 
IS entered in the register, but observes 
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that they relate only to a small extent 
of lands. Lastly we come to the docu¬ 
ment Ex. B in which the defendant 
agrees to pay swatantrams and Ex. D 
series to the same elTect which were 
taken from the other tenants. These are 
strong admissions against interest, and 
,the District Judge was not justified in 
dismissing them as of no importance 
because they are recent. The liability to 
iPay swatantrams is a well-known in¬ 
cident of mirasi tenure in Chingleput; 
;but as it is not universally applicable, it 
has been held by the Full Bench in 
Sakkaji Rauv. Lachmaiia Goundan (2), 
that it is for the mirasidar to show that 
he is entitled to enforce it "by the cus- 
Itom of the estate or the neighbourhood.” 
The above findings of fact by the District 
Judge are in my opinion sufficient to raise 
a presumption in the plaintiff’s favour 
which is not rebutted by any other find¬ 
ings, and I would reverse the decrees 
and decree the suit with costs through¬ 
out. 

Sadasiva Aiyar, J. —I confess that 
I have felt great hesitation in arriving 
at a conclusion on the question whether 
in second appeal the High Court has got 
a right to itself examine the evidence 
with reference to which the finding of 
the District Judge on the issue of custom 
was given. On the one side there are 
the decisions of this Court in Ilanuman- 
tamma v. Ra7nt Reddi (7), Vishnu v. 
Krishnan (9) and Mirahivi v. Vella- 
yanna (8), where several learned Judges 
of this Court (including Sir Charles 
Turner, C. J., and Muthusami Aiyar, J.) 
have assumed as indisputable that this 
Court has gob such a right. I agree with 
Sir S. Subramania Aiyar (Officiating 
Chief Justice) in Kakarla Ahbayya v. 

Venkata Papayya Rao (6) that 
it is impossible to believe that the 
learned Judges who decided those cases 
overlooked so obvious an objection.” In 
Kakarla Abbayya v. Raja Venkata 
Papayya Rao (6) Sir S. Subramania 
Aiyar (Officiating Chief Justice) and Bod- 
dam, J., directly decided that whatever 
may bo^ the English law, where a ques¬ 
tion of usage having the force of law,” 
is concerned, the High Court in second 
appeal ought to have and has the power 
to consider even the oral evidence as 
regards facts, incidents and instances on 
which the parties relied in the lower 
Courts to prove or to disprove the alleged 
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usage. The tendency of recent decisions 
in this Court has been to follow the 
Calcutta decisions. In Kailas Chandra 
Dutta V. Padma Kishore Roy (15) that 
very learned Judge, Sir Asutosh Mookorjee 
who was one of the Bench which decided 
the case, very exhaustively deals with 
the question and I shall extract from 
that judgment the material conclusions 
arrived at therein: 

(1) “The question of the existence of an al¬ 
leged custom is a question of fact. (2) The 
finding of the lower appellate Court is liable to 
attack on the ground that irrelevant evidence 
has been received or that relevant evidence 
has been excluded. (3). Also on the ground 
that there is no evidence of the alleged eustom" 
or that the finding is based on legally insufli- 
cient evidence or that the facts fouud do not 
constitute evidence of the alleged custom. ( 4 ) 
also, ou the ground that legal principles or tests 
h.ave been erroneously applied or that the Court 
has not correctly appreciated the essential at¬ 
tributes of a custom, or has overlooked the 
distinction between a custom and a usage. 
(5) Cousequently, the question whether the 
facts found prove the existence of the essential 
attributes of a custom, is a question of Uw 
which may be discussed in second appeal.” 

I am naturally very loth to diff'er from 
the opinionof Sir S. Subramania .\iyar,J., 
especially as he gives very cogent reasons 
for his conclusion in Kakarla Abbayya v. 
Raja Venkata Papayya Rao (6), but 
I think that there are certain dicta of 
their Lordships of the Privy Council 
which are more binding upon me. In 
Ramgopal v. Shamskhaton (2l) their 
Lordships quote their own decif«ion in 
Ramratan Sukal v. Nandu (20) and lay 
down as regards the construction of 
Ss. 584 and 585, old Civil P. C. (re¬ 
enacted practically in the same terms in 
the new Code) that 

“it has now been conclusively settled that the 
third Court cannot entertain an appeal upon 
any question as to the soundness of findings of 
fact by the second Court; and if there is evidence 
to be considered, the decision of the second 
Court however unsatisfactory it might be if 
examined, must stand final.” 

Now, the findings as to instances of, 
usage, as to the genuineness of documents 
put forward as regards usage and the 
credibility of witnesses are clearly find¬ 
ings of fact. But as pointed out by their 
Lordships of the Privy Council them¬ 
selves in Palaniappa Chetty v. Sree- 
math Deivasikamony Pandara Sanna- 
dhi (14) the Judge’s findings as to "what 
were the things actually done in alleged 
pursuance of custom” may be findings of 
fact but whether the facts so found 
satisfying the requirement of the law, is 
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a question of law. The decision in 
Kakarla Alhayya v. Baja Venkata Pa- 
payya Bao (0) is not expressly referred 
to in Pankajammal v. f>ecy. of State 
(12). Mr. T. R. Ramachandra Aiyar who 
ajipeared in the latter case assures us 
that Kakarla Alhayya v. Baja Venkata 
Papayya Bao (('}) was in the minds of 
the learned Judj^es who decided the latter 
case and that it was quote.1 to them. Of 
course, I accept his statement. The 
position laid down in Kakarla Abhayya 
V. Baja Venkata Papayya Bao (6), 
namely, that the evidence can be gone 
into in detail in the High Court in second 
appeal, is characterized in the judgment 
in Pankajamynal v. Secy, of State (12) 
asan extreme contention. ’ The learned 
•Judges proceed to say that 

“the value to te uttacbeJ to t'jo evidence Ut in, 

V i n d 1 a measure, ils relevancy 
aro all matters for the Court below,” 

They again indicate their inclination 
to the view that the usage having the 
force of law mentioned in S. 100 (a), 
Civil P. C. should be confined to the 
usages referred to by Petheram, C. J.. in 
Nivath Singh v. Bhikki Sitigh (13). 
\\ bile the reliability of evidence lot in 
is for the lower apiiellato Court. I think 
(with the greatest respect) that the 
value to be attached to the evidence 
(provided it is not mere opinion” evi¬ 
dence) supposing it is accepted as true 
and the relevancy of evidence are ques¬ 
tions to bo considered by the High Court 
Uso. If notwithstanding uncontradicted 
instances ranging over a long period and 
jrecognized judicially in several cases, 
the lower appellate Court finds against 
the existence of a proper custom on the 
'ground that in its opinion the instances 
are insufficient in number, the High 
Court is clearly entitled to hold that on 
the facts found by the lower appellate 
Court, the custom is legally established. 
As regards the observations of Pethe¬ 
ram C.J,, in Nivath Singh v. Bhikki 
Singh (l3), they have been expressly 
overruled by their Lordships of the 
Privy Council in Bamgopal v. Shams- 
khaion (21). However us I said already, 

I feel (though after some hesitation) that 
I should follow the principles laid down 
in Kailas Chandra Dutta v. Padma 
Kishore Boy (15) in preference to the 
conclusions in Kakarla Abhayya v Baja 
Venkata Papayya Bao (6), as the former 
decision seems to be more in consonance 


with the dicta of the Privy Council in 
Bayngopal v. Shamskhaton (21) and in 
Muhammad Kamil v. Imtiaz (18) and 
in Anant Singh v. Durga Singh (19). 

In the present case, accepting the facts 
as found, I agree with my Lord that they 
do satisfy the requirements of the law as 
to the existence and validity of the 
custom. I am incilned also to hold that 
we are entitled under S. 103, Civil P. G. 
to go into the genuineness of the docu¬ 
ments in Rx. C series (except Cl), the 
District -Judge, in my opinion, having 
not given a finding about the genuineness 
of these documents (except Cl) and I 
would find that they are genuine. They 
strongly corroborate the other evidence 
as to custom. Farther, the document 
i.x. B executed by the defendant is a 
clear admission of the existence of the 
custom in 1905 and of the defendants' 
liability to pay thunduwaram according 
to that custom. Their Jjordships of the 
Privy Council in Chundra Kiinwar v. 
Chaudhri Narpa Singh (23) quoting from 
English cases state : 

Wbat a party himself admits to bo true may 
be rcasonnblv presumed to be so. The express 
admi^-^iou'S of a party to the suit are evidence, 
and strong evidence against him.” 

Xo explanation was given by the 
defendant from the box as to his admis¬ 
sion in Ex B and 

‘‘unless and until he G-xplains such admission” 
the fact admitted must be taken to be es* 
tablisbed (p. 195)” 

The lower Courts merely argue in a 
circle when they find that Ex. B has no 
consideration because the liability by cus¬ 
tom to pay thunduwaram is not es¬ 
tablished. Further the lower Courts have 
ignored the consideration that as regards 
the right io thunduwarairi, the rairasdar 
has a far less heavy burden to discharge 
than when he lays claim to Natham 
Poramboke lands, etc, [See judgments 
in the bull Bench case in SesJiachala 
Chetty V. Para Chinnasayni (l)]. 

I therefore agree in reversing the 
lower Court's decrees and allowing the 
appeal as proposed by my Lord. 

Kumaraswaini Sastri, J.—I agree 
with the conclusions arrived at by my 
learned brother Sadasiva Aiyar, J. and 
have nothing useful to add. 

__ Appeal allow ed. 

(23) [1907] 29 All. 18l (P.C.). 
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Abdur Eahim and Oldfield, J.T. 

Kasi Visiuanatham Chetty —Pebitionor 
—Appellant. 

V. 

Murugappa Chetty and another — 

Counter-Petitioners—Respondents. 

Appeal No. 217 of 1917, Decided on 
8th October 1917, against order of Sub- 
Judge, Ramnad, in Execution Appeal 
No. 361 of 1915. 

(a) Civil P. C.(1908), O. 21, R. 8—“Court 
of competent juriidiction" refer* to terri¬ 
torial competence. 

The ospressioQ “Court oi competent jurisdic¬ 
tion” in 0. 21, R. 8, refers to territorial compe¬ 
tence and not to pecuniary competence. 

LP 17 C 21 

(b) Civil P. C. (1908), O. 21. Rr, 8 and 80 
— Court cannot in execution sell property 
outside its territorial jurisdiction, although 
decree is transferred by Court having juris¬ 
diction. 

A Court cannot in execution sell property that 
is outside its territorial jurisdiction, even though 
the decree under execution was transferred to it 
by a Court having jurisdiction over the property. 

iP 17 C 2] 

(c) Civil P C. (19081, O. 22. Rr. 3 and 8— 
Execution—Territorial competence is neces¬ 
sary in exccation of decree. 

Although territorial comp3taQce is not neces¬ 
sary iu the matter of the trial of suits it is neces¬ 
sary in execution, since, apart from the special 
and exceptional procedure by precept, a Court 
cannot act through its otiicers except within its 
territorial jurisdiction. [P-17 C 2] 

Judgment. —The order before U3 ia 
one passed under 0. 21, R. 90, Civil P. G., 
refusing to set aside a sale iu execution. 
As regards the objections to it argued on 
the evidence relating to inadequacy of 
price and substantial loss, we accept the 
lower Court’s observations and concur iu 
its conclusions. The remaining objection 
that the sale was held without jurisdic¬ 
tion calls for more lengthy discussion. It 
arises as between appellant, the judgment- 
debtor and respondent 1. the decree hol¬ 
der and is that the lower Court, the Sub¬ 
ordinate Court of Rarnnad, had no juris¬ 
diction to sell property which it is 
admittsl is situated in the territorial 
juriodiction of the Subordinate Court of 
Sivaganga. The decree under execution 
was passed by the Chief Court of Lower 
Burma and was transmitted bv it for 
execution to the District Court of Ram- 
nad, that Court transferring it for execu¬ 
tion to the lower Court. 

The objection has been met lirsfc by the 
argument that the lower Court is of un¬ 
limited pecuniary jurisdiction, and there¬ 
fore of competent jurisdiction within the 
1918 M/3 


meaning of 0. 21, R. 8, Civil P. C. The 
transfer to it by the District Court of 
the decree for execution was accordingly 
such as the rule contemplates and con¬ 
ferred on it the jurisdiction necessary to 
support its proceedings notwitlistanding 
its territorial jurisdiction over the pro¬ 
perty to be sold was wanting. But this 
has been jusbiBed only by the assumption 
that the expression “Court of comi^etont 
jurisdiction” in the rule should be in¬ 
terpreted, as it must be when it occurs 
in S. 24, without reference to terri¬ 
torial jurisdiction. The assumption is 
unsustainable, because it is negatived by 
theobjeebof the last mentioned provision. 
For the competence of a Court to try n, 
suit does not depend on its possession of; 
any power connected with territorial 
competence, since it has independently of 
it machinery for issuing process,obtaining; 
the presence of p.xrties and securing evi-i 
dence throughout India. It is otherwise! 
as regards 0. 21. R. 8, Civil P. C., and thei 
execution since apart from the special andi 
exceptional procedure by precept, a Court; 
cannot act through its officers exceptl 
within its territorial jurisdiction 
This follows from S. 39 (l) (b) and, 
S. 42, Civil P, G. S. 38 is no doubt 
general in its terras. But the reference 
to the Court to whicii the decree is 
sent must l)e read witli reference to a 
sending authorize! by law, that is subject 
to S. 39. And the reference to compe¬ 
tence in 0. 21, H. 8. must he interpreted 
in the same way. It may be aided that 
that this reference was first made in 
O. 21. R. 8 of the present Code, the 
wording of S. 226 of the old Civil P. C., 
corresponding with it having bean modi¬ 
fied. and it is therefore useless to refer to 
the only decisions on the point, those 
reached under the former law. The con¬ 
clusion must in the circumstances bo 
against the contention of tihe decree-hol¬ 
der respondent 1. He has bower argued 
in the alternative that the transfer of 
the decree to the lower Court liy the 
District Court was or must be presumed 
to nave been to a Court competent when 
the transfer was made, and that its com¬ 
petence has not been aflected by any 
subsequent transfer to the Sivaganga 
Court of jurisdiction over the village, 
where tha property sold is situated. The 
transfer of jurisdiction to the Sivaganaa 
Court took place, we have ascertained 
from the District Judge, on 15th April 
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1913. Regarding the date of the transfer 
of the decree by the District Court there 
is nothing on the record before us. But 
if it be presunied that it was before the 
transfer of jurisdiction and that tho 
transfer of the decree was valid, tliat 
cannot avail respondent 1. For the mate- 
rial point is that the sale under consi¬ 
deration was held after loth April 1015, 
when the lovver Court had no territorial 
jurisdiction; and it is the law, as laid 
down in Suhbiah v. Ru7nanaihau 

ClietticiT (l), a decision l)y which wo are 
bound that ponding proceedings are trans¬ 
ferred by operation of law on the occur¬ 
rence of any change in the territorial 
jurisdiction over tlie property with which 
they are concerned. Theiefore if the 
lower Court was at any time competent 
to execute the decree in virtue of any 
transfer to it prior to loth April 1913, 
it forfeited its competence to keep tho 
suit property under attachment or to sell 
it from that date. Tlie decision cited 
dealt, like the present proceedings, with 
execution. Theonly ground of distinction 
from it suggested, that the notification 
transferring jurisdiction in question in it 
may have withdrawn, whilst that in ques¬ 
tion here did not withdraw, jurisdiction 
over the transferred area, would require 
clear support from the terms of the 
notifications, since such concurrent juris¬ 
diction in the case of Courts of equal 
grade is rare, if not unprecedented. Bub 
such support, we have satisfied ourselves, 
is in no degree forthcoming. This argu¬ 
ment also must therefore, be rejected. 

^ As the sale was held without jurisdic¬ 
tion it must be set aside, tho appeal being 
allowed and tho lower Court’s order being 
reversed with costs throughout. 

_ S-N./ r.k. Appeal allowed. 

(1) a. I. R. 1014 Mad. 162=22~I,'C~899=37 
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Oldfield and Phillips, JJ. 
Amba —Petitioner 



Srinivasa Kamathi —Opposite Pa»*ty. 
Civil Miso. Petn. No. 1588 of 1918, 
Decided on 26bh July 1918. against 
decree of tho High Court, in Appeal Suit 
No. 24 of 1916. 

Civil?. C. (5of 1908), 0.44, R. l-Privy 

Council appeal to—Leave to appeal in forma 
pauperis cannot be granted 

Tho High Court has no jurisdiction to grant 
leave to a party to appeal to the Privy Council 


in forma pauperis. 11 I, C. 731, Foil.; 4 df. I A. 
in, not Foil. [IP 18 C 21 

C. V. Ananthakrishna Aiyar —for 

I’etitioner. 

11 Sit I ram Itao —for Opposite Party. 

Judgment.—The petition, in so far as 
it is for a certificate that the case is 
a fit one for appeal to His Majesty in 
Council, is not opposed. Wecertify accord¬ 
ingly under S. 110, Civil P. C. Tho 
petition is further for leave to appeal 
in forma pauperis. In Munnillam Awasiy 
V. Sheo CJnirn Aioasty (l), Counsel (Mr. 
Moore) referred generally to a practice of 
the Courts in India granting such leave 
mentioning Bengal Regulation 28 of 1814. 
But no precedent for its grant has been 
proved in this Court and the authority 
of decisions in other High Courts is 
against it. J agadananda Asram v. 
Itnjendra Roy (2) and Rambishen Lai v. 
yianna Kuviai (3). We respectfully 
.adopt the grounds of tho latter decision 
and dismiss the petition as far as it 
relates to leave to appeal in forma pau¬ 
peris. There will be no order as to 
costs. 

s.n./r.k. Petition partly granted. 

{!) I M .irA.*U4^7 \V. 

(2) [19131 H I. C. 129. 

(3) [1018] 11 I C. 731. 
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Bakewell, j. 

Srinivasa Thathachariar, Accused 
Petitioners, In re 

Criminal Revn. Case No. 635 of 1917, 
and Criminal Revn. Petn. No. 561 of 
1917, Decided on I8th January 1918, to 
revise judgment of Joint Magistrate, 
Chingleput, in Criminal Appeal No 16 of 
1917. 

Criminal P. C. (5 of 1898), S. 144-Truslee 
of temple required to abstain from interfer- 
mg with conduct of adyapakam Service- 
Order IS sufficiently definite 

Where a trustee of a Vaishnavite temple was 
directed under S. 141 to abstain from ‘•in any 

way interfering with the conduct of the adyapa- 
kam service; ' 

"“s definite and suffi¬ 
ciently defined the acts from which the trustee 

Th) act. ‘o'*. ° rendered 

b.114.24 .Unrf, 4o,.4ppi, and 16 Cal. 80 Doubted. 

r Tt T> , , [P 19 C 1] 

1 . li hamchandra Ayyar 3 .ni.T. M. 
Vedantmn for Accused. 

^Lblic Prosecutor— ioT the Crown. 

L/raer. The first point taken is that 
e act for which the petitioner was con¬ 
victed does nob fall within the order 
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passed under Criminal P. C., S. 144. It 
is true that the order mentions a specific 
act, but it also includes all acts of the 
same kind by the general words, *‘in any 
way interfering with the conduct of 
the adyavakam service.” I think thit 
these words sufficiently define the acts 
from which the petitioner was required 
'to abstain and thus renders them “cer¬ 
tain” within the meaning of S. 144. I 
may also point out that the petitioner'as 
trustee had powers of management over 
the temple and its property and the act 
done was within those powers, and the 
order as regards him may be read as direct¬ 
ing him to take certain order” in the 
management of the temple. I think that 
the case falls within Z?amanarf?ian Chetti 
V. MuTugappa, Chetti (l) and I have some 
doubt as to the decision in Abayeswari 
Dehi Y.Sidheswari Debi (2). The learned 
Magistrate seems to have made a slip as 
to the liability of D. W. 4 in his discus¬ 
sion of the credibility of that witness, 
bub there was sufficient evidence on 
which he could act, and I do not think 
that this vitiates his decision. The con¬ 
viction of the petitioner for the act com¬ 
plained of is also questioned, but I see 
no reason to differ from the Magistrate 
in his conclusion. The fine is not exces¬ 
sive. The petition is dismissed. 

S.N./r.k . Petition dismissed. 

fl) 1901 21 Mad. 45. '■ 

f2) [1889 IGCal. 80. 
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Oldfield and Sadasiva Aiyar, JJ. 

Murajallt Hunia Goundan —Defen¬ 
dant—Appellant. 

V. 

Hatnasami Chetti and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1 of 1917. Decided 
on 12th February 1918, against decree of 
Temporary Sub-Judge, Salem, in Appeal 
Suit No. 99 of 1915. 

fa) Limilation Act (9 of 1908), Art 126 — 
Joint morgage by father and son—Father 
filing whole property as ielf acquired — 
Transferee redeeming mortgage and entering 
poiaession as owner—Vendee of son’s share 
suing for redemption and possession of son's 
share—Art. 126 applies. 

Defendant 1 and his father O' mortgaged 
family property to defendant 2. G subsequently 
sold the equity of redemption as if the property 
was his self-acquisition to defendant 3. Defen¬ 
dant 3 redeemed defendant 2 and obtained pos¬ 
session of the property. After G’a death defen¬ 
dant 1 sold his share in the propsrty. to the 
plaintiff. In a suit by the plaintiff for posses¬ 


sion of defendant I's share on payment of a 
proportionate portion of the mortgage amount. 

Held: that Art. 120, Limitation Act, was ap¬ 
plicable to the suit and that time commenced to 
run from the date of defendant 3*3 entering into 
possession. [P 21 C 2] 

fb) Limitation Act, Art. 126—Art 126 does 
not Contemplate mere declaratory suit. 

Per Sadasiia Aitjar. J .— Art. 126, which 
speaks of a suit ‘‘to set aside" the father’s alie¬ 
nation of ancestral property, includes a suit in 
which possession is claimed and does not only 
contemplate a mere declaratory suit [P 21 C 2] 

(c) Limitation Act (9 of 1908), Art. 126.— 
Art. 126 applies to alienation with or 
without notice. 

An alienation under Art. 12G need not be for 
consideration. The article applies alike to an 
alienee with and to an aliente without notice. 

[P 22 C 2] 

G. S. Ramachandra Aiyai —for Ap¬ 
pellant. 

T. R. Ramachandra Aiyar —for Res¬ 
pondents. 

Oldfield, J .—The facts admitted or 
found are that defendant 1 and his father 
Gopal Row mortgaged their property to 
defendant 2 with possession under Ex. 1. 
Gopal Row afterwards sold the eijuity 
of redemption, as though the property 
werehisself.acquisition, to defendant 3 by 
Ex. 2. The lower appellate Court has 
found, and we accept its findings, that 
the property belonged to the family 
and the sale does not bind defendant 1. 
After Gopal Row’s death defendant sold 
to plaintiff by Kx. A and pliintiff now 
sues for possession of defendant I's share 
on payment of the appropriate proper- 
tioD of the mortgage amount, which de¬ 
fendant 3 has paid. The question is 
whether the suit filed on 2Gth August 
1912 is in time. It will he if the article 
of Sch. 1, Limitation Act, applicable is 
No. 148. It may be, if the article is 
No.144 and defendant’s possession,which, 
it is not disputed, began in 1898, was not 
adverse to defendant 1 and plaintiff. It 
will not be if the Article is No. 126. It 
is sim plesb to disregard for the present 
the distinction between Articles Nos. 144 
and 126. The substaintial question is 
then whether the suit is for redemption 
or for possession, subject no doubt to the 
satisfaction of defendant 3’s lien. It is 
brought in effect by one co-owner, ropre' 
seated by plaintiff, for recovery of mort¬ 
gaged property redeemed by another co- 
owner and now in possession of his trans¬ 
feree, defendant 3; and argument has 
turned on whether Art. 148 or Art. 134 
would apply to the case thus simpli- 
fied. The question has nob been dealt 
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^vitb by this Court. But the conclusion 
reached in Allahabad and Bombay is in 
favour of the latter. It was no doubt 
held in Ashfaq Alnnad v. V>^a^ir Ali 
(l) that when ono co-heir of a mort¬ 
gagor had redeemed the whole mortgage, 
the suit against bis representative 'vas 
subject to Art.,14v^. But recently, when 
that decision was considered in Jai 
Kislieyi Joshi v. Lud]iaiia7td Joshi (2). 
the question being whether Art. 13-1 
should bo applied against a transferee 
from a redeeming co-ownsr on the as¬ 
sumption that the latter had the equiva- 
lent of a mortgage right, one learned 
Judge held, with reference to the princi- 
cinlo stated in S. 95, T. P. Act, that he 
was only a charge-holder and applied 
Art. 141, whilst the other concurred, 
observing with reference to the earlier 
decision that the possession of the charge- 
holder need not be regarded as in all res. 
pecbs equivalent to that of a mortgagee. 

The view taken in Ashag Ahmad v. 
Wazir Ali (l) was not adopted in FflS»- 
dev V, iJalaji (3) or in other cases deci¬ 
ded by the Bombay High Court and re¬ 
ferred to thoroin or in Bhniji Shamrao 
V. Hojirayn }Iajimi{/a Maha?nad (4j. 
The objections made to the reasoning in 
these authorities are that the Transfer 
of Property Act was not applicable to 
the facts, the mortgage in the later 
Allahabad case having been executed be¬ 
fore it and the Act not being applicable 
to the Bombay Presidency at the time, 
and that the distinction between the 
positions of a mortgagee and a charge¬ 
holder or. as he is called in the Bombay 
cases, alienor, has been abrogated since 
the decision of the Privy Council in 
Vaaudeva Mndaliar v. Sri^iivasa PiUai 
(5). The first is unsubstantial, the prin- 
ple involved not depending on the Act 
for its validity. The second was, no 
doubt, not noticed in the judgments in 
question. But it cannot affect the con¬ 
clusion. For the Privy Council held 
only that a simple mortgage was to be 
treated as equivalent to a charge for the 
purpose of Art. 132, not that every 
charge was a mortgage for the purpose 
of Art. 134. And the argument is un¬ 
sustainable, because defendant 3’s right, 


(1) 

:i89i] 

14 All. 1=11 All. 423 (F.B.). 

(2) 

1916 

88 All. 138=34 I. C. 244. 

(3J 

1902 

26 Bom. 500. 

U) 

1912 

16 I. C. 600. 

(6) 

,1907 

80 Mad. 426=34 I. A. 186 (P. C.; 
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being equivalent only to that of Gopa^ 
Row, is, as the cases referred to 
show, not based on the principle of 
subrogation recognized in S. lOl, T. P. 
Act. For neither Gopal Row nor de¬ 
fendant 3 became or could have become 
absolutely entitled to the property so far 
as defendant I’s share was concerned. As 
Danappa v. Yamna2>pci (6) and other 
cases referred to in liaushan Ali Khan 
Ghoxvdury v. Kali Mohan Moitra (7), 
show tho right is to contribution and is 
secured only by a lien. These considera¬ 
tions applied to the present case, and the 
decision must be that plaintiffs suit is 
nob for redemption and is not subject to 
Art. 148. 

The question is then between Arts. 
126 and 144, the contention in connexion 
with the latter being that inquiry must 
be held to ascertain the date, at which 
defendant S's possession became adverse 
to defendant 1 and plaintiff. It is urged 
that the lower appellate Court has already 
dealt completely with the matter in its 
reference to defendant I’s alleged ac¬ 
quiescence; bub that is only ono aspect 
of it. The decision in Bhavrao v. 
liahhmin (S) has been referred to as 
negativing defendant 3*9 right to an in¬ 
quiry; but it is nob clear that it can be 
applied to the facts in the case before us. 
To these facts Art. 126 is exactly appli¬ 
cable; and it was applied to similar facts 
in Ravisaivmy Aiyar v. Vanamamalai 
Aiyar (9), the superfluity of any inquiry 
as to the character of defendant’s posses¬ 
sion being pointed out. The suit, being 
subject to Arb. 126 and having been filed 
over thirteen years after the possession of 
defendant 3 began, is out of time and must 
bo dismissed with costs throughout, the 
District Munsif’s decree being restored 
and the appeal being allowed, 

Sadasiva Aiyar, J.— Defendant 3 is 
the appellant. Tne suit was for redemp¬ 
tion of l/4th share in a certain property 
half of which was mortgaged for Rs. 700 
in 1892 to defendant 2 by defendant 1 
and his father who owned the said half 
share in equal moieties of l/4th and 
l/4th. The plaintiff is the purchaser of 
defendant -I’s l/4th share. The other 
half-share in the property belonged to 
one Narasayya bub we are nob concerned 

(6) tl902] 26 Bom. 379 

(7) [19C61 4 C. L. J. 79* 

(8) [18991 23 Bom. 137. 

(9) [19151 2GI. C. 873. 
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with that half.share in this suit. De¬ 
fendant I’s father and Narasayya sold 
the entire property -to defendant 3 and 
to another person (who transferred his 
rights afterwards to defendant 3) for 
Rs. 2,000. As regards Narasayya’s half¬ 
share which was sold for Rs. 1,000 there 
is on dispute in this suit. As regards the 
other half-share which defendant I’s 
father sold for the remaining Rs. 1,000, 
defendant I’s father is found to have had 
no right to sell defendant I’s l/4th share 
out of that half share. Thus defendant 3 
so far as title is concerned, has the same 
only to the extent of 3/4ths share. As 
there was a mortgage for Rs. 700 in 1892 
on both the quarter-shares which be¬ 
longed to defendant 1 and to his father in 
favour of defendant 2 and as half of that 
Rs. 700 or Rs. 350 is binding on defen¬ 
dant I’s l/4bh share now vested in the 
plaintiff, the plaintiff offers in the plaint 
to pay Rs. 350 and seeks to redeem the 
said l/4fch share on payment of the said 
Rs. 350. 

As I said already, defendant I’s father 
sold away both the l/4th shares in 1897. 
Though defendant 2 was the original 
mortgagee under the mortgage of 1892, 
as defendant 3 after his purchase in 1897 
paid up in April 1898 the Rs. 700, mort¬ 
gaging to defendant 2 out of the sum of 
Rs. 1,000 (the price he paid to defen¬ 
dant I’s father for the half-share) and is 
in possession of the half-share from April 
1898, this suit for redemption of llith 
share is really directed against defen¬ 
dant 3. Several defences to the suit were 
raised by defendant 3 (the appellant be¬ 
fore us), but I think it is necessary to 
consider only the defence of limitation. 
The plea of bar by limitation is based on 
the fact that from April 1898 defendant 3 
has been in adverse possession (claiming 
as full owner) till the date of suit (August 
1912), that is for more than 14 years. 
Arts. 126 and 144, Limitation Act are re¬ 
lied upon. The District Munsif upheld the 
plea of limitation without mentioning in 
his judgment the Article of the Limitation 
Act on which he relied. The Subordinate 
Judge on appeal held that the suit was not 
barred by limitation because the mortgage 
of 1892 for Rs. 700 was payable only 
in June 1902, which was within 12 years 

of the date of the plaint (August 1912). 

Ills judgment also does not refer to any of 
the Articles of the Limitation Act. He 
gave a decree for redemption in favour of 


the plaintiff on payment of Rs. 350 and 
of half of the value of the improvements. 
(The claim for improvements, even if the 
plaintiff was entitled to redeem, was put 
forward by defendant 3 on the ground 
that the plaintiff’s vendors knew of the 
sale of 1897, that defendant S redeemed 
and got into possession in Api;il 1898 and 
that defendant 3 made improvements of 
large value to plaintiff’s knowledge with¬ 
out objection on plaintiff’s part). 

The Subordinate Judge quotes from the 
District Munsif’s judgment without 
dissent as follows: “lie” (the plaintiff) 

stood by when these,” that is the im¬ 
provements, "were made. He knew of 
the sale and of defendant 3’a possession.” 
Then the learned Subordinate Judge says: 

there is no dispute to the claim for 
compensation. But the claim” (that is, 
the amount due for the value of the im¬ 
provements) “should bo proved by the 
best evidence.” The Subordinate Judge 
therefore refused to accept the amount of 
Rs. 4,000 claimed by defendant 3 as the 
value of the improvements and directed 
the issue of a commission by the lower 
Court to exactly ascertain such value 
before passing the final decree for the 
redemption of the Ith share. As I said, 
it is necessary for the disposal of this 
appeal to consider only the question of 
limitation. I am clear in iny opinion 
that Art. 126, Lim. Act applies to this 
case. That Article provides a limitation 
period of 12 years for a suit by a Hindu 
governed by the Mitakshara Law “to set 
aside his father’s alienation of ancestral 
property.” the period being calculated 
from when the alienee takes possession 
of the property.” It has been held under 
the analogous Art. 44 relating to a suit 
by a minor whose property was alienated 
by his guardian that the expression “suit 
to set aside a transfer of property” in¬ 
cludes a suit in which there is a prayer 
for consequential relief of possession [see 
Annamalay Chettiar v. Pitchu Aiyar 
(lO)]. I am also clear that the Art. 126, 
which speaks of a suit “to set aside” the 
father’s alienation of ancestral property, 
denotes also a suit in which possession is 
claimed and does not only contemplate a 
mere declaratory suit [see Rustorajae’s 
Limitation Act, p. 326, quoting Deo liaj 
v. Shiv Ram (ll)]. The present suit is 

(10) [1005] 2S Mad. 122. 

(11) A. I. R 1914 Lah. 408=25 I. C. 4C3= 
70 r. R. 1914. 
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|)y a person claiming from a Hindu 
(defendant Ij governed by the Law of the 
*ditalisbara to set aside the said Hindu’s 
(defendant 1 s) father’s alienation of an¬ 
cestral^ property to the extent of defen¬ 
dant 1 s share and for consequential relief 
of possession by redemption. The alienee 
(defendant 3) took possession of the pro¬ 
perty in Ai)ril 1898 and, as more than 
12 years had elapsed from that date be¬ 
fore tlie date of suit, tlie suit is barred 
under this Article. Mr. T. E. Kama- 
ohandra Aiyar for the respondent con- 
tended that the Art. 126 (Col. 1). 
when it uses the words: 

10 set aside bis father’s alienation of ancestral 
property means’ to set aside bis father’s aliena¬ 
tion of ancestral property./jronde.i the alicyia- 

tioii icas vkadc by the father aUeqing that it xcas 
(iHccslral property or at least icxthout allejinj 
that it loas not ancestral property." 

I see no reason whatever to add any 
^ch words as those italicized by' me to 
Col. 1 of the Article. Mr. Earaachandra 
Aiyar relied upon the decision of their 
Lordships of the Privy Council in the 
case reported as Balwant Singh v. Eev. 
liockwell Clancy (12) to the effect that 
when an older brother mortgages a pro¬ 
pel ty as if ho was the solo owner and 
not us the manager of the family con¬ 
sisting of himself and his younger 
brother, the creditor is not entitled to 
prove that the younger brother’s share 
was also hound by the mortgage as ex- 
cuted by the de facto manager for necessary 
family purposes. In the first place, it is 
not easy to see what the above observation 

A ! ‘^terpretation of the 

r . 1 wO. L art her, their Tjord ships clearly 
make a distinction between an alienation 
by an elder brother and an alienation by a 
father. They state at p. .303 o/34 AH.: 

It need hardly he said that Sheoraj 

iDgh (the alienor elder brother) "was 

not ari ancestor or a predecessor of Maha- 

raj Singh” (the younger brother). The 

legislature and the Hindu law do make a 

distinction hetw'een an alienation by a 

father of ancestral property and that 

by any other person who was a mere 
manager. 

The doctrine of right by birth in the 
son is wholly antiquated and inconvenient 
for modern times. The Privy Council 
have taken advantage of the texts relat- 
ing to the father s power of alienation for 
antecedent debt s to mitigate the iocon- 

(12) [19121 24 All. 29G^iri.“^629=3D I \ 
100 (P, C.). 
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venience of that doctrine and the legis¬ 
lature has provided by a special Art. 126 
tor the perfection of the title of an alienee 
from the father, when a Hindu son who 
wants to take advantage of the antiquated 
Mitakshara law seeks to sot aside such an 
alienation. It is significant that the 
alienation under Art. 126 need not be for 
consideration. It is also significant that^ 

Art. 126 applies alike to an alienee with 
and to an alienee without notice: see 
Bhavrao v. liakhmin (8). The legislature' 
has clearly fixed an overt and patent fact, 
namely, the taking of possession of the 
property by the alienee, as the event from 
which the period has to be calculated so 
as to avoid as far as possible difficult 
questions as to notice. Mr. Eamachan- 
dra Aiyar further argued that the 
words in Col. 3, Art. 126 “when the 
alienee takes possession of the property” 
mean 

when the alienee takes possession of the pro“ 
perty by the sole and unaided virtue and effect 
of the father’s alienation” 


and that where the alienee gets possession 
by redeeming a jirevious usufructuary 
mortgage, the date of such possession 
given by mortgagee will not form the 
starting i)oiat under Col. 3, and so ap¬ 
ply Ait. 126. Here again I see no rea¬ 
son whatever to add to the plain lan¬ 
guage of the Article. Supposing for in¬ 
stance the alienation by the father is 
made one year after a trespasser had 


deprived the father of his possession of 
the property and the alienee after his 
alienation sues the trespasser and gets 
into possession, can it be argued that "the 
son can come in more than 12 years after¬ 
wards treating the alienee's possession as 
that of a mere cosharer and treating 
Art. 126 as not applicable because the 
alienee had to sue the trespasser in order 

Jk l^owever 

that Art. 126 13 not applicable, I think 

that the suit 13 barrelalsounder Art. 144. 

In lamHrv. Ea/aif(3)th0 facts were 
as follows: 


mort- 

‘ i” A® redeemed it in 

18. ^ and obtained possession and he and 

aad exclusive 

continued in pos- 
session till iS9S u u 

n. ir. ic^ / ^ ^ ^ broughfc 

lijilf I ^®'^^0naption of their 

G. J.. and Crowe, J.. 
co-owner who redeemed the 
Q of the mortgage was not a mort- 
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gagee, and did nob stand in the shoes of 
the mortgagee, that he was a mere 
charge-holder, that a charge holder can 
assert and claim adverse possession and 
that after 12 years the charge could not 
be redeemed by the other cosharer as the 
title by adverse possession became per¬ 
fected. The learned Judges held that 
Art. 118 applied only to a suit against a 
mortgagee, and not to a suit against a 
person who obtained a charge by paying 
up the mortgagee. In this connection, it 
might be remarked that, under S. 95, 
T. P. Act. one of several co-mortgagors 
who redeems the mortgaged property and 
obtains possession thereof does not him¬ 
self become the mortgagee but is given 
only a charge on the share of the other 
cosharers for the proportion of the ex¬ 
penses of redemption and of obtaining 
possession. In this case, it is clear on 
the proved documents and the facts found 
by the lower appellate Court that defen¬ 
dant 3 when he purchased in 1897 had 
the animus to claim title as the sole 
owner of the equity of redemption and 
not merely to claim title to defendant I’s 
father’s l/4th share, and that he took 
possession in April 1898 with the animus 
to hold the whole half share against all 
the world and not as a mere cosbarer 
with defendant 1 in that half share. That 
possession of immovable property is 
notice to the whole world of the title 
under which possession is hold, and that 
possession is prima facie adverse and ex¬ 
clusive are well known principles of law: 
see Magu Brahma v. Bholi Das (13). 
Of course a mortgagee or a cosharer or 
a tenant who first obtains possession as 
such cannot without notice to the mort¬ 
gagor or to the other oosharers or to the 
landlord (as the case may be) claim to 
hold adversely, that is, by mere unilateral 
declaration of intention he could not con¬ 
vert his original possession into the ad¬ 
verse possession, but in this case the pos¬ 
session was obtained from the very begin¬ 
ning under an assertion of exclusive 
title. 

The date fixed for the redemption in 
the mortgage of 1892 has no relevancy on 
the question of adverse possession, as it 
is nob a mortgagee who sets up adverse 
jjossession but a purchaser from one of 
the co-mortgagors (see Freeman on Co¬ 
tenancy. S. 224. at p. 296 and 20v). In 
tjie result, I hold that the suit is clearly 
(13)Liyi3]20 I. 0.195, 


barred by limitation under Art. 126, and 
even if Art. 126 does not apply, under 
the general Art. 1-14 and I would there¬ 
fore set aside the decree of the lower ap¬ 
pellate Court and restore that of tho Dis¬ 
trict Munsif with costs payable by the 
plaintiff to defendant 3 throughout. 

S.N./r.k. Appeal allowed. 
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Abdur Rahim and Oldfikld. JJ. 

Vidhya Theertha Swamigal—AppoU 
lant. 

v. 

Venlcatarama lycr—Rospondent. 

Appeal No. 143 oi 1910, Decided on 
19th September 1917, against appellate 
order of Dist. Judge, Tinnovolly, in \p. 
peal Suit No. 316 of 1915. 

Limitation Act (9 of 190a), S. 14—Time 
spent in application for transfer of decree 
and appeals on orders therein cannot be ex¬ 
cluded in limitation for execution. 

A decree-holder applied in the Tinnevelly 
Muusif’s Court on 13th September 100:) for 
transfer of his decree t) the Ambasatnudram 
Munsif’s Court. The application was rejected by 
the Munsif but was allowed in appeal. lu second 
appeal however the High Court restored tho 
Munsif’s order on 13th February 1913. Tho 
decree-holder then applied for attachment of tho 
judgment debtor’s properties on 11th October 
1913; 

Held: that the application was barred by limi¬ 
tation and that the time occupied in the appeal 
and second appeal in the matter of the first 
application could not be excluded under S. 14, 
Lim. .-Vet, inasmuch as the application was pro• 
ceeded with in a Court having jurisdiction and 
tho decree-holder could not be said to have pur¬ 
sued bis remedy through a bona fide mistake in 
the wrong Court; A. I. R. 1910 P. 0. 96 {P. C.) 
and 35 Cal. 209, Dist. (P 24 C 1] 

T. Narasimha Aiyanga ?—for Appel¬ 
lant. 

K. It. Gurusami Aiyar and A. Subha- 
raya Aiyar—lov Respondent. 

Abdur Rahim, J.— The question for 
decision in this appeal is one of limita¬ 
tion in connexion with a petition for 
execution. The decree-holder made an 
application for execution, No. 1571 of 
1909, on 13th September 1909, the object 
of the application being to get a transfer 
of the decree from the Tinnevelly Court 
to the Ambasamudram Munsif’s Court. 
The application was dismissed on two 
grounds by the District Munsif, firstly, 
that it was not shown that there was no 
property of the judgment-debtor within 
the local limits of the Tinnevelly Court; 
and secondly, that the application was 
barred by limitation. Then on appeal 
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the Subordinate Judge reversed that 
order. But the High Court in second 
appeal restored the order of the District 
Munsif. This was ou 13th February 
1913. The present application was put 
in on 14th October 1913 and limitation 
is said to be saved by deducting the time 
between the filing of the application on 
I3tli September 1909 and tlie date of tlio 
High Court’s order. I3bh February 1913. 
The District Judge, who has held in 
favour of the decree-holder, applied S. 14 
Dim. Act, to this case. But it 
jseems to us that that section has no ap¬ 
plication because it could not l)e said 
that the application was proceeded with 
in a Court without jurisdiction, that is 
■to say, that the application was infruc- 
Ituous because it was proceeded with in 
a Court without jurisdiction or on a 
similar ground. The Tinnevelly Court 
had juris liction to deal with the applica. 
bion for transfer, though it could make 
the order onlv if certain facts were 
proved. It could nob be said therefore 
that the decree-holder was pursuing his 
remedy through a bona fide mistake in the 
wrong Court. Further the relief that is 
now sought, that is attachment of pro- 
porbios in the Tinnevelly Court is not the 
same relief which was asked for in the 
application of 13th September 1909, be- 
jcauae all that was asked for in it was 
transfer of the decree for execution to 
another Court. 

Then the learned vakil for the respon¬ 
dent has asked us to uphold the order of 
the District Judge on the basis of the 
ruling reported as Nritnamoni Dassi v. 
Ijakhan Chunder Se7i (l), following the 
ruling in Lalchan Chunder Sen v. Ma- 
dhusudan Sen (2). There what was 
apparently hold was that since the party 
against whom limitation was pleaded 
was in fact libi?atiDg the same question 
in another Court, the remedy of the party 
was suspended during the time that that 
litigation occupied. This apparently was 
the principle, so far as I understand it, 
upon which that case proceeded. I am 
unable to hold that it applies to the pre¬ 
sent proceedings. The one complete 
answer to the argument of the learned 
vakil for the respondent is that the re¬ 
medy which is now sought could have 
been asked for if he bad only put for- 

(1) A. I. R. 1916 P. 0. 96=33 I. C. 452=43 
Cal. 660 (P. 0.1. 

(2) [1908] 35 Cal. 209. 


ward proper facts before the Court even 
while the application of 13bh September 
1909 was pending litigation. It was 
open to him to find out the facts and 
make an effective application for attach¬ 
ment of the properties. The appeal 
must bo allowed and the execution peti¬ 
tion of nth October 1913 is dismissed 
with costs here and in the Court below. 

Oldfield, J.—I agree and only wish 
to add that I cannot read the decision in 
Nriiyamoni Dassi v. Lakhan Chunder 
Sen (l) as in any way affecting the scope 
of S. 14, Dim. Act, There is no doubt 
that the appellant must succeed. 

s.N./r.K. Appeal allowed. 
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Oldfield and Bake well. JJ. 
Chella Dallaui/a —Defendant — Appel¬ 
lant. 



Kanujnirthi Sulbayya — Plaintiff — 
Respondeat. 

Appeal No. 283 of 1916, Decided on 
lObh January 1917, against order of Dist. 
Judge, Cuddapah, in appeal Suit No. 140 


ff 1914. 

(a) Negotiable Instruments Act (1881), 
is. 4 and 27—What is execution and how 
:an it be proved slated. 

A promissory note purporting to have baea 
ixecuted bv one C contained the words “Nishi, 
nark of C,” but there was no separate mark: 

IJcW: (1) that a separate mark was unnccos- 
ary to prove execution of the document; (2) that 
be payee was at liberty to prove execution by 
be authority of the executant: 34 I. C. 849, 
Oist. 25 C 21 

(b) Contract Act (1872), S. 226—S. 226 
ipplies to negotiobleinstrumenls- 

The ordinary law of agency stated in S. 226 
s applicable to negotiable instruments. 


I. V. Ramanuja Rao—iox Appellant. 

AT. Paianjali Sastri —for Respondent. 

Judgment.—The suit promissory note 
purports to be executed by defendant-ap¬ 
pellant in virtue of the words on it 
“Nishi, mark of Chella Subbayya.’’ 

There is in fact uo separate mark. The 
plaintiff contends that the absence of one 
is immaterial and that he is at liberty to 
prove that the words referred to were 
written with defendant's authority aod 
therefore constituted a valid execution of 
the instrument. As regards the first 
point, we cannot see and have not been 
shown authority for holding that any 
separate mark is essential, if the writing 
relied on is in fact written with authority* 
As regards the second no case has b®®® 
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cited to the effect that the ordinary law 
agency stated in S. 226, Contract Act, ia 
inapplicable to negotiable instruments, 
and S. 27, Negotiable Instruments Act, 
lis to the contrary effect, its restrictive 
'portion being irrelevant in the present 
connexion. Radhakrishna Mudaliar v. 
Subraya Mudaliar (i), relied on by ap- 
apellant, was decided with reference to 
the execution of a will and the special 
wording of S. 50, Succession Act. It 
therefore lays down no general rule. We 
accordingly agree with the lower appel¬ 
late Court that plaintiff is at liberty to 
prove the execution of the suit note by 
defendant’s authority and that the case 
must be remanded in order that he may 
have an opportunity to do so. The ap¬ 
peal against order is'dismissed with costs. 

S.N./r.k. Appeal dismissed. 

{ 1) [1916r40 Mad.T5T=3ri.'cr8"4^ 
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Ayling and Seshagiri Aiyar, JJ. 

Godavarthy Sundaramma —Plaintiff— 
Appellant. 

v. 

Godavarthy Mangamma —Defendant— 
Ilespondent. 

Letters Patent Appeal No. 97 of 1916, 
Decided on 15th November 1916, against 
judgment of Coutts Trotter, in Civil 
Revn. Petn. No. 663 of 1915. 

Court-fees Act (1870), S. 7 (5) (b) and (d) 

Suit for recovery of land forming part of 
entire estate but neither sub-divided nor 
separately assessed—Court-fee is payable on 
market value of land. 

The court-fee payable in respect of a suit for 
recovery of land forming part of an entire area 
but neither sub-divided nor separately assessed 
to land revenue must be computed on the 
market value of the land sued for under S. 7 
<v) (d). [p 2G C 2) 

p. Narayanamurthy—hr Appellant. 

A. Krishnaswamy Aiyar —for Respon¬ 
dent. 

Coutts-Trotter, J. —This case raises 
the question of the construction of a sec¬ 
tion of the Court Fees Act, 7 of 1870, and 
the way that the matter arises is this. 
A suit was brought for the recovery of 
land which was a deffnite plot forming 
part of Survey No. 301 and was in fact 

3 acres 59 cents in extent. That sur¬ 
vey number as a whole consists of 

4 acres 42 cents, out of which 83 cents 
had been sold away before leaving a 
residue of 3 acres 59 cents, which was 
what the plaintiff was suing for. The 
point is this: that according to the oon- 
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struction of the Court Fees Act will the 
question be determined as to what Court 
has jurisdiction, because it isnotcontested 
that ou the method of valuation of the 
land, the jurisdiction of the Court to try 
will depend. According to tlie plaintiff 
the proper sub-section to apply is suh- 
S. 5-(b), S. 7 of the Act, which would bo 
to apply a system of multiplying the 
revenue payable in order to arrive at the 
calculation provided by the Act for fixing 
the value of the suit. According to the 
defendant, it is sub-S. 5-(d) of the section 
which really governs the matter, in 
which case the market-value of the land 
has to be ascertained. According to the 
plaintiff as I say S. 5-(b) applies and the 
words then are these: “Where the land 
forms an entire estate,” that is not this 
case: 

“Or a definite share of an estate, payinp an 
annual revenue to Government, or forms part of 
such estate, and is recorded as aforesaid,” 

which by reference to sub-Cl. (a) 
means “is recorded in the Collector’s re¬ 
gister as separately assessed with such 
revenue.” It is not disputed that what 
appears in the Collector’s book is this: a 
description of the whole area covered by 
a particular patta, an enumeration of its 
extent and a figure representing the total 
revenue payable in respect of that patta. 
Then there follow particulars which 
show the rate charged per acre. I am 
asked to say by the plaintiff tliat the 
true construction of this Act is that be- 
cause >ou can by a mathematical calcula¬ 
tion arrive at what fraction of the whole 
patta any piece of land is therefore any 
and every bit of land that you like with¬ 
in the whole patta must he considered to 
be separately assessed to revenue. That 
seems to me to be a proposition which is 
utterly incapable of being supported, if 
for no other reason because it gives no 
meaning whatever to the words “sepa¬ 
rately assessed.” It is all assessed; the 
only thing is whether it is separately 
assessed as distinct from something which 
is assessed as part of a whole, and that is 
what I find to be the meaning of the 
words. Within the meaning of these 
words therefore the land in question in 
this suit cannot fall. Then it is said 
even if this is not a part of an esta'.e 
separately assessed to revenue, neverthe- 
less it may be regarded as “a definite 
share of an estate.” Once more I make 
the same criticism on that construction 
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as upon the other. It entirely ignores the 
^ord ‘definite,’ because every share in an 
estate is in sotue sense a definite share, 
and I have no doubt that what is meant 
by the wcrds “definite share” is an un¬ 
divided tangible fraction of an estate as 
distinct from a defined demarcated plot 
■which has been taken out of an estate. 
Supposing for instance I sell Brownfield 
plot out of Whiteacre estate that would 
be in my opinion not a definite share of 
an estate within the meaning of this en¬ 
actment. But if I sell a fraction of my 
blackacre estate and it has got to be 
divided up among ditl'erent kinds of land 
that I think is a definite share of an 
estate within the nisaning of the section. 

I ol serve tlie same view was taken by 
a learned Judge of the Allahabad High 
Court in Reference 'under the Court-fees 
Act IbVO, S. 6 (1). I am conscious 5f the 
extreme inconvenience of this decision 
but I see no possible escape from that 
construction of the Act. It leads no 
doubt to this absurdity in some cases. 
For instance you might have a case where 
if you sue for the recovery of the whole 
plot, if it falls under suh S. 5 (h). taking 
five times the revenue, would result in a 
lower value than if you sue for a portion 
of the land which according to tliis view, 
has to be taken at the market-value. 
Probably in the present case it may he 
that a suit for the recovery of the whole 
survey number will have to go to the 
District Munsif, whereas the suit for a 
portion of it niay have to go to the Sub¬ 
ordinate Judge’s Court. The result is 
doubtless regrettable and I tried very 
bard to avoid it; it seems lo me that the 
view of the person whodrafted the section 
in fact was that, wherever you can calcu¬ 
late with reasonable certainty tlreamount 
of revenue payalde on a plot, you should 
take 5 or 10 tirues the revenue and in 
default of any possibilty of measuring 
the revenue then you roust in the last 
resort have recourse to the inconvenient 
and cumbersome method of valuation by 
the market-value. That is a logical and 
intelligible method and must have been 
the intention of the framerof the Statute; 
bub if 30 he has fallen very short of his 
object, because though, as I say the con¬ 
struction that I have adopted is probably 
nob what was intended, it is the only 
possible construction on the wording of 
the Statute. The result is that this peti- 
^1) [1894j 16 All. 493. 
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tion is allow^ed and I declare that the 
suljject matter of this suit must be valued 
according to its market value and the 
case must be remanded to the lower Court 
to ascertain the market-value and deter¬ 
mine the question of jurisdiction in ac¬ 
cordance with the value found. The 
petitioner’s costs in this Court will be 
paid by the respondent. 

Judgment.—The report of the Dis¬ 
trict Munsif now received places it be¬ 
yond doubt that the portion of Survey 
No. 304, which is a part of the subject- 
matter of the suit, has nob been sub¬ 
divided and separately assessed to land 
revenue. It cannot therefore he valued 
under Cl. fh), S. 7-(v), Court fees Act.' 
The order of tlie leainol Judge is clearly 
right. The appeal must he dismissed 
with co.sts. 

S.N./r.K. Appeal dismissed. 
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Full Bench 

Wallis, C. J., Oldfield and Sesiia- 

GIRI Aiyar, JJ. 

(Yarlngnddn) Mullikharjuiia Prasada 
Naidii —Defendant—Appellant. 

v, 

Motlapalli Virayya and others — 
Plain till 8—Kespondents 

Second Appeal No. 1561 of 1916, De¬ 
cided on 22nd July I9l8, against decree 
of Tempor.iry Sub-Judge, Masulipatam, 

in A] peal Suit No. 132 of 1915. 

Civil P C (1908), O 21, R 63—R. 63 

applies to claims preferred to properly at* 
tached before judgment—Claims of title 
should be promptly disposed of. 

Rule C3, 0.21. applits t-i erdors on claims 
prefernd to properly attached before judgmrnt : 
39 I. C. 86:^, Overruled. [p *£9 C l] 

Tbe general policy of the law is that questions 
of title raised by claims 8pain>t attachments be¬ 
fore or after judgment should be promptly dis- 
pcsed of. [p ^9 c 2] 

C. V. Ananthakrishna Aiyar —for Ap¬ 
pellant. 

C. Roma Hao for P. Narayanamurthi 
—for Respondents. 

Order of Reference 

Krishnan, J. The facts necessary for 
this reference may be briefly stated as 
follows : Defendant 1, who is the ap¬ 
pellant before us brought a suit for 
money against defendants 2 to 4 and 
when that suit was lending be obtained 
an order under E. 6. 0. 38. Civil P. C.» 
lor attachment before judgment and at- 
tached the plaint properties. The plain¬ 
tiff intervened and claimed the proper- 
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ties as belonging to him by reason of a 
prior purchase from the same defendants. 
The claim was enquired into and an 
order was passed in March 1910 in plain¬ 
tiff’s favour disallowing the attachment. 
In 1912, defendant 1 obtained his decree 
for money against defendants 2 to 4 and 
then proceeded again to attach the same 
properties. He had taken no steps to 
contest the order on the claim petition, 
nor has he done so up to date. Never, 
theless when plaintiff again hied a claim 
against the second attachment his claim 
was dismissed and the attachment was 
confirmed. For some reason not appar¬ 
ent the Court failed to consider the effect 
of the first order. Plaintiff has filed 
this suit under R. 63. 0. 2l, Civil P. C., 
for a declaration of his title and for set¬ 
ting aside the order of attachment. 

Both the lower Courts have decreed 
the plaintiff's suit without going into 
the merits, on the ground that the order 
on the first claim petition was conclu- 
sive between the parties because that 
order had decided in favour of plaintiff's 
title and against defendant I’s right to 
attach. In second appeal it is argued 
before us that as that order was passed 
on a claim to property attached before 
judgment, it is of no force now and that 
it is not an order to which R. 6.3 applies 
or which need be set aside. The appel¬ 
lant's vakil has relied on the ruling in 
liamanamma v. Bathula Kamaraju {l) 
which certainly supports him. Rub on 
the order side our attention has been 
drawn to the decision in Second Appeal 
No. 601 of 1916 : Muthukumara Chet- 
tiar v. Alagappa Chettiar (2) where my 
learned brother Spencer,-T.. and I were of 
opinion that R. 63 did apply to cases of 
attachment before judgment. As there 
18 a clear conflict between the two deci- 
sions on the point before us and as I 
still adhere to the view expressed by ns 
in the second appeal. I consider that'the 
question should be referred to the Full 
Bench, As our attention was not drawn 
to the ruling in the 5 Law Weekly • 
Jiamanammav. Bathula Kamaraju(\) 
when we were hearing the Second Appeal 
No. 601 of 1916 : Muthukumara Chet¬ 
tiar y. Alagappa Chettiar (2), yvQ then 

stated our reasons for our view only very 
briefly. It is necessary now to state my 
^asor^ more fully, as with all respect to 

Oj 19T7J 41 23=39 I. u. 803. 

(2) [19171 42 I. C. 664. 


my learned brothers who decided the 
case in the Law Weekly : Ramanamma 
V. Bathula Kamaraju (l) I am unable 
to accept their view that R. 63 is inap¬ 
plicable in cases of attachment before 
judgment. 

The decision on the point turns upon 
the construction of R. 63, 0. 21 and on 
the meaning to be attached to the word 
“investigated” in R. 8, 0. 38. The 
wording of R. 63 is clearly wide enough 
to include claims before decrees, for the 
rule speaks of “ claims and objections 
preferred ” without restricting them in 
any way to claims after decree. The 
charge in the wording of that rule from 
what it was in the corresponding S. 283 
of the old Code of 1882, by omission of 
all reference to Ss. 280 to 282, seems to 
indicate that it was intended to wi.len 
the scope of the rule and to make it 
clearer that claims of all kinds were in¬ 
cluded in it. This is the view tikon in 
Bis^ieshar Dan v. Amhika Pershii-l (3), 
and T agree with it in spite of the dis- 
sent from it in the 5 Law Weekly case: 
Ramanamma v. Bathula Kamaraju (l). 
As R. 63 is an enabling rule which gives 
a right of suit to parties defeated in 
claim proceedings which they will nob 
otherwise have, I am inclined to think 
that we should not unduly restrict its 
scope. If the rule is hold nob to apply, 
the result seems to me to be tliat tlie 
original order becomes final without be¬ 
ing subject to the result of a suit; f fail 
to see on what ground it cm he treated 
as of no force, as argued. It is an order 
between parties by a competent Court 
deciding that a certain property can or 
cannot he attached for realizing by sale 
the amount of the decree that may be 
passed and as such it seems to me it is 
binding on the parties thereto unless set 
aside. Considering that the two sets of 
orders those before and those after decree 
are passed after similar inquiries no dis¬ 
tinction should be made between them 
as to their effect unless the legislature 
has clearly indicated a distinction. 

Such a distinction is sought to be 
made out by reference to the word “ in¬ 
vestigated ” in R. 8, 0. 38 It is argued 
that the word refers only to the enquiry 
on the claim and nothing more in other 
words only Rr. 58 and 69, 0. 21 apply. 
Now it will he seen that the heading of 

(3) A. ITk. I'j'lS All, 275”:^7"AlT.”575=2l'i;a 
622. 
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the subdivision of 0. 21 where these 
rules are is ‘ investigation of claims and 
objections,” and under this heading we 
have grouped all the rules from oO to 03. 
It is a reasonable inference from this 
that the legislature treated them all as 
steps in investigrtion ” or pirts of it. 
If we adopt a restricted meaning of the 
word *' investigated,” Rr. 60 to 62 will 
not be included in it as they deal with 
orders to be possel after the ” investiga¬ 
tion ” proper is completed and as a re- 
suit we will have to hold that the legia- 
lature has not made any provision for 
orders to bo passed in claims under that 
rule as there is no other provision with 
regard to it except R. 8. Such a con¬ 
struction seems to me to be hardly right. 
If we consider that the order in the pre¬ 
sent case was passed under R. 60, 0. 21 
read with R. 8, 0. 38, as I think we 
should, it follows that R.63 applies to it 
as being an order under R. 60. 

The restricted meaning is adopted in 
the 5 Law Weekly g 2 .sq : Rama7iamma 
V. Bathula Kamaraju (l), as the learned 
Judges considered that it would be un¬ 
fair and inexpedient to drive a plaintiff 
into a fresh litigation which might even¬ 
tually turn out to be a futile proceeding 
if he failed to secure a decree. It may 
be remarked that oven in cases of attach¬ 
ments after decree, the suit under R. 63 
may turn out to be futile if the first de¬ 
cree is reversed on appeal or second ap¬ 
peal and plaintiff’s suit is dismissed and 
yet the legislature has clearly given the 
right of suit. I can see nothing unfair 
in making a person sue if her wishes to 
insist on his right to attach a certain 
property in execution of his anticipated 
decree in spite of the adverse order 
against him in the claim. If his second 
suit turns out to bo futile because he 
fails to secure a decree, the fault is his 
own in bringing an unfounded suit in the 
first instance. It seems to me however 
these are not relevant considerations in 
deciding whether a suit lies under R. 63, 
nor can the wording of Art. 11, Limita¬ 
tion Act, be used to decide the question. 
If that article does not apply as to which 
I express no opinion it will be necessary 
to find what article does when the ques¬ 
tion arises. 

A similar question as the one before 
us which arose in an attachment before 
judgment when the Code (Act 8 of 1859) 
was in force was considered by Sir Bar¬ 
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nes Peacock. C. J., and Mitter. J., the 
learned Judges held on a construction of 
Ss. 86 and 246 of that Code, which were 
the corresponding provisions then in 
force that the words : 

Investigated in the same manner as a claim 
to property attached in execution of the decree ” 

incorporated all the provisions of S. 246 
and gave the remedy by suit which was 
the only and proper remedy to contest 
the order on the claim. This was deci¬ 
ded in 1863 and till the decision in 
Ramanamma v. Bathula Kamaraju (l), 
no ruling has been cited to us to the 
contrary. I feel therefore fortified in 
my view that R. 63 does apply to claims 
before decrees as well. But on account 
of the conflict of authority in this Court 
the question must now be decided by the 
Full Bench. I would submit the cise 
for the opinion of the Full Bench on the 
following question : 

"Does R. 03. 0.21, Givi! P. C . apply to 
orders on claims preferred to property attached 
before judgment.” ' 

Bakewell, J. —I agree. 

Opinion.— a. 86. Civil P. C. 1859, 
which was re-enacted without material 
alternation in S. 487 of the Code of 1877 
and in 0. 33, R. 8 of the present Code, 
admittedly had the effect of applying to 
claims in respect of attachments before 
judgment all the provisions of S. 246 of 
the Code, including the final provision en¬ 
abling the party against whom the order 
was given to bring a suit to establish his 
right at any time within one year from 
the date of the order. By the Limitation 
Act 9 of 1871, the provision as to limi¬ 
tation was taken out of S. 246 and dealt 
with in Art. 15 of that Act. In the 
Code of 1877, Ss. 273 to 2S3 were sub¬ 
stituted for S. 246 of the Code of 1359. 

In S. 283, which corresponded to the 
last sentence of S. 246 the language was 
altered but there was nothing in the 
alteration from which an intention to 
make any of these provisions inapplicable 

to attacnments before judgment could be 

inferred, nor is there anything of the 
sort in the changes made in the Code of 
1903. The general policy of the law is 
that questions of title raised by claims 

against attachments before or after judg¬ 
ment should be promptly disposed of aadl 
as has been pointed out to us, this sec- 
ion was applied without question to a 
case of attachment before judgment 
which came before the Privy Council in 






1918 Akkalamma 

.Kissorimohun Roy w.Earsukh Das (4). 
."We must overrule Ramanamma v. Ba- 
thula Kamaraju (l) and answer the 
question in the affirmative. 

S.N./r.k. Answered iti the af/ir- 
_ mative. 

(4) [1890] 17 Gal. 436=17 I. A. 17 (PTC-jT 
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Seshagiri Aiyar akd Napier, JJ. 

Ankalamma —Plaintiff—Appellant. 

V. 

Bellain Ghenchayya and oilers—Defen¬ 
dants—Respondents. 

Second Appeal No. 1949 of 1916, Deci¬ 
ded on 14th December 1917, against 
decree of Temporary Sub-Judge, Cudda- 
ppa, in A. S. No. 87 of 1916. 

(a) Hindu Law—Joint family—Manager— 
Bond in his favour — Payment to junior 
member in lifetime of manager does dis¬ 
charge liability—Contract Act, S. 45. 

Payment to one of the co-heirs of a promisee 
under a bond would not discharge the promisor 
from his liability, The same considerations go¬ 
vern payments made to a junior member of a 
Hindu family during the lifetime of its manager 
in whose favour the bond was executed. 

(P 31 C 1] 

(b) Contract Act (1872), S. 45 — Payment 
to one son during life-time of others does 
not amount to discharge. 

A payment made to one of the sons of a pro¬ 
misee under a bond, while the latter is undergo¬ 
ing a sentence of transportation and there are 
other sons of the promisee alive at the time, does 
not discharge the bond; 10 I. C. 874; 35 Mad. 
G85 and SC Mad. 644, Dht. [P 29 C 2] 

(c) Contract Act (9 of 1872), S. 2— Ordi¬ 
narily promisee denotes person in whose 
favour document is executed—Other mem¬ 
bers do^ not become co-promisees when 
amount is advanced by manager of family— 
Real owner is not co-promisee in bond exe¬ 
cuted benami—Hindu law, joint family. 

Prima facie the word "promisee” in S. 2, means, 
in reference to bonds, a person in whose favour 
the document is executed. (p 30 C 1] 

Where money has been advanced by the 
manager of a joint family the other members do 
not become co-promisees with him. [P 30 C 1] 

A person who has an interest in bonds or 
securities standing in the name of another is not 
a co-promisee with him. [P 30 C 1] 

Aiyangar and 
M, 0. rirumalachariar — for Appellant. 

A. Narasimhachariar for V. V. Sri- 
mvasa Aiyangar, Venkatasuhha Row and 
Radhakrishnayya —for Respondents. 

Judgment. The bond sued on was 
executed to the father of plaintiff 1. 

laintiff s case was that it was assigned 
to him by the father. After filing the 
suit he died and plaintiff 2 is his legal re- 
presentative. Defendant 1 is the son of 
the mortgagor. Defendants-2 to 11 are 
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the alienees of some of the properties 
mortgaged. Defendant 12 is the eldest 
son of the mortgagee. The defendants 
pleaded that the mortgage bond was dis¬ 
charged by the payment made to ono 
Chinna Narayana Reddi. This Chinna 
Narayana Reddi was another son of By- 
reddi Venkata Reddi, the original mort¬ 
gagee. In the written statement, the 
case for the defence was that, in a parti¬ 
tion between the father and sons, this 
bond fell to the share of Chinna Nara¬ 
yana Reddi and that after it came to him, 
there was a complete discharge of the 
obligation under the bond. The District 
Munsif gave a decree to the plaintiff. In 
appeal, after remand in which the Dis¬ 
trict Judge asked for certain findings upon 
some subsidiary issues, the Subordinate 
Judge, who heard the appeal, finally has 
come to the conclusion that the payment 
to Chinna Narayana Reddi discharged de¬ 
fendant 1 from liability and that the 
plaintiff is not entitled to claim anything 
under the bond. The facts found are (a) 
that Venkata Reddi was alive at the time 
that the alleged payment was made to 
Chinna Narayana Reddi. Venkata Reddi 
and his son, defendant 12, were sentenced 
to transportation for life somewhere near 
1880 and the discharge is alleged to have 
been in the year 1883. At that time the 
father is alleged to have given a power- 
of-attorney to a person called Narayana 
Reddi (b). It is further found that there 
was no partition as alleged by the defen- 
danbs. The District Munsif has stated 
that there was no allegation that Chinna 
Narayana Reddi was the manager of the 
family and that it was not sought to 
establish it before him. In this Court 
an attempt was made both by Messrs. 
Narasimha Chariar and Radhakrishnayya 
to show that Chinna Narayana Reddi 
was actually managing the family affairs. 
Bub the circumstances mentioned by the 
Subordinate Judge negative any such 
presumption. After the father and the 
eldest son were convicted and sentenced 
bo transportation for life, apparently 
every member of the family was endeav¬ 
ouring to get as much family property as 
possible into his own hands. In these 
circumstances, it is unlikely that any one 
of the members was looked up to as the 
managing member of an undivided family. 

C)n these facts, the question of law for 
decision is whether the payment to 
Chinna Narayana Reddi could discharge 
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defendant 1, from liability. Chinna Nara- 
yam Reddi was undoubtedly not a j)ro- 
misee. The learned vakils for the res¬ 
pondents argued that, as the money was 
advanced by the father while the family 
was still undivided, every member of the 
family must be taken to be a co.promisee 
with the father. In tlio fust jdaco, there 
is no evidence as to the source of the 
money uhioh was lent, b'or all we know, 
it miglit have be'^n the self-ac |ui-ition 
of the father. liven granting that it was 
from the fnnilv funds tint the fithar 
advance] the money, it does not follow 
that the other members of the fimily 
were couifomisees with him The dotini- 
tion of "[iromi<=or” and ‘‘promisee’’ con¬ 
tained in the Contract Act negatives any 
isucli presumption. Pritna facie the word 
I promisee" means a person in whose name 
!the document has been executed. No 
.authority has been cited before us for 
the broad r»ropositioo that where money 
bad been advanced by the manager of 
joint Hindu family the other members of 
.the family would become co-promisees 
jwitli him. The fact that the other mem- 
■bers of the family have an interest in the 
]debt is not enough to constitute them 
.promisees. That is a technical exjires- 
sion carrying with it certain rights; we 
are not preparen to hold shat every per¬ 
son who has an interest in bonds or 
securities standing in the name of an¬ 
other is a co-promisee, even though that 
other may be the manager of the Hindu 
family of which ho is a member. There¬ 
fore. we must proceed on the footing that 
Chinna Narayana Reddi was not a pro- 
rnisee under the bond. He was one of 
the heirs of Venkata Reddi to whom the 
bond was executed. 

'^>30 other heirs including 
the plaintiff who were entitled to the 
money under this bond. The question 
therefore 13 whether payment to one of 
the co-heirs would discharge the obligor 
from liability. The principle regarding 
co-heirs would be equally applicable to 
co-parceners. In Ahinsa Bihi v. Abdul 
Kadar Saheb (l) Bhashyam Aivangar, -T., 
accepts the proposition laid down by 
Mahmood, J., in the case in Surju 
Prasad Singh v. Kluvahish Ali (2) and 
says that the co-heir of a single promisee 
is nob entitled to give a discharge in res- 
pect of a bond executed to his ancestor 

(1) U‘J02| 25 Mad. 26- 

t. (2) 11882] 4 All. 612. 


The Subordinate Judge has relied for his 
conclusion that payment to one of the co¬ 
heirs would discharge the obligor, upon 
Sheikh Ibrahim v. Rama Aiyar (3). That 
case only decided that where payment is 
made in fraud of the other co-heirs, to 
one of the co-heirs the obligor is not dis 
cliarged. Further there are some ob¬ 
servations iu the judgment which are 
against the view taken by the Subordi¬ 
nate Judge. There is nothing in that 
judgment to support his position, Mr. 
PartUasarathy Aiyangir hasdra vn our 
attention to the Full Bench decision in 
Mannava Annapumamma v. Uppala 
Akkayipi (4). wliere two loarnol Ju Iges 
of this Court lield bhib payment to one of 
tlie co-promisees would 1)6 a goo i dis¬ 
charge 

The Chief Justice was against that 
view. Kven the two learned Judges who 
held that payment to one of the co- 
promisees would amount to a discharge, 
guard themselves by saying that the case 
of a co-heir would stand upon a dih'erenb 
footing. Sankaran Nair, J., at p. 5i9 (of 
36 Mad.) says that the proposition 
which he enunciate] would not cover 
case of co-hoirs. Salasiva Aiyar, J., uses 
similar language in his julgment. In a 
later case reports 1 as Muniandi Servai 
v. Hamasami (oj, Sadasiva Aiyar, J., 
sitting witli Hannay, J,. held that pay¬ 
ment to one of the co-heirs of the pro- 
misee would nob amount to a discharge 
of the liability incurred under the bond. 
Coutts-Trobber, J., in Ponnusamy Pillai 
V. Thyagaraja Pillai (6) ssems to doubt 
the correctness of the Full Bench deci¬ 
sion in Mannava Annapumamma v. 
Uppala Akkayya (4). [f the question for 
decision were whether the payment made 
to one of the co prornisses would amount 
to a discharge of the bond, it might be¬ 
come necessary to refer the matter to a 
Full Bench, bavinq regard to the fact 
that yvo oases in Calcutta in which the 
question was fully argued and elahoratelv 
considered took a different view and to 
the fa^ that Coutts-Trotter, .T., is of opi¬ 
nion that the decision is opposed to the 
curred of authorities iu England. We 
refer to Busainara. Begum v. Rahmtin- 
ness a Begum (7) and Umes Chandra 


(s) 

(4) 

J5) 

( 6 ) 

(7) 


3G Mid, 544=19 I C 12 
[1915] 29 1.0 586. * ' 

1916] 32I.C. 173. 

1910} 88 Cal. 342=8 I. 0. 837. 
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Banerjee v. Dinaba^idnu Mahan ti (8). 
But that question need not ba considered 
in this case. The principle seems to be 
clear that payment to one of the co heirs 
of the promisee would not discharge the 
promisor from his liability to pay under 
'the bond. 

The fame considerations govern pay¬ 
ments made to a junior member of a 
Hindu family during the lifetime of its 
manager in whose favour the bond was 
(executed. In the view we have taken 
•the decision of the Subordinate -Tulge 
must be reverse 1 anl that of the District 
Munsif restored with costs here and in 
the lower appellate Court. Time for 
paymort is extended to 9th April 1918. 

S K /r.k. Appeal allowed. 

(8) 11915] 29 i. C. 956. ' 
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"WALHS, C. AND Sr-:8U \GIRt Aiyar, -T. 

Muthiah Chettu P. M. A. and others — 
Plaintiffs—Appellants. 

V. 

Alagappa Chetty and another —Defen. 
dants—Respondents. 

Civil Appeals Nos, 192 and 193 of 1915, 
Decided on 29th January 1917, against 
decree of Temporary Sub-Judge, Siva- 
ganga, in O. S. No. 9 of 1914. 

(a) Limitation Act (1908; Art. 89—Suit 
against agent for accounts though misap¬ 
propriation alleged in plaint is governed by 
Art 89. 

A suit by a principal for accounts of monsys 
entrusted to bis agent is governed by Art. 89, 
even though there are averments in the plaint 
that the agent either through negligence or mis¬ 
conduct has misapplied the moneys in an un¬ 
authorized manner. [P 31 C 2] 

(b) Limitation Act (1908), Arts. 89 and 90 
—Term ‘'other suits” in Art. 90 implies 
other than covered by Art. 89. 

The words ‘‘other suits” in Art. 90 show that 
that article does not include suits which properly 
come within Art. 89. Great Watern Insurance 
Co., of New York v. Cunliffe, (1874) 9 Ch. Ap. 
625, Di3t. (P 31 0 2] 

(c) Limitation Act (1908), Art 89 —Liabi¬ 
lity of agent for wilful default is covered by 
Art. 89. 

Such matters as the liability of the agent for 
wilful default and to account for moneys that 
should have come to bis bands come within the 
scope of an ordinary money account and arc 
governed bv Art. 89. (p 31 C 2; P 32 0 1] 

(d) Limitation Act (1908), Art. 89—Ter¬ 
mination of agency for purpose of Art. 89 
is question of fact—When agency is deemed 
terminated stated—Civil P. C. S. 100. 

The termination of an agency is a question of 
fact for the purposes of Art, 89 and the agency 
must be considered as having terminated when 
the authority of the agent is revoked, or the 
agent renounces the agency or the business of 


the agency is completed, which is practically an¬ 
other case of revocation or determination of 
authority. [P 32 C l] 

.4. Krishnasami Ayyar —for Appel¬ 
lants. 

S. Sri7iivasa Aiyangar, K. Bashyam 
Ayyangar and N. M, Malim Sahib —for 
Resnondents. 

Wallis, C J.—In the first of these 
cases—.Appeal No. 192 of 1915, the Sub¬ 
ordinate Jud 2 e has dismissed a suit 
broii^^ht by the principals aj^ainst an 
agent and his son to recover a spechiol 
sum of money particulars of which are 
set out at leni’th in the plaint. an1 tho'^e 
particulars show that what they are 
really seeking to do is to make defendant 
1 account for the moneys which they 
entrusted to defendant 1. The main 
ground of complaint taken by the plain¬ 
tiffs in their ])laiut is that defendant 1 
lent moneys of the principals to persons 
to whom he was not authorized to lend 
them, and Mr. Krishnasami Ayvar for 
the appellants has taken the point that 
this case is governel by Art. 90, Tiim, 

Act. which proviees for 

‘‘Other suits by principals against agout for 
neglect or misconduct,” 

and nob by .Art. 89 which deals with suits 

"by a principal against his agent for moveable 
property received by the latter and not accounted 
for.” 

Now the use of the word “other” in 
Art. 90 shows that that .Article does nob 
include suits which i)roj)erly come within 
89, and we think that this is really 
a suit for a mere money account which 
comes within Art 89. Mr. Krishnasami 
Ayyar has relied upon Great Western 
Insurance Co. of New York v. Cunliffe 
(l). In that case it was sought, in taking 
an account by a principal against his 
agent, to hold the agent responsible for 
the loss which had occurred to the 
principal by the agent’s failure to insure 
certain goods, that is to say, for failing to 
carry out the instructions of the princi¬ 
pal by spending moneys of the principal 
in a particular manner, and James, 
L. J. held that that did nob come within 
an ordinary money account. In an ordi¬ 
nary money account the accounting party 
is asked to account for the moneys which 
have come to his hands and to pay over 
the balance, and where the account is on 
the footing of wilful desault, he may be 
held liable, nob only for the moneys 
which come to his hands, bub also for 

(1) [1874] 9 Ch. Ap. 525. 
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moneys which ought to have come to his 
hands; and if he is shown, in taking such 
an account, to have appli 03 moneys in a 
way in which he was not authorized to 
apply them, the result is that he is not 
allowed credit for that sum in taking 
account.'That is the ordinary practice in 
taking accounts and it seems to us that 
.there is no reason for holding that the 
matters pleaded in this case should not 
come into an ordinary money account. 
As I have said, Grcdt WeUern Insurance 
Co. of iSiew y’ork v. (l) itself 

and also the illustration put there of an 
attempt to make a solicitor liable for his 
negligence in tlie conduct of an action 
when taking an account in respect of his 
client a moneys those are cases of a 
ditterent nature from the present. 

Therefore in our opinion, in this case, 
Art. 89 was rightly applied. Then the 
question arises as to whether this case 
was properly disposed of with regard to 
that Article. Now the -Tudge has simply 
held the suit to be barred on the autho¬ 
rity of a decision of my learned brother 
and myself in Venhntachalam Chetti/ v. 

,Narayanan Chctty {2}. All we decided 

iin that case was that termination of 
jagency is a question of fact for pur¬ 
poses of Art. 89, Ijim, Act and the agency 
.must be considered as having terminated 
when the authority to the agent is 
revoked, or the agent renounces the 
agency or the business of the agency is 
completed, which is practically another 
case of revocation cr determination of 
authority. Now that must he a question 
of fact in each case to be decided upon 
the evidence. We do not think the case 
is sufficiently clear upon the pleadings to 

enable us to dispose of the case without 

taking evidence, and we have therefore 
decided to call for a hndiog upon fresh 
evidence as to whether the suit is barred 
under Art. 89. We think it necessary 
however to say that we consider this 
question depends upon the question when 
the authority of the agent to represent 
the principal ceased, and that it does nob 
depend upon the question as to the 
agent s obligation to take back a salary 
chit and pass his accounts with the 
principal. Fresh evidence may be taken. 
The finding will ba submitted in two 
months from this date and seven days 
wiU be allowed for filing objections. 
U-QQ c o_DD9Qfcod appeal w as then taken up 

(2) tl915T3y Mad. 376=26 I. C. 740;-- 
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bub the decision in that appeal does nofr 
contain any law point.—Ed.] 

Seshagiri Aiyar. J.— I agree. 

S.N./r.k. Appeal allowed. 
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Spencer and Srinivasa Aiyangar, JJ. 

T' ikrama Deo Garu —Plaintiff—Peti¬ 
tioner. 

V. 

Vikrama Deo Maharajulu Garu and 
another —Defendants—Opposite Parties. 

Civil Misc. Petns. Nos. 1582 and 1583 
of 1916, Decided on 27th April 1917. 

(a) Will—Pardanashin lady—If genuine— 
Onus is on party propounding. 

Whoro the only point in issue between the 
parties in a suit ba.sed on a will executed by a 
pardan.ishin lady is whether the will is genuine, 
the burden of proving it lies on the party pro¬ 
pounding the will. The Court cannot, without 
giving the plaintiff an opportunity of rebuttal, 
decide on the want of capacity of the executant 
to understand the contents of the will. 

[p 34 C 1] 

(b) Pardanashin Lady—Rule as to, does 
not apply to all gosha ladies. 

Tno rule as to pardanashins does not apply to 
all gosha ladies alike. The rule, at the best, is 
a presumption of want of ordinary capacity, 
which can be rebutted. [P 34 C i] 

(c) Hindu Law—Woman in possession of 
property—Presumption that she is absolute 
owner applies—Evidence Act, S. 110. 

The ordinary presumption that a person in 
possession of property is the absolute owner 
applies to Hindu woman: Metiers v. Brown^ 
{IQQ3) 32 L. J. E.V. 138: 8 Mad, 214; 2G Cal. 
871, (P. C.y, A. I. n. 1014 Mad. 428 and 2 .V. 
L.J.2Gl.FoU. tP35Cl) 

(d) Hindu Law—Widow—Savings—Hindu 
woman can dispose of moveable property 
representing savings of income. 

A Hindu woman can dispose of, either inter 
vivos or by will, moveable property which repre¬ 
sents the savings out of the income of property 
which was at her absolute disposal: 28 Mad. I 
(F. D.) and 33 I. C. 532, Foil. [P 3G C 1) 

V. Iiamesam~{oT Petitioner. 

B. N. Sarma and B. Narasimham — 
for Opposite Parties. 

Order. These are applications under 
the agency rules fora direction to the 
agent to review his judgment by \vhich» 
varying the decree of the special assist¬ 
ant agent, he dismissed the plaintiff’s 
suit with costs. The suit was brought 
for the recovery of certain moveables and 
cash of nearly a lakh of rupees in value 
from defendant 1. the Maharajah of Jey- 
pore, to whom they were handed over for 
safe custody by the Governmeub, defend¬ 
ant 3, after the death of Sri Suloohana 
Fatta AUhadevi whose property they 
were. The plaintiff claimed them as 
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sole legatee under the will, dated 23rd 
November 1901, of the patta Mahadevi. 
Defendant 1 in answer to the plaintiff’s 
claim raised two substantial pleas, one 
that the will, which was executed by the 
Mahadevi at a time when she was bit¬ 
terly hostile to him in consequence of a 
pending litigation between them, was 
subsequently revoked by her after the 
suit was compromised in 1904; and (2) 
that the Mahadevi had no power of dis¬ 
position over the suit properties, as they 
were held by her as part of the Estate of 
Nowrangapore and Gudari which were 
settled on her for her maintenance for 
life in pursuance of the compromise 
aforesaid. Somewhat inconsistently with 
his plea of revocation of the will, which 
assumed that it was the genuine will of 
a capable testator, defendant 1 also put 
the plaintifif to strict proof of the genui¬ 
neness and validity and subsisting 
character of the will and proceeded to 
state that if any will was executed, the 
same must have been brought into exis¬ 
tence by the plaintiff and his partisans 
fraudulently and collusively (para. 5 of the 
written statement). Defendant 2, who 
also claimed the properties, was removed 
from the suit in an early stage of the 
inquiry and the issues which were raised 
on his pleas were struck out. The 
Government took no part in the trial. A 
considerable number of issues were raised 
for trial between the plaintiff and de¬ 
fendant 1, of which only Nos. 2, 3 and 
4 are now material; they relate to the 
title of the plaintiff. Of these the second 
was whether the will in question is 
genuine,” the third'"whether the will was 
revoked,” and the fourth "whether the 
Patta Mahadevi had absolute power of 
disposal.’* 

The trial Judge held on issues 2 
and 3 that the will was genuine and 
was not revoked, and on the fourth 
that the the Patta Mahadevi had only a 
Hindu widow’s interest in the suit pro¬ 
perties except in some clothes of small 
value included therein and gave a decree 
for the plaintiff for the clothes and dis- 
missed^the rest of his claim. Both the 
plaintiff anl defendant 1 appealed to the 
agent, who found in favour of the plain¬ 
tiff on issues 3 and 4 and on issue 2, 
while holding that the will was genuine 
in the sense that the Patta Mahadevi 
signed it however found against the will 
on the ground that there was no direct 


proof that it was read and explained to 
her and was understood by her, that 
being necessary in his opinion as he 
assumed that the Patta Mahadevi was the 
widow of an Uriya zemindar, and there¬ 
fore must have been a pardanashin lady, 
and the plaintiff had a particular and 
peculiar onus to show that theexecutante 
thoroughly understood what she was 
doing and was thoroughly and fully acqua¬ 
inted with its terms, a far higher burden 
than the ordinary burden of proving the 
will of a capable testator. The plaintiff 
contends that there was no plea that the 
Patta Mahadevi was a pardanashin lady 
who required special protection when 
she executed the will, that the whole 
trial in the first Court was really fought 
out on the question of revocation, defend¬ 
ant 1 having practically given up his 
contention as to the genuineness of the 
will, that no such point was raised even 
in the grounds of appeal to the agent, 
that the plaintiff was taken by surprise 
by such a point being taken in the argu¬ 
ments on appeal and that if such a ques¬ 
tion hal been raised at the original trial, 
he would have offered evidence to show 
that the Patta Mahadevi was quite 
capable of taking care of herself. He also 
contends that the agent misdirected him¬ 
self as to what was necessary to be 
proved before a lady can claim protection 
as a pardanashin, and also that the agent 
erred in hohling that there must he direct 
proof that the svill was read over and 
explained to the Rani. There is consider¬ 
able force in these contentions. 

It is to be observed that the form of 
issue 2 raises only the question of the 
genuineness of the will. In para. 5 of the 
written statement its validity was at¬ 
tacked, apparently on the ground that 
the testatrix was not the absolute owner 
of the property as stated in para. 4 and 
that was the subject of a separate issue. 
The subsisting character of the will was 
questioned because it was said that it 
had been revoked, and that again was the 
subject of issue 3. There is no other 
paragraph of the written statement which 
in the remotest manner suggests that the 
Patta Mahadevi, if she did execute the 
will, did not understand it or know its 
contents and no notice was taken in 
either of the lower Courts about the 
vague statement as to fraud and collu¬ 
sion. No issue was raised on it, and 
apparently there is no evidence about it. 
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On the other hand there was some 
attempt made to prove that the genuine 
will of the Kani was not the will pro¬ 
pounded by the T>laintitT, but that at¬ 
tempt wholly failed for it was clearly 
proved, and that is the findins^ of both 
the lower Courts, that the Rani 
deposited her will in a sealed cover 
in the Registrar’s Olfice and the 
identical cover with the seals intact was 
produced by tlio I'laintitf soon after the 
death of the Rani before Mr. Rarsot.s, 
the tlien Agent, and was openel by him 
andcontainel th.e v/ill now propounded by 
the plaintili. Thisagiin is inconsistent 
witli the plea that the Rini as a par. 
danashin must he presumed till the con- 
jtrary is proved, to havo hid no knowledge 
mf its contents. Move tlian all it is quite 
clear, as pointed out by Mr. Rarnesam, 
that the defenilmt himself let in his 
evidence on the assumption that the 
Rani knew the contents of her will, for 
witness after witness was called to prove 
that the Rani, knowing tliat she had 
bequeathed to the plaintiff all her pro¬ 
perties including Nowrangapore and 
Gudari for which she had obtained a 
decree against defendant 1 in the first 
Court, wliich however was then tlie 
subject of an appeal to the High Court, 
after the termination of tlie litigation by 
a compromise in 1904, called for the 
document from the Registrar’s Office 
where it was in deposit and directed its 
idestructioD. We therefore think that 
jthe Agent should not have allowed this 
point to be raised in appeal at any rate 
without giving an opportunity to the 
plaintiff to adduce evidence of the Rani’s 
capacity and status, the circumstances 
attending the execution of the will and 
the means she had of obtaining indepen¬ 
dent advice 

We also think that the Agent was 
wrong in thinking that the rule as bo 
pardanashins applies to all gosha ladies 
alike. The rule at the best is one of 
presumption of want of ordinary capa¬ 
city which can bo rebutted. It has been 
pointed out that the Pabba Mahadevi was 
at the time of the execution of the will 
about fifty.five or fiify-six years of age, 
was transacting her business through 
agents to whom she gave personal in¬ 
structions, was interviewing Government 
officers, was giving evidence before Ma¬ 
gistrates, and was directly presenting 
documents to registration officers. She 


had just then successfully emerged from 

a very heay litigatiou in which she was 

represented by the late ^Ir. V. Krishna- 

8 warn i Tver who was subsequently a Judge 

of this Court and afterwards a member 

of the I^iXecutive Council. She came to 

Madras during the pendency of the ap[)eal 

evidently to give instructions to her 

vakils. It is dilfisult to treat a lady in her 

l)Osition and of her capacity as a parda- 

nashio, tlioughsbeas belonging to a noble 

fimily may ha gosha when young, and 

may nob needlessly appear in public even 

when she was advanced in rears. Fur- 

tber defendants’ 12th witness Mohina 

Sintra, who was her Ujwan or principal 

officer from 1900 to 1907, and who is 

the principal witness for the defence to 

prove the revocation of the suit will, 

states in his examination that the wills 

(i. e. the will and the previous will, 

dated 10th October 1900, which she 

joined with her co-widow in executing) 

were written bv the advice of Mr. 

• 

Krishnasivami Iyer and he knesv about 
them. That statement, if true, is con- 
clusiva on this question, even if the Ma¬ 
hadevi ivas strictly a pardauashin. This 
witness attested both the wills, was pre¬ 
sent 'when it was deposited with the 
Registrar and it was he who brought it 
back from the Registrar’s office in 1904 
under a special power-of-atborny given 
by the Mihadavi. It appears to be also 
true that the Agent precluded himself 
from considering a number of circum¬ 
stances which go bo show that the Maha. 
devi must have been fully conversant 
with the contents of the will by too 
narrowly confining his attention to direct 
proof. As sve arenotfinally deciding the 
case, it is unnecessary to enter into the 
details of the evidence here. 

There were two issues, the 7fchand8th, 
which the Agent thought it was unneces¬ 
sary to decide; but they raised subsidiary 
question of fact which were relevant 
to the decision of the issues 2 and 3. 
Both sides complain the the Agent should 
have considered those issues before arriv¬ 
ing at a conclusion on issues 2 and 3. 
In these circumstances we must direct 
the Agent to review his judgment on 
issues 2 and 3 in the light of the above 
observations. If he thinks it right toallowi 
defendant 1 to raise the question as tOi 
whether the Patfca Mahadevi was a parda-l 
nashin lady and whether or nob she knew; 
the contents of the will, he must give' 
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the plaintiff an opportunity of adducing 
evidence as to her capacity and position 
as to her knowledge of the contents of 
the will. 

The respondent attempted to support 
the judgment on the ground that the 
finding of the Agent on issue 4 as to the 
Bani’s power of disposition over the suit 
properties was erroneous. He argues 
first that, as there is no direct evidence 
as to how the suit properties were ac- 
quirei, the plaintiff, who has to make 
out that they were the absolute property 
of the testatrix, must fail as there is no 
presumption that they were her stri- 
dhana, next that the property was held 
by her as part of the estate settle! on 
her by the deal of 1904 and must reverb 
to the Maharajah on her death. As bo 
the first it is difficult to see why the 
ordinary presumption that a person in 
possession is the owner and an absolute 
owner should nob apply bo Hindu women: 
see Metiers v. Brow^ (1) and S. 110, 
Evidence Act. In Naraijana v. Kri¬ 
shna (2), this Court held that property 
standing in the name of a Hindu lady 
with which she was dealing was her 
separate property, and that there was no 
presumption that it was the common 
property of the family, and in Ditoan 
Ran Bijai Bahadur Singh v. Indarpal 
Singh (3) the Privy Council said that 
there was no presumption that property 
in the possession of a Hindu widow, of 
the acquisition of which no account is 
given, deseendel bo her from her husband 
though the husbind was shown to have 
died possessed of considerable property 
and that he who claims property through 
some other person must show the pro¬ 
perty to have bean vestal in that person. 
In this case both the parties agree that 
the property was in the Rani’s posses¬ 
sion at the time of her death; and as the 
plaintiff claims under her he must suc¬ 
ceed unless defendant 1 proves his con¬ 
tention that her interest ceased on her 
death and the property reverted to him. 
This appears to have been the view 
taken in a very recent case in this Court 
in Bodi Muttayya v. Kavoori Kodanda- 
ramagya (4), where the learned Judges 
heUl that if nothing is known as to how 
a Hindu female in possession acquired 

(1) ^2 L. .1. EJC.13S ^ ~ 

(Q) 8 Mad. 2U. 

(3) [1899] 26 Oal. 871=261 A. 226 (P. 0.). 

<4) A. I. R. 1914 Mad. 428=23 I. 0. 594. 
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the property, the presumption is that 
she is holding it as absolute owner though 
without title The decision in Gnpala 
Aiyujigar V. Savuri AiyaJigar (5) is nob 
against this view. 

Further it is be observed that defen¬ 
dant 1 is merely the custodian of the 

% 

property pending arljudication of the 
rival claims of the plaintiff and defen¬ 
dant 1 and that the plaintiff who cUims 
unler the will of the last owner w(\nld 
preferably he entitled to possession. 'The 
fact that Government under executive 
authority chose to hand it over to ilefen- 
dant 1 cannot give him a right to reb>in 
it unless he proves a title to hold tliem, 
for the representative of tdio person last 
in possession is entitle I to have posses¬ 
sion. However that mav be, there is no 
difficulty in this case; for the nature of 
the property claimel and the circum¬ 
stances of the case naturally leal to the 
conclusion that, except as regirds certain 
items of insignificant value, the rest of 
them are not likely to have come to the 
Rani by inheritance. Her liusband Sri 
Chaibanya Deo died in 1876. She and 
her co-widow inherited from him the 
two valuable taluqs of Nowrangapore 
and Gudari which had been granted bo 
his father, who belonged to the junior 
branch of the Jeyporo family, by the 
then Maharaji. After Sri Sulochina 
Patta Maha levi *and her co-widow had 
been in possession and enjoyment for 
over 20 years, the present Maharajah, 
defendant 1, purported to resume the 
grant and entered into possession of the 
taluks and the two ladies sued the Maha¬ 
rajah for possession and mesne profits. 
While the suit was pending, the co-widow 
died and Sri Sulochana Patta Mahadevi 
continued the suit and obtained a decree. 
The Maharajah appealed to this Court 
and after the hearing began the parties 
compromised on the terras contained in 
Ex. 14a, and the compromise decree passed 
by this Court in pursuance of which the 
deed Ex. 42 was execute!. The con- 
struction of this deed is raised in the 
second contention of the respondent, bub it 
may generally bestated now that the Rani 
was to have absolute or full enjoyment 
of the said taluks during her life for her 
maintenance. This was in 1904. She 
therefore was not in possession between 
1896 and 1904 of thobulk of the property 
inherited by her and gob no mesne pro- 

15) 11892] 2 M. L. J. 261. 
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fits and was further engaged in a very 
heavy litigation. It is unlikely that she 
had any valuable moveables left at the 
end of that litigation. After that date 
she was in possession of the taluqs which 
gave her an income of about Us. 1,00.000 
and the bulk of the moveable property 
now sued for appears to be savings from 
the current income or purchased out of 
it. This w’as the conclusion come to by 
the Agent and we agree with him. If 
the moveable property now sued for re¬ 
presents the savings out of the income 
which was at her absolute disposal it is 
quite settled so far as this Court is con¬ 
cerned that sliecan dispose of iteitherin- 
tervivos or by will Subramanian Chetti 
V. Aruno.ckelam Chetti (bh Veeraraghava 
Reddi v. Kota Reddi (7). 

The respondent hosvever contends that 
the Patta Mahadevi and defendant 1 
agreed that the savings out of the income 
from the taluks which the Uani did not use 
or consume in her lifetime should belong 
to the Maharajah at her death and relies 
on the following passage in the 'deed 
Ex. 42: 

“The Maharaja without reserving to himself or 
his Ruccesfors any power to revoke varv or 
modify it hereby grants to and settles on* the 
Patta Mahadevi as from 1st July 11)04 the taluks 
of Nowraugapore and Gundari with the cists 
whether in kind or in money accruing duo on, 
from and after the said date to bo held by the 
Pdtta Mahadevi for her maintenance during the 
remainder of her lifetime with full rights of en¬ 
joyment and to revert on her death to the Maha¬ 
rajah or to his successor for the time being to 
the Jeypore Samasthanam.” 

It vvas said that the intention of the 
parties was to create an interest in the 
Uani similar to a widow's estate not 
merely in the taluks but also in cists or 
income of the taluks. We think the words 

with the cists etc.' were used to denote 
that every kind of interest in the taluks 
was granted and not to cub down her 
absolute interest in the income for she is 
given full rights of enjoyment of the 
taluks. That this was the intention of 
the parties is clear from the first clause 
of the decree in pursunce of which 
the deed was executed, which is al- 
so recited in the deed. It is quite clear 
and lb was nob disputed that the Rani 
could have done anything she chose with 
the income that she could have spent it 
or given it bo anyone she liked. The 
grant was really of a life estate in the 

(6) [1905] 28 Mad. 1 WF. B.). 

■ (7)[1916]33I. C, 532. 


taluks in compromise of her claim to the- 
absolute interest therein. That main¬ 
tenance was stated to be the motive for 
the grant makes no difference in the 
quantum of the estate granted. Assum¬ 
ing that anything which she left undis¬ 
posed of would go to the Maharajah, there 
is nothing in the deed to prevent the 
Rani from bequeathing the income or the 
savings or the properties acquired out 
of the income which was at her absolute 
disposal during her lifetime. It is also 
doubtful if any restrictions on her power 
of alienation would be legally valid (see 
Sures Chandra Palit v. Lalii Moha^t’ 
Dutta (8). The finding of the Agent on 
issue 5 is tharofora perfectly right. 
There is however one item (viz.), arrears 
of rent as to which there is no clear 
finding as to the amount due and payable 
to the Patta Mahadevi till her death. 
This must bo found under issue 11. 

Issues 1 and 6 have been decided in 
favour of the plaintitf and there was no 
argument about them. Issue 5 is really 
a part of issue 4 and requires no further 
consideration. Issues 7 and 8 have to 
be considered in connection with issues 
2 and 3. If the Agent on a review of 
his judgment on issues 2 and 3 as directed 
by us decides them in favour cf the plain¬ 
tiff the Agent must consider under issue 9, 
if the plaintiff cannot have possession of 
the properties he is entitled to. He 
must also consider under issue 10 what 
sum if any defendant 1 is entitled to 
for the upkeep of the cattle. With these 
directions the case must go back bo the 
Agent with a direction to him to revisehia 
judgment and disposeof the appeal accord¬ 
ing to law. Costs here to abide and 
follow the result. 

S.N. R .K. Case remitted. 

(8) (1915j 31 I. G. 495. 
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N. Venkatachari — Plaintiff—Appel¬ 
lant. 
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Ramalinga Tevan and anoi/ier—De¬ 
fendants -“Respondents. 

Second Appeal No. 1274 of 4916, Deci¬ 
ded on 23rd November 1917, against 

^ S. 74-Six month. 

foil it on 't. ''“'''^“Agreement to for- 

“ “ of «ny term - Suit for 
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tent and for declaration of forfeiture of de* 
posit and interest at 24 per cent from date 
of suit — S. 74 did not apply and forfeiture 
was not penal—Claim for interest from date 
of suit was penal—Reasonableness of amount 
must be considered to determine whether 
penal or not. 

In detecminlQg whether the amount stipulated 
to be forfeited is in the nature of a penalty, tho 
Court must be guided by the reasonableness or 
unreasonableness of the amount. [P 37 C I, 2] 
Under a rental agreement executed by tho 
defendant to the plaintiff the latter deposited six 
months rent as advance, stipulating for its for¬ 
feiture in case of breach by him of the terms of 
the lease. In a suit for rent due and for a de¬ 
claration that the deposit had been forfeited in 
accordance with the defendant’s undertaking 
under the lease and for interest at 24 per cent 
per annum from data of suit: 

Held-, ( 1 ) that S. 74 was not applicable to tho 
forfeiture of deposit and that the clause for for¬ 
feiture was not a penalty; 

(2) that the claim for interest at 24 per sent 

per annum from date of suit was penal and should 
be disallowed. [P 37C 1, 21 

T. Narasimha Aiyangar and K. S. 
Krishnaswami Aiyangar —for Appellant. 

T. Ramachandra Roxo —for Respon¬ 
dents. 

Judgment. —Plaintiff's suit is for ar¬ 
rears of rent and for a doolaration that 
the amount deposited by defendants under 
the rental agreement has been forfeited. 
It is in effect a suit for rent coupled with 
a claim for the damages provided in the 
contract, if a forfeiture of a deposit can 
be styled damages. Both the lower 
Courts appear to have treated the suit 
as one for damages alone and have allovved 
the defendants to set off the amount 
deposited by them under the rental agree¬ 
ment against the rent due, although no 
set-off was pleaded in the vvritten state¬ 
ment and not only has the lower appel¬ 
late Court awarded nothing by way of 
damages for breach of contract, ))ut has 
mulcted the plaintiff in the costs of the 
suit. Wo think they were wrong in the 
view that they took and in applying the 
ruling in Vellore Taluq Board v. Gopala- 
sami Naidu (l) in support of it. It 
was clearly held by a Full Bench in 
Natesa Aiyar v. Appavu Padayachi (2) 
that in .the case of a sale, S. 74, Con¬ 
tract Acb,^ was not applicable and that 
a stipulation for forfeiture in case of 
breach is not a penalty. The same view 
was held by Seshagiri Aiyar, J. in the 
case of a lease. Orr v. Chitka Chinna 
Yegappa Chcttij (3), and it is not contend- 

U1 U915] 33 Mad. 80l=2G I. 0. 22G. 

(2 [1913 3S Mid. 178=19 I. C. 462. 

(3) 1915] 28 I. 0. 318. 


ed before us that any distinction can be 
drawn between the case of a sale and 
that of a lease. 

In determining whether the sum of 
Rs. 150 agreed to bo forfeited was a de-l 
posit or not, we must be guided by the 
reasonableness or unreasonableness of the 
amount. The point has not been con- 
sidered by the lower Courts, but taking 
all the circumstances into consideration, 
we must certainly hold the amount to be 
reasonable, being, as it is. one-half year’s 
rent in a rental agreement for five years. 
Following the Full Bench ruling in 
Natesa Aiyar v. Appavu Padayachi (2), 
we think plaintiff is entitled to retain 
the deposit. Plaintiff is also entitled tcj 
his rent, and that is not disputed. Plain-| 
tiff has made a further claim, i. e. for] 
interest at 24 per cent from date of suit' 
until realisation. This is clearly in the 
nature of a penalty and as his vakil says 
he does not press the claim, we disallow 
it, and reduce the rate to 6 per cent. 
The second appeal is accordingly allowed 
and plaintiff will have a decree as prayed 
for except in regard to the penal interest 
claimed with costs throughout. 

s.n./r.k. Decree varied. 
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Wallis, C. . 1 . and Bakkwell and 
Kumaraswami Sastri, .TJ. 

{Grandhe) Gangaijya —Plaintiff — Ap¬ 
pellant. 

v. 

[Grandhe) Venkatramiah and others — 
Defendants—Respondents. 

Betters Patent Appeal No. 261 of 1916, 
Decided on 12bh September 1917, against 
decision of Spencer and Phillips, J.T., 
D/- 20th October 1916 reported in 38 
I. C. 111. 

Hindu Law — Joint family — Partnership 
between managing member and strangers — 
Every member does not become partner — 
Partition — Divided members have right to 
call on manager partner to get in assets due 
to him as partner and divide them between 
themselves— Divided member cannot sue for 
dissolution of partnership — Contract Act 
(1872), Ss. 264 and 265. 

A contract of partnership between the manag¬ 
ing member of a joint family and a stranger does 
not make every member of the family which the 
managing member represents a partner so as to 
clothe him with all the rights and obligations of 
a partner as defined in S. 239, Contract Act. 

[P 33 C 1, 2] 

The effect of a partition is only to confer on 
the divided members tho right to call on tho 
manager or co-parcener partner of the firm to 
get in the assets which would be due to him as 



partuers and divide them between them in the 
proportion of their shares in the joint family 
property. If be refuses or neglects to do so, the 
remedy of the divided co-parceners is to treat the 
interest of the manager as joint family assets 
and to sue for partition. 

The position of a divided member therefore is 
not better than that of a sub-partner and is 
analogous to that of a trustee and he cannot sue 
for a dissolution of the partnership entered into 
bv the managing member : ^16 Mad. 185 (i’. C.), 
Dist. LP 38C 1, 2] 

B. Seetharama lioiv for A. Krishn'i. 
swami Aiya)' —for Appellants. 

K. V. Krishnaswami Aiyar — for Res¬ 
pondents. 

Kumaraswami Sastri, J. —The ques¬ 
tion for decision is whether it is oj^en to 
a meniher of a Hindu faruily, who has he- 
conie divided in status, to sue for disso¬ 
lution of partnershij) entered into bet¬ 
ween the managing inemher of the family 
■inti strangers, when the family was joint. 
Ss. 254 and 205. Contract Act, only con- 
ternfdate suits by cue of the partners (as 
dehned in S. 239) for dissolution of part¬ 
nership and tl'.e taking of the partnership 
accounts, and there is nothing in the Act 
which confers such a riglit of suit on a per¬ 
son merely by leason of his being entitled 
to a share in the interests of one of the 
partners in the 6rm. Such a person can¬ 
not be in a better position than a sub¬ 
partner and it is settled law that he has 
no right to ask for dissolution of partner¬ 
ship cr the taking of the partnership ac¬ 
counts, there being no contract or privity 
except between him and the partner with 
whom he is a sub-partner. In the present 
case the plaintiff was nob admitted as a 
partner in the firm during his minority 
BO as to enable him to the benefit of 
S. 247, Contract Act, or after he became 
a major so as to make him a partner 
within the meaning of S. 239. The only 
ground on which he became a partner in 
the firm is that he became in law a part¬ 
ner of the firm when the managing mem- 
ber of the family entered into the contract 
of paitnership with defendant 3 or when, 
owing to a partition between himself and 
the other members of the family, he be¬ 
came entitled to a specific divided share 
in the joint family properties. 

It is well settled that a contract of 
partnership between a member of a joint 
lamily and a stranger does not make every 
member of the joint family, which the 
managing member represents, a partner 
so as to clothe him with all the rights 


and obligations of a partner as defined ini 
S. 239, Contract Act. I need only refer^ 
to Sokkanadha Vannimundar v. Sokka- 
nadha Vannimundar (l), Ramanathan 
Chetty V. Yegappa Chclty (2) and Vadilal 
Lalluhhai v. Shah Khushal Dalpatram 
(3). It is no doubt true that as between 
the members of the undivided family and 
the CO- parcener who enters into a contract 
of partnership forthe benefit of the family 
they will bo entitled to call upon him toj 
account for the profits earned by him from 
the partnership and to share in such pro¬ 
fits, but this will net place them in any 
position of direct contractual relationship 
with the other partners of the firm. Nor 
would the fact that the entire assets of 
the joint family might be available to the 

creditor of the firm make anv difference. 

% 

The position of the plaintiff itj the pre¬ 
sent case cannot he higher than that of a 
suh-partner. The rrianaging member of 
an undividel family, though he has the 
power of representing the interests of the 
other members, is not their agent in the 
strict sense of the term so as to clothe 
the other members of the family with all 
the rights of principals in respect of con 
tracts entered into by their agent. His 
position is. as pointed out by their Lord- 
ships of the Privy Council in Aiinamalai 
Chetty v. Murugesa Chetty (4), more ana¬ 
logous to that of a trustee. 

If a member of a joint family does not 
become ipso facto a paitner by reason of 
the contract of partnership entered into 
between a member of his family, it is 
difficult to see on what ground a partition 
would place him in a better jiosition. 
Reliance has been placed by Mr. Seetha¬ 
rama Row on the observations of their 
Lordships of the Privy Council in Joo- 
poody Sharayya v. Pulavarti Laksh- 
manaiiwamy {6), to the effect thabdifferent 
personae arose in law on a partition bet¬ 
ween the members of a joint family, one 
of whom was carrying on business in 
partnership with a stranger so as to en¬ 
title the stranger to refuse alliance in 
partnership with the divided members. 
^ hat their Lordships were considering 
was the question of fact as to when a 
partnership became dissolved so as to at¬ 
tract the provisions of Art. 106, Lim. 

(1) [19051 2S Mad. 344 

(2) (.1916] 32 I. C. 427. 

(3) [19031 27 Bom. 157. 

(4) [190-?] 26 Mad. 644=30 I. A. 250 (P.C.). 

(6) [1913] 36 Mad. 1S5=19 I. 0. 513 (P.C.). 
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Acti, and I entirely agree with the obser¬ 
vations of Coutts-Trotter and Srinivasa 
Aiyangar, JJ., in Ramanathan Chetty v. 
Yegappa Chetty (2), to the effect that 
their Lordships cannot be taken to have 
overruled the decisions of the Indian 
Courts as to the position of a co-parcener 
in relation to a partnership enterel into 
by cne of the members of the family. 

When there has been a partition bet¬ 
ween the members of a joint family, all 
that the divided co-parcener can do is to 
call upon the managing member or co¬ 
parcener partner of the firm to get in the 
assets which would be due to him as a 
partner by proper proceedings against its 
partners and divide it between them in 
the proportion of their shares in the joint 
family property. If he refuses or neglects 
to do so, their remedy is to treat the in¬ 
terest of the co-parconer in the firm as 
joint family assets and to sue for parti¬ 
tion. In such a suit the assets can he 
realized by the appointment of a receiver 
who, as representing the partner co-par- 
cener, can, by appropriate proceedings, 
get in what may be due to him. It has 
been argued that this procedure will lead 
to a multiplicity of actions, but looking 
at the question from the mere standpoint 
of convenience, I think it would be mis¬ 
chievous bo hold that a co-parcener can 
interfere with the affairs of the partner, 
ship, simply because he has on partition 
got a specific share in the interests of one 
of the partners and to treat him as a 
partner because of a partition with which 
the other partners have no concern. In 
cases of mere change of status, which ac¬ 
cording to the recent decision of the Privy 
Council can be effected by a mere unila¬ 
teral declaration of intention, the posi- 
tion is still more complicated, as it may 
well be that on the actual partition of the 
various items of joint family property the 
interest of the family in the business may 
go to some other co-parceners. I do nob 
think that any consideration of incon¬ 
venience to the members of a joint family 
should alTect the settled rules of lasv as 
to the rights and obligations of partners 
inter se. I am of opinion that the deci¬ 
sion of Spencer, J., is right and would 
dismiss the Letters Patent Appeal with 
costs. 

Wallis, C. J— I agree. 

Bakewell, J.— I agree. 

S.N./r.k. Appeal dismissed. 
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Spencer and Seshagiri Aiyar, JJ. 

Sankaramahalingam Chetty and an¬ 
other —Defendants—Appellants. 

V. 

MiithiUakshmi and another —Plaintiff 
and Defendant—Respondents. 

Second Appeals Nos. 275 and 276 of 

1917, Decided on 14th August 1917, 

against decrees of Sub-Judge. Tuticorin, 

in Appeal Suits Nos. 84 and 85 of 1916. 

(a)Civil P. C. (1908), S. 11—Co-defendants 
—Adjudication of unnecessary findings does 
not operate as res judicata. 

M. sued her brothers and brother’s sons for 
recovery of propertv under alleged deeds of gift 
and sale from her father. In a prior suit against 
M. bv the assignee of a mortgage bond executed 
by M. wherein the defendants iu the present suit 
were, on their own instance, imi leaded as co- 
defendants with M the suit was dismissed on 
the ground that the mortgage was a sham transac¬ 
tion. The Court also recorded r4ndit)gs in the 
prior suit that the gift arjd sale deeds to . 1 / by 
her father were genuine aud that the brothers 
and brother’s sons of M. acquired uo title by 
adv.'»rse possession: 

Held: (l) that these findings being unnecessary 
in the former suit did not operate as res judicata: 
9 I. C. 787 and 34 I. C. 929 Foil.; 38 Mad 138, 
Di<!t ; [P 40 0 2; P 42 C I, 2] 

( 2 j that defendants were not estopped by con¬ 
duct from contesting those findings by the mere 
fact that they insisted on being pleaded as par¬ 
ties to the prior suit and invited those finding?; 
Collier v. Walters. (1874) 17 Eq. 252; G 7. C. 554* 
0 H’. R GC and 5 C. L. J. 95. Dist. [P 41 0 l] 
Per Spencer. -/.—There can ba no res juHcata 
as betwc.-i) co-defendants in cases whore it is not 
necessary to decide on their conflicting interests 
in order t> give the plaiutiff the reli^-f appro¬ 
priate to his suit. [p 40 0 2 ] 

Per Seshajiri Aiyar, /.—The first requisite, 

in order that a finding or decision mav operate 

as ro.s judicata as betwet'n defendants inter se. is 
that thtre should bo an active controversy as 
against each other between them. The second 
requisite is that ihe adjudication inter se between 
the co-defendants should he necessary to give the 
appropriate relief to the plaintiff. I^p 41 Q 2 ] 

{h) Civil P C. (1908), S. n-Quaere. 
(Quaere—Whether the adjudication should be 
express and not one which may be inferred or be 
deemed to have been granted or refused 

fc) Civil P. C. (1908), S. 11—Co defendants 
(Obiter). 

Obiter —Though a finding may be unneces.?ary 
if it is embodied in the decree, it will operate as 
res judicata. [P 41 C 2 ; P 42 0 1 ] 

L A. Govindaraghava Ayyar, K. Jagan- 
natha Ayyar and LI. Suhramania Ayyar 
— for Appellants. 

V. Viswanatha Sastri — for Respon¬ 
dents. 

Spencer. J.—The plaintiff sued her 
brother and brother’s sons in this suit 
for the recovery of certain immovable 
property, to which she claimed titleunder 
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deeds of sale and gift from her father. 
Questions were raised at the trial whe¬ 
ther these deeds represented real or sham 
transactions and whether the defendants 
had a good title by adverse possession for 
over the statutory period. The suit has 
been decreed in the plaintiff s favour both 
the lower Courts holding that the defen¬ 
dants are debarred from raising these 
defences by the decision in a prior suit, 
Original Suit No. ■232 of 1910 on the file 
of the Court of the District ^Munsif of 
Koilpatti, which makes these matters res 
judicata. Original Suit No. 232 of 1910 
was a suit brought by the assignee of a 
mortgage to enforce a sale of the suit 
properties upon a bond executed by 
Muthulakshmi. who was defendant 1 in 
that suit and is the plaintiff in this suit. 
That suit was dismissed on the finding 
that the mortgage was a sham transac¬ 
tion devoid of consideration. The defen¬ 
dants in this suit were defendants 2 to 4 
in that suit and they raised similar con¬ 
tentions when Original Suit No. 232 was 
tried. Muthulakshmi then contended 
that they were unnecessary parties to 
that suit. The District Munsif. M. R. 
Ky. M. A. Krishna Kao, who tried that 
suit, was rightly of opinion that they 
were unnecessary, as they claimed under 
a title adverse to both the mortgagor and 
mortgagee: vide Jaggeswar Dutt v. 
Bhuhan Mohan Mitra (l), and he pro¬ 
posed to strike their names off the record. 
Nevertheless as they insisted on con¬ 
tinuing on the record, he weakly allowed 
them to remain. 

Now it is argued that the lower Courts 
were svrong in treating the two findings 
in Original Suit No. 232 of 1910, viz., 
(l) that the deeds of gift and sale to 
Muthulakshmi from her father were real 
and genuine; and (2) that these defen¬ 
dants had not acquired any title by ad¬ 
verse possession, as res judicata seeing 
that the finding as to the enforceability 
of the mortgage bond was sufficient to 
justify the dismissal of the mortgagee’s 
suit, and that although the mortgagee 
could and did appeal and the appellate 
Court also decided these questions 
against the defendants, the result of the 
suit could not have been otherwise 
even if the findings on these two issues 
had been the other w-ay. I think that 
this contention is right and that thejudg. 
ments of the lower Courts cannot be su p. 

(1) [1906] 83 Cal. 426. 


ported on this ground. The decision in 
Modukuri Vaiikatarajii v. Masi7ia 
liamanamma (2) quoted by the District 
Munsif has no bearing on the factsof this 
case and it was an error to suppose that 
Original Suit No. 232 of 1910 could have 
been dismissed on the decision of the two 
issues upon which the contentions of 
defendants 2 to 4 failed. Following 
Vasndeva Mallaya v. Thathadi Nara- 
nnppaya (3) and Jadav Chandra Sarkar 
V. Kailnsh Chandra Singh (4), lam of 
opinion that there can be no res judicata 
as between co-defendants in cases wherej 
it is not necessary to decide upon theiri 
conflicting interests in order to give the; 
plaintiff the relief appropriate to bis' 
suit. ' 

The respondent’s vakil has not seri¬ 
ously attempted to support the finding as 
to res judicata, bub he argues that the 
defendants, having in the prior suit invi¬ 
ted a decision upon these points, are 
estopped, not by record, bub by conduct 
from turning round and saying in subse¬ 
quent litigation between the same parties 
that that decision was wrong. If the 
principles of S. 115, Evidence Act. are 
sought to bo applied to the circumstances 
of the case, there is no reason for sug¬ 
gesting that the plaintiff was led to alter 
the position, that she had taken up all 
along, in consequence of these defendants 
persisting in being made parties to the 
mortgagee’s suit. From the mere fact 
that the plaintiff was left to adduce 
evidence in the former case to substanti¬ 
ate her position it does not necessarily 
follow that she was prejudiced or induced 
to change her position by the defendant's 
inconsistent conduct. The decisions in 
Collier V. Wallers (5) and Aghore Nath 
Mukerjee v. Kamini Debi (6) turned upon 
the construction of wills, and the decrees 
in the previous suits were of the nature 

of judgments in rem binding all persons 
who were parties to them. The Master 

Collier V. 

Wallers (5) that William Collier, Junior, 
the plaintiff m the subsepuent suit, bad 
made no attempt to impeach the correct- 
ness of the former decree and, therefore, 
he rnust be bound by it. In Krislo Go pal 

Shaha (7) and in 

(2) [1913] 38 iIad.T3S=r2i T P o^a- 

(3) [19U 9 1.0. 737 • 

(4J [19161 34 I. C. 929. 


252=43 L. J. Ch. 216. 


(5) 

(6) [191016 1.0.654 

it) [1866] 6 W. R. 66 
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Bhaju Ghowdhury v. Chuni Lai Afar- 
wari (8) the same person at one time set 
himself up a? a necessary party to a suit 
and afterwards turned round and de- 
lolared that he had nothing to do with it 
and had been unnecessarily impleaded. 
Such is not the case here. The defend¬ 
ants simply maintained that they are not 
bound by the decision in Original Suit 
No. 232 of 1910. Whether they were 
necessary parties to that suit is a ques¬ 
tion of law and there can bo no estoppel 
on a point of law. 

I am, therefore, of opinion that no 
case of estoppel ari.-3e3 from the facts of 
the present case. The decisions of the 
lower Courts on issue 5 are re¬ 
versed and the suit will be remanded to 
the Court of first instance for disposal 
on the merits after trial. Costs up to 
date to abide and to be provided for in 
the 6nal decree. 

Seshagiri Aiyar, J. —I agree with 
the conclusion arrived at by my learned 
brother. But as the point for decision 
is one of some importance, I propose to 
say a few words. It was conceded that 
the District Munsif was wrong in saying 
that the decree of the Court in Original 
Suit No. 232 of 1910 could have been 
based on either of the findings arrived at 
in that suit. The finding on the mort¬ 
gage was fatal to the suit. The other 
finding which related to title as between 
the contesting defendants could not have 
non-suited the plaintiff. Such a finding 
was unnecessary and though asked for by 
the added defendants should not have 
been given in the suit. 

In this view prima facie the conclu¬ 
sion of the Court could not operate as 
res judicata. The principle underlying 
the bar of res judicata as between the 
00 defendants has been the subject 
of discussion in three recent ceses, 
Achanta Venkatasuryanarayanay. Yelhi- 
pragadu Skiva Sankara Narayana (9), 
Fahrchand Lallubhai v. Naginckayid 
Kalidas (lO)and Jadav Chandra Sarkar 
V. Kailash Chandra Singh (4). The first 
requisite is that there should be active 
controversy as against each other between 
the parties arrayed on the same side: per 
Muthusami Aiyyar, J., in Venkayya v. 
Narasamma (11) and Tanjore Ram- 

8. (1907) 5 GLToS.' 

9. (1915) 27 I C 861. 

10. (1916) 40 B>in 210=33 I 0 423. 

11. (1888) 11 Mikd 204. 
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chandra Ran v. Vellayanadan Ponnu 
sami (12). Secondly, the adjudioation 
inter se l) 0 t ween the co-defen.l ints should 
be necessary to give theappropriato relief 
to the plaintiff. See per West, -T., in 
Ramchandra Narayan v. Harayan 
Mahadev (13) and Wigram, V. 0., in 
Cottingham v. Earl of Shrewsbury (14) 
and Jessel, M. R , in Kevan v. Crawford 
(15). In the earlier case, the Vice- 
Chancellor says: 

“But if the relief given to the plaintiff does not 
require or involve the decision ofanyca^o belweeu 
co-defeudauts, the co-dofondaats will not be 
bound as betivoen each other by any proceedings 
which may necessary only to the decree the 
plaintid obtains.” 

The third element mentioned xn-Jadav 
Chandra Sarkar v. Kailash Chandra 
Singh (4) seems to imply that there 
should bo an express adjudication and not 
one which may either be inferred or bo 
deemed to have been granted or refused. 
Without farther argument, I am not nre- 
pared to express a definite opinion on this 
last point. For the purposes of this 
case, it is enough to say that the first two 
requisites are wanting. Mr. Vonkatarama 
Ayyar relied on certain observations made 
by the Master of the Rolls in Collier v. 
Walters (5). I am prepared to concede 
that the observations at p. 267 go a great 
way to help the respondent ; but when 
the facts of the case are closely examined, 
the decision will be found to leave the 
present case unaffected. Under a will, 
one William Collier claimed the estate as 
the tenant-in tail. He and his mortgagee 
suel the trustee appointed under the will 
for a declaration that William Collier 
was the tenant-in-tail, that his rights 
were assigned to the mortgagee, and that 
the trustee should convey to the mort¬ 
gagee the rights of the mortgagor. To 
this suit the son of William Collier was 
a party. His contention was that his 
father had only a life-interest in the pro- 
party bequeathed, that the estate tail 
vested in him and not in his father, and 
that subsequently the claim for a decla¬ 
ration that the trustee should convey the 
legal estate to the mortgagee was unsus¬ 
tainable. The Mastarof the Rolls pointed 
out that the son was not hound to put 
forward these pleas and could have asked 
to be dismissed from the suit, keeping his 

12. (i891) iV'M \<i 258=18~["A 37 (P 0) 

1.3. (1887) 11 Bom 216. 

14. (1813) 3 Hare 627. 

15. (1377) 46 L J Ch 739. 
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right to contest the conclusion in the suit 
untouched; but he claimed an adjudica¬ 
tion of his rights. In the result, it was 
found that the father was tenant-in-tail 
and not the son, and that the mortgagee 
was enliiledto a recognition of his rights 
hy ti.o trustee. The decree in the suit 
di^tinctly stated tliat the claim of the 
inortcagee was only subject to the rquity 
of redemption possesso 1 hy the son Collier. 

Tbs son lueferred no apj>oal against this 
decree. In the sul 'sequent suit, the son 
I'Icidel that the i)r0vi..u5 adjudication 
was not binding on him. Sir George 
Jessel held he was bound. The points of 
diit’erc-nce hetwren that case and the pro- 
sent cue are these : (a) The imi'loadedi 
defendant in the English case had the 
right of challenging thedecision in appeal, 
which he has not iu this case ; (b) The 
declaration against the son Collier was 
embodied in the decree of the Court, 
which has not been done in the present 
case It is well settled that although a 
finding may bo unnecessary, if it is em¬ 
bodied in the decree it will be res judi¬ 
cata. Secij. of Stnie v. Sivaminatha 
Kcji7idan (IB). These two considerations 
distinguish Collier v. Walters (5) from 
the case before us. I have referred to 
this case at some length, • because I was 
somewhat im[)r 0 ssed by the able argument 
of the learned vakil when the observa¬ 
tions were quoted before us at the hear¬ 
ing. 1 do not agree with him that the 
principle that a man should not both 
approbate and reprobate is applicable to 
this case or to the English case I have 
referred to. 

The other decisions do not take us very 
much further. In Kristo Gopal Shaha 
V. Kasheenauth Shaha (7) the question 
did not arise in a subsequent suit. The 
point considered was whether a party 
who insists upon being put on the record 
and upon having his case dealt with can 
claim in the course of that suit or on 
appeal from that suit to be exonerated. 
The learned Judges expressly say that a 
question whether a decision against an 
unnecessary party will be res judicata did 
not arise in that case. On the other 
baud Lallah Dholanathv. Beechoo Koon^ 
7uar (17) is strongly against the respon¬ 
dent. Aghore Nath Mukerjeev. Kami 7 ii 
Dehi (6) proceeded on the ground that 

IG. A 1 R lUirMad'291=12 I C 167=37 Mod". 

25. 

17. (1864) 1 W R 60. 


the decision was analogous to a judgment 
in rem and bound all the parties. l| 
therefore agree with my learned colleaguei 
in holding that the previous adjudication, 
does not operate us res judicata on the 
question of title. On the question of 
adverse possession, too, the same observa-j 
tions apply. Moreover, the fact that| 
the claim was not barred as between thej 
<lefen lants on the date of the suit of I9i0! 
is net conclusive on the question of ad-j 
verso possession at the date oftlie present 
suit. This issue should have been tried 
under any circumstance. I agree as to 
tljo order as to costs. 


S.X./r.K. Case remanded. 
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Abdur Rahim and Ot.dfii-.ld, J.T. 

Alanakari Tcjj ka ppa Ch a rf—Defen¬ 
dant—Appellant. 



Holagnncl Pompana Goiod and others 
—Plaintiffs—Respondents. 

Civil Appeal No. 39s of 1917, Decided 
on 4th Decoiuher 1917, against decree of 
Dist. Judge. Bellary, in Original Suit 
No. 30 of 1912. 

(a) Madras Revenue Recovery Act (2 of 
1864), S. 38—Irregularity in sale under S. 38 
is sufficient cause to set aside sale but not so 
in civil suit—What are not sufficient causes- 
for civil Court to set aside sale stated. 

Au irreguJarit)' in tbe conduct of a sale held 
under S. 38 empowers the Collector toset it aside, 
but there mu&t be other sufTicient grounds fora 
Civil Court to'interfere. (P 43 C 1 ) 

An agreement made between the purchaser and 
other persons after tbo sale to go in shares a 
collusive agreement between the bidders not 'to 
bid against each other, iho omission of any at¬ 
tempt to distrain the moveable properties of the 
defaulter or tbo crops on the land are not sulll- 
cient grounds to sot aside the sale by a suit filed 
in the Civil Court. (p 43 q 

(b) Madras Revenue Recovery Act (2 of 
1864), S. 25-Defaulter in S. 25 refers to 
registered proprietor—He alone can plead 
absence of notice. 






.... , , ,-13 CU- 

titled to notice or demard before attachment and 
sale IS the ostensible registered proprietor To 
plead that section the plaintiff must' show*that 
ne 15 the defaulter. A person who o.vns the land 
but allows the patta to stand in another persons 
name and thus puts h>m forward as the ostensible 

thesection or 

Jhfxv il? Government -erroneously served 
the written demand on the Utter 


r r? 7 7 r. [T13C2P44C1. 2] 

o. Hamachandra i^owand P. R Gana- 

Pathi Aiyar—lor AppQ\\Q,uti. 

S Swaminadhan for Respondeat. 
Abdur Rahim, J.— This is an appeal 
against the decree of the District Judge 
oi Eellary, setting aside a sale, for arrears 
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of revGnue, of certain land. The sale took 
place on 20bh May 1912 and the appel¬ 
lant, defendant 1 in the suit, purchased 
it. Defendant 2 is the mortgagee, who 
apparently was in possession of the land 
at the time of the sale. The grounds on 
which the sale was sought to he set aside 
are set out specifically in para. 3 of the 
plaint and made part of the issues at the 
time of the trial. It is clear that 
grounds fa), (b) and (c) would not be good 
grounds for a Civil Court to sot aside the 
sale. The Collector has got power, if the 
sale is vitiated on account of any irrogu 
larity in the conduct of it, to set it aside. 

But, it is contended, that the sale was 
bad, firstly, because it was fraudulently 
bi’oughb about. Sui)posing that, if made 
out, would bo a sufficient reason for set¬ 
ting aside the sale, it is quiteclear that it 
has not been shown that there w’as any 
such collusion or fraud as would make the 
sale liable to he set aside. The case of the 
plaintilT on this point rests on Bx. C, 
which is an agreement entered into bet¬ 
ween defendants, 1 and 2 that is, the pur¬ 
chaser and the mortgagee, on 23rl May 
1912, by which they agreed to divide the 
land among themselves in certain shares. 
That was after the sale had been held, 
and it is difficult to conceive how the 
-Judge hold that the agreement must he 
taken to amount to a fraud vitiating tho 
sale. Even if there was an agreement 
amorg certain bidders before the sale that 
they would not hid against each other or 
that they would divide the property among 
themselves after the sale had boon con¬ 
cluded. that would not be a suificient 
ground for setting aside the sale. It is 
enough to refer for authority to Mahomad 
Mira Ravuthar v. Savvasi Vijaya 
Raghunadha Gopalar (l), which is a de¬ 
cision of the Judicial Committee of the 
Privy Council. In fact here there was a 
tiurahor of bidders, at least 9, and it isnot 
shown that there was any sort of under¬ 
standing or collusion among them not to 
bid against each other. Then it was sug¬ 
gested that the demand was not served 
on the plaintiff, the owner of the land, 
and therefore on that ground, the sale was 
bad. But the point does not appear to 
have been taken in the form of an issue 
before the lower Court and, so far as nvo 
can gather from the judgment of the 
learned District Judge, no such question 

1. "(1900)’23 Mad 2‘.^7=27 I A 17=7 Bar C61 
(PC). 


Was investigated by him. The validity of 
such grounds depends, upon who was the 
defaulter within tho meaning of tho law 
and whether the demand was not served 
on such defaulter in accordance with 
S. 25, Revenue Recovery Act, 2 uf ISGi.' 
That section says: 

“Such demand rIj ill b-'.‘Jiirved by deliveiing a 
copy to tho d'fiulter, or tj some adult male 
member of bis family at liis iviial place of abode, 
or to his authorised a^ent, or by atbxii'cr a coiiy 
thereof on somo conspicuou.s parr of Ids l:t=t 
known re.sideuco, or on some cout picuoiH part of 
tho laud abjut to bo attached.’’ 

Thaf bbo terms of bliis section weie not 
satisfied there is no ovi ience to show. 
Then the plaintifl is alleged to havo pur¬ 
chased tho Ian 1 from tho widow of one 
Durvasappa who had himsell purchased it 
from oneBalapp't, in whose name tlio )iatta 
stood and who died sometime in 1907. It 
is alleged that the plaintiif ho.d made an ai)- 
plication for transfer of patta in his name, 
hut even that isnot borne out by tliero- 
cord. so far as our attention has been 
drawn to the evidence. It issullicientto 
say that the question was not raised bo- 
foretlie Courtof trial and wo are unable to 
hold that the procedure laid down by the 
Act was not follosved on tliis point. 

It may be pointed out that the learned 
District Judge has not really confined him¬ 
self to the issues that arose before him. 
lie proceeded on ground which do not ap¬ 
pear to have oeon raised by the issues and 
which do net come apparently within the 
purview of the Act; take for instance 
grounds Nos. (a) and (b), namely: 

“do altorapt was m»da to distrain the moveablo 
properties 'of the dof.iulters which weromore than 
sutTiceint to liquidate tbearroars’ and ‘noiattempt 
was made to distrain the crops on the land before 
the land was attached.’ 

These would not be good grounds for set¬ 
ting aside the sile by a suit. Then he 
finds in para. lO of the judgment; 'Further 
more there was combination among the 
bidders. If any such case was relied upon 
by the plainbitf, it should have beentaken 
distinctly in the issues. Beyond a general 
allegation that the sale wasiliegal, irregu¬ 
lar and fraudulent, it was not allege! that 
there was any conspiracy among the bid¬ 
ders which would vitiate the sale. I 
would set aside tho judgment cf the Dis- 
trict Judge and dismiss the plaintiQ's suit 
with costs here and in tho Court below, 

Oldfield, J .—I agree with my learned 
brother’s conclusion, and desiroonly to say 
a few words with reference to the plain, 
tiff’s contention, that the sale is bad be 
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cause he had no such notice of the attach¬ 
ment, fia he wag entitled to under S. 25 of 
the Revenue Recovery Act, 2 of 1864. 
That section entitled a defaulter to notice 
of the attachment in the shapeof a written 
demand servel upon him; but in order to 
plead that gection, the pl iiutilT m iot show 
tiiat he is the defaulter. The facts are 
that the plaintiff ha I bout’ht land about 2 
years before the sale, which stood in the 
name of one Bellappa who was not liis 
vendor and died before the sale nnl that 
the pitta was never transferred, to pliin- 
ti'f’d n>'no. The pitta in fiat is alle'^el 
to have rem iinel in the name of Bellappa, 
uotwithstanding his decease. The plain¬ 
tiff.however says that he had applied for 
transfer of patta on the date of the sale. 
But the only evilence as to such applica. 
tion is given by theP. W. 8 the plaintiff’s 
agent, and it does not show when the 
application hs speaks of was made 
or granta 1 or wliether it was before the sale. 
Defendant 1 futher denies that the 
application referred to by the witness re¬ 
late 1 to the suit land an) the evidence of 
the w ifcness is not absolntely clear on the 
point. There is further the failure to ex¬ 
amine the P. W. 2 the Relly regarding 
it. In the circumstances it does not 
seam to me to he proved that any appli- 
cation had been made when the sale took 
place. 

Then it is contended that even if there 
was no registration in plaintiff’s favour 
and no application for any he wasthe do 
faulter, because he owned the land, and 
had not paid the revenue. This cm I 
think be answered by reference to Zamorin 
nf Calicut v. Sitarama (2). There no 
doubt the patta stood in the name of a ten¬ 
ant, and the complaint was that there was 
no demand on the landlord. The decision 
however was; 

"By Buflering tho registry to stand in the ten¬ 
ant's name, the proprietor puts him forward as 
ithc ostensiblo owner, and as between him and the 
Government service upon such tenant must be 
taken to be in Uw service upon the real oweoer. 
Ho cannot complain that the Government is in 
error in serving the written demand on the person 
whom ho permitted to appear as the ostensible 
land-owner". 

I do not think that the plaintiff’s posi¬ 
tion can be better than that of tho pro¬ 
prietor referred to in Zamorin of Calicut 
y. Sitarama (2), whan instead of allow¬ 
ing some one else to appear as the osten- 
sihle patUdar. his conduct has resulted in 

9. (1884) 2 Mad 405. 


there being no ostensible pattaJar at all. 
For these reisons, I think that the plain- 
tiff's contention bisel on S. 25 of the 
.\ot must fail even on his allegations of fact. 

I agree further svith inyloarnei brother 
that the record indicates that the plaintiff 
<lil nob think it worth while bo presgthis 
conbenbioa at the trial, and that w'e ought 
not to allow him any opperbuniby bo re¬ 
ceive it now. 

s.n./r.k. Appecbl allowel. 
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Wallis, 0. J. and Sadasiva Aiyar, J. 

K.R. Muna Muhammaa Rowther and 
others —Defendants—Appellants. 

V. 

Muthu Ahgappa Chetti ir and others 
—Plaintiffs—Respjndenbs. 

Appeals Nos. 146, 228 and 230 of 1016, 
Djcidel on 29bh Noveinbor 1917, ag.ainst 
decree of Temporary Sob-Jadge, Tanjore, 
in Original Suit No. 4 of 1913. 

(a) Lease — Construction — Lessees from 
temple describing themselves as Ulavadai 
Kudikani tenants in tharain Faisal Muchi- 
likas executed by them—They cannot be said 
to possess occupancy rights — Mere assertion 
that they were Ulavadai Kudikani Mirasi- 
dars did not confer such rights — Burden of 
proof of occupancy rights lay on lessees. 

1q certain Taarain Faisal Muebitik is exicuted 
by the lessees in favour of their landlords, the 
trustees of a temple in a villigain tho Taujore 
District, long before the passing of Madras Act 1 
of ld08, it Was recited that the tenants agreed 
(l) to accept the lands from tho temple for pur. 
poses of cultivation from the current Fasli, (2) 
that they would pay the Molvaram Tirva due to 
Governmeatin cash instead of in grain, though 
tho said Tirva was directly duo by the lessor 
(temple) to Govainment, (3) that they would pay 
the equivalent price of tho paddy grain besides 
the Punja oash rent due to the templo as S.vami- 
bogam (soil proprietor'^ dues) and that such root 
would be paid as long as the occuoants wore in 
possession, (4) thtt th.v would pay additional 
revenue to Govornmjat for r.iisiug garden crops 
(5) that whon was’e Unds wore newly cultiv/ated 
thav would pay additional tirva or Sawamibogam 
to Government and (6) that they would supply 
Kudimiraina'h labour for repairs and men for 
carryiug the temple parapheru ilia in times of 
fiirs and festiv.ils. The tenants described them¬ 
selves as Ulavadai Kudikani tenants : 

Held : (1) that the exocutants of such Tharam 
Fais.al Muchilikas could not be said to possess 
pormanent rights of occupancy ; (2) that the 
mere assertion by the teuaau that they were 
Ulavadai Kudikani Mirasidars in the village 
could not invest them with such rights ; (3) that 
the onus of proving the existence of oocupanoy 
rights lay on the lessees, [P 48 0 1 P 53 C 2) 

Nature and incidents of lands hsld by temples 
in Tanjore District discussed. 

(.4a<;wr»f»ej revieived.) [P 4G C 1, 2. P 48 0 2] 
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(b) Occupancy—Right of permanant occu¬ 
pancy cannot be acquired by estoppel or pre¬ 
scription—Adverse possession—Landlord and 
Tenant. 

The mere fact of the tcnents alienating the 
lands without protest or demur by the temple 
trustees will not confer on the tenants a right of 
permanent occupancy bv estoppel or prescrip¬ 
tion. ' [P 49 0 2 ; P 55 C 1] 

M. D. Devadoss an.i T. 2i. Venkatrama 
Sasirt—for Appellants. 

T. Rangachariar and G. S. Rama'han~ 
dra Aiyar —for Respondents. 

Wallis, C. J. —These are appeals from 
the decree of the Subordinate Judge of 
Tanjore in a suit brought by the plain- 
tiff as trustee of a temple to eject the 
defendants from the lands in their pos¬ 
session in the village of Sellur, on the 
ground that the lands are the properties 
of the temple. The Subordinate Judge, 
after a very careful examination of the 
evidence, decreed the plaintiff’s suit and 
the defendants have appealed. The case 
which is one of great importance to the 
parties, was again very ably and elabo¬ 
rately argued before us for several days, 
and we reserved judgment. The 6rst 
question for consideration is, is the village 
of Sellur an estate within the meaning of 
the Estate Tjand Act of 1908, as if so, 
the defendants are entitled to occupancy 
rights under Act and tiro jurisdiction of 
the civil Courts in ejectment is taken 
away. This question is closely connected 
with the question whether the defen¬ 
dants are entitled to occupancy rights 
apart from the Act, because in conferring 
or recognizing occupancy right the legis¬ 
lature speaking generally, has so far con¬ 
fined itself to oases where a presumption 
of occupancy right had been recognized 
by the Courts before the passing of the 
Act. Curiously enough the majority 
of cases which came before the Courts 
related to lands owned by temples like 
this or Mutts in Tanjore. In all these 
cases the decision was against the exist- 
ance of occupancy right except in Krish- 
nasami Pillai v. Varadaraja Ayyangar 
(1) and OhocJcalingam Pillai v. A/u- 
yandi Chettiar (2) and the latter decision 
was reversed by the Privy Council in 
Mayandi Ghettiyar v. Chokkalivigam PiU 
lay (3). In the well-known Chooklingam 
case [Chokaiinga Pillai v. Vythealinga 
Pandara Snnnady (4)] certain observa- 

1. (18P2) 5 M^d 345 {P B). 

2. (189C) 19 Mad 486. 

8 . (1904) 27 M.i-l 291 = 31 I A 03 {P C). 

4. (1870-71) C .M II 0 R 1C4. 


tions of the learned Judges questioniug the 
decision in Venkataramayiier v. Aiianda 
Chetty (5) were thought to have gone far 
to negative the existence of occuiiancy 
rights in permanently settled estates, 
but tlie subsequent decision in Ap]}(i liau 
V. Subbanna (6) and Veukaianarnsimha 
Naiduv. Vandamudi Kotayya {!) and 
Cheekati Zamindar v. lia'iasooru Dhora 
(3) showed thatthis was not so.and uceg- 
iiized a presumption of occupancy light 
in zamindari raiyat on the ground tlnit 
the zamindars were largely in the j)o&i- 
tion of assignees of land revenue, tliat 
the grants in their favour did not afieeb 
the ownership of the raiyat in the soil 
and that, even as regards raiyat admitted 
after the sunnads granted to the zimin- 
dari proprietors under Regn. 25 of 1B02, 
the presumption was that they had been 
admitted on the same terms as other 
raiyats in the zamindari, that is. with 
occupancy rights. On the other hind in 
Gheckati Zamindar v. lianasooru Dhora 
(8). the latest and leading case on this 
Eubject, the learned Judges Shephard 
and Suhramania Aiyar, JJ., recognized, 
that the presumption in the other way 
in the cases where the landlord claiming 
to eject is not a mere assignee of laud 
revenue, but is himself the owner of the 
soil—following the decision of Sir Arthur 
Collins, C. J. and Mubhusami Aiyar, J., 
iu Ckidamhara Pillai v. Tliiruvengada- 
thieugar (9) The learned Judges held 
that 

“ tho cliiim for an occupancy right a<5 overridirig 
the proprietor’s right to cultivate his o wn land 
is of a special character and as such it is one 
which the party seeking to derogate from tho 
ordinary incidents of property ia bound to esta¬ 
blish. Of course the appellants are entitled to the 
benefit of any presumption which may reason¬ 
ably arise from the length of enjoyment and 
other special cireumstance-s of the case. The 
contention that mere length of enjoyment in the 
capacity of tenants or Purakudies irrespective of 
other circumstances is prima facia proof cf occu¬ 
pancy right cannot be supported. 

Applying tho principles laid down by 
tho Courts the legislature in the Act of 
1908 has conferred occupancy rights on 
raiyats in zamindaris, excejit as to zarnin 
dari Pannai lands which the zamindar 
cultivatoras hisownland except as regirds 
lands which have never been in thehands 
of cultivators or have been relinquished 

■“^i9^7"d75“^riroijT26’." 

6 . (1890) 13 Mad GO. 

7. (1913) 20 Mad 299. 

8 . (1900) 23 Mad 318, 

9. (1897) 7 M L J 1. 
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an:l come withiu the doSnition of “old 
wa^te. ” The only villiges oubside such 
lar’e ostitss that come ualer the opera¬ 
tion of the Act and coma within tho de- 
tinicioQ of osbate arc villages 

“of which th> I'.ad abac has b'^ea 

«r lat'J a? laiin T3 a por-on n3t 0 A'Qinq tli3 iCadi- 

n\r I ,1 ih-crc ji.ot any Srparii?.! p.irl 

of such Village. ” 

If tho Inim lar or assignee in wliolo or 
inpartoffcha Governmaab revenue on the 
village owns the Ivu livaram, that is to say 
is ahoalaad owncrin the village, the pre- 
>^'inpbiorj agiinb liiin does not arise, the 
act IS not male appjiciblc bo his case and 
tho (juostion whether b'loseholding under 
liiin h i.veoc 2 Upancy righbsis loft to be de¬ 
cided by thoGourt, the presumption being 
that tliey Irive not. No.v in this case it 
is absolutely cloir. as found by tlie vSub- 
ordinats Jurlge that as regards this village 
the bemida is nob mere assignee of land 
revenue l)ut tho owner of lands in the 
village. We cannot indeel tell the date 
at which it was foindodor became so, 
bub we know thab temples in this part of 
India are nob at all infrequently tdie 
Mirasidavs or herolitarv owners of tho 
cultivable lands in the village, anl there 
13 abundant evidence that this is so in 
the present case. It is sullicient to refer 
to the Paimash register of lh29 in which 
the temple is described as having tlie 
Ekabogam Miras of the village, a term 
which is well understood as moaning the 
whole ownership of the Mirasi right in 
tho village as opjjosed to cases of Palaho- 
gam where tho ownership is divided 
among many. Further the parties to 
Ex. E though whom tlie plaintill claims 
undertake in that instrument to pay 
Swamibogani and Odvarams to the 
temple. Those payments which are in 
tho nature of rent and foes aro piyahle to 
a Mirasidar by those holding uD'ler him 
and the fact that they were payable by 
those under whom tho plaintilT claims 
show that they held under the temple, 
Tho temple is then in tho position of an 
ordinary raiyat owning his holding suli- 
iect to the payment of land revenue 
either to Goveromonb itself or. if the 
bolding be situated in a zimiudari, to 
the zQmmdar as assignee of the Govern¬ 
ment demand. Now as regards such 
raiyats, whether they pay tho revenue 
^direct to Government or its assignees, 
,the presumption in this Presidency, as 
laid down in Chidarnbara Pillai v 


Thiruvenoadathienfjar (9) and recogniz- 
ol in Ckeehati Zamindar v. Ranasooru 
Dhora (8h is against the existence of 
any occupancy rights in those holding] 
under them and it is for those who seb| 
up such a right to prove it. This is the 
general law of tho Presidency and the| 
proper starting point from which to ap ’ 
proich tlie question, bub there aro also j 
as I have alrealy sail, a long series of 
decisions as to these temple villages in 
Tanjoro which have to bo considered 
Tiioy all recoguize and onforco tho pre¬ 
sumption just referred to. but the result 
of course dejiended in each case on tho 
materials put before the Court. 

All these temple villages in Tanjoio 

have certain features in common. Tlioy^ 

were all mtnagel from 1802 by tho Col- 

• 

lector on behalf of the temple until tlie; 
East Inlia Company in deferonce tO: 
certain religious bodies in Englind began 
to with draw from management in the 
forties of last century. They wore all. 
included in tho paimash or survey of, 
Tanjore which, in this case, took fdacej 
in 1329. They wore also alToctol by thei 
action taken by Mr. Kindersloy, Collector 
of Taujore, ISdO and the follo.ving yearsj 
in substituting money payments for bhO' 
system till then prevailing of paying 
revenue in the grain. As Collector he 
had to collect the revenue payable by the 
temples, and as manager he bad bo col-; 
leefe the rents payable to them. In thes)' 
circumstances he took the engageraeubsj 
or muchilikas, whicli are a feature of all 
these cases except Krishna'iw.xvu Pillai' 
v. Varadanija Ayyamjar (l), by which 
the executants unlsrtooi: to pay directly 
to the Collector in money not only the 
Govornmeut revenue payable by the 
temple but also the swamibogam or rent 
and other duos payable to tho temple 
as Ian 1 owner. Much depends on the 
Iiroper inference to be drawn from the 
execution of these documents. In the 
first case which came before the High 
Court in ISQ3, Alagaiya Tirachittambala 
V. Sami7iada Pillai{\0), Scotland, C. J., 
and Holloway, -J., statel thab the ques¬ 
tion was whether raiyat under the Mi- 
rasidar have a title to bne permanent 
occupancy of lands subject to the pay¬ 
ment of the mirasidar’s share, and ob¬ 
served that such a tenure for the most 
part depended on long established usage 
anl custom which had to be proved. 

10. (1862-63) 1 M 11*0 R 2GT. 
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They wore of opinion however that the 
mere existence of a muchilika, such as 
ha^i been executed by the six raiyats 
describing themselves as Ulavadi Kani- 
kudi defining the terms of the raiyats 
holding, was opposed to the existence 
of an occupancy right, and they held that 
the terms of the particular muchilika 
by which the executants agreed bo sur¬ 
render the lands if any one offered more 
were absolutly inconsistent with it. In 
the case of Suhitpalayi Amraaly. App^^- 
kutti Aiyangar [Xi) the muchilika seems 
to have been taken from a single raiyat, 
defendant’s 1 father. Defendant 1 claim¬ 
ed to be a perpetual lessee under it and 
the Court rejected his contention on the 
construction of the muchilika which is 
not set out. 

In Ghockallnga’a case Cko^^kalingd 
Pillai V. Vythealing Pandra Sunnady 
( 4 ) defendant claimed to be a permanent 
lessee under an izara muchilika granted 
to him by Mr. Kindersley in 1837. and 

on the construction of the document the 
Court held that it evidenced a letting 
from year to year unless the defendant 
alleged and proved an,established cus¬ 
tom of permanent occupancy. The defen¬ 
dant was nob precluded, they held, by 
the tertns of the muchilika from alleging 
and proving such a custom but ho had 
not done so and it could not 1)0 presumed. 
No muchilika was forthcoming in Krish- 

ndswTTni Pillcii v. Vdfiidardjii Ayydii^ 
yar (L). Wo have next two judgments 
of the Court in the same appeal, one 
ropor bed as Thiagaraja v. Gnayiaaam- 
hanantha (12) and the other as T/tiff- 
gdVdjd V. Giydtid Sdynhdndhd Pu-w- 
dara Sannadhi (13). where the case 
was re-haard. Kernan, J’s judgment is 
in the same terms in both cases, hut 
there is a conouering judgment by 
Kindersley, J., in the first case and by 
Brandt, •!., in the second. As in Choka- 
lingd's case (4) an inference against the 
■existence of occupancy right was raised 
from the existence of the Muchilika. 
Both these decisions were approved of by 
the Privy Council in Mayandi Chettiyar 
V. Chokkalingdm Pillay (3). In Ghidam- 
hara Piltai v. Thiruvengadathiengdr (9) 
there wore a series of Muohilikas begin¬ 
ning in 1841 in which the executants 
bound themselves to cultivate for fixed 

11. (18C0-G7) 3 M H 0 R 103. 

12. (1884) 7 Mad 374. 

13. (1938) 11 Mad 77. 


periods and then restore the lands. Iho 
Muchilikas also contained other indica- 
tionsopposel to the existence of occu¬ 
pancy right. The learned .Tudges came to 
the conclusion that the live jjersons styl¬ 
ing themselves Purakudis who executed 
the first Muchilika were not improbably 
cultivating Purakudis, 

"that thev were expocted t3 cuUivit: L.)gotiier 
with other Purikiidis ill the viUa"j tuit thoy 
were selected as c.xecatiut.s of tiis probi > 

because they were the leadiug men or cuiet 
Purakudis iu the village for the time being and 
that the distributioo of the cuUiv.ible area among 
themselves for purposes of cultivation was left 
to bo adjusted by them at each lease or other 
interval of time.” 

I think that this is probably true of 
most of the other Muchilikas produced in 
these cases. We have next the case of 
Chokkalingain Pilldi V. Mayandi Chet- 
tiar (2), which was overruled by the 
Privy Council in Mayandi Chettiyar v. 
Chokkalingam Pillay i'd). In tnat ca^a 
the High Court reversal the judgments 

of the two lower Courts in second appeal. 
The defendants in support of their claim 
produced two leases granted in 1813 

which entitled the grantees to hold the 
lands permanently for all time to come 

by right of “Ulavadi Kani," and in the 
Muchilikas subsequently executed by the 
defendants who claimed under these lea¬ 
ses they were doscribel as Ulavadi Mira- 
sidars. The Judicial Coiniuittae in their 
reversing ju Igment eppear bo have liaen 

of opinion that the leisos of 1813 were 
of (lucationabla validity and could not be 
relied on. On the other hand they laid 
great stress on the fact that the Darkast 
or application pursuant to which the 
Muchilika was taken by the GoUoctor 
described thotwo applicants as Purakudis 
of the assessed lands in the village owned 
by tbo temple, und on the facts that ^in 
it they undertook to pay the revouue lor 
one year and asked that a Dharkasb Izara 
for one year might he granted in their 
names. The inferences to be drawn from 
these facts were not counterbalanced in 
their Lordships’ opinion by the fact that in 
Muchalika the twoexecutants were styled 
Ulavadi Miras. On the materials before 
the.m and with reference to the observa¬ 
tions of the Subordinate Judge, their 
Lordships treated the words Ulavadi Mi¬ 
ras as of doubtful signification. Having 
regard to the further investigation which 
these tenures have received especially in 
the judgment of Spencer, J., in Ghinnan 
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V. Konclam Naidu (14) and in the Chin- 
glepiit Mirasi case, Sebhachnla ilieity v. 
Para Otinnasami (15). I have no doubt 
that the word Miras in this j-art of India 
imi'lios sorrie sort of hereditaiy rigfit. All 
that their Lordships said af'out it came 
to this, thnt on the materials before them 
it \\as of cir ubtful sipnihcat icn, and that 
therefore the decision could i {t If rested 


unit. After referring with aj i roval to 
the decisions in Chokkniivga Villai v. 
yyihealinga Pundara Sunnady (4) and 
lhagaroja w Giyona Samlendha Pan¬ 
darn Sayinndhi (Id) and distinguisliiug 
Krishnasami Pillai\ Varadraja Ayyan- 
gar (jj, their Tjordships finally observed 
that lire question must be decided on the 
contract Sanctioned by the Collector, that 
that is to say the Muchilika. In the next 
case, Mahomed Meera v. liamalingam 
(IG), which came before Munro and San- 
karan Nair, JJ.. the learned Judges held 
it sufficient to say that appellants bad not 
proved that they had permanent occii- 
I^ancy rights in the village, and tliat it 
was not necessary to say that none of the 
tenants had it. As regards that particular 
village tlie (lucstion was again most ela¬ 
borately considered by my learned bro- 
ther sitting with Napier. J.. in Idaina 
Pillai V. Bamanathan Chettiar (17) and 
the same conclusion was come to. 

The result is that in all these Tanjore 
temple villages which have come before 
the Court except one, occupancy right 
has been held not to exist, and in that 
case no muchilika taken by the Collector 
after 1830 was ]mt in evidence The 
onus is therefore very strongly on the 
defendants to njako out their case. The 
jOvidence has been so very fully analysed 
by the Subordinate Judge and now by my 
le.'rned brotlier taut it is unnecessary for 
me to say more than that I agree gene¬ 
rally with their conclusions. I think it 
would be altogether unsafe to act on the 
cadjan documents prior to 1830 produced 
on either side. Those produced by the 
plaintiff were put in at a very late stage 
of the case and there is very little evi¬ 
dence as to how those produced for the 
defendants came to be preserved in the 
family of one of the former tenants who 
had long since parted with the bulk of 
his hold ing, ^ven assuming that they 
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came from proper custody the facilities 
for i»rocuring such documents even bear¬ 
ing w'hat purport to be Government stamps 
are unfortunately great. On the other 
hand the undoubtedly authentic docu¬ 
ments before 1829, which my learned 
brother has summarised strongly support 
the plaintifl's case that there was no oc¬ 
cupancy right. 

The strongest evidence in favour of 
the defendants is to he found in the 
paimash register of 1829, Ex. 11 (b), io 
w hich the nelkuthagai miras is said to bo 
Ekabc'gam or vested in one person, 
and the Ulavadai Kani Miras or heredi¬ 
tary right to idougli is said to bo Pala- 
bogam or vested in s. veral, and a 
number of persons are given as clutivat- 
ing iin ier this liglit. The temple itself 
is shown as cultivating 7 velis and also 
5 velis which it is said to hold on mort¬ 
gage from Appasami Appa, wlio is also 
shown as the mortgagor of Nayana Naick 
who is described as in the jossession of 
2 velis. So far this is in favour of the 
defendants f)Ub as my learned brother 
has pointed out this is followed by a 
statement that no Melvaram as such is 
shown in the accounts and that the cus¬ 
tom is to give Purakudivaram and enter 
it in the temple accounts. Thus the* 
temple is treated as itself cultivating all, 
these lands and the occupants are shown' 
as receiving as Purakudivaram, or cnlti , 
vator’s share, certain percentages 40 or 
30 per cent of the outturn. On the whole- 
it would seem as if some of the cultiva¬ 
tors had induced the inferior officers who 
drew up the Paimash to insert entries; 
indicated to serve at some future date, 
as evidence of their claims to occupancy 
right. This would not ha the only time 
such a thing has happene 1 and I agree that 
too much weight must not be given to 
these entries inconsistent as they are 
with other entries in the paimash itself 
and wit!) the evidence as to periods im¬ 
mediately preceding and following. Much 
reliance is placed for the (iefeudants on 
Exs. 46 and 46 (a), which purport to be 
a mortgage in 1811 in favour of the 
temple and a receipt for the mortgage 
money by Ramsamia Pillai whose brother 
in-law Sivaji was it is suggested by tbo 
documents referred to by 'the Subordi¬ 
nate Judge, the father of Appasami Appa. 
I am willing to assume that these docu¬ 
ments were produced in a Small Cause 
Suit in 1881 and that they bear the ini- 













1918 MuhammadRowtuer v. Alagappa Chettiar (Sadasiva Aiyar.J.) Madras 49 


tials oi the SubordiDate Judge. What 
the suit was about is not in evidence but 
Mr. T. B. Venkatrama Sastri suggests 
and has asked leave to show that it was 
a rent suit in which the amount of rent 
payable to the temple was in'issue. They 
were not exhibited in that case and there 
was no finding as to their genuineness. 

At that time not only was there this 
' dispute but the question of occupancy 
right in these Tanjora temple villages 
was much before the Courts from 1B63 
onwards and it is quite possible that 
these documents may have been prepared 
to meet a suit by the temple. There is 
a suspicious circumstance about them 
both that the stamp vendor's endorse¬ 
ment has been covered up in both cases 
in exactly the saino manner so as to pre¬ 
vent us from ascertaining the year of 
issue which the plaintiff suggests is 1813 
the date given in the copies put in evi¬ 
dence by the plaintiff Exs. PPR and 
QQQ. It is remarkable as the Subor¬ 
dinate Judge has pointed out that Appa- 
sami Appa did nob insiatwhentheMuchi- 

lika Ex. E was executed in 1831 on the 
ownership of these two extensive blocks 
of land in the village. The contents are 
nob convincing to my mind. It is not 
stated by whom the money was advan¬ 
ced on behalf of the temple and as the 
temple was then in the management of 
the Collector a transaction of this kind 
does not seem very probable and I doubt 
if the documents represent any re il tran¬ 
saction. On the whole I do not think it 
would be safe to act on these two docu¬ 
ments as affecting the plaintiff’s title. In 
the Muchilika Ex. E given to the Collec¬ 
tor in 1831 the first of the executan’s is 
called a Purakudi and the next is styled 
Elavadi Kani Miras. They underbake to 
pay as long as the lands are in their pos¬ 
session, and agree that their properties 
may be attached and sold for arrears. 
Nothing is said of realising the arrears 
by sale of their interest in the land it- 
self. Exs. P (19) and P (12) and Exs. 1-1 
series show that the Collector’s system 
was to bake security bonds from them 
for the lands actually in their cultiva¬ 
tion. These lands do nob correspond 
with the lands which were described as 
being in their possession in the Paimash 
register Ex. 11 (b). In another of these 
oases there was put in evidence a Karar 
or preliminary agreement by which tlie 
executants agreed among themselves as 


to the areas they should cultivate indivi¬ 
dually if they succeeded in getting the 
Collector to take the Muchilika from 
them. Possibly there was some arrange¬ 
ment of the kind in the present case. 

On the whole I do not think tliere is 

sufficient evidence in the present rase to 

rebut the inference against occupancy 
right which, according to so many deci-, 
sions, arises from the execution of the 
Muchilika. Ex. E, by the persons tbvougli 
whom the present defendants admittecih 
claim. If the defendants' predecessors 
had not occupancy rights in 1831, 1 do- 
not think they can have acquired them, 
since by reason of the fact that tlio trus¬ 
tees have raised no objection of late years, 
to the transfer of the holdings by sale 
and mortgage. In Mayandi CheUtyar y. 
Chokkalingam Pillav (‘D Judicial 

Committee question the right of temple 
trustees to confer permanent nglits of 
occupanov by express grant, and I think 
thev can still less be held to have done 
so by implication. It is of coutee very 
unfortunate that the temple aillti'.tm 
should have thought it necessary to en 
force the claims of the temple by seeking 
to eject all the tenants in the village but 

this is not a matter which can affect our 
decision. I agree with the orders pro¬ 
posed by my learne 1 brother as regards 

all these cases. 

Sadasiva Aiyar. J.—These three ap- 
]) 0 ils have arisen out of the san^e suit, 
Original Suit No. 4 of lOlb on the tile ot 
the Temperarv Subordinate Judge’s Court 
of Tanjore. The appellants are the im- 
roitanb defendants m the suit. In 
Appeal No. 228 of 1910, which is the 
principal of the three appeals, the 43rd 
defendant is the Ist appellant. There are 
four other appellants in that appeal, 
namely, defendants 44, 137, 138 and 139 
in the suit, but their only ground of ap¬ 
peal is that they should have been ex¬ 
onerate.! from all liability to the plamtilf 
aa from the beginning they repudiated 
all interest in or possession ot any of tho 
nronerties in dispute. The plaintiff who 
brought the suit in April 1910 m the 
Negapatam Sub Court (from which Court 
ic was transferred to the Temporary Sub¬ 
ordinate Judge’s Court of Tanjore) is the 
trustee of the famous and ancient Sn 
Navaneetha Uhwaraswami temple situat¬ 
ed in the village of Sikkil near Nega- 
■patara. The temple owns lands in several 
villages. This suit was brought for re- 
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coverv of lands, house sites and houses 
situated in the vilbge of Sellur, the de¬ 
fendants being alleged to l)e tenants from 
year to year who refused to vacate their 
holdings after proper notices to quit had 
been given. 

One liuudred and fifty-seven defendants 
were imploi led at first anl with the legal 
representatives of defendants v.-ho died 
during the pendenev of the suit, tho last 
number of the defendants became 17d. 
Xho most iniinrtant question in this suit 
is whether the tenants have got occu- 
I>ancy rights in the cultivable lauds in 
tlie village in their respeotivo holdings. 
The other minor questions ueed not be 
referral to at preienfe, as a detailing of 
them will unnecessarily distract the atten¬ 
tion from the main issue and tho conclu¬ 
sions in respect of several of them depend 
upon the decision on tho main issue. Tho 
principal question is covered by the first 
three issues framed in the suit which are 
as follows: 

"l. Ir the plaint temiile the absolute proprie¬ 
tor of the cni'.ro villai;e of Sellur? 2 Arc the de- 
ffudaiito lonants froni \car to year and the 
* 1 lintilT entitled to eject them? 3 Are all or anv 
of tliO <1 iiMid.iot? entitled lo a ri^ht of p'-rman- 
eiil occupancy by pre-cription or otherwi-e.’” 

The temple’s rigiit to :ind in the whole 
village of Sellur had its origin in sucii 
remote times that no grant or title deed 
is forthcoming. The earliest document 
3'lx. 7j7j, in March of the year 180G 
contains accounts showing that tho 
teruplo harvested the produce of the lands 
in tho viliago, allowed the temporary 
cultivators (called Purakudis) tlie Waram 
duo f^r 'hoir labour at varying rates for 
the lands in tiro southorn half and in the 
northern half of tlie village and retained 
the balanco. (The word "Kudivaram” 
moans strictly tho share given to or re- 
fcained by tho actual cultivator or‘'Kudi.” 
The right of permanent occupancy, if it 
belongs^ to the i\udi ' is sometimes 
known in the Jsamindari and loam tracts 
as Kudivaram" riglit,” but the mere 
receipt of Kudivaram by a tenant does 
nob of course show he has the ''Kudi¬ 
varam right in the larger sense, that is, 
that he has permanent occupancy right 
in the lands in his holding. Sometimes 
the Kudivaram right is shortly spoken of 

as Kudivaram” and this occasionally 
leads to confusion). 

Tho next documents to bo considered 
in order of date are Exs. 46. 46 (a) VP 

nd QQ. The plaintiff disputes' the 


genuineness of Exs. 40 and 46 (a) pur¬ 
porting to he dated in 1811. In the copy 
(J'jX. QQQ) of Ex. 40 (a) supplied by 
defendant 40 himself (who is D W. 9) 
the stampvendor’s endorsement states 
tiiat the stamp-paper was purchased in 
1613, that is, two years after tho date of 
the document. The defendants, when 
producing Exs. 40 and 46 (a) into Court, 
have producer] them in such a condition ' 
that the last figure relating to the year of 
tho purchase of stamp-paper in both the 
documents is obliterated and both the 
papers have been torn at the top in such 
a manner that tho tear proceeds just up 
to the obliterated figure. Tho learned 
Subordinate Judge has con-iJorod tho 
question of the genuineness of tho <locu. 
ineubs in para. 91 of his judgment. It 
may he that one of the several reasons he 
gives for deciding against their genuine- 
noss, namely, that relating to custody is 
rather weak, hut tho other reasons given 
by him for his conclusion appear to he 
sound and I do net see my way to differ 
from his said conclusion. Even if Exs. 46 
and 10 (a) are genuine, they rni^rely show 
tint tdio temple trustee in I'^ll accojited 
a usufructuary mortgage of a tenancy 
right VsStiog in one of the tenants of the 
temple, namely, Kamaswamia Pillai, son 
of Mubhia Pillai. 

I might here at once state that several 
cadjan documents have bean filed on both 
sides which I consider very unsafe to 
rely upon whether they are stamped or 
unstamped. Even stamped cadjiiis are 
easily manufactured, with endorsements 
of imaginary stamp-vendors showing the 
purpose why the stamp was required. 
The Subordinate Judge relies on cadjans 
Exs. L series, M to M4. N and 0 (all 
except 0 dated before 1831 which is an 
important date in this ease) ranging from 
1785, as supporting the pUintilf s case. 
Bub I am nob inclined to attach any 
weight to these documents. So also, tho 
defendants rely on Ex. 65 (e), a cadjan 
document of 1826 which is probably 
spurious and even if genuine is not of 
much value. There are a few documents 
like Exs. 12 F (4)toF(ll). F(l5)to 
F (18) which do not relate to the plaint 

village and which are therefore irrele¬ 
vant. We now come to the undisputed 

importantPairaashaccount of 1816 which 

has^ not been marked as one single ex¬ 
hibit, bub portions of which have been 
marked in aconfusing manner as Ex, H, SI, 
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tors wereonly Purakudis, that is, cultiva- 


11, and 11(a). ThisPaimasih account almost 
conclusively shows that the plaint temple 
was in 181G (and had been before that) 
the sole proprietor of the actual soil of 
all the lands in the village of Sallur. 
The temple was paying Nolkuthagai 
(paddy revenue) to the Government and 
the village in question was known at the 
Nelkuthagai village belonging^ to the 
Sikkil Navaneetha Iswaraswami temple. 
The lands, houss-sltes anl every bit of 
soil in the village are mentioned as be¬ 
longing to the big temple with its two 
sub-temples of Kailasanathaswami and 
Anantbanarayana Perumal, to which two 
sub-temples small areas had been gfven 
by the bigger temple as Sarvamani\am. 
The whole area of the village is stated to 
be in the enjoyment of these three in¬ 
dividuals,” that is, the three temples. 

The only "Mirasi” right recognized in 

any others is in 7 dwellings of tenants, 
other tenants’ houses being 38 in number 
and occupied by Purakudis (7), Kasavar- 
gatn holders (service tenure) (lO) and 
Adimais (slaves or serfs) 2l). Then we 
come to another set of undispubedly gen- 
uinedocuments marked Exs. E.Fl, El, Ef> 
F13 and Ell. The earliest of them is 
dated 30th October 1820 and the latest 
is dated in January 1825. It is well- 
known that these and other famou'* tem¬ 
ples in Tanjore weromau^gel by the Col¬ 
lector on behilf of Government for about 
half a century from about the beginning 
of the I9cli century. The Collectors 
found that it was very dillicnlfc to make 
the cultivators (mostly fugitive) to pro¬ 
perly cultivate the lands. So in 1820, 
the then Oollector of Tanjore thought it 
best in the interest of the temples to ob¬ 
tain proposals from intending lessees for 
short periods of one to five years and to 
lot the whole cultivable area in each tem¬ 
ple village to that intending lessee who 
offers the highest rent (paddy for Nanja 
lands and cash for Punja lands), it being 
the successful offerer’s look-out to bring 
cultivators upon the lands and to b^ing 
as much extent as ho could under cultiva¬ 
tion.Such leases are known as “proposal” 
leases. Exs. E (l) and F (13) relate to 
the Izara Muchilika execute! by one 
Ohockaliugim Pillai baking up bhelands in 
this plaint (Sellur) village and another 
temple village (Abhishekakattalai) under 
the Collcobor from lat July 1820 to 30bh 
June 1823, that is for three years. Ex. E 
1 ) clearly shows that the actual cultiva¬ 


tors who had no definite term of incum¬ 
bency and were entitled only to Pura- 
kudiwaram to he paid by the lessee out 
of the gross produco, that the lands them¬ 
selves were lot and that theMirsai or oc¬ 
cupation right in the lands belonged to 
the temple, tlie paddy revenue dun to 
Government being tho real Molvarrm. 

The Mirasidar, .when ha cultivated 
through either his Pannai or .\diinai 
(slave or serf) cultivators, takes the 
whole produce minus the Government 
paddy revenue, paying wages to his pan- 
naiyals and serfs. If he leases them to 
several Pu’Tvkudies or to the proposal-les¬ 
see, what he gets from the lessee may V^e 
loosely called ’‘Melvaram”, the proposal- 
lessee taking the Kudivaram. In the case 
of the proposal lessee again as between 
himself and the Purakudies, what he re¬ 
tains will bo again “Moivaram 'and what 
the Purakulis are given will be the Ku¬ 
divaram.” But as I said, such loose lan¬ 
guage loads to confusion and in the old 
documents, “Melvaram” is used usually 
for the Government paldy revenue and 
Purakudivaram is used for the Purakuli 
cultivators’ share given bo them out of 
harvested produce, what the temple Mi- 
rasidar obtains being known asS .vamihho- 
gam (a very important term) to which 
Thunduvaram is abtaclied in some cases. 
The next Jo:!umeiit is \)x. E (!). ‘i’liis is 
one of bhs proiiosals or oii’ers ma le lor the 
plaint; Sellur village an 1 C le other .Abhi¬ 
shekakattalai village in Septemhor 1823 
by one of the intending proposal-lessees. 

This is tor only one year. T 'lis propo 
sor’s proposal seems to have bean aacopt- 
od alsoforbhethrea succ03ding Fastis 123 f 
to 1236. that is July 1324 to June 1827 
(see Ex. P,) because he agreed to pay 3,850 
Kalams of paddy rent psr year instead of 
3, 750 Kalams which prevailel in the 
preceoding 4 years. These documents, 
svhich had effect between 1820 and 1827 
for 7 years, clearly establish the temple’s 
proprietary Kudivaram right in the vil¬ 
lage lands and the fact that its lessees 
were changed even during this short pe¬ 
riod. See also Ex. YY (1) account of the 
receipts and disbursements of the temple 
in the last year of the proposal-lease pe¬ 
riod. Then the lands were again taken 
up by the temple under Amani system 
and Ex. N is the account of the year 1827- 
28. This account shows that the entire 
gross produce w’as harvested by the tern- 
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I'le, Purakudivarara being paid oufc of it 
to the actual cultivatois under the tem¬ 
ple. (There are several mistakes in the 
translation of dccuinents in this case, for 
instance, in tliisEx, N. iu&tead of Uesciih- 
ing the Selhir eu'] other villages as vil¬ 
lages j in ing laiuy revenue to Govern- 
luent, thev are describe"! as villages for 
f ftfidics Jeiised out’* which is unmean- 
in.). We now coruc to utj iaifn'rtant do- 
cniisent of 182s 29 v hich is the I’aiinash 
Ghiltaof the Scllur \ iila e prepared in that 
year.Ibis docuh.ent ::gain, Jikeths Pai- 
rria^h of ISlG hashcen exhibited not as one 
docurnert but as sever.il docun eats, narna- 
iy, H(2) W \VW series (5 in nu nber) f 11)8, 
4s sories (10 in number), 84 and 77. 

This Painiash account was laboriously 
prepared, though not liy the higher 
grade Revenue Ollicers. Such an account, 
it is well known, while fairly reliable as 
regards the numbers, fxtents and character 
of the lands as mentioned in it and as 
regards broad statements as to rights, is 
also found to contain statements based 
on tlie allegations of interested and ig¬ 
norant resi.lents of the village, and such 
statements are of verv little value espe¬ 


cially when there bias been nosulis'quont 
revision or check tty an ofliccr of one of 
the higher revenue grades. ( 8 ee ol serva. 
tions in the judgment in a similar ca«e of 
iV^ajTia Pillai v. liamanathan Chettiar 
(17) found at p. 96of d3 il.L.J ). Tliero 
are even statements of a somewhat (what 
I may call) absurd character found in 
such prelimiiary Paimasli accounts. In 
the present case for instance, while 
Exs. H.2, WWW and in fact every por¬ 
tion of this Paimash Chitta account of 

1829 acknowledges the temple to be the 

sole Ekabhogam Mirasidav entitled to the 
full occupancy and cultivation right in 
the whole of the village lands, we find in 
Ex. 11 (b) (go 0 of printed 

docuinents papers) that 11 persons are 
described as Ulavadni Kani Mirasi tenants 
(irndor the Ekabhogam Mirasidar) of the 
village Nanjili lands and one of these 
li persons is stated to be the temjde it¬ 
self. that is, the temple is a tenant of 
land under itself, which is absurd. Again 

the very next sentence in this Ex. 9 (b) 

is inconsistent with anv Kudivaram or 
occupancy right in all^but the temple, 
because It says that the custom in the 
village IS that only Purakudivaram is 
entered in the Devasthanam accounts as 
given to tenants and that, because the 


Government gets its revenue in paddy, 
there is no Mirasivaram in the village. 
This sentence clearly means that the 
Mirasidar temple takes the whole pro¬ 
duce under its Kudivaram or direct culti¬ 
vation right and gives out of it to the 
Urakudi tenants the share due to them 
for the labour of cultivation. 

Guarding ourselves then from giving 
too much weight to the inconsistent and 
contradictory statements sometimes found 
here and there in this Paimash account 
of 1829 (it seems not to have been checked 
by any higher Revenue Otlicer). the state¬ 
ments in this Paimish account clearly 
indicate that the Kudivaram right be¬ 
longed to the temj)le alone as Ekabhogam 
Mirasi lar. Then wo como to the last 
set of the really important do ‘Uinents in 
this case, namely, Exs. IE F-19, F.20, 
13 series, F 2 and F 3. Wo have seen 
tliat the proposal-leases came to an end 
in 1828 and that the village lands wore 
again harvested by the temple Ntanager, 
the Collector, on the Amani system. The 
then Collector. Mr. Kindersley, in the 
>ear 1830 desired to substitute inoney 
payments on what w-as known as a ’ jier- 
manent commutation" rate, that is. com¬ 
mutation as regards the value of the 
paddy revenue payable by the temples. 
(The word ‘permanent’ in some of these 
documents denotes only the permanency 
of the commutation rate at which the 
paddy grain due to the Government 
as Melvarim revenue w’as permanently 
settled. See at the end of Ex. E, whore 
the temple lessees consent to the follow¬ 
ing provisions : ‘‘As for the Nanjah Mel- 
varam in respect of llie said village, we 
shall pay Theervai according to the price 
permanently settled at 3 9/1G Pons per 
Kalam. ^Vhether the price becomes njore 
or less tlian that price, the profits or loss 
must go to us and nob to the Govern¬ 
ment. ) Mr. Kindersley also dropped 
the original Pannai, Piira'kudi and Adimai 
cultivation systems and the intermediate 
proposal system and let the entire 
cultivable lands in each temjile village 
on what has become familiar as the 
Tharam Faisal Muchilika" system to 
one or more lessees, such lessees (where 
there were several) being usually the 
prominent, inflluential and representa¬ 
tive persons among the numerous culti¬ 
vators m the village. Many of these 
Tharam Faisal Muchilikas have come in 
several cases before this Court. 
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The imporbaub and operative clauses 
in them have always been substantially 
the same. The applications to the Col¬ 
lector by the intending lessees in respect 
of these Tharam Faisal Maohilikas have 
slightly difforred in language, soraeof the 
applicants describiugthemselvesas Pura- 
kudis alone, some as Kudimiras, some as 
Purakadimirasand someasUlavalai Para- 
kudimiras and some (as in this case) UUva- 
dai Kudikani Miras. Some appliortions 
mentioned only oneFasli.anl others men¬ 
tioned indefinite periods and so on but the 
Muchilikas in which theapplications cul¬ 
minated, and which were finally accepted 
by the Oolleotor and were executed by 
the lessees, contained almost the same 
terms. 

In this plaint village of Sellur the Thi- 
ram Faisal Muchilika executed to the 
Collector is l"x. E. It was execute! on 
6th February 1831 by seven persons, two 
of them Brahmins (iucluding a Brahmin 
laly), three of them Pillais and two of 
some other caste. In the body of the 
document, the mile Brahmin executant 
describes himself as Purakudi Samu Iyer. 
One other executant describes himself as 
Ulavaiai Kanimiras Arunaohellam Pillai. 
Another executant Suppa Pillai signs at 
the end as Purakudi Suppa Pillai. Bub 
all of them jointly execute Ex E, agree¬ 
ing to be jointly liable unior it in identi¬ 
cal terms. The document begings by 
describing the Naujih and Punjab Ian Is 
which have jointly agree! to accept from 
the temple for the purpose of cultivation 
from the current Fasli. They agree to 
pay the Melvaram Theerva due to the 
Government (the ODllector, who obtained 
Ex. E, being both the Government agent 
and the temple Manager) in cash instead 
of grain, though the said Theerva was 
directly due by the lessor (the temple) to 
the Government. They further agree to 
pay the eiuivaleot price of the paddy 
grain besides the Punjab cash rent due to 
the temple as Swamibhogam (soil pro¬ 
prietor’s dues, see Wilson’s Glossary). 
Then, they say that they will pay the 
rents as agreed upon as long as the lands 
are in their possession. Thera are a’so 
provisions for paying additional revenue 
to Government when garden crops such 
as betel, tobacco, plantain, onions, garlic, 
etc., are cultivated, besides an additional 
Thunduvaram (of the same nature as 
Swamibhogam or soil proprietor’s share) 
to the temple. Provision is again made 


when waste lands are cultivated newly 
for paying additional Theerva and Svva- 
mibhogam to the Governmont and the 
temple respectively. They are also to 
supply Kudimaramabh labour for repairs, 
etc., besides men for carrying the temple 
paraphernalia in times of festivals and 
90 on. As I pointed out, none of the exe¬ 
cutants of the Muchilika claims a higher 
right in any portion of the land bh.an any of 
the other executants. I have dealt in mv 
juigment in •. Pillay v. liavi'in iiha u 

Cketti(ir{il), the Mangilca^o with the uni¬ 
form interpretation which his been placed 
upon these Tharam Faisal Maohilikas by 
this High Court from Chockalingam Pil¬ 
lay V. Vytheali7iga Piialara Siiiinady 
(4), namely, that the lessees who execute 
those Muchilikas and agree to cultivate 
lands under them do so ou a terminihle 
tenure and cannot claim a perm meat right 
of occupancy. 

It is canton led that the executants 
coul 1 nob be hell bo hive agreed to re* 
linguish their then existing permanent 
right of ocjupancy by executing this Mii- 
chiliki, assuming that they hai such a 
permanent right on the date of its exe 
cation. I shall shorbly state three con¬ 
siderations wliich refute this argument. 
Firstly, the burden of proving that on 
the date of this Muchilika of 1831 the 
executants had a permanent right of oc 
cupancy lies very he ivily on tliem an 1 on 
those claiming under them. (The con¬ 
testing defendants have clearly airnitbod 
iu this cise that they cliimei only under 
the executants of these Muchilikis.) It is 
not contended that in all the Ian Is of the 
village taken together, the executants had 
a joint permanent occupancy right. That 
the temple was cultivating at least about 
one-third of the Unis through Panai 
Purakudies then is admitted, the Pai- 
mash of 1823, as I said already, making 
the statement that as regards those Ian is 
the temple was its own Ulavadaikudikani 
tenant. It is also adrnittel that these 
Brahmins and Pillais (who execute! 
Ex. E) and numerous other tenants cul¬ 
tivated distinct plots in the village sepa¬ 
rately and nob jointly. The permanent 
occupancy right was in fact olaimei only 
for those who are described in the Pai- 
mash of 1839 as Ulavadai Kudikani Mi- 
rasidars and nob for the numerous per¬ 
sons described as Purakudis, etc. Mr. 
T. R. Venkitrama Sastri for defendant 
43 even argued strenuously that the op- 
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cnpuncy right couH not be claiLned for 
the lands in the Vadapafchi (northern 
half) portion of the village lands but only 
for tl e lands in the Thcnpathi (southern 
half) portion in the holding of his client, 
the two halves being separated by a com- 
erson irrigation channel. That the des- 
crii'tions given of tliemselves hy these 
tenants are of little value has beoii held 
in almost all the cases. 

Mere assertion hy a tenant, especially 
where his landlord is a temple whose 
trustee cannot give an occupancy right 
.vithout t>rcach of trust, woul l not dero¬ 
gate from the i-Uin rights of the ten pie 
i:^eo Satya Sri Glioshal y. KnrtjkChan<Ira 
'.Dns (18) and Maharanee Shil m .r urt^e 
'Deliay. Mothonro7iath Achnrjo (19). In 
CiiiAam!ara Pillin v. Thimvengatla. 
ihitnnar (9) followed in this resj'.ect even 
in Cheekati Zamindar v. hayia^ooru 
D'iOrd (•^), tl.o presumption against the 
ej.istecce of occupancy rights in a te¬ 
nant, holding under a person who himself 
owns the Kudivurani proprietary rignt in 
the soil, is stated to 1)0 a strong presump¬ 
tion. In the present case, except the 
vague doscrij-tion of soinecuitivnting ten- 
•ints in the rainuiih of as Davadai 
Kudikani ^^i^a5idar^an 1 the fact recoi iled 
In that Paimash account tliat some lands 
in the possession of one of the-o lenants 
were mortgaged to the temj'le and to 
another person (even assuming sucdi 
statements to be true and even assuming 
that the mortgage was in 1811 under 
Ex. 46 there is no other evidence to 
support the contenliou that in 1831, any 
cultivable lands, much less all the cultiv¬ 
able lands in the village, were held under 
permanent occupancy right whereas the 
overwhelming probabilities are against 
the validity of that contention. 

In the second place, I think, consider¬ 
ing the influence of the old East India 
Company’s Collectors and even of the 
Subordinate Revenue Oflicere, the execu¬ 
tants of the Muchilika Ex. E who repre¬ 
sented all the cultivating tenants, must 
be deemed to have agreed thereafter not 
to claim any larger interest (assuming 
that they had any such plausible claims 
before that) when they accented the lands 
for cultivation under the terms, of Ex. E, 
than was expressly reserved to them 
thereunder. It seems difficult to hold 
that persons intending to claim varying 
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rights (some superior and some inferior, 
the superior rights again to be attached 
to some odIv of the lends and the inferior 
rights to other lands) would jointly exe¬ 
cute the same Muchilika cluhh'ng all the 
cultivable lands together and agreeing 
to hold them on the same terms (with 
further provisions for cultivating addi- 
tional lands not then held by any of thou- 
and so on) unless, as decided in some of 
the cases on similar facts, they intended 
that the newly created lease-hoKl rights 
under theTharam Faisal ?\ruchilikashoold 
supersede the vague and varying old 
rieh?s. if anv. The permanent right, al¬ 
leged to have alreiily existed, is again 
chimed not under any perpetual lease 
granted with reference to any spocitic 
arri. hut because the lenants wore Ula- 
vadi Kudikani Mirasidars of tho entire 
village lands. The arguments at p, 9 of 
the ca<5e Chidmnhara Pillai v. Thiruven- 
gadathienjar (9) on this point are very 
iustructivo. 

‘ Furtber. the provisions which tlie ecveri! 
leases contain with reference to tho cultivation of 
Poramb:ke, tbc protection of trees and tho .appro- 
pri'xlion of trees .cee^n to indicate that this Kudi- 
k.aiii right, if anv did net extend to other tliaii 
land under actual cultivation and tiiis is not 
ordiuaiilv tlie ci«c where raiv.its bav<» Kudikani 
ri«ht to the village as eoutr•^di^tinglli;bed from 
a p.'r[ict»ial lease prantrd with reference to a 
specific area. It is not tho appcil.ants’ case that 
they or their ancestors had a perpetual lease from 
the tempde,” 

In Thiagaraja v. Giyana Samhandka 
Pandara Sannadhi (l3),Kernan, J., says 
at p. 79. 

“It is contended that Jong posse'-sion is evi¬ 
dence cf right of occupancy But when the right 
of po^sc.ssion or richt to continue in possess’on is 
proved, as in this case, to have arisen under a 
written instrumont which does not provide for 
right of permanent occupancy, then the right to 
possession niust prima fricio follow the terms of 
the instrument in the ab-ence cf any subsequent 
agreemeut." 

In that cage, the defendants had been 
in possession since, at all events, 1327 
(see p. 78), that is before the date of the 
Muchilika of 1830 which gave them the 
right to continue in possession undercer¬ 
tain definite terms. The learned Judge, 
as I <?ail above, held that the right to so 
continue must ho governed by the terms 
of the Tharam Faisal Muchilika and not 
by any prior circumstance. Even when 
there was a regular perpetual lease granted 
to a tenant in 1820, it was held by the 
first two Courts in the case decided in 
Myyaiidi Chettiyar v. Chokkalingam 
Pillay (3) that by applying for a fresh 
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Sranfc and executing a Tharam Faisal 
Muchilika in 1832 

“the tenant had either given up or had lost all 
his right to ihe perpetual lease granted to him by 
the temple authorities a.ud that all he and his 
successors have to di-ppod upon is'tbe fresh con¬ 
tract made with the C.'.llectot in 1832 under 
which no permanent right of occupancy was con¬ 
ferred.” 

This conclusion was approved of by 
their Lordships of the Privy Cpuaoil. 

Thirdly, the areas of theholdiogs after 
the date of this Tharam Faisal Muchilika 
Ex. E of 1831, do not correspond to the 
areas mentioned in the Paimash of 1829. 
Ex. 11 (h). In Ex. 11 (h) for instance Ap- 
pasami Appa is alleged to be the tenant 
of 2 Velis plus 7 Velis 5 Mahs, total 91 
Veils .But he is content to hold after the 
date of Ex. E 2 Velis 2 Mahs tnd 05 
Gulis (see Ex. F-20) and is described in 
Ex. F-20 as a mere Furakudi while in 
the Paimash account he is one of the 
eleven Ulavadai Kudikani Mirasidars. 
The learned Subordinate Judge has also 
shown how the descriptions as regards 
both the lands and the tenants men¬ 
tioned in the Paimash of 1829 are full of 
inconsistencies and contradictions, ad¬ 
opting the statement prepared by the 
plaintiff's vakil in the lower Court from 
the records (see para. 104 of the Subordi¬ 
nate Judge’s judgment and the statement 
marked A appended to that judgment). 

i Another ooutontion was that the con¬ 
duct of the temple trustees, in standing 
'l)y when the tenants were alienating by 
|salo and mortgage and subdividing their 
holdings, conferred a right of permanent 
locoupancy on the tenants by estoppel or 
by prescription. I have nothing to 
add to what I said to a similar con¬ 
tention in the case of Naina Pillai v. 
Uarmnalhan Chettiar (17) and I must 
'therefore reject the contention. As Mu- 
thusawmi Aiyar, J., said in the case of 
Chidamhara Pillai v. Thiriivengadaihi- 
engar (9): 

“flo-ingthat the officers of Government had 
managed Iho temple villages for many years 
prior to 1857, it is not improbable that the 
consideration shown by them to Furakudies, 
as an incident of good management and the 
length of time for which the Furakudies cul* 
vatod, inspired them with -a belief that they 
were not liable to be ejected as long a.s 
they were punctual in the payment of rent. 
This may account fOr sjles and mortgages by 
the appellants and their predecessors accom¬ 
panied with lau assertion of Kudikani right, 
which may loosely bo nsed to indicate a per* 
manont tenure of some kind or other. It 
m.iy be that the trustees took no notice of what 


the Furakudies did, as they undertook {vvitli the 
Collector) not to interfere with their cccupaiioii 
so long as they regnlary paid rent.” 

I shall therefore not refer in detail to 
the numerous documents on the defen¬ 
dant’s side subsequent to 1831 ri'-nging 
from 1838 (see Ex. 87) to January 1010 
(see Ex. 4, dated about 3 months before 
suit), iudicating voluntuy and invo¬ 
luntary alienations of the holdings and 
the recognition of the alienees as tenants 
by the temple. In the result, J agree 
with the conclusions of the Subordinate 
Judge on the principal issues 8 Tfio 
Appeal No. 228 of 1910 therefore sub¬ 
stantially fails except in two particulars, 
(l) the defendants 44, 137, 138 and 139 
wili be exonerated from the plaintiff’s 
claim as they disclaimed all interest in 
the lands, and (2) the mesne profits 
awarded would be separately assessed 
against defendant 43 as regards the lands 
in his possession. In other respects, the 
appeal is dismissed, defendant 43 plying 
proportionate costs to the plaintilT in 
both Courts on the value of the relief 
decreed against him. 

Appeal No. 140 of 1910—The appel¬ 
lants hero are defendants 45, 130, 100 to 
163 and 160 to 171. Their contentions 
are the same as those of the 43 defendant. 
The decree against them will he confirmed 
with costs except to this extent, that 
they will be made separately liable for 
tlie mesne profits of the lands in their 
respective possession. 1 miglit aid that 
several pleas as to want of proper notice 
to quit, under valuation of the plaint, 
excessive mesne profits and so on were 
not argued or pressed before us by ttie 
appellants. 

Appeal No. 230 of 1916.—The appel¬ 
lants here are several other defendants 
including defendant 11. The appeal, so 
far a® it relates to the contentions of the 
appellants ether than defendant 11, must 
be dismissed with costs for reasons simi¬ 
lar to those governing thedecUion in Ap¬ 
peal No. 228 of 1916. As regards de¬ 
fendant 11 however he holds plots Nos. G 
and 8 in the plaint Sch. 3 as the trustee 
of a charity called the Ariya Pillai Thi- 
ruvasal charity. The evidence elearly 
shows that the charity (more than a 
hundrel years old) is being conducted 
by defendant 11. (See his evidence as 
D. W. 2). The temple has no right 
to resume the charity lands from the 
Thiruvasal trustee and has not proved 
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any such right, the saifl charity haiog 
mentioneJl in the earliest documents on 
the phiintitT’s side itself. The appeal is 
allowed as regards plots Nos. 6 and H of 
the plaint Sch. 3 with propornionate 
costs in both CDurts. Defendant 11 how. 
ever mu^t pay proportionate costs in the 
appeal to bho plainMtf so 'far as the ap- 
pol relates to other lands claimed by 
him in his own right. The mesne pro¬ 
fits will he 'locrecl S0[uratoly against 
the respective defeulants in this appeal 
also. 

Lastly there are the memoranda of 
cross-ohjeebions filed l)y the pUintitT as 
rf'gards the house-sites and houses in the 
possession of the defendants. These pro- 
])nrties are clearly not incluled in the 
Tl^aram Faisal Muchilika, Ex. IC, and the 
plaintilY has not shown any title to eject 
the defendants from the house sites and 
houses. The other contentions except 
interest on mesne profits in the memo, 
randa of cross.objections are nob pressed. 
The memoranda are therefore dismissed 
with costs except as regards interest on 
mesne profits which svill be allowed at 
6 per cent, per annum from date cf 
plaint. 

SN-/RK. Appeah pnrlhj allowe 1. 
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AiiDUU Rahim and Oldpirld. J.T. 

KoraJa Dottamma and another — 
Plaintiffs and Petitioners—Appellants. 

V. 

KoraJa Audinarayana and others — 
Defendants—Respondents. 

Appeal No. 146 of 1916, Decided on 
17th September 1917, from Appellate de¬ 
cree of Dist. -Tudge. Ganjam, in Misc. 
Appeal No. 46 of 1915. 

Civil P. C. (1908), O. 21. R. 15—Execution 
—Death of one of several decree-holders— 
Surviving decree-holders are entitled to exe¬ 
cute decree—Question of heirship can be in¬ 
quired into, in course of execution. 

Oq the death of ouo of several decree-holdets, 
the surviving decree-holders are entitled under 
0. 21, R. 15. to execute the decree for their own 
benefit and for the benefit of the lecal represent¬ 
atives of the deceased joint decree-holder. If in 
the course of execution, any person claims to be 
brought on the record as the heir of the deceased, 
the Court should inquire into the matter and 
dispo-ae of it according to law. [p 56 0 2] 

V. Ramesam and B. Satyanarayan — 
for Appellants. 

C. S. y^nkiitachariar —for Respon¬ 
dents. 

Judgment. Plaintiff 1 is the widow 
of one Suryanarayana and plaintiff 2 who 


is now dead was his daughter by a prede¬ 
ceased wife and plaintiff 3 is his daughter 
by plaintiff 1. The suit was for partition 
and the rights of the plaintiff ware based 
on a w’ill loft by Suryanarayana. There 
was a joint decree for one fourth share of 
the family property in favour of the 
plaintiffs and the petition is put in hy 
plaintiffs 1 and 3 for execution of the 
decree. That petition has been dismissed 
by the District Judge, who seems bo have 
allowed his mind to be diverted by a 
question as to who were the heirs of 
plaintiff 2 and other similar questions, 
though they do nob seem to have been 
distinctly raised before him Underi 
R. 15, 0. 21, the surviving decree hold ' 
ers are entitle I to execute the decree for 
their own benefit and for the benefit of 
the legal representatives of the deceased 
joint decree-holder, that is, plaintiff 2 in 
this case. The proper course would be 
to allow plaintiffs 1 and 3 to execute the 
decree under R. 15, 0. 21, and then if 
defendant 2 who claims to be the heir of 
plaintiff 2 brings himself on Ihe record! 
in these proceedings and raises the ques 
tion as to his heirship, the Court will 
proceed to inquire into the matter and 
dispose of it according to law. We set 
aside the order of the District Tudge and 
remand the appeal to him for disposal 
according to law in the light of the above 
observations. Costs will abide the result. 

S.N./r.K. Suit remanded. 
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AiiDUR Rahim and Burn, JJ. 

Zamindar of Kalahasti —Defendant 
—Appellant. 

v. 

P. R. Ganapathi Iyer and another^ 
Plaintiffs—Respondents. 

Civil Appeal No. 68 of 1913, Decided 
on Isb November 1916, against decree of 
Suh.-Tudge, North Arcobb, D/- 9th Decem¬ 
ber 1918. 

(q) Trusts Act (1882), S. 23 (c) — Ap¬ 
plicability to public trusts, 

Tho rule lai l down in S, 23 (c) though ap¬ 
plicable only to private trusts may be adapted in 
the case of public trusts with such modifications 
as the circumstances of each case require. 

[P 68 C 1] 

(b) Trusts—Intention of founder — Credit 
for expenditure of income in excess of 
income cannot be allowed. 

The duty of a trustee is to carry oat the direo' 
tioDS of the founder and not to encumber tbe 
trust property by systematically incurring ex¬ 
penditure beyond the limits of its income nor can 
he claim credit for such exosnditure. [1^ 53 0 91 
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(c) Truitft—Removal of trustee— Continu¬ 
ance of hereditary trustee likely to endanger 
interests of institution—He is liable to be 
removed. 

If the continuance of a person who is a here¬ 
ditary trustee and a descendant of the founder 
in the oflice is likely to endanger the interests of 
the institution ho is liable to be removed. It is 
not however every mistake or neglect of duty or 
inaccuracy of conduct that will induce a Court 
to remove a trustee. The acts or omissions must 
be such as to endanger the trust property or to 
show a want of honesty, or a want of proper 
capacity to execute the duties of the office or a 
want of reasonable fidelity. [P 50 0 2] 

(d) Trusts —Removal of trustee—Omission 
to keep separate and distinct accounts will 
entail removal. 

One of the most important duties of a trustee 
is to keep separate and distinct accounts of tho 
trust property and to keep the trust property 
separate from his own property. The omission 
to perform this duty will entail the removal of 
the trustee, [P 60 0 1] 

(e) Trusts—Removal of trustee — Trustee 
found guilty of misappropriation— Proper 
course is to dismiss him. 

In order to justify the dismissal of a trustee 
it is not necessary to show that he has dis¬ 
honestly misappropriated the trust funds. It 
is enough if he is a necessitous man who may not 
resist the temptation to misappropriate trust 
funds or that his want of prudence in managing 
his own ailairs does not warrant the hope that 
he would successfully manage an endowment. 

[P 60 0 11 

Where a trustee is found guilty of misappro¬ 
priation the proper course is to dismiss him ^and 
not to suspend him till he makes good the 
amounts misappropriated. 

Judgment.—The suit in which the 
appeal arises was instituted under S. 92, 
Civil P. C., against the defendant, the 
Raja of Kalahasti, who is the hereditary 
trustee of the Kalahasti temple and ' its 
endowed property. By a preliminary 
decree the Subordinate Judge who tried 
the suit ordered accounts to be taken from 
Faslia 1315—1320 and objections have 
been taken before us in the first place 
to a number of items in the accounts as 
finally settled by the Court of first in¬ 
stance. Then there is tho important 
question whether the order suspending 
the defendant from the office of trustee 
until he pays 'certain debts due to tho 
temple is right. Tho contention of the 
uppellant, the defendant in the suit is 
that tho order of suspension ought to be 
set aside altogether, while the plaintiffs 
contend that the defendant should be re- 
moved from his office. 

We shall first deal with the items of 
account to which objections have been 
taken on one side or the other. It is 
necessary to state that this temple was 
.founded and endowed by the Raja of 
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Kalahasti, and tlie propertiea which 
formed tho endowineut are mainly the 
village of Kalahasti and half of two other 
villages. There are also certain Rusuins 
and Merabs which are payal)le to tho 
temple by tho tenants of the Kalahasti 
zamindary. Incorporated with thetomple 
properties are the funds called Ubhayam 
fuuds which have been endowed by 
various persons with the object that 
certain festivals may be held in their 
honour in temple with tho income of 
those funds. There are also the collec¬ 
tions made in the temple and the otTer- 
ings. The entire income may bo taken 
to be about Rs. 10,000 or so a year. 

The zamindary of Kalahasti as well as 
tho trust property in the suit wereunder 
the management of the Court of Wards 
from 1899 till August 190-3 on tho ground 
of incapacity of the defendant. It was 
then -handed over to him apparently 
because the Court of Wards fouud it a 
hopeless task toclear tho zamindary from 
debts. Accounts have been taken from 
1905 till 1910; when the Court of Wards 
made over the trust property to the Rajah 
there was a sum cf Rs. 37,000 due to the 
temple from the previous trustees, the 
predecessors of the defendant, and a sum 
of about Rs, 8,000 in the hands of the 
Court of Wards on account of Ubhayam. 
This Rs. 8,000 washanded to the defen¬ 
dant but it appears that he used the 
amount for his own personal purposes 
and executed a mortgage on some of 
the zamindary properties for that sums 
plus R. 37,000 which was already due 
to the ‘trust. The mortgage is Ex. C 
and it was executed on 22nd August 
1905. It may bo menbioned at once 
that the Subordinate Judge has acquit¬ 
ted the defendant of all cha’-ges of dis¬ 
honest misappropriation of the trust 
funds and in fact those charges at the 
time of trial were not pressed before him. 
He has found however on taking accounts 
under various heads that altogether a sum 
of about Rs. 11,000 or thereabouts was 
due by the defendant to the temple. At 
the same time the Subordinate Judge 
found that the defendant spent some¬ 
thing like Rs. 17,800 in performance of 
ceremonies aud festivals in connexion 
with the temple over and above the 
income of the temple property. He says, 
however,that the Raja was nob entitled 
to have credit for this amount as against 
what has been found due from him. In 
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dealing with the accounts an inaportant 
fact to be borne in mind is that the de¬ 
fendant never kept any separate account 
of the trust property and the expenditure 
in connexion with the temple except as 
to the ofi'erings and Hundi collections. 
So far as the income of the landed pro¬ 
perty was concerned and especially of 
what was received by way of Eusumsand 
Merahs there was no separate account ; 
what was receivable by the temple was 
mixed up with the zamindars’ private 
account. There is also the fact that the 
defendant did not produce all the books 
ot account, such as they were which 
would have sbosvn what was the amount 
under certain heads to which the temple 
was entitled as distinguished from what 
was received by the zamindar on his own 
personal account from the zamindary. 
The learned vakil for the appellant has 
emphasized the fact that if the defendant 
did not keep any separate account he was 
only following the practice of his pre¬ 
decessors and of the Court of Wards which 
had the management of the proprety for 
several years. But that is no excuse inlaw 
for the defendant not keeping the moneys 
belonging to the temple entirely separate 
from his own moneysand if any difficulties 
in taking accounts have arisen owing to 
this fact every presumption is*to be made 
against the defendant and in favour of the 
trust. Iltake^shall the items in the order 
of the argument before us. 

The next objection relates to the in¬ 
terest on the Rs. 8,000 which was bor¬ 
rowed by defendant at the time he re¬ 
ceived charge of the trust property from 
the Court of Wards. Ex. C provides for 
six per cent, interest with annual rests, 
and the contention is that it ought to be 
0 per cent, compound interest at half- 
yearly rests or at least six per cent, with 
half-yearly rests. The question what is 
the proper interest to be charged against 
the defendant was in the discretion of 
the Subordinate Judge and we are not 
prepared to say that under the circum¬ 
stances the defendant ought to have been 
charged a higher rate of interest than six 
per cent. 

Our attention has been drawn to S. 23 
iTrusts Act. Cl. (e). The section itself 
iapplies only to private -.trusts and a rule 
‘of that nature can only be adapted with 
such modifications as the circumstances 
,of each case require. The respondent 
also urged that compound interest ought 


to have been allowed inatead of simple 
interest upon the items dealt within the 
judgment of the Subordinate Judge in 
paras. 4U and 41. We are not prepared 
to hold for reasons already stated thatth& 
Subordinate Judge’s conclusion is wrong. 
Then there is the question whether the 
defendant ought to be given creditjfor any 
amount which he has spent on religious 
worshipand ceremonies over and.above the 
income from the temple property. The 
Subordinate Judge has held that he is 
not entitled to any crediton this account 
and we think he is right. No authority 
has really been cited by the defendant 
for the proposition that a trustee of a. 
public charity, who chooses year after 
year to spend moneys not required by the 
terms of the endowment out of his own 
pocket should be allowed credit for such 
expenditure. It such a proposition were 
accepted, it would lie in the trustee’s 
power to put an end to the endowment; 
by extravagant expenditure. The duty! 
of the trustee is to carry out the directions' 
of the founder and not to encumber the- 
trust property by systematically incur¬ 
ring expenditure beyond the limits of the 
income of the trust property. Reference 
was made to Andreius v. McGvffog (l), 
but we do not find that the case lays 
down any proposition to the contrary. 
As stated by Lord Watson, the money 
which the trustees there were said to 
have misapplied had been spent in exe¬ 
cuting, according to the speoifiic direc¬ 
tions of the testator, one of the main 
purposes of the trust and the only ad¬ 
ministrative error which they committed 
consisted in their having honestly mis¬ 
taken the mode in which the testator’s 
purpose was meant to be attained. It is 
contended by the learned pleader for the 
appellant tlmt there was, as a matter of 
fact, surplus left after meeting the expen¬ 
diture of the Ubhayams and the defen¬ 
dant was justified in spending that sur¬ 
plus for the benefit of the temple. But 
such a case was never sought to be made 
and what is found is that the defendant 
spent about Rs. 17,000 in excess of the 
income of the temple during the six years 
that the accounts have been taken, and 
not that he utilised the surplus of one 
particular fund for the benefit of the 
other fund. Further, as it is pointed 
out on behalf of the respondent, these 
Ubha ya ms are special funds which have. 

1. (lS86j 11 A C 313. ' 
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nothing whatever to do with the ordinary 
worship in the temple and the expen¬ 
diture of the inoome of those funds must 
be regulated according to the direction 
of the respective founders of those funds. 

The only objection to the scheme of 
management framed by the Subordinate 
Judge, which has been taken before us, 
relates to the question whether, having 
regard to the facts disclosed, the defen¬ 
dant should be retained at all in the 
office of trustee and, if so, whether the 
order suspending the defendant from 
trusteeship until payment of the amounts 
due under Ex. G. and what he is found 
liable for in this case should be upheld 
or what modihcation should be made in 
this connection in the scheme of manage¬ 
ment. The amount due under Ex. C is 
Rs. 45,000, which is charged upon some 
of the zamindary properties belonging to 
the defendant, and under the decree he is 
liable for a sum of nearly Rs. 12,000. 
Having regard to the fact that the defen¬ 
dant’s zamindary is heavily encumbered 
and his financial affairs are extremely 
embarrassed, it is open to grave doubt, 
whether the condition attached by the 
decree to resumption by the defendant 
of the duties of Dharamakartha will 
ever be satisfied. The direction of the 
Subordinate Judge, therefore, practically 
amounts to removal of the defendant 
from the office of trustee, but it cannot 
be satisfactory in the interest of the trust 
that there should be no trustee for an 
indefinite time. 

It is argued on belialf of the appellant 
that the order of suspension is wrong and 
the provision made for the appointment 
of a treisurer and for a proper system of 
accounting will be sufficient so protect 
the interests of the institution. No 
doubt these provisions provide some check 
on'the action of the Dharmakartha, but the 
Dharmakartha has still certain import¬ 
ant powers, for instance, the collec¬ 
tion are all to be made by him and so 
also the expenditure, although expenses 
are to be regulated by a budget prepared 
at the beginning of every FasH year. 
It is argued on the other hand on behalf 
of the plaintiffs that the defendant has 
shown want of capacity in managing the 
institution and its properties. Besides, 
he owes a large sum of money to the trust 
and having regard to the facts which 
have been proved in the case, it will be 
entirely detrimental to the interests of 


the trust to permit the defendant to con¬ 
tinue as Daarraakirbha. Much stress 
was laid on behalf of the appellant on 
the fact that the temple was founded 
and endowed by his own ancestors and 
that he is the hereditary trustee accord¬ 
ing to the terms of the dedication. He 
is not, however, entitled to any pecuniary 
benefit from the trust and the law is 
well established, and this was conceded 
before us, that if the continuance of a| 
person who is a hereditary trustee and a 
descendant of the founder in the office is 
likely to endanger the interest of tlio in¬ 
stitution, he is liable to be removed, vide 
Fakurudin Sahib v. Ackeni Sahib (2) and 
also. Anantanarayana Ayyar v. Rut- 
talam Pillai (3), and in Chintamayi 
Bajaji Dev v. J)ho7ido Ganesk Dev (4) 
the trustee was removed mainly on tho 
ground that he did nob keep proper ac¬ 
counts and in Anantanarayafia Ayyar v. 
Kutialam Pillai f3) the trustee was 
removed because he systematically failed 
to submit accounts to the committee of 
management. The grounds which justify 
a Court in removing trustees are well ex¬ 
pressed in Storey’s Equity Jurisprudence 
S. 1289, adopted by the Privy Council in 
Letterstedt v. Broers (5). That was a 
case of a private trust bub the principle 
enunciated there is applicable a fortiori 
to trustees of public trusts: 

“But in cases of positive miscouduct Courts of 
Equity have no diQiculty in interposing to remove 
trustees who have abused their trust. It is not 
indeed every mistake or neglect of duty or in¬ 
accuracy of conduct of trustees which will induce 
Courts of Equity to adopt such a course. But the 
acts or omissions must be such as to endanger 
the trust property or to show a want of honesty 
or a want of a proper capacity to execute the 
duties or a want of reasonable fidelity.” 

There can be no doubt whatever that 
the defendant’s conduct shows a want of 
capacity to manage the trust properties. 
He does not appear to have realised the 
elementary duties of a trustee. He started 
upon his office by appropriating to his 
own use a sum of Rs. 8,000 belonging to 
the trust funds, and no portion of that 
money has yet been restored. The fact 
that the previous Rajahs acted in a similar 
way which resulted in their owing to the 
institution a sum of Rs. 37,000 does not 
justify the conduct of the defendant. It 
only shows that the duties and responsi- 

“MfST’a-eO) 2 Mad i97i 

3. (1899) 22 Mad 481. 

4. (1891) 15 Bam C12. 

5. (1884) 9 A C 371. 
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bilities of a trustee were not understood 
even by his predecessors-in-office. One 
'of the most important duties of a trustee 
is to keep separate accounts and bo keep 
bho trust property separate from his owu 
property. Here also the Kajafailel in 
his duty throughout. Then his manage¬ 
ment of the trust properties cannot be 
said to have been at all efficient. A sum 
of nearly Es. 12,000 is payable by him to 
the trust on this account. The defend¬ 
ant’s own affairs are in a practically in¬ 
solvent condition. Almost the greater 
portion of the ancient and valuable 
zemindari of Kalahasbi is now in the 
hands of creditors. To what extent this 
result has been contributed by the defen¬ 
dant himself has not been investigated in 
this case nor was it necessary to do so. 
Our duty is to look entirely to the inter- 
I'ests of the trust and we feel convinced 
that in the circumstances it will not be 
for the benefit of the institution to allow 
it to remain under the management of 
the defendant. He admits in his own 
evidence that he himself never looked into 
the accounts or the correspondence and 
was content to leave everything to his 
Dewan. And that is exactly what one 
would have inferred from the history of 
the trust. In the present impecunious 
condition of the appellant who still most 
have considerable position and influence 
in the locality, it would not be fair either 
to himself or to the institution that he 
should continue bo hold the office of 
trustee. The appellant has nob been 
found guilty of any dishonest misappro¬ 
priation and without suggesting any reflec¬ 
tion on his honesty we think that the 
observation of Jessel, Master of Rolls, in 
Barlcer's Trusts, In re (6), affords a pro¬ 
per guidance to the Court in cases of this 
character: 

“A necessitous man is more likely to be tempted 
to misappropriate trust funds tban one who is 
wealthy and besides a man who has not shown 
prudence in managing bis own afTairs is not 
likely to be successful in managing those of other 
/people.” 

We have also carefully considered whe¬ 
ther it would nob have been sufficient to 
safeguard the interests of the temple if 
we appointed a Board of Control to ex¬ 
ercise proper check and supervision over 
the management or if a co-trustee was ap¬ 
pointed to work conjointly with the ap. 
pellant. Bub we have come to the con¬ 
clusion that any such provision woul^ 
C. (1875) 1 Ch D 43=45 L J Ch 62. 


nob tend to the smooth working of the 
institufciou. Id the result the appeal will 
be dismissed and the memorandum of ob¬ 
jections allowed to this extent that the 
decree of the lower Court will be modi¬ 
fied by directing that the defendant be 
removed from the office of Dharmakarbha 
of the Kalahasti temple and its endowed 
properties. It will also be declared that 
the Subha Naidu Tope belongs to the 
temple and in addition to the amount 
decreed by the Subordinate Judge the 
defendant is liable to the temple for 
Rs. 15G-11 0, which is the difference bet¬ 
ween the profits of the Subba Naidu Tope 
nob accounted for by the defendant and 
the amount wrongly charged against him 
on account of straw. The lower Court 
will be directed to appoint a fit and pro¬ 
per person as trustee in place of the 
defendant. The appellant will bear the 
costs of this appeal. Each party will 
bear his own costs of the memorandum 
of objections The costs of the respond¬ 
ents will come out of the trust estate. 

S.N./r.K. Appeal dismissed. 
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Bakewell and Kumaraswami 

Sastri, JJ. 

Govindasami Filial —Appellant. 

V. 

Municipal Council, Kumbakonam “ 
Respondents. 

Letters Patent Appeal No. 74 of 1917, 
Decided on 27bh November 1917, against 
the judgment and order of Spencer, J., 
D/- 27bh March 1917. 

Civil P. C. (1908). O. 33, R. 5 {d)-Detailed 
inquiry into complicated questions of law is 
precluded—Inquiry on point of limitation in¬ 
volving taking of evidence is barred. 

Order 33, R. 5 (d), applies? only to cases where 
the allegations of the petitioner do not show a 
cause of action and it precludes an elaborate in¬ 
quiry into doubtful and complicated questions 
of law during the inquiry into pauperism, A 
question of limitation cannot be determined at 
the stage contemplated by 0. 33, R. 5. especially 
if its decision depends on the taking of evidence. 

[P60 0 2: P61C 1] 

K. Bamachandra Aijyar —for Appal- 
laut. 

N. Bajagopala Chariar — for Respon¬ 
dents. 

Judgment.—We are of opinion thatj 
the District Munsif was not justified in 
determining a question of limitation, as 
to which there has been considerablfl. 
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difference oi judicial opinion, upon an 
iappUcatioD to sue in forma pauperis. 
0. 33, R. 5 (d), applies only to cases 
where the allegations of the petitioner 
do nob show a cause of action, and we 
think that this should appear clearly 
upon the face of the petition. 

We have bseu referred to cases where 
it was held that the Court can go into 
the question of limitation to see if the 
petitioner has a subsistingcause of action. 
The cases do not decide that an elaborate 
inquiry into doubtful and complicated 
questions of law should be raised at the 
stage contemplated by O. 33. R. 5. The 
■pauper has no right of appeal if the deci¬ 
sion on the question of law is wrong. 
We do not think it necessary to decide 
the question of limitation at this stage. 
This should form the subject-matter of 
an issue. In the present case, moreover, 
the question of limitation may depend 
upon the construction of the contract 
between the parties, and it is possible 
that other evidence may be admissible as 
to the rights of the parties to the de¬ 
posit made by theapplicant, and we think 
that such matters should not be consi¬ 
dered by the Court at this stage. The 
appeal is allowed, the order of the Dis¬ 
trict Munsif is set aside and the petition 
is remanded for disposal according to law. 
The cosies in the Civil Revision Petition 
No. 887 of 1916 and this Letters Patent 
Appeal will abide the result of the suit. 

S.N., R.K. Appeal allowed. 
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SESHAGini Aiyar and Napier, JJ. 

Mankoottil Chathukutti Nail — Plain¬ 
tiff—Appellant. 

V. 

P. P. M. Komappan Nair and others 
—Defendants—Respondents. 

Second Appeal No. 746 of 1916, Deci¬ 
ded on 29th October 1917, against decree 
of Temporary Sub-Judge, Tellicherry, in 
Appeal Suit No. 602 of 1913. 

(a) Malabar Law — Karnavan — Power 
— Status of karnavan it more akin to manager 
of Hindu family than to Hindu father—There 
it no pioiit duly catt on junior members at 
on tont for father,t debt. 

The status of a karnavan in a Malabar tarwad 
is more akin to that of a manager of a Hindu 
family than to that of a Hindu father. The 
peculiar obligations which a Hindu son incurs 
in respect of the debts of his father are not those 
with which a junior member of a tarwad is 
ebargcablo with reference to the karnavan's 
debts. [P 61 C 2] 


(b) Malabar Law—Karnavan— Alienation 
mortgage for barred debts is not binding on 
junior members. 

A mortgage executed by a karnavan in pay¬ 
ment of a barred decree debt is not binding on 
the junior members of the tarwad: 35 All. 207, 
not Appr. [P 61 0 2] 

(c) Contract Act (1872), S. 25—S. 25 does 
not apply to case of mortgage by karnavan 
for barred debts— Tarwad must be shown 
to be benefited to be made liable— Malabar 

Law. 

The provisions of S. 25 do uot apply to a cise 
of mortgage*' by karnavan for barred decree debt 
for though the mortgage might be treated as 
having consideration, it is not enough to charge 
the tarwad with liability, which must be shown 
to have been benefited by the transaction. 

[P 62 C 1] 

Kutti Krishna Menon —for Appellant’ 

C. Madhavan Nair^tov Respondents. 

Judgment.—The question for decision 
is whether a deed of mortgage executed 
by a Karnavan in payment of a decree 
debt which was barred by limitation at 
the date of the mortgage is binding on 
the junior members of the tarsvad. 

Mr. Kuttikrishna Menon for the ap¬ 
pellant relied on Eravanni Revivarman 
V. Ittupii Revivarman (l), in support of 
the proposition that the Karnavan of 
a Malabar Tarwad occupies a position 
analogous to that of a Hindu father under 
the Iklitakshara law. We do not think 
that the learned Judges intended in that 
case to draw a distinction botwoon the 
position of a father and that of a bare 
manager. The exact status of a Karnavan 
was considered more elaborately in Achal 
Ram v. Kazim Husain Khan (2) and in 
Kunhichekkan v. Lydia Arucanden (3),| 
and we agree with the view taken in those; 
two decisions that the Karnavan occupies 
a position more akin to that of a manager 
than to that of a Hindu father. The 
peculiar obligations which a Hindu s:)n 
incurs in respect of the debt of his father 
are not those with which a junior member 
of a tarwad is chargeable with reference 
to the Karnavan’s debts, It has been, 
hold in Chinnaya Nayudu v. Guninatham 
Chetti (4) that the manager of a Hindu 
familv is not entitled to revive a barrel 
debt, and this decision has been cited' 
with approval in Narayansami C-hetti v. 
Samidas Mudaliib), Kondappa v. Suhba 
(6) and Survanarayana v. Narendra 

”i." 11870*781 1 Mad 153. 

2. [19051 8 OC 155=27 All 271=32 I A 118 
(PC). 

3. [1912) 14 I C 4S0. 

4. H882i 5 Mad 169. 

5. [18831 0 Mad 293. 

0. [1890) 13 Mad 1S9. 
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Thatraz (7). As regards Kondappa v, 
Subba (6), it is enough to point out that 
the widow was regarded as being under 
a pious duty to relieve her husband from 
the sin of not paying a just debt. In the 
case of sons, the Hindu law imposes an 
obligation to pay their father’s debts not 
tainted with illegality or immorality. 
That is the reason of the rule in Nar. 
dyanasanii Chetti v. Samidas Mudali 
(5). We do not think that the view in 
Dalip Singh v. Kitndan Lai (8) to the 
contrary is good law. As regards the 
Rnglish oases, the principle enunciated 
by Romer, J., in Midcgh/ v. Midegly (9) 
is that the payment of barred debt will 
not enable the legatees to charge an 
executor with Devastavit. As pointed 
out by Sir .Madhavan Nair, this is a 

very exceptional proposition which should 

not he extended to Indian conditions. 
Moreover in England, a debtor is not 
bound to plead the Statute of Eimitations, 
whereas under the limitation Act, the 
Court is bound to dismiss a claim, if it is 
barred by limitation. One other distin¬ 
guishing feature is, that an executor is 
directed to pay all the just debts of a 
testator, there is no similar obligation on 
the Karnavan. It is open to argument 
however that if a debt barred by limita¬ 
tion has been actually paid, the Karnavan 
™ight not be held liable for having diap 
it; that would stand on the analogy of an 
executor or trustee not being liable to be 
proceeded against for Devastavit under 
similar circumstances: see Roioson, In re, 
Field v. White (lO). But that is not the 
present case. Here the holder of the 
mortgage has obtained only a promise and 
not payment. That promise has to be 
enforced against thetarwad and the mem¬ 
bers are entitled to plead that the pro¬ 
mise has not been made for necessary or 
lawful purposes. That is the principle 
which Hindu junior members are entitled 
to invoke as against the manager. 

Regarding the argument that S. 25, 
Contract Act can be utilized against the 
tar wad, the ansvver suggested by ^fr. 
Madhavan Nair seems reasonable. The 
jtg age document may be regarded as 
i Dg consideration: but that is not 
u gh to charge the tarwad with liability. 
^ consid eration must be such as to bind 

[189G1 19 Mad 255. ^ - 

. 35 All 207=18 I C 7% 

"3Ch.282. 

29 Ch. D 858. 
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the members, either by showing that the 
transaction was beneficial or was justi¬ 
fiable. We are therefore of opinion that 
the document sued on is not binding on 
the tarwad and disjniss the second appeal 
with costs. 

S.N./r.k. Appeal dismissed. 
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Full Bench 

Wallis, C. J., Sadasiva Aiyar 
AND Spencer, XJ. 

Samanthala Koti Reddi —Defendant— 
Appellant. 

r. 

Pothuri Subbiah and others —Plaintiffs 
—Respondents. 

Second Appeal No. 1001 of 1910, De¬ 
cided on 146h March 1918, against decree 
of Temporary Sub-Judge, Nellore, in Ap¬ 
peal Suit No. 13 of 1915. 

❖ ❖ Civil P. C. (1908). S. 80-PubIic offi¬ 
cer— Mala fide Acl in discharge of duty— 
Notice is essential—What would ‘purport’ 
to be act in official capacity stated—Act 
whether proper and right or not is imma¬ 
terial. 

Where a public ofticer acts mala fide in the dis¬ 
charge of his duties, be is entitled to notice under 
S. 80: before suit 24 CuL 584, Appr. and 7 Cn/. 
499 and 26 All. 220; Diss. from. 

Per Sadasiva Aiyar. J .—.4n act done by a 
public officer would “purport” to be aa act done 
in his official capacity not only if it was properly 
and rightly done by him In such capacity and 
within his powers but also if it has such a reason¬ 
able resemblance (though a false or pretend ed 
resemblance) to a proper and right act that ordi¬ 
nary persons could reasonably conclude from the 

character of the act and from the nature of his 

official powers and duties that it was done in his 
official capacity. [p 70 c 1 ] 

But if the act done is so outrageous and extra¬ 
ordinary that no reasonable man could detect in 
it any resemblance to any act which the powers 
of such on officer could allow him to do on the 
facts as represented and declared bv such officer 
h^mere allegation that ho did the act in his 
official capacity would not suffice. [P 70 C 2] 
The question of the good faith or the bad faith 
of the public officer, either as regards his belief in 
the legality or propriety of his act or the limit of 
his powers or the existence of facts justifying the 
exercise of such powers, is irrelevant to the con- 
sidetatioQ of the question whether the officer is 
entitled to notice under S. 80. [P 71 C 1] 

Per bpencer, J .—The word ‘purportiog’ covers 
a profession by acts or by words or by appearance 
of what is true as well as of what is not true. 

[P 71 C 2J 

T. V. Venkatrama Aiyar and R. Raja^ 
gopala Aiyar—tor Appellants. 

P. Cheyichayya for T. Prakasam—hv 
Respondents. 
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Seshagiri Aiyar, J.— 

lent money on a mortgaEje to one Sanka- 
riah. Apprehending that this mao was 
about to dispose of his property, they 
■filed a suit in the District MunsiE s Court 
and obtained an order for attachment of 
certain moveable properties belonging to 
him. In the meantime a destraint upon 
the propertis had been eSected for arrears 
of revenue. The VillageMunsif sold them 
and after remitting to the Taluk treasury 
the amount recoverable from Sankariah, 
paid the balance over to him. This was 
after the attachment by the District Mun- 
sif. The plaintiffs sue the Village Munsif 
who is defendant 1 in this suit for dama¬ 
ges, alleging that defendant 1 colluded 
with Sankariah and paid the balance of 
the sale proceeds to him. The District 
Vfunsif was of opinion that defendant 1 
was not aware of the attachment by the 
civil Court and dismissed the suit. The 
Subordinate -Judge has found that defen¬ 
dant 1 was aware of the attachment by 
the civil Court and that he fraudulently 
paid over the balance of the sale pro¬ 
ceeds to Sankariah. An attempt was 
made in this Court to question the cor¬ 
rectness of this finding. But I see no 
reason for not accepting the conclusion 
of the Subordinate Judge. The first ad¬ 
ditional issue in the case was whether 
defendant 1 is entitled to notice as re¬ 
quired by S. 80. Civil P. G.. before action 
was brou?hfc. The Subordinate Judge has 
come to the conclusion that as the Village 
Munsif acted fraudulently S. 80 has no 
application. 

It is not disputed that the action of 
defendant 1 was within his powers as 
Village Munsif. The proclamation for 
the arrears, the sale of the property and 
the payment of the balance to the de¬ 
faulter were all acts which as Village 
T^Iunsif he was competent to do but on 
the finding of the lower appellate Court, 
there can be no doubt that in performing 
these duties, defendant 1 was acting with 
malice. The point for decision is whether 
in consequence of this want of bona fides 
defendant 1 has forfeited his right to 
notice before action. Although the case 
was very fully argued on both sides, as 
we thought that this was a matter in 
which Government was interested, we 
requested Mr. Ramesam, the Government 
Pleader, to assist us as amicus curiae and 
w e are very much indebted to him for 


his assistance. S. 80 of the present Code 
which corresponds to 8, 424 of the old 
Clvii P. G., provides for notice in suits in 
respect of any act purporting to he done 
by a public officer in his official capacity. 
The language on the face of it does not 
Import that unless the act is bona fide, 
the public officer will not he entitled to 
notice. There may be cases in which the 
public officer does acta which are not 
within his sphere of duties. In regard to 
them, he is not entitled to notice. But, 
when the acts are intra vires the langu¬ 
age of the Code does not suggest that 
there must be also bona fides, if the pro¬ 
tection afforded by S. 80 is to he availed 
of. But there are decisions which have 
held that the section is not applicable to 
persons who act maliciously. There are 
apparently two conflicting views regard¬ 
ing the meaning to Vie attached to the 
words “purporting to act." One sot of 
authorities inclines to the view that 
where a public servant does the act know¬ 
ingly aud dishonestly for purposes which 
are not within the intent, although they 
may be within the letter of the powers 
he is clothed with, he cannot be said to 
be acting or purporting to act as a public 
servant. The other view puts a literal 
construction on the words. In that view 
any one whe performs his (unctions with¬ 
in the letter of the law, whatever may 
be his motives or ulterior intentions must 
be regarded as having acted or inivported 
to have acted as a public servant. 

Now I shall examine the authorities. 
The earliest case in which the principle 
bona fides was ennuciated was in Shalieb- 
zadee Shahunaha Begum v. F ergusson (1). 
Cunningham, J., in that case says that a 
public officer is entitled to notice only in 
those cases in which some inadvertant act 
was committed by him in the discharge 
of his official duty. The learned Judge 
relies upon the English cases in support 
of this proposition. Theobald v. Crick- 
more (2), the first case relied on. was not 
a case in which any question of notice 
arose. The point considered by Tjord El- 
lenborough, C. J. in that case was whe¬ 
ther a constable forfeited his right to the 
shorter period of limitation because he ac¬ 
ted illegally in the discharge of his duties. 
The learned Chief Justice points out re¬ 
ferring to the statute he was consturing, 
that it was only intended to preset per. 

1 . (1881) 7 Cal 499. 

2. (1818) 1 B & Aid 227. 
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sons acting illegally but with a bona fide 
intention oi discharging their duty. The 
other case is Attorney-General v. Hack- 
ney Liocal Board (3). That was a case re¬ 
lating to injunction. The Vice-Chancellor 
pointed out that in cases of injunctions a 
notice was not necessary because the ob¬ 
ject of the suit will be frustrated if an 
injunction cannot at once bo obtained 
against tlie contemplated misfeasance by 
the public authority. Then he says; 

"The policy of the law is that if these public 

bodi6s, entrusted with po.^ers for public purposes 

in the course of esecutino those powers shall 

happen to commit any inadvertence irregularity 

or wrong then before anybody has a right to 

require payment from them in respect of that 

wrong they shall have an opportunity of setting 

themselves right: they shall have the period of 

a mouth for the purpose of making amends, or 

for restoring if they have taken awav anything 

and for paying for if they hue done anv da¬ 
mage." 

It is on these two decisions that Cun. 
ningham J., bases his conclusion that 
where any inadvertence or bona fides has 
not been proved tlie public officer is not 
entitled to any notiee. This decision has 
been sought to be rlistinguished in Jogen^ 
dra Nath Itoy Bahadur v. Price (4), but 
I think the learned Judges in the latter 
case were not satisfied that the earlier 
decision was right. In Gonoda Sundary 
Chaudhurani v. Nalini Banjan Raha 
lo;. V^oodroffe. J.. says that the section 
can apply only to defendants who are 
Bued in an admitted ofticial capacity, but 
not as individual trespassers. This view 
will have the effect of placing defendants 
whether they act honestly or dishonestly 
at the mercy of the plaintiff on the ques¬ 
tion of notice. I may also refer to Raghu- 
bans Sahai v. Phool Kumari (6), which 
was relied on by Mr. Chenchiah on 
behalf of the jesponderat. Mookerjee. J., 

erein points out that no notice 
need have been given to the secro- 
tary of State as there was uo relief 
claimed against him on the ground of 
raud. Then he refers to Shahabzadee 
^hahunshah Begum v. Fergusson (l) and 
apparently agrees with the view taken 
by Cunningham, J,, in that case. The 
observations were obiter. In Peary Mo¬ 
han Das v. Weston (7), Fletcher. J., quo¬ 
tes Shahebzadee Shahunshah Begum v. 
Fergussoi i (1) and Raghubans Sahai v. 

3. (1875) 20 Eq 626 - 

4. (1894; 24 Cal 584. 

6. (1909) 86 Cal 28=1 I 0 514 

6. (1905) 32 Cal 1180. 

7. (1912) 13 Cr li J 65=13 I C 721 


Phool Kumari (6) and lays down a pro¬ 
position that a public officer sued in 
respect of an act done in bad faith is not 
entitled to notice under S. SO. The mat¬ 
ter was taken up in appeal in Weston v. 
Peary Mohun Das (8). The decision of 
Fletcher, J.. was reversed; and I find 
notliing in that judgment on the question 
of notice. 

In Muhammad Saddiq Ahmad v. 
Panna Lai (9) Banerji, J. apparently 
acted upon the principle stated in Sha 
hehzadee Shahunshah Begum v. Fergus¬ 
son (1). The same learned Judge in 
Bakhtawar Mai v. Abdul Latif (lO) dis¬ 
tinguishes his earlier decision. In Col¬ 
lector of Bijnor v. Mumivar (11) tlio 
acts charged against the Collector were 
certainly not done by him bone fide. 
Still the Full Bench in that case held 
that the Collector was entitled to notice 
when he wrongfully attached and sold 
property as agent to the Court of Wards. 
In Bachicha Singh v. Jafar Beg (12), 
where a Police Inspector was the defen¬ 
dant and the complaint against him was 
that at the instigation of certain persons 
he illegally arrested the plaintifi and 
sent him for trial. Tudball, J., held that 
notice under S. 424 was necessary. The 
learned Judge does not examine the ear¬ 
lier cases upon the question of notice. 
But it is clear that this judgment cannot 
be reconciled with the judgment of Ba¬ 
nerji J., in Muhammad Siddiq Ahmad 
V. Panna Lai (9). As regards Bombay 
in Ranchhod Varajbhai v. Municipality 
0/Paior (13) Sargent. C. J., says tiiat 
the object of the provision about notice 
would appear to be to give protection to 
Municipal bodies or other officers who in 
the bona fide discharge of public duties 
have committed illegal acts by their con¬ 
duct. In Cecil Gtey v Centonment 
Committee of Poona (14) the learned Jud- 
ges say that in all actions of tort the 
public omcer is entitled to notice. In 

ChhoganlalKtshoredas v. Collector of 
Katro. (15) Chandrai-arkar, J., says that 

of 8*^42413^ motion for the purpose 

be^a^done bVthe™°plblio“offi ° a 

__^ public officer sued amounts, 

9 . fioof)ICT26qioiOTs. 

10. (1907) 29 All 567 

11. (1909) 3 All 20. 

13^ flSsVs^om 421 .^""^° ^ ^ 

!!• (1910) 34 Bom 683=7 I C 679 
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first, to a distinct act ou his part, and secondly 
whether that act purported to have been done by 
him in his official cipacity. Both these elements 
must combine to render necessary the giving of 
notice under S. 424 as a condition precedent 
to it.” 

I Bod that Shahebzadee Shvihunshah 
Begum v. Fergusso7i (1) was quoted be¬ 
fore the learned Judge, yet he does not 
say that a further condition of the appli¬ 
cability of S. 424 is that the act should 
% 

have been done bona fide. There are no 
Madras reported cases. Mr. Ramesam has 
referred us to an unreported judgment in 
Second Appeal No. 1545 of 1901 which is 
certainly opposed to the view taken in 
Shahebzadee ShaUunshah Degum v. Fer- 
g%isson (l). I shall now refer to the 
English Law on this subject. Before 56 
and 57 Vic. Ch. 61, known as the Public 
Authorities Protection Act of 1893, there 
were various enactments which contained 
provisions for giving notice to public offi¬ 
cers before action was brought against 
them. Most of them were repealed and a 
comprehensive enactment was passed by 
Parliament. The first section enunciates 
a uniform rule of limitation by providing 
that; 

“the action must be commenced within six 
months next after the act, neglect or default 
complained of or in case of a continuing iojury 
or a damage within six months next after the 
ceasing thereof.” 

The same section provides further that 
if before action was brought there was a 
tender of amends, ordinarily costs shall 
not be awarded against the public ser¬ 
vant; and that if in the opinion of the 
Court the plaintiff has not given the de- 
fendant a suQicient opportunity of ten¬ 
dering amends before the commencement 
of the proceeding the Court may award 
to the defendant costs against the plain¬ 
tiff. S. 2 repealed all the sections in tlie 
various Acts which provided that notice 
of action must lie given before action was 
brought. Therefore, after 1893 the only 
question in England would ho whether 
the public servant was given suflicient 
opportunity to tender amen Is and also 
whetlier the action had been commenced 
within six months of the acta complained 
of. The failure to afford opportunity to 

make amends would not entail the dis¬ 
missal of the suit as in the case of fai¬ 
lure to give notice, but may result in the 
plaintiff being mulcted in costs oven if 
he succeeds in the action. This was the 
^te of the law when the now Civil Pro- 
16. (I'JIO) 35 Bom 42—7 I ^^3. 


cedure Code was enacted in this country. 
If I may say so with respect, the i^reco- 
dent set by tlie Parliament in reiiealing 
provisions for notice and in enacting a 
uniform rule of limitation might well 
have been adopted in this country. But 
that has not been done. We have various 
local Acts in which a shorter period of 
limitation is prescribed in resjiect of acts 
done under colour of a statute, and we 
have also the genera! Procedure Code 
which makes it a condition precedent to 
an action against a public servant ttiat lie 
should have notice. Therefore, the Eng¬ 
lish decisions subsequent to 1893 can 
afford no assistance in the construction 
of S. 80, Civil P. C. The earlier deci¬ 
sions are all quoted in Bulleii and Leake’s 
Precedents of Pleadings (Edn. 7) at 
p. 814. The established rule seems to be 
to the effect that the public officer is en¬ 
titled to the statutory privilege of notice 
only 

“wbero he bad grounds for believing, and bona 
fide believed, in the existence of facts which, if 
existing, would have justified him in doing the 
acts complained of under the statute or in the 
execution of his office.” 

In Downing v. Capel (16) the learned 
Judges held that unless the wrong doer 
believed he was acting in pursuance of 
the statute he was not entitled to notice. 
In Selmes v. Judge (17) Blackburn, J., 
savs: 

“I agree that if a person knows that he has 
not under a statute authority to do a certain 
thing and yet intentionally does that thing, he 
cannot shelter himself by pretending that the 
thing was done with intent to carry out the 
statute.” Lush, J., said, “it is clear that thev 
bona fide believed they were doing what the Jaw- 
allowed, and that is all that is needed to entitle 
them to the protection of the statute,” Ilau- 
nan, J., said: The question io; did the defen¬ 
dants bona fide intend to make a rate as survey¬ 
ors of highways? If they did, they were entitled 
to notice of action.” 

Although this judgment of the learned 
Judges does not express it in so many 
words, it seems clear from it that if a 
l)ublic servant acted with a malicious in¬ 
tent, he would not be entitled to any 
notice. [Soo also iJorris v. Smith (16) 
and Agneiu v. Jobson (19).] The result 
of the above discussion may be stated 
thus:—(a) In England notice of action 
.after 1893 is immaterial. All that is re¬ 
quired is that sufficient opportunity 
should be given to the i)ublic servant to 
To. flfiCT) 2 C P 4"^. 

17. (1871) G Q B 724. 

• 18. (18.39) 10 Ad & Ell 188. 

19. (1377) 13 Cox C C 625. 
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make amends. Failure in this behalf will 
not entail the dismissal of the suit, bub 
will render the successful plaintiff liable 
to pay the costs of the public servant, 
(b) Before the Act of 1893 the public 
servant would not have been entitled to 
notice if he exceeded the powers given to 
him by the statute, (c) He would not 
have been entitled to notice unless he be¬ 
lieved he was acting within the statute 
although he was not justified in so acting, 
(d) He would have been entitled to notice 
in all cases where he acted bona fide al¬ 
though he was mistaken in his view of 
the law which authorized him to do the 
act. (e) Bastlv. any semblance of acting 
within the statute would be enough. 

In India the i)rei)onderance of autho¬ 
rity is in favourof holding that unless the 
public servant acted bona fide he is not 
entitled to notice. Most of the judgments 
which have taken this view where by single 
Judges. Jogcmha Nath Ron Bahadur 
V. Brice (d) holds that the question of 
bona fides is not a matter for considera¬ 
tion on the question of notice. In Bom¬ 
bay, Chandravarkar.J., at any rate.seems 
to take the same view. But it must he 
conceded that there is not a single case 
in which it has been held that notice is 
necessary where it was found that the 
defendant acted maliciously. There is 
no such case in the English Reports or 
in the Indian Law Reports. When the 
legislature re-enacted S. 42-1 of the old 
Code in the Act of 190S, it did not think 
it desirable to reroncile the cnottlicting 
views held on this question. On prin- 
oiple it seems to me that to hold that 
notice should be given only where bona 
fides have been established w’ould be to 
leave it to the discretion of the plaintiff 
whether he should give notice or nob. 
It may he suggested in answer to this, 
that if the allegation as to mala fides is 
nob proved the suit might be dismissed. 
But it would certainly lead to an inquiry 
into the merits before the question of 
notice is considered. In this state of 
authorities and having regard'to the im¬ 
portance of the question, I propose to 
refer the following question for the con¬ 
sideration of the Pull Bench: 

Where a public officer in the discharge of 
his duties acts mala fide, whether he is not 
entitled to notice before action under S. 80 
Act 5 of 1908. 

Napier. J. —The question raised in 
this second appeal is whether the defen¬ 


dant is entitled to notice under S. 80, 
Civil P. C., no notice having been given. 
The suit was one against a Village Mun- 
sif, the cause of action alleged being that 
the defendant fraudulently attached cer¬ 
tain casuarina wood and sold the same 
in a clandestine manner, although it had 
been already attached by the plaintiffs. 
The facts found by the appellate Court 
are that certain casuarina wood belong¬ 
ing to a third party, a judgment-debtor, 
had been attached in Original Suit No. 
387 of 1911 by the plaintiffs, that the 
Village Munsif sold the wood for arrears 
of revenue due, that there was some ir¬ 
regularity in the sale, that there was no 
necessity to sell the whole quantity and 
that after selling the wood the Village 
Munsif handed over the balance of pur¬ 
chase money to the judgment-debtor, 
although he had knov/ledge of the attach¬ 
ment. He sums up his view of the case 
as follows: Defendant 1 attached exces¬ 
sively all the wood belonging to the 
judgment-debtor so as to get it sold for 
revenue dues and handed over the balance 
secretly to the debtor for the purpose 
of getting rid of the two Court attach- 
ments, all of which was in abuse of his 
powers as Village Munsif. S. 80 is as 
follows: 

" No suit shall be instituted against a public 
officer in respect of auy act purporting to be done 
by such public officer in his -official capacity, 
until the expiration of two months after notice 
in writing has been delivered to him stating the 
cause of action and the relief which is claimed." 

This section was 424 in the old Code, 
the only important alteration being the 
substitution of the words any act ’ for 
" an act. ” Ths finding of the lower ap¬ 
pellate Court is clear that the Munsif 
was acting in his official capacity when 
he sold the wood, and as the selling is 
alleged as pare of the cause of action, it 
is to my mind immaterial whether the 
subsequent paying over of the balance 
was done in an official capacity or not. 
It is not disputed that revenue was due 
and the finding of the Court is clear that 
it is in the excessive attachment of all 
the wood, that part at all events of the 
abuse of his powers occurred. On the 
plain words of the section, it would seem 
clear that notice \vas required. But it 
is suggested that there is strong autho¬ 
rity for the proposition that where the 
officer acts maliciously, no notice is 
required. In examining the cases it seems 
to me necessary to eliminate those iu 
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which it was found that the officer 
was only pretending to act in an official 
capacity he having no right to do the act 
in connexion with which the complaint 
arose at all. There remain two classes; 
(l) where he has purported to act in is 
official capacity but has been guilty of 
malice in the existence in the exercise 
of his powers and (2) cases in which he 
has caused some wrong inadvertently in 
the discharge of his duty. In Shaheb- 
zadee Shahunshah Begum v. Fergmson 
(l) it was held by Cunningham, J., sit- 
ting on the Original Side, that the 
oases in which notice is necessary are 
invariably cases in which a public officer 
is sued for damages for some wrong in¬ 
advertently committed by him in the dis¬ 
charge of his duties. The case was how¬ 
ever one in which the plaintiff claimed 
to be entitled to a share in a certain 
trust fund, of which the Official Trustee 
of Bengal was the trustee, and the deci¬ 
sion was that no notice was necessary. 
The point did not arise for decision, and 
could not on the facts whether, if he had 
acted maliciously, he would have been 
entitled to notice. The obiter dictum in 
this case was expressly negatived in a 
decision of a Bench of the same Court 
reported as Jogendra Nath Boy Bahadur 
V. Brice (4). There the plaintiff sued 
a District Magistrate for damages for il¬ 
legal and malicious arrest under a war¬ 
rant. The point was taken that as the 
act was said to be done maliciously 
S. 424, did not apply, and reliance was 
placed on the decision above referred to. 
The Court pointed ont that the question 
did not arise in that case and stated the 
law as follows : 

“Tho aeotion doaa not S9om to us to warrant 
the drawing of any distinction between acts of 
this kind done inadvertently or otherwise.” 

In a later case reported as Ganoda 
Sundary Chatidh^irani v. Nalini Raman 
Raha (5), Woodroffe, J., sitting on 
tho original side held that wlieie a public 
officer took possession of property which 
he had no authority to seize and was 
sued for trespass, the suit is not against 
him in his official capacity, hut as a pri¬ 
vate individual, and therefore no notice 
is necessary. This case although relied 
on by the appellant has, in my opinion no 
bearing on the question, it being of tho 
class first referred to, namely, those 
whore the officer is not discharging a 
duty. The next case was a decision of 


Fletcher, J., on the original side of the 
High Court, in which he held that a suit 
against a District Magistrate and two 
officers of police for conspiracy and mali¬ 
cious arrest and search was one in vs'hich 
the public officer was sued in respect of 
an act done in bad faith, and therefore no 
notice under S. SO. was required. He 
relied on the obiter dictum in Shaheb- 
zadee Shahunshah Begum v. Fergusson 
(l) and also on a decision reported as 
Raghubans Sakai v. Phool Kiimari (G). 
The latter case has, in my opinion, no 
bearing on the question at all. It simply 
decides that where no relief is claimed 
against the Secretary of State no notice 
is required, as it would he impossible to 
serve a notice fulfilling the requirements 
of the section. He also relied on a case 
in Muhammad Saddiq Ahmad v. Pa ana 
Lai (9) to which I shall refer. The 
learned Judge does not a))pear to have 
been aware of the decision in Jogendra 
Nath Roy Bahadur v. Price (4), which 
was binding on him. His decision was 
subsequently reversed by the Court of 
appeal on the merits and so no ruling was 
given on this point. So far as the High 
Court of Calcutta is concerned, tho view 
that no notice is required where the 
public officer acts maliciously has been 
directly negatived. 

Four decisions of single Judges of the 
Allahabad High Court were veferred to. 
The first is one of Bannerji, J., reported 
as Muhammad Saddiq Ahmad v. Panna 
Lai (9). In that case the Court found 
that the defendant, a police officer, did 
not purport to act in good faith in i)ur- 
suance of the law, but took advantage of 
his position as a police officer to commit 
illegal and tortious acts maliciously and 
without cause, the action complained of 
being that he searched the house of the 
plaintiff, dragged him to the Thana, de¬ 
tained and kept him in confinement for 
several hours. The learned Judge, fol¬ 
lowing the decision in Shahebzadee Sha- 
hunshoh Begum v. Fergusson (l) held 
that no notice was required. The next 
case is one deckled by the same learned 
Judge and reported as Bakhtawar Mai v. 
Abdul Latif (lO). That was a suit 
against a police Officer to recover certain 
books seized by him in a search, the sei¬ 
zure of which was denied. The learned 
Judge held that notice was necessary and 
distinguished his prior decision as being 
one in which the defenlant had acted not 
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in bis capacity as a public officer, but 
illegally and in bad faith. lie based his 
decision on the ruling of the Calcutta 
Bench in Jogendra Nath Iioy Bahadur 
V. Price (4). The third case is one re¬ 
ported as Muvitaj Husain v. .4. E L^wis 
(20), the suit lieing one for damages for 
assault, the allegation being tliat the 
plaintitf, a Sub Overseer, was assaulted 
by his superior officer in a fit of anger. 
The Judge held that the acts com¬ 
plained of were not acts purporting to 
be done ‘by the defendant in his offi¬ 
cial capacity. The fourth case is one 
reported as Bachtcha Singh v. Jafar 
Beg (12), and was a suit brought to re¬ 
cover damages against a Police Officer for 
malicious arrest. The learned Judge held 
that as the officer purported to act in his 
official capacity, notice was necessary. 
Putting aside the third of these cases as 
belonging to the first class, viz., cases 
where the act does not purport to have 
been done, we have two decisions of 
Banerji, J., which, with all respect, in 
my opinion, are not reconcilable; and an¬ 
other decision in which it was held that 
notice was required. 

Turning to Bombay, there are several 
decisions in which the section was con¬ 
strued. namely, cases reported as Bhau 
Balapa v. Nana (21), Sardarsingji v. 
Ganpatsingji {22),Rajmal Uanickchand 
Marioadi v. Anmant Anyaha (23), Cecil 
Grey v. Contonment Committee of Poona 
(14) and Chhaganlal Kishoredas v. Col¬ 
lector of Kaira (15). These however 
dealt with the questions whether notice 
is required in suits against public officers 
arising ex contractu and suits in which 
no tortious act was alleged but the public 
officer was a necessary party for the de¬ 
termination of the rights of the parties. 
The extreme view w’as taken in the last 
mentioned case, in which it was held that 
even though no tortious act was alleged 
against the Collector, still as he had been 
acting in his official capacity in declaring 
the plaintiff's mortgages illegal in exercise 
of the power conferred upon him by S. 3, 
Bombay Act. 5 of 1862, which declaration 
had enabled the mortgagors to take posses¬ 
sion of the land, notice was necessary. 
The Court lays down that the true test 
of an action for the purpose of S. 424 is, 

~20. (19i0)'5 I 0 467. 

21. (1889) 13 Bom 343, 

22. (1890) 14 Bom 395. 

23. (1896) 20 Bam 697. 


whether the wrong complained of as hav¬ 
ing been done by the public officer sued 
amounts to a distinct act on his part and 
whether that act purported to have bsen 
done by him in his official capacity. This, 
it nny be pointed out, is the test applied 
by tlie only decision of a Bench in Cal¬ 
cutta. viz.. Jogendra Nath Roy Bahadur 
v. Price (4). 

Turning to the Madras Cases, Anan- 
tharaman v. Ramasami (24) was a suit 
to recover money due on a promissory 
note from a minor under the Court of 
Wards. The Collector, being a party as 
guardian ad litem, pleaded that he Nvas 
entitled to notice. The Court simply 
stated that no notice is required unless 
the suit is brought against a public officer 
in respect of an act done by him purport¬ 
ing to be in discharge of his duty, and 
that clearly this auit was not of that 
class. There is however one decision, 
Second Appeal No. 1545 of 1901, which 
directly decides the point. That was a 
suit against a Karnam for damages for 
malicious prosecution. The Karnam had 
sold certain trees by poblic auction which 
were purchased by the plaintiff and cut 
by him. The defendant reported to the 
tahsildar that the plaintiff had cub down 
more trees than he had purchased and 
pub in a complaint against the plaintiff. 
The Magistrate tried the case and found 
that the defendant’s story was false. The 
plaintiff brought this suit, and the issues 
framed were whether the defendant pro¬ 
secuted the plaintiff maliciously and 
without reasonable and probable cause, 
and whether the suit was nob maintain¬ 
able withouc notice. It was found by the 
District Munsif that the defendant was 
actuated with vindictive spirit and per¬ 
sonal motives and did nob act bona fide. 
The District Judge returned no finding 
on issue 1, bub found that the acts com¬ 
plained of were done in his official capa¬ 
city, and that therefore notice was neces¬ 
sary. In second appeal it was urged that 
no notice was necessary and the Bench 
held that the decision of the District 
Judge was right. 

There are in all the Courts a large num¬ 
ber of decisions on other Statutes where 
the words “purporting to act" and "offi¬ 
cial capacity are construed. I have not 
thought it necessary to deal with these 
because the finding of the lower appel- 

la^ Court is clear that the act was one 

24. (1888) 11 Mad 317. - 
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purported to be done, etc., and the only 
question raised before us whether 

malicious action took the case out of the 
section. Our attention has been drawn to 
several Eni^lish cases in which the words 
"act done in pursuance of the Act” 
have been construed for the purpose of 
ascertaining whether the suit had been 
brought within a certain time after the 
act committed. But for the same reasons 
that I have not thought it necessary to 
examine the Indian cases other than those 
on this particular section, I do not pro¬ 
pose to deal with them. 

The result is that there is a distinct 
ruling that notice is necessary even where 
the action is malicious in Jogendra Nath 
Roy Bahadur v. Price (4) and another 
one in our own Court, and there is no de¬ 
cision of a Bench the other way. This 
being so, I see no reason why we should 
not give the construction to the language 
of the section which it naturally bears. I 
am therefore of opinion that this suit is 
bad for want of notice. But as my learned 
brother has doubts in the matter, I agree 
to the reference to a Full Bench in the 
terms suggested by him, 

Opinion 

Wallis, C.J. Asobserved by Seshagiri 
Aiyar, J., in his order of reference, the 
point for decision is whether in conse¬ 
quence of his want of bona fides defen¬ 
dant 1 forfeited his right to notice before 
suit under S. 80. Civil P. C. Both the 
referring Judges were of opinion that the 
.act done by^ the defendant came within 
the words 'any act purporting to he done 
by such public officer in his official capa¬ 
city. These words were introduced into 
S. 424 of the Code of 1877 by Act 12 of 
1879, and the corresponding S. 80 of the 
present Code was further amended by 
substituting "any"^ for ‘‘an’* and “such 
public officer for him.” According to 
the Concise Oxford Dictionary recently 
published at the Clarendon Press, to 'pur¬ 
port in this context means to “bo intend¬ 
ed to seem- There can be nodoubt that 
the act of the Village Munsif in handing 
over the surplus proceeds of the revenue 
sale to the defaulting owner was an act 
intended to seem’ to he done by him in 
his official capacity so as to render notice 
of suit necessary, if effect is to he given to 
fclie language of the section according to 
the natural meaning of the words used. 
The legislature may well have considered 
it desirable to require notice of suit to be 


given in all such cases, and I soo no rea¬ 
son for putting a restrictive construction 
upon the section. It is signitlcant tlnit the 
words "purporting to be done ” are wider 
than ' done or intended to be done under 
the provisions of this Act” in S. 2()1 of 
the Public Health Act, which appear to bo 
the most comprehensive wordsused in any 
of the corresponding statutory provisions 
in England, seeing that they also include 
acts intended to seem to bo done in his 
official capacity:” and it is quite probable 
that they were chosen on that very ground 
and for the purpose of making the Eng¬ 
lish decisions inapplicable. As observed in 
Booht V. Clive (25) it is not very easy bo 
reconcile all the observations that are to 
be found in the English cases, and they 
must be read with reference to the circum¬ 
stances of each particular case. Further, 
the current of English decisions does nob, 
in my opinion, support the view taken in 
Shahebzadee Shahunshah Begum v. Fer 
gusson (l) that notice is only requisite in 
the case of inadvertent acts and cannot 
be required where there is a want of 
bona fides. Ou the contrary in Kirby v. 
Simpson (26) it was expressly laid down 
by Parke, B., and the Court of Exchequer 
that: 

"a person may act maliciously and yet act in the 
execution of his office as a Justice of the Peace,” 

and that in such a case notice must he 
given to him. Similarly in Royal Aqu. 
rium v. Parkinson (27) in the Court of 
of Appeal, where Kirby v. Simpson (26) 
was cited for the appellants, it was not 
even contended on the other side that the 
finding of malice against the defendant 
disentitled him to notice if he was other¬ 
wise entitled to it. In the third and 
most authoritative edition of Bullen and 
Leake’s Precedents of Pleadings, 1868, 
the learned authors sum up the effect of 
the decisions on the various English Sta¬ 
tutes at p. 759 as follows: 

“A perpou is entitled to notice of action as act¬ 
ing under or in pursuance of a statute or in exe¬ 
cution of his ofiice, where ho bona fide believes 
in the existence of facts which, if existing, would 
justify his acting in pursuance of the statute or 
in execution of his office.” 

In the present case there were facts 
justifying the village Munsif in acting in 
his official capacity, and there was no oc¬ 
casion for him to resort to the defence 
that he bona fide, though erroneously be¬ 
lieved in the existence of such facts. In 

25. (1851)10 0 3827. ' ’ 

26. (1854)10 Ex 358. 

27. (1802) 1 Q B 431. 
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so far as Sha}iebzg,dee Shahunshah Begum 
V. Fergusson (l) and the cases which 
follow it lay down that the section only 
applies to to acts done inadvertently in 
the course of official duty, I am unable, 
with great respect, to follow them, as they 
appear to me to be inconsistent with the 
plain language of the section, unsup- 
ported by the English decisions on the 
more restricted provisions of the English 
Acts, and opposed to the later decision of 
the same Court in Jogendra Nath Bog 
Bahadur X, Price U) and to the other 
decisions mentioned in the order of re- 
ference. My answer is that notice is ne¬ 
cessary in the circumstances stated. 

Sdddsivd. Aiyar, J. —Tho vsrb **pur- 
port" is deBned in the Concise Oxford 
Dictionary as convey." "state." "pro¬ 
fess, be intended to seem;" and the 
Eatin root signifies "carry forth." The 
synonym "profess" has as two of its de¬ 
finitions pretend" and "openly declare." 
1.therefore think that the expression 
any act purporting to be done by such 
public officer in his official capacity" found 
in S. 80, Civil P. C. means 

any act of a public officer which is intended by 

him tocarry forth orconvey to the minds ofal'l 
persons who become aw ire of that act the im¬ 
pression that he did the act in his official capa¬ 
city and not as an ordinary private individual 
and which has the effect of conveying such an 
impression by its seeming or appearance.” 

The usual way in which such au inten- 
tion is convoyed to the minds of others is 
by the officer openly declaring at or about 
the time of the doing of that act that he 
was acting in his official capacity, and by 
we act being in its nature such as is 
done by a person in such an official posi¬ 
tion and not by amere private individual. 
In most cases, his conduct and declara- 
tions at or about the time of the doing of 
the act and the nature of the act would 
be conclusive as to their conveying to the 
minds of those who become cognisant of 
the act that it was done in his official 
capacity. An act done by public officer 
would purport" to be'an act done in his 
official capacity, not only if it was pro¬ 
perly and rightly done by him in such 

n his powers, but also 
if it has such a reasonable resemblance 
vtnough a false or pretended resemblance) 
to a proper and right act that ordinary 
persons could reasonably conclude from 
the character of the acts and from the 
nature of his official powers and duties 
that It was done in his official capacity 


Bub if the act done is so outrageous and 
extraordinary that no reasonable man 
could detect in it any resemblance to any, 
act which the powers of such an officer 
could allow him to do on the facts as re¬ 
presented and declared by such officer, 
his mere allegation that he did the act in 
his official capacity would not suffice. 

I shall with diffidence, attempt two 
illustrations: (l) A Sub-Registrar carries 
off by force his neighbour’s plough-bul¬ 
locks to plough the Sub-Registrar's own 
lands, making at the time the loudest de¬ 
claration that he was acting as Sub-Regis¬ 
trar and was entitled as such officer to 
carry off his neighbour’s plough-bullocks 
to cultivate his (the Sub-Registrar’s) 
lands. As there is no resemblance what¬ 
ever between the Sub-Registrar’s duties 
and the ploughing of the Sub-Registrar’s 
lands or the carryingoff of his neighbour’s 
cattle, I do nob think that it could be said 
that his act "purported" to be done in 
his official capacity whatever be might 
have professed. [The line of demarcation 
may of course become thin in many cases. 
In Muhammad Saddiq Ahmad v. Panna 
Lai (9) Banerji, J., held that a Sub-In¬ 
spector of Police who took advantage of 
his position as a police officer to wrong¬ 
fully search the plaintiff’s house, to keep 
him for some hours in a thana and to 
publicly abuse him owing to bis private 
enmity against the plaintiff could not be 
said bo have purported to act in the dis¬ 
charge of his official duty and was there¬ 
fore not entitled to notice under S. 424, 
of the old Civil P.C., corresponding to the 
present S. 80. I am doubtful about the 
soundness of this decision so far as it re¬ 
lates bo the acts of house-search and con¬ 
finement in the tbani thougli, as regards 
the act of public abuse, the decision seems 
to be right as such public abuse is never 
the duty of a police officer.) 

(2) My other illustration maybe stated 
thus: A, a Police Inspector, was told by 
his friend B that B's stolen property was 
in Cs house. A, to help bis friend B, 

forges a magisterial warrant, goes to C’s 
house, and makes a search in his official 

uniform declaring that he does so as a 
pohce officer on the strength of themagis- 
terial warrant. As every ordinary on-' 
looker will take it that A is making his 

^ police officer, 
his act was one purporting 

official capacity, and he 
IS entitled to notice if sued for such an 
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act: see Jogendra Nath Roy Bahadur v. 
Price (-l) (Macpherson and Ameer Ali.JJ.,) 
and Jugul Kishore v. Jugal Kishore (28), 
though this latter case turned upon S. 49, 
Allahabad Municipalities Act (which how. 
ever uses the same expression “purport¬ 
ing to be done’* as S. 80, Civil P. C.). 
The English decisions construing expres¬ 
sions like “done in pursuance of” or “done 
under the authority of” or “an act in 
execution of a public officer” or “done in 
execution or intended execution of his 
office” and so on are not only of very 
little use but only tend in my opinion to 
confuse the mind in the interpretation of 
the expression “purported to be done” 
used in 3. 80, Civil P. C. 

In the present case the appellant’s act 
in paying over the balance of the revenue 
sale proceeds to the defaulter was an act 
falling within the ordinary duties of his 
office as Village Munsif and he clearly 
professed to do it in execution of that 
duty and it would be quite reasonable on 
the part of an ordinary third person who 
becomes aware of the Village Munsif’s act 
in so returning the balance to the de¬ 
faulter, to receive the impression that the 
act was done by the Village Munsif in his 
official capacity. I think the question of 
the good faith or the bad faith of the 
public officer, either as regards his belief 
in the legality or propriety of his act or 
the limit of his powers or the existence 
of facts justifying the exercise of such 
powers, is irrelvant in the consideration 
of the question whether the officer is en¬ 
titled to notice under S. 80, Civil P, C. 
I therefore agree with my Lord in the 
answer given to the reference. 

Spencer. J. —I agree with the two 
judgments just prooouced and with the 
opinion of the Calcutta High Court in 
Jogendra Nath Boy Bahadur v. Pricei'i), 
that whether the police officer’s act com¬ 
plained of is legal or illegal, deliberate or 
inadvertent, notice under S. 80. Civil P. C.. 
is necessary before a suit is instituted. I 
think with due respect, that the decisions 
of the single Judges in Shahebzadec 
Shahunshah Begum v. Fergusson (l) and 
Muhammad Saddiq Ahmad v. Panna 
Lai (9) were wrong. We have been asked 
to construe the words “any act purpor¬ 
ting to be done by such public officer in 
his official capacity” as signifying 


“any act done by such public olheor in the 
honest belief that he was acting in his official 
capacity.” 

“Purporting” literally means “liolding 

out.” and neither “profess” nor “pretend” 
is an exact synonym for it. “Profess,” as 
its derivation suggests, generally implies 
an open declaration in words. “Pretend,” 
more often than not, is used where that 
which is held out is not what it really is. 

I think that theword “purporting”covers 

a profession by acts or by words or by 
appearance of what is true as well as of: 
what is not true. A private individual, 
who personated a police officer by wearing' 
a police uniform and carrying a forged 
search warrant proceeded to search a 
house would be “purporting” to act as a 
police officer, though not being a police 
officer, he would not be entitled to notice 
under this section. A real police officer 
who acted similarly would equally be do- 
ing an act “purporting to be done in his 
official capacity.” and would be entitled 
to notice, even though his motives were 
malicious. When it is the intention of 
Government to protect official and judicial 
acts done by public servants in good faith, 
the legislature makes use of the words 
“good faith” as may bo seen from Ss. 76 
to 79 and 99, I. P. C., S. 156, Cl. 4, Local 
Beards Act, and S. 1, Judicial Officers' 
Protection Act. But in S. 80, Civil P. C., 
there is no qualification that the act must 
1)0 one done in good faith to entitle the 
officer concerned to notice. In j)ractico 
it would not always be easy at the stage 
of issuing notice to determine whether 
good faith existed Ijefore that question 
had been decided at the trial. Govern¬ 
ment undertakes the defence of their ser¬ 
vants in actions brought against them 
personally for official acts done by them 
in cases where those acts are deemed 
defensible. The issue of notice gives time 
to the imblic officer to make amends for 
his act or to report the case to Govern¬ 
ment and get himself defended at the 
public cost. So notice is made compul¬ 
sory in all suits against public servants 
for acts done officially. A number of 
English cases have been cited in theargu- 
ments and Seshagiri Aiyar, J., has re¬ 
ferred to some of them in his order of 
reference. I find that little assistance is 
to be derived from them, as they are all 
pronouncements as to the meaning of the 
language used, in particular English Sta¬ 
tutes, which is not identical with the 


28, (1911) 33 All 540=10 I C 1. 
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Ardl'r Rahim and Napier, XT. 

CJiidambaram Pilltn and oHiers —Ac- 
cuscd—Petitioners. 

V. 

Muhaviad Khan Sahii —Complainant 
—Opposite Party. 

Criminal Revn. Case No. 5dS of 1917, 
and CriminalRevn. Petn.No. l^Ooi 1917, 
Decided on 24th January lOlH, against 
judgment of Sub-divl. Magistrate. Pal- 
ghat, in Criminal Appeal No. 51 of 1917. 

(a) Penal Code (I860), S. 430 —Taking 
water without right and cousing deprivation 
full supply to person entitled amount# to 
offence under S. 430. 

An offence under S. ISO 13 committed when a 
person without any sort of right takes water to 
which another is entitled, whereby the latter is 
deprived of the full supply that he has a right to 
claim. Such taking, in the absence of a bona 
tide claim of right, evidences an intention to 
cause wrongful loss. [P73Clj 

(b) Penal Code (1860), S. 430—Depriva¬ 
tion or wrongful loss to rightful owner with 
whatever intent is offence. 

Neither the prevention of the water from run¬ 
ning waste, nor the storing of it with the inten¬ 
tion of selling it to other landowners makes the 
act of taking any the less an offence when de¬ 
privation is caused to the person legally entitled 
to the water. tP 73 G 21 

(c) Penal Code (1860), S 430—Cutting of 
bund causing loss of water amounts to 
offence under S. 430. 

The cutting of a bund erected on a channel, 
whereby a person is wrongfully deprived of the 
use of water constitutes an offence under S. 430 

LP 73 C 2] 

Sicaminadhan and K. S. Vydyanadha 
Aiyar —for Petitioners. 

P. S Karayanaswami Aiyar —for Op¬ 
posite Party. 

C. NarasimhaChariar —for the Crown. 
Napier, J. —The accused were con- 
victed by the Stationary 2nd Class Magis¬ 
trate of Palghat under S. 430, I. P. C., 
and this conviction has been upheld on 
appeal. The facts found are that they 
entered on the lands of the complainant, 
out three bunds which had been erected 
in a channel that runs through the com¬ 
plainant’s land, with tho result that the 
water in that channel ran down another 
channel off the complainant's land and 
was utilized by defendant 1 for sale to 
aiyrots holding lands lower down. Dr. 
Swaminadhan applies to us to set aside 
the conviction and sentence on various 
grounds, the two chief grounds being that 


where water is in fact utilized for agri¬ 
cultural purposes and not allowed to run 
to waste, nooffenceunder'S. 430, I. P. C.. 
13 committed, the other, that even if it 
would have been an offence, if the com- 
l)lainant had intended to utilizethe water 
for his own fields, it is no offence if the 
intention was to sell the use of it to the 
other persons. The first ground is one of 
importance, for it amounts to this: that 
the section is only intended to penalize 
the waste of water and not the depriva¬ 
tion of a person having the right to useit. 
The language of the section is as follow’s: 

■‘Whoever commits mischief by doing any act 
which cause, or which he knows to bo likely to 
cause, a diminution of the supply of water for 
agricultural purposes, or for food or drink for 
human being?, or for animaP' which are property 
or for cleanliness or for carrying on manu 
facture." 

The section begins by saying ‘ whoever 
commits mischief” and it is therefore 
necessary to ascertain from S. 425, what 
“mischief” isS.425,I.P.C. is as follows: 

“Whoever with intent to cause, or knowing 
than he is likely to cause, wrongful loss or damage 
to tho public or to any person, causes the des¬ 
truction of any property, or any such change 
in any property or in the situation thereof as 
destroys or diminishes its value or utility, or 
affects it injuriously, commits ‘mischief.’' 

Now there cannot be any doubt that 
the removal of the bund is such a »change 
in the situation of property as destroys 
its utility in a case where that bund has 
been erected for the purpose of holding' 
up water, and that a person who so re-! 
moves a bund must know that he is likely 
to cause wrongful loss to any person who 
is entitled to the use of that water. It 
has been found by a civil Court that the 
complainant in this case is entitled to the 
use of the whole of the water in the 
channel in question, and that finding has 
been accepted by both the Magistrates. 
Prima facie therefore on the kets an 
offence of mischief is made out, but it is 
argued that, there being no waste, there 
is no mischief under S. 430. I see no 
reason why the legislature should be sup¬ 
posed to have wished to import this limi¬ 
tation. Further, the language of the 
saebioa is againstit. 

The^ water referred to is not only for 
irrigationbut is for other useful purposes, 
and I think that these clearly have refer¬ 
ence^ to the actual utilization of the 
particular water by particular persons 
and animals who are deprived of it fiy 
the mischief complained of. Such supply 
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for drinking and for cleanliness is a com¬ 
mon system in the Presidency. Again, 
with regard to “any manufacture” it is 
impossible to argue that it means that a 
Court should have to find that no part of 
the water was used for any manufactory 
anywhere. Obviously it must mean the 
particular manufactory which was depri- 
vedofthe water. Turningtodecisions, Dr. 
Swaminadhan was able to adduce one 
case which he claimed to be in support 
of his contention, Criminal Revision Case 
No. 134 of 1831, reported as Vattu, Karan, 
In re (l). The passage in the judgment 

relied on is to this effect: 

“The act of the accused in diverting water to 
their own fields did not diminish or tend to 
diminish the usefulness of the water. It merely 
diverted it to tbo use of the defendants’ fields 
instead of that of the complainant. ’ 

Taken apart from the facts of the case, 
this language seoTS to lend some support 
to the learned counsel’s contention. But 
the facts in that case were the channel 
was a Government channel and was not 
shown to be appropriate! to the use of 
the complainant to the exclusion of the 
defendants through whose fields it passe 1. 
There was no evidence that any loss 
had been sustained by the complainant 
and as the sole right of the complain¬ 
ant was to have his accustomed sup¬ 
ply from Government, it followel that 
the act of the accused in taking water, 
whether they had a right to do so 
against Government or not, did not cause 
wrongful loss to the complainant, and as 
it was utilized by the accused did not 
cause wrongful loss to public. This case 
is therefore no authority for the proposi¬ 
tion contended for. The leading case in 
our Court on S. 480 is Ramakrishna 
Cheiti v. Palaniandi Kudamhar (‘2). 
Tlmt was a decision of the Full Court, 
which laid down as follows: 

“It is not part of the definition of the ofTonco 
that tbo act of the accused should ba in common 
language a mere wanton act of waste. Under 
S. 4aO, I. r. C., tbo physical requisites of the act 
ate the doing of the act which causes ... or 
is likely to cause a diminution of supply. Ho 
also fulfils the mental requisites wheu he does 
this with intent to cause wrongful loss, and the 
intention is properly held to bj such when ho 
takes it without any sort of right. ’ 

This case clearly establishes two pro¬ 
positions, that the taking of water, which 
can only ^ mean taking without any sort 
of right, is within the section and that 
suc h ta king evidences the intention to 

1. 1 Weir f)d7. 

2. (1870) 1 Mad 202 (P B). 

3918 M/10 A 11 


cause wrongful loss. This decision vas 
applied in a case in Cheugayna Naidu v. 
Emperor (3), where the Court held that 
the petitioners in taking water in viola¬ 
tion of the order as to turns issued by the 
Tahsildar, so as to cause a diminution of 
supply toother raiyats, were guilty of an 
offence under S. 430, I. P. C. The same 
view was taken by the High Court of 
Calcutta in Emperor v. Sheik Arif [A). 
The accused in that case cut the enihauk- 
ment of a water-channel in order to ir¬ 
rigate their own fields and thereby de¬ 
prived the complainant, who owned a 
factory, of the use of water. One of the 
learned -Tudges held that an oUeuco under 
S. 430, 1. P. C., had clearly been coin mit- 
ted; the other learned Judges had some 
doubts whether, in view of the claim of 
right, the matter should have been dis- 
posed of in the criniioal Court. lie did 
not however dissent from the conviction 
under S. 430, I. P. C. Neither of tho 
learned Judges had any doubt that, in the 
absence of a bona fide claim of right, the 
facts would constitute an offence unden 
S. 430, 1. P. C. The learned counsel’s! 
contention therefore fails on this point 
The next point urged is that the water 
was not being supplied for agricultural 
purposes. 1 asked the learned counsel if 
he would contend that water taken down 
a channel and stored in a tank was not 
supplied for agricultural purposes and he 
was not prepared to go to this length. 
The evidence of the complainant shews 
that he put up the bunds to store water 
for irrigating his own lands and for sell¬ 
ing it to other landowners. This point 
therefore fails on the facts. But, even if 
the water had been stored for sale to the 
other landowners, I fail to see how it. 
was not l)6ing supplied for agricultural 
purposes if those landowners used it for! 
such purposes. The petition fails on the 
point of law, but I think that the sen 1 
tances are too severe. The fines w-ill be 
reduced to one of Hs. 50 on accused 1, 
Rs. 100 on accused 2 and Rs. 5 each on 
accused 3, 4 and 5, who are coolies. 

Abdur Rahim, J, —I agree. 

S.N./f^^. Conviction affirmed. 

' 3. (lyil) 12 1 U 527. 

4. (1908) 35 Cal 437. 
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Sadasiva Aiyar akd Eakewkld. JJ. 

Chellam Chetti and others —Defen¬ 
dants—Appellants. 

V. 

Seejii Chetti and others —riaintiffs—■ 
Respondents. 

Appeal No. 129 of 1017, Decided on 
23rd October 1917, against order of Dist. 
Judge, Ramnad, in Appeal Suit No. 1011 
of 19ir>. 

(a) Civil P.C, (1908). O. 21, R 16—Assign¬ 
ment of decree benami — Execution by be- 
namidar is valid — Case is governed by Trusts 
Act (2 of 1882), Ss. 82. 85. 

A person who gets au assiqnracnt of a decree 
henami fcr another i-. entitled to execute the 
decree in his own name, provided he is not the 
benamidar of the jiidsraent-debtor himself: 0 
I. C. 10 Pis frovr.: b 669. hist, [T 75 C 1] 
Per Si'hisira J. —The provisions of 

Ss. ^“2 and 95, Trusts Act, should be applied to 
such case*. (P 75 G l] 

(b) Benamidar—Duty of, at against stran¬ 
gers indicated. 

The doctrine that the benamidar luas no title 
must be confined to cases where the benamidar 
sets up a title as against the real owner, and not 
so as to allow a third person to defeat or delay or 
evade performing bis own undoubted obligations 
to the real owner of a right or to the benamidar 
who is suing to enforce the right. [P 75 C *2] 

K. V. Krishnaswami Aiyar —for Appel¬ 
lants. 

T, Ranijaramanuja Chariar~iox Res¬ 
pondents. 

Sadasiva Aiyar. J.—^Defendants 2 
to 4 are the appellants before us. They 
were judgment-debtors under a decree 
passed in favour of Aiyyavu Chetty. 
Aiyya\u Chetty transferred the decree 
to one Choka Pathan. Choka Pathan 
again in his turn assigned it to Seeni 
Chetty. Seeni Chetty applied for execu¬ 
tion of the decree. The appellants (judg¬ 
ment-debtors) contended that the second 
assignee, Seeni Chetty, trying to execute 
the decree, was only a benamidar of 
one Chidambaram Chetty and that there¬ 
fore the Court ought not to allow a mere 
benamidar to execute the decree and that 
it was Chidambaram Chetty who was 
entitled to apply for execution. The 
appellants rely on the decision of Krish. 
naswami Aiyar, J., sitting as a single 
Judge, In re Muthukumara Asari (l). 

That learned Judge remarks: 

“The law is now well settled that a benamidar 
is not entitled to sue; and I think it is equally 
clear that he cannot apply to execute a decree 
on the basis of an assignment in respect of 
which he is a benamidar for another person. I 
dismiss the petition.” 

”l. (1911) 91040. 


The authorities however are nob quoted 
or discussed in the judgment. The appel¬ 
lants’ learned vakil, Mr. K. V. Krishna¬ 
swami Aiyar, also relied on the observa¬ 
tions of Sundara Aiyar, J., in Ponnusa wmi 
Nadar v. Letchmanan Chettiar (2) as 
follows : 

'T do not think that, in strictness, it is neces¬ 
sary for the appellant for rebutting the plain¬ 
tiff's case to go further than to allege that the 
plaintiff is not the real transferee. If be goes 
further to say that he is himself the re.al trans¬ 
feree, it is only to induce the Court to believe 
his assertion that the transferee is not the 
applicant.” 

In that case however the direct ques¬ 
tion for decision was whether the judg¬ 
ment-debtor could piove that the person 
who obtained the transfer of the decree 
was really the juIgmenb-dohfcor's ov.-n 
benamidar and hence uhether he could 
nob execute it. Sundara Aiyar, J., based 
his decision therefore on another ground 
also, namely that an assignment to the 
judgment-debtor which operates by merger 
through bis benamidar as a satisfaction 
of the decree, may be relied on to prove 
that the assignee obtained no valid title to 
an existing decree under his assi.gnrnenb. 
Under the proviso to 0 21. H. IG, where 
a decree for the payment of money against 
two or more persons has been transferred 
to one of them, "it shall not be executed 
against the others.” That is clearly be- 
cause the legislature decided that tho 
transfer of a decree for the payment of 
money to even one of several joint judg¬ 
ment-debtors should operate as an ex¬ 
tinguishment of the executable character 
of the decree, and any rights as between 
the joint judgment-debtors should be 
settled in a separate suit and not in 
execution proceedings in the same suit. 
In Bayyana Bamayya v. Nidamartht 
li-rishnamurthi (3J, while not agreeing 
with bundara Aiyar, J., in all his obser¬ 
vations in the decision above referred to, 
Moore, J., and myself held that: 

"where the alleged transferee of a decree is found 
to be a benamidar of Ihe judgment-debtor, the 
Court was bound by the second proviso to 0. 2U 
R. 16, to refuse to allow the decree to be execu¬ 
ted, in favour of the alleged transferee.” 

We did not decide the question in that 
case whether, where a transferee was the 
benamidar not of a judgment debtor but 
of a third person, he was or was not 
entitled to execute the decree. 


2. (1912) 35 Mad 659=12 I C 657, 

3. (1916) 40 Mid 296=32 10 952. 
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As regards the benamidar’s right to 
bring suits in his own name, 1 do not 
think (with the greatest respect) that the 
observation of Krishnaswami Aiyar, J., 
in In re Muthukumara Asari (l) that a 
benaiiiidar could never bring a suit for 
any relief can be supported on the au¬ 
thorities. That, if a henamidar did bring 
a suit even in ejectment and therein 
failed, the real owner would be bound by 
the adverse decision passed against his 
benarnidar has been decided in Shangara 
V. Krishrian (4). In Seihnrayar v. 
Shanmugam Pillai (5), decided by Subra- 
mania Aiyar and Davies, -T-J., the provi¬ 
sions of Ss. 91 and 95, Trusts Act, are 
referred to and it was laid down that a 
benarnidar is in the position of a trustee 
!for the real owner. In this case Ss. 82 
and 95, Trusts Act, would seem to apply. 
It goes without saying that a trustee is 
entitled to realize the moneys due to the 
beneficiary and as a decree is property 
which would become useless if the moneys 
due under the decree are not recovered 
within the prescribed statutory period, 
one who owns a decree as trustee is bound 
to take all neceesary steps for the reali¬ 
zation of the decree amount in the inter¬ 
est of the beneficiary. See Ss. 12, 13 
and 15, Trusts Act. The Allahabad High 
Court has always held that even a suit 
based on title to immovable property 
could be maintained hy a benarnidar and 
so far as title to execute a decree is con¬ 
cerned the recent case of Kamia Prasad 
V. Indomati (6) is direct authorty for the 
proposition that a benarnidar could so 
execute : see also Bachcha v. Gajadhar 
Lai (7) and Parmeshwar Dat v. Anar- 
dhan Dat (8). I do not see why the real 
owner should not be allowed to sue in 
the name of the benarnidar or to execute 
a decree in the name of the benarnidar, 
at least in cases where no title to im¬ 
movable property is in question, the very 
object of many honest benami transac¬ 
tions being to save the real owner of 
rights from the trouble of dealing with 
the outside world directly in respect of 
the rights acquired in the name of the 
benarnidar. 

I am myself of opinion, with thegreatest 
respect to the decisions to the contrary, 

4. (1892) 15 Mad 267. 

5. (1898) 21 Mad 35.8. 

6 . A I R 1915 All 264=29 I 0 593=37 All 414. 

7. (1905) 28 All 44. 

8 . A I R 1915 All 10=26 I C 607=87 All 113. 
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that the observations of their Lordships 
of the Privy Council in some oases that 
the benarnidar has no title, must be con¬ 
fined to cases where the benarnidar sets 
up a title as against the real owner and 
not so as to allow a third person to delay 
or evade performing his own undoubted^ 
obligations to the real owner of a right] 
or to the benarnidar who is suing to en-' 
force the right. This principle, in ray' 
opinion, applies even to cases wliere the 
suit is in ejectment by the benarnidar for 
possession of immovable property. How¬ 
ever, as I said, it is nob necessary to go so 
far for the purpose of deciding the case 
before us. In Atrabanissa Bibi v. Safa- 
tullahi^j) Mookerjee, J., after quoting 
most of the important cases, says 

“these cases iadicate that a distinction has been 
recognized in this CDurt,” {tJuil i?, the Cnlcntta 
Hijh Court) “between suits for land and suits 
for money claim, in the determination of the 
question of the competence of a bonimidar to 
maintain a suit: in the former class of cases, 
the right has been denied; in the latter class 
of cases, the right has been sustained.” 

In Kuihaperumal Rajali v. Secy, of 
StAte (iO), decided by Subramania Aiyar 
and Wallis, JJ.. it was held that all 
benamidars are nob trustees entitled to 
sue and that it depends upon the facts in 
each case whether the benarnidar was 
intended to be a trustee clothed with the 
legal ownership or merely intended to he 
an alias for the real ovNner. The learned 
Judges say : 

“The case of Bojjamma v. Venhatfiramayy-t 
(11) was a suit on a negotiable instrument and 
the grounds on which the decision allowing the 
benarnidar to .sue should be supported have re¬ 
cently been considered in this Court. The 
decision in Second Appeal No. 166 of 1903,an 
which a benarnidar mortgagee was allowed to sue 
for the recovery of the mortgage money and sale 
in default may, in our opinion, be supported on 
the ground that he was entitled to sue on the 
contract as agent of an undisclosed principal, 
even if the facts were not such as to entitle him 
to sue as trustee.” 

Then the learned Judges refer to Nand- 
kiskore Lai v. Ahmad Ata (12), where a 
benarnidar was held entitled to sue for 
land in his own name if the legal estate 
be vested in him and he is therefore a 
trustee for the real owner. Further on, 
the learned Judges say that, in cases where 
the land is purchased benami in the name 
of an infant son or in the name of a mere 

9. (1915) 43 Cal 504=31 I C 189. 

10. (1907) 30 Mad 247. 

11 . (1898) 21 Mad 30. 

12. (18961 18 All 69. 
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peon of the beneSciary, the benamidar 
may not be considered a trustee. I think 
that in the present case it is practically 
admitted that the real boneiiciary owner 
of the decree purposely ol)tiined the de. 
cree in the name of the anpallant in order 
to enable the latter t") execute the decree 
for tlie benefit of, and as trustee for, the 
former. The benamidar in this case is 
therefore clearly a trustee entitled to 
execute the decree according to the rea¬ 
soning in the decision of Kuthtiperumdl 
Rajnli v. Secy, of State (lO). In Ven- 
kalrhala A.^ari v. Shljramauia Cheliy (13) 
it was held that a benamindar against 
whom an order was passed under S. 335, 
Civil P. C , was entitled to bring a suit in 
his own name to set aside that order. In 
the result I would confirm the order of 
the lower Court and dismiss the appeal 
with costs. 

Bakewell, J.—I agree with the order 
proposed by my learnel brother and am 
of opinion that the question raised by 
the respondent is concluded hy the terms 
of 0. ‘21. R IG. Under that rule where 
a decree is transferreil hy assignment in 
w’rifing, it may be executed in the same 
manner and sutiject to the same condi¬ 
tions as if the application for execution 
were made by the decree-holder, and under 
tlie first proviso of the rule the only 
matter into w’hich the Court cm inquire 
is any obiection hy the transferor or the 
debtor to theexecution of theassignraent. 
The debtor can obtain his discharge by 
payment of tlie amount of thedecreeinto 
Court and is not concerned with the re- 
lations between the transferor and trans¬ 
feree of the decree, and I think that the 
'legislature has advisedly limited the 
scope of tho inquiry to formal proof of 
the right of the latter to apply in execu¬ 
tion. As my learned brother has pointed 
out the Court is not precluded from in- 
quiring whether the decree has in fact 
been satisfied and whether one of several 
debtors is attempting by means of a trick 
and under an alias to evade the second 
proviso to the rule. 

S.n./r k. An peal di^miaaeA 

13. (lylO) 8 IC iCl. ■ 
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Ayling and Phillips. JJ. 

Vcnkateswara Aiyar and others —De¬ 
fendants—Appellants. 

v. 

.1. P Pi —Plaintiff—Respondent. 

Second Appsal Mo. ISof) of 1915, De- 
cidel on llth November 1917, against 
decree of Diet. Judge, Tinnevelly, in 
Appeal Suit No. 331 of 1913. 

(a) Limitation Act (9 of 1908), Art. II — 
Suit by decree-holder under O. 21, R 63, 
Civil P. C , is governed by Art. 11. 

X suit by the holder of a decree to declare aa 
alienatim as fraudulent, based on an order 
passed under O. 21, R. 03, Civil P. C., is gov¬ 
erned by Art. 11. Liin. .\ct, and -h.-jul i bo riled 
within one year from the d.vte of the ordi'r. 

IP 77 C 21 

(bl Civil P. C (5 of 1908), O 21, R. 63 — 

R. 63 gives right of suit. 

Order 21, H. od, gives a rii'ht of .suit whether 
the order In the cl.iim petition is correct or not: 
•13 r. C. G51. Ernl and [P 77 C 21 

fc) Fraud—Limitation—Even if Art. 120, 
Lim. Act, applies cause of action accrues 
when decree-holder finds himself defrauded 
by fraudulent transfer—Lim. Act, Art. 120, 
O'lifer. 

O'nfiT .— Kv*^n if \rt- 120 he hold to apply, tho 
caU'-e of ;cti)n for a .suit bi-cd on fraud does not 
ari>e on the date of the alienation, but on tho 
elite when the creditor <'V-king to set adds tho 
alienation knows that he ha? been defrauded, 
defeated or delsicd. [P 77 C 2} 

(d) Transfer of Properly Act {4 of 1882), 

S. 53—S. 53 gives an option to avoid trans¬ 
fer—Suit can be brought after exercise of 
that option. 

Section 53 does not expressly give a right to 
sue, but gives to a creditor an option to avoid cjr* 
tain transactions, and tho right to sue does not 
accrue until he exercise? tb.it op.ion. [P 77 C 2] 

.1. Krishnasayyii Aiyar and 5. Rama- 
sami Aiyar—[or Appellants. 

U. S.Veyihatachariai for Regpondenfc. 

Phillips, J. — PKintilf obtained a 
decree against defeuilant 1 an! attached 

his property, but the attachment was 
releasel on the application of defendant 
1 s alienees, defendant 1 having alienated 
the property to defendant 2 just over 
G years before the present suit was filed. 
The suit now is for a declaration that 
the alienations are not binding on plain¬ 
tiff, and that he can proceeJ against the 
property in execution of the decree 
against defendant 1. Defendants 3. d 
and 9, alienees from defendant 2, are 
appellants here. The first contention 
raised is that plaintiff cannot bring this 
suit on bis own behalf, but must sue on 
bdhalf of all tho creditors for a declare- 
fcioti that the alienation is invalid as 
against all of them. This plea was no^ 
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taken in either of the lower Courts and 
is one which might have been met, if 
necessary, in the first Court by an amend¬ 
ment of the plaint. Whether the plea 
can be supported is doubtful [Smith v. 
Hurst (l) and Blenkinsopp v. Bleyihin- 
sopp (2)], but without expressing an opi¬ 
nion on it, we cannot allow it to be taken 
at this late stage. Another plea that ap¬ 
pellants are entitled to a charge on the 
property must also be disallowed, be¬ 
cause it has not been taken before, and 
its decision would involve a fresh con¬ 
sideration of the evidence. The chief 
ground of appeal is on the question of 
limitation, the contention being that the 
suit is governed by Art. 120 and that 
more than six years have elapsed since 
the alienation by defendants 1 and 2. 
The subsequent alienations to appellants 
need not be considered, as there is no 
finding that the alienation to defendant 2 
was merely a sham transaction, the find¬ 
ing being only that it was etfocted in 
fraud of crelitors. 

It has been held by this Court that a 
suit for a declaration that an alienation 
is not binding on a creditor under S. 53, 
T. P. Act, is governed by Art. 120 
[Authikesavaloo Nai:ker v. Shah /15- 
dulla (3) and Pachamuthu v. Chiii- 
napan (4)], but it is contended for res. 
pondent that the present suit is one 
brought under 0. 21, Id. 63, and that 
consequently Art. 11 is applicable. The 
plaint gives as the date of the cause of 
action the date of the order sotting aside 
plaintiff’s attachment and the suit is evi¬ 
dently intended to be one under 0. 21, 
R. 63. Objection is however taken that 
the order setting aside the attachment 
was correct in view of a recent decision 
of a Bench of three Judges of this Court 
in Second Appeal No 691 of 1916 [Sw^^ra- 
mania Aijyar v. Muthia Cheltiar (5)] 
that an alienation in fraud of creditors is 
valid until set aside and cannot be plead¬ 
ed as a defence by a creditor in a suit by 
an alienee and that a suit under 0. 21, 
R. 63, is really in the nature of an appeal 
[vide Phul Kumari \.Gha7ishyam Misra 
(6) and Krishnappa Cfietty v. Ahdul 


1. (Ifl52) 10 Hare 30. 

2. (1952) De G. M. & G. 495. 

3. (1916) 29 I C 62. 

4. (188?) 10 Mad 213. 

6 . (1918) 48 I C 661. 

6 . (1908) 86 Cal 202=36 I A 22 (P. C.). 


Khader Saheb (7)1 anl that consequently 
the present suit cannot be treated as one 
under 0. 21, R, 63, as it goes beyond the 
scope of the order in the claim - p^^tition, 
and asks for a relief which would he 
barred by limitation if the suit for that 
relief were brought in the ordinary 
course. The former case, a decision of the 
Privy Council upon which for this pur¬ 
pose the later case is based, was consi¬ 
dered by a Full Bench of this Court in 
Kovouri Basivireddi v. Nidumoori 
liamayya (8) and it was held that a suit 
in respect of moveable property, a claim 
to which had been dismissed in execution 
proceadiogs, was governed by Art. 11 and 
not by Art. 29 and that, although one of 
the reliefs sought would be barred under 
Art. 29, it could ho granted as the whole 
suit was governed bv Art, 11 which ap¬ 
plies to suits under 0. 21, R. 63. In the 
present suit plaintiff seeks to establish 
his right to proceed agaiost the T>roperty 
of defendant 1, and incidentally to liave 
it declared that the alienation to defen¬ 
dant 2 is not binding on him This right! 
was negatived in the order on the claim 
petition, and consequently, following 
Kovouri Basivireddi v. Nidiimoori\ 
Bamayya (8), I would holithat the pre-j 
sent suit is one under 0 21, R. 63, being,| 
as it is, one to establish the right which! 
plaintiff claims to the property in dispute! 
and is within the time allowed by 
Art. 11. 

The fact that the decision in Second 
Appeal No. 691 of 1916 [Suhramania 
Ayyar v. Mulhia Chettiar (5)] shows 
that the order in the claim petition, if 
worded dilTerently, vvas correct, cannot) 
affect the question of limitation, for 
0. 21, R. 63, gives a right to sae whetlier 
the order io the claim petition is correct 
or not. In this view it is not necessary! 
to decide whether, if Art. 120 were ap¬ 
plicable. the suit would be barrel by 
limitation, but I am inclined to hold 
that the cause of action does not arise on, 
the date of alienation, Imt on the date^ 
when the creditor seeking to set aside; 
the alienation knows that he has beeni 
defrauded, defeated or delayed. S. 53,, 
T. P. Act, does not expressly give a right| 
to sue, but gives to a creditor an option^ 
to avoid certain transactions, and it is ini 
the exercise of his option that he obtains' 

7. A I R 1915 Mad 495=33 Mad 53 

11 . 

8 . (1916) 40 Mad 733=36 I C 4 45. 
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a right to sue. It is Dot until he obtains 
the option that the right to sue accrues, 
and I do not see how it can be said that 
he has a right of option at a time when 
he is unaware of the circumstances wliich 
give liim such right. In all cases of fr.au 1, 
misconduct, etc., the period of limitation 
for a suit begins to run from the time 
when the fraud, misconluct, etc, be¬ 
comes known (vide Arts. 90, 91. 95, 96, 
etc.); but no such provision could be in¬ 
serted in Art. 120, for it is a residuary 
article anl thus applicable to every 
variety of suit not otherwise provided 
for and is not continel to suits based on 
fraud, If such a suit coming within 
Art. 120 is based on fraul, the time vvhen 


the right to sue accrues must, I think, 
be determine I in consonance with the 
principle governing the oblier specificsuits 
based on fraud, and that is that the time, 
when the fraud becomes known, become: 
the starting point for limitation. In thie 
case we hive no evidence' as to when the 
l>laintitd became aware of the fraud, foi 
the 'luestion of limitation was not raised 
in the lower Courts, but it is incumbent 
on defendants to show that plaintitd’ \\\] 
clear and lelinite kro-vlelgo of the fraul 
at a time wliioii is too remote for a suit 
to bo brought, if tliey wish to make 
limitaiiou operative : Eahimbhoy Habib, 
hhoy V, Charles Aynew Turiter (9) and 
Sukk Lai V. Madhuri Prasad (lO). to 
this view also plaintiff’s suit is within 
time and the second appoil must there- 
fore be dismissed with costs. 

Ayling, J. I agree, I must confess 
to considerable doubt on the question ol 
limitation; and I am not prepared to dis- 
sent from the conclusion of my learned 
brobherthatArt.il. Seh. 1, Lim. Act 
applies and that the suit is within time, 
Tlia second appeal must therefare be dis. 
missed with costs. 

—_ Appeal dismissed, 

9. (1893) 17 Bom 341=20 I A 1 (P C). 

10. (1905) 27 All 540. 


* A, I. R. 1918 Madras 78 

Ayung and Seshagiri Aiyar, JJ. 

P. -DasartftyNauZu—Defendant— An 
pellant. 


y 

Palala Kumaramull Baja and 
Plaintiffs Respondents. 

nT* No. 283 of 1916, D 

on 22nd January 1918. 


fa) Civil P. C. (5 of 1998), S. 11 —Suit dis¬ 
missed on statement—No decision—S. 11 

does not apply. 

Wbere-a suit is dismissed on the pleadings 
without any decision being rendered on the 
merits thsre is uo bar of res judic.tta. 

[P79 C 2] 

(b) Civil P. C (1903). O. 23, R 1- 

Leave granted with costs— Payment not 
condition precedent—Non payment does not 
bar fresh suit. 

Where leave to withdraw a suit is granted on 
payment by the plaintiff of defendant’s costs 
the p.vymeut of costs is not a condition precedent 
to the institution of a fresh suit and non¬ 
payment will not disable the plaintiff from filing 
a he-ih suit. [p 80G 1) 

^ io Civil P. C, (1908). O. 2. R. 2-Cauie 
of action must be same—Suit on non-exis¬ 
tent or false cause of action doesnot bar 
suit on true cause of action 

Th'esseutial thing to bj born: iu mind in ap¬ 
plying <). 2. U. 2. is th\t tlio ciu?e of aetioii in 
the subseiueut suit should b? the same a? the 
cause of action in the previous suit and not that 
the cause of action iu the subse-^uent suit 
should have bean made tho subject of litigation 
in the former suit. [P 80 G 2] 

Where a suit is bro.ight upon either a non¬ 
existent cause of action or upon a f.klse cause of 
action it will not bvr the institutlen of a suit 
upon tin true cause of action because there is 
no identity of ciusa of action bet.voen the two 
suits rp SI Cl 1 

'•if fd) Civil P C. (1903), O. 2, R. 2 — •Por¬ 
tion of his claim ' implies that plaintiff must 
have knowledge of his right. 

A right which a litigant possesses without 
kn) viiig or ever h iving known tliat he posses¬ 
ses it c.innot bo regarded u-j a ‘‘portion of his 
claim" .vithin the mc.miug of B. 2, 0. 2. 

LP 81 C 11 

(e) Civil P C. (1903), S 11, O. 2, R. 2 
and O. 23, R. 1— Mortgagor appointing 
mortgagee his agent to collect rents and 
authorizing appropriation of it towards mort¬ 
gage—Mortgagor suing mortgagee for can¬ 
cellation of power and for accounts—Suit dis¬ 
missed on ground that redemption suit should 
have been brought--Second suit on same 
cause of action alleging satisfaction of mort¬ 
gagee dismissed on same ground—In appeal 
suit allowed to be withdrawn on costs—Re¬ 
demption suit without paying costs held not 
barred under S. 11 or O. 2 R. 2—Paymemt of 

costs not being condition precedent suit was 
tenable. 

Plaiatiff e-x^cuted a mortgage to one R on l2oh 
July 1892. On the July 1393 he executed a 
po wer of attorney to i? empowering R to collect 
rents from plaintiff's tenants and appropriate 
the net income towards the mortgage deed. In 
IJIO plaintf9 sued i? for cancellation of the 
power and for accounts. Thst suit was dismiss¬ 
ed on the ground that plaintiff should have 
sued on the mortgage. Afterwards he filed a 
suit on the original side of the High Court fot 
cancoUation of the power and for accounts al- 
leging that the mortgage had become discharged, 
lhat suit w.is dismissed on the ground that it 

n judicata. On appeal the ap. 

pelhte Court permitted the plaintiS to withdraw 
the suit with liberty to file a fresh suit on pay- 
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meat of defendantts cos’?. Tho plainUfT with¬ 
out paying the costs of that suit brought the 
present suit for redemption of the mortgage: 

Held'. (1) that tho suit wrs not barred as res 
judicata inasmuch as in neither of the previous 
suits was there any decision on the merits: (2) 
that the non-payment of costsiu tho second of 
the two prior suits was not a condition precedent 
to the order granting leave and did not bar 
the institution of the present suit; (3) that 
the'suit was not barred under 0. 2, R. 2- 

[P 80 0 1] 

T Bangaohariiir —for Appallanb. 

T. B. Ramohandra Aiyar—iox Res¬ 
pondents. 

Judgment. —This is a suit for re- 
dempfcion. The two main defences are 
that the suit is barred by 0. 2, R. 2, and 
also by S. 11, Civil P. 0. The Subordi¬ 
nate Judge overrulel these objections and 
passed a preliminary decree for taking 
accounts. The defendant has appealed. 
In order to understand the contentions 
in appeal it is necessary to set out the 
history of the case. The iiroperty in 
suit belonged to the plaintiff 1. He 
executed a deed of mortgage in favour of 
one P. Rajaratnam Naidu on 12th July 
1892. On 8tb July 1893 ha executed a 
general power-of-abtorney to the same 
individual to facilitate the collection of 
rents from the tenants. One of the con¬ 
ditions of the power of-attorney was that 
the agent should appropriate the net in¬ 
come towards the mortgage dead and 
should also pay to the mortgagor a cer- 
tain fixed monthly allowance. The rela¬ 
tion between the mortgagor and tho 
mortgagee became strained in or about 
the year 1910. In that year Original 
Suit No. 36 of 1910 on the file of the 
District Court of Chinglepub svas insbi- 
tubed against Rajaratnam Naidu by the 
plaintiff for the cancellation of the power 
of attorney executed in 1898 and for ac¬ 
counts. The defendant pleaded in limine 
to that suit that as the power of attorney 
was part of the mortgage transaction the 
plaintiff should sue on the mortgage and 
nob on the power-of-attornay. The then 
District Judge upheld this objection and 
dismissed the suit. The second suit was 
filed in tho original side of the High 
Court, viz. Original Suit No. 232 of 
1914, in which it was claimed that 
the mortgage has become discharged, that 
the power-of-abtoroey should be cancelled 
and that the defendant should render an 
account. At tho time of this suit Raja¬ 
ratnam Naidu had died and the present 
defendant who is his legal representative 


was impleaded as defendant. Kumara- 
swami Sastri, J., who heard the original 
suit was of opinion that it svas barred by 
res judicata and dismissed it. An ap- 
real was preferred agiinsb that decree. 
At the hearing of the Appeal the plain¬ 
tiff applied for permission to withdraw 
the suit with liberty to institute a fresh 
suit. This permission was granbod and 
the present suit was instituted in the 
District Court of Chinglepub for redemp¬ 
tion hasel upon the mortgage of 1802, 

The contention that the suit is birred 
by res judicata may be shortly disposed 
of. It is not denied that at no time was 
there any decision on the merits The 
suits on both the occasions wore dismis¬ 
sed on the pleadings. It is therefore clear 
that the present suit is not barrel by 
S. 11, Civil P. C. Very recently the 
Judicial Committee pointedoub in Abdul¬ 
lah Ashgar All Khan v. Ganesh Dass (l) 
that where the matter has not been heard 
and finally decided there can ha no bar 
of res judicata. One other objection may 
also be shortly dealt with. It was con¬ 
tended by Mr. T. Rangachariar that the 
order of the appellate Court permitting 
the withdrawal of the suit with liberty 
to sue again has been contravened by the 
plaintiff and that consequently the pre¬ 
sent suit is unsustainable. The order 
is in these terms: 

“Leave to withdraw with liberty to bring a 
freah suit on payinont of defendant’? costs liero 
and below within two mm.hsiii view of t’ao deci¬ 
sion in Original Side .Appeal No. 51 of I9il. 

In order to understand the import of 
this it must be stated that in Original 
Side Appeal No. 51 of 1914 it was held 
by’a Bench of this Court that suits for 
relemption should be instituted in the 
Court within whose jurisdiction the 
mortgaged property is situated. There¬ 
fore what the learned Judges meant in 
giving leave to withdraw was that as the 
suit ought to be one for redemption and 
as the High Court can have no jurisdic¬ 
tion to entertain such asuib plaintiff will 
be given liberty to withdraw the suit 
and to bring a proper suit in a proper 
forum. In effect the order amounted to 
saying that bha High Ccirc hid no juris¬ 
diction bo hoar the suit which ought to be 
filed under the circumstances disolosei in 
District Court of Chinglepub and that 
oonseiuently the plaintiff should not be 
allowed to go on with the suit in Madras. 

' 1. a‘I R’1917 P 0 201=42^(3’'959=44 l'A 
213=45 Cal 442 (PC ). 




80 Madras 


Dasarthly Naiou V. Kumaramull 1918 


n that U the correct interpretation of 
the orfler, there was no necessity at all 
for the srantiog of permission to sue 
again. We take it that it was given ex 
[ahuiulanti cantela. Consequently, thonon- 
ipiyment of cosfs within the time inen- 
tione l in the orOer woul I not disable the 
i>!aintiil from suitig Ufon the cause of 
action: moreover on the grammatical 
construction of the order, wears not pre¬ 
pared to say that tlie iiayrnent of costs 
^w-as a condition precedent to the institu. 
tion of the suit within two months. We 
must, under these circumstance^, overrule 
the objection liased upon the w itlnlrawal. 


Now we go to the main objection. Mr. 
T. Kangachariar conceded at the outset 
that if the cause of action for the present 
suit can he held to have been ditTerent 
from the causa of action for OriginilSuit 
No. -iG of 1910 on the tile of the District 
Court of Chingleput, he will not be able 
to maintain his position that 0. 2. R. 2, 
Civil r. C. iiarred the present suit. It is 
clear on e.xaniining the plaint in the hrst 
suit that’ although there was a casual 
reference to the mortgage of 1802 in the 
pla,nt, ib wassololy hiso l upc'ii the power 
of attorney executed in l^Os. The cause 
of action was stated to have accrued 
on the date on which notice to cancel the 
power.of-attorney was given, and the 
prayer was for the cancellation of the 
power-of-attorney. W'hab was pleaded in 
defence was that that was not the pro- 
l*er suit. In the present suit, the cause 
of action is based on the mortgage docu¬ 
ment, and tl'.o prayer is for redemption. 
In our opinion, the two causes of action 
are entirely difl'erent. The fact that the 
plaintiff in the first suit had to rest his 
case upon an unsustainable cause of ac- 
tion is not a ground for holding that 
that cause of action is the same as the 
true cause of action on which the subse¬ 
quent suit is based. It was held in Pit- 
tapiir Raja v. Sicriya Row (2) by the 
Judicial Committee with reference to S. 7 

of the Act of 1859, which corresponded 
to O. 2, R. 2, 


that every suit should include the who! 

the claim arising out of the cause of action mi 
mg the whole of the c’aim arising out of the s 
cause of action upon which the suit was brou 
not that every suit should include every cau« 

action or every claim which the plaintifi 
Ag^iQst the dofondant,*^ 

This was followe d in Mahomed Ria 


2. (1885) 8 Mad 620=12 I A 


AR V. llasin Banu (3) and in Nagathal 
V. Ponnu'ininiii). Reference may also be 
made to Khelaroonissa Uilee v. Boodhee 
Bihee (5). In 0. 2, R 2. Civil P. G. there 
are three distinct clauses: Cl. (1) deals 
with the Sfilitting of cause of action, 
Cl. f2] deals with the splitting of portion 
of the subject-matter, and Ci. (3) to the 
same process in respect of reliefs arising 
from the same cause of action. The es- 
sential thing to he borne in mind in ap- 
phing the rule is that the cause of action 
in tlie subseciuent suit should bo the same 
as the cause of action in the previous 
suit, and not that the cause of action in 
the subsequent suit should have teen 
made the subject of litigation in the 
former suit. If wo keep this jirinciple in 
mind, there will bo no dilliculby in under¬ 
standing the various cases that have been 
quoted at the Bar. Mr. T. Rangachariar 
relied upon Moonshee Buzlocr Ruheem 
V. Shvmscoymissa Begum (6). That re¬ 
lated to the the omission of a partion of 
the subject-matter in the previous suit. 
The cause of action for the second suit 
was a deport of Government promissory 
notes; a portion of that same dej)osit vs as 
the ^ul^ject matter of the previous litiga¬ 
tion. The Judicial Committee pointed out 
that the word omission included both ac- 
ci.lental and deliberate emissions, and 
that consequently the subsequent suit 
was barred. In Rangayya Goundayi v. 
Ranja-ppa Ran (7), another Privy Coun¬ 
cil case, two reliefs -were available on the 
cause of action as stated in the previous 
plaint. One relief alone was asked for in 
the first litigation. The Judicial Com¬ 
mittee jiointed out that a suit for the 
other relief based upon that cause of ac¬ 
tion was not maintainable. The same 
remarks apply to Atdal Hakim Khan v. 
Earan Siugh (8). Naga?ta?a Iyer v. 
Krishnamiirti Aiyar (9). which was 
strongly relied upon by the learned vakil 
for the appellant, proceeded on the foot¬ 
ing that the subsequent suit for posses¬ 
sion arose out of the cause of action for 
declaration which was the basis of the 
first suit. As regards A>ayi Kunhi v. 
.Af/fssa Bi (lO), another case relied upon 


f V/di 10 


1 A 100 {tf U/. 


4. (1890) 13 Mad 14. 

5. (1870) 13 W R 317. 

S ® ^ I A 551 (P C). 

7. (1901) 24 Mad 491=28 I A 22 (P 0). 

5 404=30 I C 951=37 All 646, 

9. (1910) 34 Mad 97=6 I C 233 

10. (1903) 26 Mad 645. 
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by Mr. T. Kangaobariar, it is enough to 
say that that decision does not seem to 
be reconcilable with the decision of the 
Judicial Cammitteo in Samivathan Chetty 
V. Palaiappa CheitJj (ll)- On the other 
hand, the decisions to which Mr. T. E, 
Ramchandra Ai>ar drew our attention 
6U]>i'ort the principle we have already 
enunciated. The decision of the Judicial 
Ccmmittee in Amanat Bili v. Imdad 
IIusscii 7 i ( 12 ) is one of tlie strongest cases 
on the point. The Judicial Committee 
said in that casii 

“It appears to tbeir Lordships that the 
fair result of the evidence is that at the (Tate of 
(the forn.er suit the respondent- "as not aware of 
the right on v\hich he is now insisting. A right 
which a litigant possesses wilhcut knowing or 
ever having known that he possesses it, can hardly 
bo regarded as a ‘portion of his claim* within the 
meaning cf the section in question,” 

These words are exactly appHcahle to 
the present case. The plaintiil was not 
aware when he sued in Original Suit 
No. 30 of 1910 cn the file of the District 
Court cf Chingleput that his cause of 
action w as only to sue on the mortgage. 
Baghava Chariar v. Seshadri Iyengar 

(13) follows the decision in Amanai Bihi 
V. Imdad Husain (12). A Dull Bench of 
this Court in Thrikaikat Madaihil 
liamam v. Thiruthiyil Krishnen Nair 

(14) held that where the first suit is 
based upon an alleged lease and fails, a 
subsequent suitou title is not barred, the 
reason of tlio decision being that the 
cause of action for the subsequent suit is 
Lot the same as the cause cf action for 
the fresh suit. Vasudeva Uavi Varma v. 
Athi Kottil Eazhuvan Kanyianur (15) 
is also to the same effect. It is not nec3S- 
sary to multiply citations. The principle 
deduciblo from these various cases is that 
where a suit is brought upon either a 
non existent cause of action or upon a 
false cause of action, that will not bar 
the institution of a suit upon the true 
cause of action, because there is no iden¬ 
tity of causes of action between these 
two suits. The reason of the decision of the 
Judicial Committee in Saminathan Cheily 
V. Palaniappa Chetty (ll) is decisive on 
that matter. That was a suit upon a docu¬ 
ment which was found to be invalid. The 
Judicial Committee held that a suit based 
upon the original title which preceded 

11. (1915) 41 I A 142=20 I C 228 (P C), 

12. (18B6) 15 Cal 800=16 I A 106 (P C). 

13. (1905) 15 M L J 874. 

14. (19CG) 29 Mad 153 (FB). 

15. (1915) 26 I C 61. 


the document was not obnoxious to the 
rule similar to 0. 2. U. 2. The ohserva 
tioDS of the learned Judges in llama- 
sxoami Ayyar \. Vithiyiatha Ayyar (lO) 
are exactly in point. ]:'or all these reasons 
we are of opinion that the decision of 
the Subordinate Judge is right; and wo 
dismiss the appeal with costs. 

S.N./r.K. Appeal dismi-^scd._ 

1C. (1903) 25 Mad 7C0. 
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Abduk Rahim anJi Kumaraswami 

Sastei, JJ. 

Kaxtihammal —Defendant Appellant. 

V 

Alcena^shisiindaraviier — Plaintift 
Respondent. 

Second Apreal No llj’! of lOKs De¬ 
cided on 2nd October 1917, against de¬ 
cree of Dist. Judge. TinnevelU in A S. 
No. 582 of 1915. 

Hincu LaW“~Gifl—Words ^ciulhot hihalam 
2 nithira j'ov'thira parav^pati’iauiai/’i' are 
words of limitation—Deed. Construction. 

A Hindu made a gift to his daughter in the 
following terms: “These properties having been 
gifted to V ou aud delivered pcsKSsion cf to veu, 
yourself and your'■so!nHi(T//tiAaf(7jrf pulhira poxc- 

thira “ay enjov fho same 

without creating an encumbraiico. sale, etc ” 
Jlehl: tliattbe words "^'inllnOiihAlavi puthira 
2 )i>ii'thira p 2 rii>pcirti'aviciy'i" were cf limitation 
and coiivc>cd an absolute estate to the donee and 
that the restraint on alienation was a repugnant 
condition and tht-ri-foro iiivalid. fP ^'1 2] 

C. V. Anaulhakri'.hua Anjai lor .'\p- 
pellant. 

2\ R» Venkatarama Saslri and S. Ila- 
masiramy Aiyar ~ lor Respondent. 

Judgment.—The i)roi>eity in dispute 
was given by the donor to his daughter 
iu these words: 

“These properties .... having been gifted to 
you and delivered possession of to you, yourself 
and your .mnthathihalain puthira pouthira 
parampariyamaya may enjoy the same, without 
creating any encumbrance, sale, etc 

These words, as laid dpwn in Kannu 
Pillay V. Chellathamm&l (\), are words 
of limitation in accordance with the rul- 
ing of the Privy Council with reference 
to similar Bengalee words ‘ puthra pau- 
ihradhi kranu “ No doubt, the donor 
laid down a condition that tjie donee and 
her heirs should not alienate the X’^o- 
perty; bub that must be treated as a re¬ 
pugnant condition and therefore invalid. 
We do not think that the gift in this case 
can be properly construed as conferring 
only a life-estate on the daughter Peria- 


1. (1900) 10 ML J 203. 
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krisbnamma. We therefore set aside the 
decree of the District Julge and restore 
that of the District Munsif with costs 
here and in the Court holow. 

s.n./r.K. Appeal allowel. 
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Ayling and Phillips. JJ. 
Kri.stnaswami hjeiujur and anothet — 
Defendants—Appellants. 

V. 

S' ubramaiiia Ganapaihigal and another 
Plain tilt —Hespondents. 

Second Appeal No. 929 of 1916, De¬ 
cided on ‘i^nd November 1917, against 
decree of Dist. Judge, Trichinopoly, in 
Appeal Suit No. 306 of 1915 

(a) Transfer of Property Act (4 of 1882), 
S. 55 — Promissory note for unpaid const' 

deration-Question in each case iswhether 

it is security so as to abandon lien for un¬ 
paid purchase-money. 

Where a pro-note is -executed by a vendee of 
immovable property for part of the sale cousi- 
deration. it is a question in each case whether 
the parties intended that the security was to be 
in lieu of the actual cash and whether the ven¬ 
dor was thereby to abandon his lieu for un[;aid 
pur-chaoe-money, [I'S3 C 1, J] 

(bi Transfer of Property Act (4 of 18tS2'. 
S. 55 14'—Lien under Cl. i41 compared with 
equitable lien in English Law - Lien, 

The lien created byS. 5o(l)is dilLreiit frnn 
the equitable lieu kno.vn to English l.nv, for 
under the latter, though the leg.il estate passes 
at the time of sale, the equitable estate does not 
pass until the purchase-mouev has been com¬ 
pletely discharged: Jemey (Eirl) v. Briton 
Ffrry Floatin-i Dock Co . (18G0) 7 Eq. 40J. 
Winter v. Lord .InsDt, (1x23) 57 E. It. 174; 
Dixon V. Oayfere, (1857) 44 E. R. 878; Varrntt 
V. Sweelland, (1835) 40 F. R. 250and Brentwood 
Brick &. Coal Co., In rc. (1877) 4 Ch. D. 562. 
Dist. [V 83 0 ll 

(c) ^Transfer of Properly Act (4 of 1882). 
S. 55 (4)—Cosharer transferor cannot en¬ 
force his lien without joining others unless 
his share was divided. 

Ordinarily one of several vendors of immo¬ 
vable property cannot enforce his charge on the 
property Avithout malting his co-vendors parties 
to the suit, save whore the share of the party 
seeking enforcameiit thereof has been definitely 
fixed. CP83C2,P84C 1] 

(d) Civil P. C. (1908), S. 100—Interpreta¬ 
tion of deed it question of law, and taken 
with intention of parties is mixed question 
of law and fact. 

The interpretation of a document is a point of 
law which can^be taken in second appeal and 
that taken with the intention of the parties, is a 
mixed question of law and fact which the High 
Court CAQ itself with iu secoud sppdcil. 

{ \'r e IT, (P84 C 1 . 2 ] 

« el Properly Act (4 of 1882) 

b. 55 (4)—One of two vendees executed 
promissory note in favour of one of the two 
-vendors-In suit on it impleading co-vendoi 


held circumstances implied abandonment of 
lien under Cl. (4). 

Where one of tsvo vendees executed a pro-note 
for part of the sale price in favour of one of two 
vendors and amounts in discharge thereof were 
entered on the pro-noteand the vsndor in whc8-3 
favour the note was executed sued on it witli ut 
impleading his co-vendor: 

Held: that the above circumstances indicated 
an intention to abandon the lien allowed by 
S. 55 

C. Madhava7i Nair and J. Krishna^ 
swami Aiyar —{or Appellants. 

T, V. Vencatramii Aiyar and li. Bajci- 
gopa'a Aiyar —for Respondents. 

Judgment.—In this case the plaintiff 
and 'another jointly sold certain lands 
to defendants 1 and 4 for Rs. 10,000 
under Ex. A. The docainent recites the 
receipt of R^. 10,000 in cash and at tlie 
end of ihe document the particulars for 
the receipt of Rs. 10,000 are given aa 
follows: Rs. 8,650 received in cash — 
Rs. 1,350 received as per two bonds exe¬ 
cute 1 separately in our favour by the 
aforesaid T. Kristnaswami Iyengar, de¬ 
fendant 1. One bond was executed in 
favour of the present plaintiff anl the 
other in favour of his co-vendor Sriniva- 
savarad'ichariar. The plaintiff now sues 
to recover tlie amount due to him on ac¬ 
count of his sale, namely Us 675 with 
interest lie also makes other claims 
with which we are not concerned nosv. 
The lower Courts have given him a de¬ 
cree for the amount due and have also 
given him a charge on the plaint property 
treating the amount as unpaid purchase- 
money. 

It is now contended in appeal that 
t.his charge ought not to be given because 
the whole of the puroliase money had 
been paid. This plea is based on two 
grounds: (l) that the two promissory- 
notes constituted part of the considera¬ 
tion to be paid for the land and were 
not merely collateral security for the 
unpaid purchase money, and (2) that the 
vendors accepted the sole liability of de¬ 
fendant 1 in respect of these two pro¬ 
missory notes and exonerated the other 
vendee, defendant 4. The appellant has 
quoted a largo number of English cases 
in support of his plea, hut it must be ob¬ 
served that the vendor’s lien for unpaid 
purchase, money is of a somewhat differ¬ 
ent nature in English Law from the 

statutory lien granted under S. 55 (4).| 

T. P. Act, for in England the lien is a^l 
equitable lien and is based on the as 
sumption that although the legal estate! 
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jpasses at the time of sale the equitable 
estate does not pass until the purchase 
money has been completely discharged. 
iFor this reason the two oases quoted, 
|Viz. Jersey (Earl) v. Briton Ferry 
yFlodting 'Dock Co. (l) and Winter v. 
Lord (2) have no application here. 

Three other cases have been cited: viz. 
Dixon V. Gayfere (3), Parrott v. Siueet- 
land (4) and Brentxoood Brick and Coal 
Co., I7i re (5). 

In two of those cases the consideration 
for the sale was the payment of an 
annuity to the vendor or his relations, 
and it was held that the vendor^ had no 
lien on the property in respect of the 
amount so secured. The third case was 
one where a consideration of £6,000 was 
agreed to be paid out of shares which 
were to be subsequently allotted by the 
vendee company. It was there held that 
the consideration hid actually pissed and 
that the balance which was due was 
secured hy an agreement which was ac¬ 
cepted in lieu of cash. The details of 
cases are not of very much importance 
here except as authority for the proposi¬ 
tion that it is open bo a vendor to accept 
security from the vendee for part of the 
purchase money in lieu of the actual cash 
and thus to lose his lien for unpaid pur¬ 
chase money But whether he actually 
does so or whether ho accepts the agree¬ 
ment merely as collateral security for 
future payment is a question of the in- 
tention of the parties. Similarly in other 
English cases where a creditor accepted 
the libility of one of two or more joint 
debtors, it washeld todischarge the other 
debtors in respect of the original debt 
due: vide Lyth v. Ault[^) and Thompson 
v. Percival (7). We therefore have to 
consider in this case that was the inten¬ 
tion of the parties when the sale was made. 
When a vendor takes a promissory note 
from the vendee it does not necessarily 
follow that he has given up his statutory 
lien under 3. 55, T. P. Act vide: Vellay- 
appa Chettiar v. Narayanan Chettyar 
(8). And oven when the promissory 
note is given by a third person it has 
been he l d i n Kampiah Pillai y.Tlari 

I (1869) 7 Eq 409, ~ 

2. (1823) 67 E R 174. 

8 , (1957) 44 E R 878. 

4. (19.85) 40 B R 260. 

5. (1877) 4 Oh D 562. 

6 . (185-2) 7 Ex 669. 

. (1834) 110 E R 1033. 

8 . (1913) 18 I C 81. 
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Raw (9) that that fact raises no presump¬ 
tion that the lien has been abandoned. 
.\ftor a careful consideration of all these 
oises, it appears to me that we are tluown; 
back upon the facts of each particular 
case and must infer the intention of the! 
parties from the document itself and tlie 
surrounding circumstances, giving due 
weight to the fact that the vendor has a 
statutory lien for unpaid purolvisa-money 
which he can enforce in the absouceofan 
agreement to the contrary. 

In the present case both Courts hive 
found that the plaintilT had not lost his 
lien But the District Julga has not dis¬ 
cussed the circumstance of the case in any 
wiy than by merely saying that it has 
been repeatedly held that a vendor does 
nob lose his lien by taking a [)romi93ory 
note as part of his purchase-money. Bub 
he omits bo a.M that if he takes a secu¬ 
rity as piTu of the considorataiii there is 
no unpaid purchase-money for which ha 
can have a lien. The language of the 
document supports the appellants' plea! 
that the promissory notes were taken as 
part of the consideration for the sale deed 
anl expressly recites receipt of the whole 
purchase money. It is also significant 
that the promissory notes were exocutod 
by only one ven lee in favour of the two 
vendors separately, one promissory note 
in favour of each, an 1 in the notes there 
is a stipulation for a fi.xed riteof interest. 
It also appeirs that money has been {)aid 
towarls the discharg-e of 'these promis¬ 
sory notes and the payments endorse I on 
the notes. It is also significant that the 
plaintiff has brought this suit without 
impleading his oo vendor, He does not 
allege in the plaint bo what share of the 
property sold he is entitled. Bub it is 
alleged now on his behalf that inasmuch 
as one promissory note was executel in his 
favour for one-half of the purchase money 
not paid in cash he must be deemed to be 
entitled bo one-haU of the proi)erby. 
There is however no evidence that the ac¬ 
tual cash was received by the two ven¬ 
dors in equal shares and consequently 
there can be no presumption that the 
plaintiff is entitled bo a lien for one-half 
of the unpaid purchase money. In the 
absence of the co-vendor it would be in¬ 
equitable todeberraioetheshares to which 
he and the plaintiff are respectively en¬ 
titled, for possibly the co-vendor might 
ha ve owned a v ery large fraction of the 

9. (1911) 11 I‘g'890. " .. 
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property sold, in which case the plaintiff 
would not be entitled to a lien for one- 
half of the unpaid consideration. 

No doubt the plaintiff is entitled to 
the amount speciffed in the promissory 
no‘‘e. Bu' I am of opinion that he cinnob 
enforce his lien without impleading his 
co-vendor. No doubt in Ci. (2), S. 55, 
r. P., Act, the benetib of a contract of a 
sale 

“is annexed to and coos with tbe interest of tbe 
transferee as such and miv he enforced by every 
person in whom that interest is for the whole or 
any part thereof from lime to time vested.” 

and it has been hold in Ckidumbaram 
Pillai V. Si^athasami) Thevar (lO) that 
one of the two co-vendees can bring a suit 
without impleading the other. But in 
that ease it was found as a fact that each 
of the purchasers had contributed half of 
the ])urchase-money. There is no pro¬ 
vision in Cl. 4, S. 55 similar to that in 
Cl. (2) and I have uob been referred to 
my case in which it has been held that 
one of several vendors of immovable 
property is entitled to enforce his charge 
upon the property without making his 
:o-v*.ndor a f arty to the suit. Objection 
as to the notj-j;in-ler ot tlie pi lintiff"' 
covendor was taken in dofonlant Is 
written statement and an issue was 
framed as to whetiier bheplaintiff wasen- 
tiltel to c’aim a charge. In acase of this 
kind where the meaning of the lairbies is 
nob exactly obvious. I should be reluctant 
to interfere wUh theooncurrent findingof 
tbe twoCourbs, if it were not for tbe fact 
that the lower appellate Court has not at 
all discussed the quesbicu on which the 
case really turns. I am of opinion, on 
consideration of the language of the docu¬ 
ment, of the subsequent payments upon 
'the promissory notes andof the plaintiff’s 
action in bringing this suit separately 
ifrom his co-vendor, that it wastheinben- 
^bon of the parties that the two promis 
isory notes should form part of the con¬ 
sideration of the sale. 

^ In that view there is no unpaid purchase 
money for which the plaintiff can have a 
lien. Pub in this way thequestioD at issue 
would seem to he one of fact as is often 
the case when a document has to be in¬ 
terpreted, but it has always been held by 
this Court that the interpretation of a 
document is a point of law which can be 
taken in second appeal. In this case 
oaoreover the District Judge has altg- 

10. (1905) 15 M L J 396. 


gebher faUed to take into consideratio*^! 
the law 00 the subject when determining 
what was the intentionof the parties, and 
therefore I think the question is on of 
mixel law and fact which can he dealt 

I 

with here, and I may add that the learn-^ 
el vakil for the respondents has not taken 
any objection. I would therefore allow 
this appeal with costs and modify the 
lower Courts’ decree by disallowing the 
plaintiffs' charge upon the land. 

Ayling, J. —I a^ree. 

SN./H.K. Appeal allowed. 
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SltSUACIRI AIYAU AM) BaKFAVKI.L. .TJ. 

Theman and a nother — Plaintiff Ap¬ 
pellants. 

V. 

Kunhi Pathumma and another De¬ 
fendants— Respondents. 

Second Appeals Nos. 1504 and^l505 of 
1919, Decided on 20th March 1917. against 
decree of Sub-Judge, South Canara, in 
Appeal Suit Nos. 50 and 51 of 1910. 

(a) Malabar Compensation for Tenants 
Improvements Act (1 of 1900), S. 5—Act 

applieslo South Canara — Kuzhikanomtenant 
is tiol trespasser on expiry of lease—Tenant 
holding over for default of payment of com¬ 
pensation is not entitled to notice to quit. 

Svetioa 5 applies toS:>uth C.mara and only 
embodies the Customary law of Malabar and 
South Canara 

Consequently, on the expiry of t!ie period of 
his lease, a kuzhikanom tenant holding over does 
not become a trespasser: 33 Mai, 200, Dist. 

Nor dees he hold over as tenant when he fo- 
mains on the Und awaiting the compensation 
due to him and be is not therefore entitled to 

any notice to quit [P 85 0 Ij 

(b) Malabar Law—Kuzhikanom lenant-y 
Suit for possession after expiry of lease »s 
suit for redemption— Time for payment 
should be fixed. 

A suit for possession from a kuzhikanom tenant 

after the expiry of his lease is practically a suit 
for redemption. The Court should fix a period for 
payment of compensation and direct a surrender 
thereafter. [P 85 Cl] 

J. L. Rozario —for Appellants. 

C. Madhavan Nair — for Respondents. 

Judgment —The Subordinate Judge 
is wrong on both the points decided by 
him. There can be no quosbion of ad¬ 
verse possession in favour of the defen ' 
dauts because under the Customary lawj 
of Malabar, the kuzhikanom lessee is en-, 
titled to remain in possession until he is 
paid the value of the improvements. 1° 
this respect, the law is the same in South 
Canara: Srinivasa Pillai v. Venkatam ' 














1918 Venkatasubbiah ' 

mat (l). Ifc 13 traa bhib 5, Milabir 
Ganopensabion Aob, does nob in barms ap¬ 
ply to South Ginara, hub as was pointed 
out in Kurnmcttha Vitil Ktinhi Kuthalai 
Hiiji V. Antoni Goveas {2), that sacbion 
only embolies the Gustomary law of 
iMaUbar anl South Ganara. Gonsequently 
on the expiry of the period 6xel, the 
,tenant does nob baoome a trespasser. The 
idecisioQ in Subraveti Ramiahv Gundala 
liatmnni (3), quote! by the Subordinate 
Tudgo, has no application to Malabar 
kuzhikinona tenants. We must therefore 

I 

ihold that the defendants had not ac- 
^quired a title by proscription. 

On the question of the reasonableness 
of the notice to quit we think that under 
the law, a tenant who remains on the 
land awaiting the payment of the com- 
peasibion to him is nob hoi l^ng over as a 
tenant. S. 5, Malabar 0 ^mpensation Act, 
says that ho is entitled to remain on the 
land notwithstanding ths fact that the 
tenancy has determined: therefore bis 
possession is not by virtue of a tenant’s 
right, bub because there are moneys due 
to him which havo to be ascertained and 
paid. In the present case the period of 
lease was fixed, and on the expiry of that 
period the tenancy came to an end. We 
'have not been referred bo any evidence 
showing that the landlord assented to 
the continuance of the tenancy. Mr. 
Malhavan Nair strongly relied upon a 
decision of this Court in Second .\pi»3als 
Nos. 771 to 773 of 1914. In tint caso it 
was found that the tenant made a yearly 
payment. Moreover the period of the 
tenancv was not fixed. We do not think 
that decision compels us to hold that 
iwhon a period is fixed, and there is no 
subsequent assent by the landlord, the 
[quondam tenant is entitled to any notice. 
'Such suits should be regarded as practi- 
!c\lly suits for redemption. The Court 
ishould on ascertaining the value^of theim- 
(provements fix a time within which the 
;comp 0 n 8 ation will have to be paid and 
piss a decree directing a surrender on the 
jexpiry of that period. We reverse the 
■ decree of the lower appellate Court, 
direct it to get the improvements re¬ 
valued, to fix a time for payment and to 
pass a decree for surrender on the expiry 
of that period. The tenant in possession 
is bound to give credit to the plaintiffs 

1. (1913) 19 I 0 410. 

2. (1913) 19 I 0 63. 

3 (1910) 33 Mad 260=4 I C 1030. 
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for the rent resarval. This will be done 
in taking the accounts. Costs will abide 
the result. 

s n./r.k. Appe<i^ allowed. 
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Abdur Rahim and Rakkwelt., -I.T. 

Chivikula Vetikata^ubbiah^ud another 
—Appellants. 

V. 

Gollapudi Venkateswarulu — Respon¬ 
dent. 

Appeal No. 72of 1916, Decidel on iGtb 
duly 1918. from appellate decree of .\dd). 
Sub. Julge, Guntur, in Appeal Suit 
No. 148 of 1915. 

fa) Limitation -Act (1908b S. 7 and Art. 182 
—Maior manager of Hindu family can give 
valid discharge to make time run against 
minor members. 

major mauag'^r of a joint llinlii family is 
comuatent to give a valid disch.ivge of a docroe- 
dcht within tho m-auing of 7, Lira .let, 'o as 
to rroke the time run against the minor members 
of the familv: i/’ JRc'tsvc’L [P b5 C 2] 

(b) Civil P. C. (1308). O. 21. Rr. 55 and 57 

— Execution dismissed—Whether attachment 
ceases depends on circumstances. 

Whether the dismissal of au execution petition 
has the effect of removing the attachment depends 
upon the facts of each case. [P SC 0 il 

T. Prakasam and P. Chenchiah^iov 
Appellants. 

V. Lakshminarayana — for Respon¬ 
dent- 

Judgment —As regards the questdon 
whether 8. 7, rjim. .\ot of 1908, lias tbo 
etTeob of barring the appiicition for exe¬ 
cution, Execution Petition No. 1042 of 
1912, the preponderance of autlioril y is 
clearly in favour of the allirmative view. 
The question whether a major manager of 
a joint Hindu famihvean give a valid dis¬ 
charge of a decree-debt within the mean-1 
ing of the above section so as to make the 
time run against tne minor members of 
the family is fully discussed in Durai- 
swami Sastrial v. Venkatarama Iyer (l). 
where it was held that the dictum of 
Bashyam Aiyangar. J.. in Periasamiv, 
Krishna Ayyan (2) could no longer be 
said to be good law having regard to the 
change of language in S. 7 of the new Lim. 
Act. The same view is enunciated by Sada- 
siva Aiyar and Spencer, JJ., in Planiandi 
Pillai V. Papathi Ammal (3), and one of 
us followed Duraisatomi Sastrial v. 
Venkatarama Iyer (l) in Iiamnadha-n\^ 

"i.~(l911)‘’l2T”C 5037 ' 

2. (1902) 25 Mad 439 (F B). 

3. A I R 1914 :\Iad 1=22 I C 76. 
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Sivayya wUdatha Atchayya (4): No 
doubt in Mahomed Silar Sihiby. Nabi 
Khayi (5). Oilfield find Salasiva Aiyar, 
J.T., seem to approve of Bashyam Aiyan- 
gar’s observation in Periasami v. Krishyia 
Ayi/mi (2), bub this decision may perhaps 
be distinguished on the ground that no 
question of limitation directly arose in 
that case. However that may be we 
think that since there is express mention 
of apjilicatioiis for execution of decrees in 
S. 7 there is no longer room for the con¬ 
tention that it h;\« no application tocases 
where under the llinilu law the manager 
can give a valid discharge simply because 
the liability to be enforced arises under a 
decree. 

Another jioint was laised before us in 
seccu 1 ajifieal, viz. that the attachment 
of the judgment-delitor’s decree by order 
dated 15th April 1903 continued in spite 
of the dismissal of the petition on 25th 
April 1908. But whether the dismissal 
of an execution petition has not the effect 
of removing the attachment depends upon 
the facts of each case, as observed in 
naghiivachariar v. Anautha lieddi (G). 
The District Munsif points out that there 
was nothing to show that blie petition 
was not dismissed in the presence of 
parties and the decree-holder himself has 
treated the attachment as having ceased 
to exist. In the lower appellate Court 
the question does not appear to have been 
argued and in second appeal we are nob 
under the circumstances forced to hold 
that the view of the District Munsif on 
this point is wrong. The appeal is dis¬ 
missed with costs. 

_S,n./r.K. Appeal dismissed, 

'I'.llOl.S) 1S”I C 7•23^' 

5. (lUlG) 35 I C 157. 

G. (1915) 31 I C 911. 
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Spencer and Krishnan, JJ. 
(Thacharath Parkum Etathatta Kan- 
non) Human Kurup and others —Appel¬ 
lants. 


V. 


(ThayathVeetil Parkum Kayathirikal) 
Chappan Natr and others —Respondents. 

Second Appeal No 386 of 1916, De¬ 
cided on 14bh August 1917, against decree 
of Temporary Sub-Judge, Tellicberry, in 
Appeal Suit No. 488 of 1913. 

(a) Limitation Act (1859), S. 1, Cl. (15) and 

c m*^®*^**^ mortgage barred under 

Dy'“Acknowledgment of mort¬ 
gagor s title during two years of grace under 


S. 18 will not give fresh starting point of 
limitation. 

Whore the right to redeem a mortgage has be¬ 
came barred under S. 1, Cl. (15), Limitation Act 
U. of by the lap^e of GO year.^ from the 

date of the mortg ige an acknowledgment of tbo 
mortgagor’s title made by the mortgagee during 
the currency of the two years’ grace period pro¬ 
vided by S. IS will not give a fresh starting point 
of limitation as from the date of the acknowiodg* 
mcnt. The acknowledgment to have that effect 
mu^t have been made before the expirv of GO 
years from the date of the mortgage. [P 87 C 1] 

(b) Limitation Act (1859), S. 1, Cl. (15) 
Words “in the meantime” refer only to 60 
years mentioned in the first port of Cl. (15). 

The words “in tlie meantime” in S. 1 (15) refer 
only to the CO year^ mentioned in the firt part 
of the clause and do not include the two years' 
grace period provided bv S. 1^:'27 C^i/. 1001, Fell 

CP 00 Cl] 

(c) Limitation .^ct f9 of 1908), S. 19 and 
Art. 148 -Right to redeem barred under Act 
14 of 1859—Right to property extinguished 
under S. 29^ of Act 9 of 1871 — S. 19 and 
Art. 148 cannot be invoked to save limita¬ 
tion for redemption suit instituted after Act 
9 of 1908. 

Where the right to redeem a mortgage had 
become barred under Act 14 of 1850 and tbo 
right to the property it«elf had been estiiigui>hed 
under S. 20 of Act'O of 1871, S 10 and Art. 118 
of the Limitation Act 9 of 1908 cannot be invoked 
for the purpose of saving limitation for a redemp¬ 
tion suit instituted after the passing of the latter 
Act on the ground that the GO years bad not 
expired computing time from the date when the 
right to redeem accrued: 5 Mad. 132 and 27 Cal. 
lOOi.Foll. [P 87 Cl, 2] 

(d> Limitation Act (9 of 1908)—Revival of 
extinct right is not provided—Limitation Act 

(15 of 1877). ^ . 

There is nothing in the provisions of the Limi¬ 
tation Acts 15 of 1877 or 9 of 1908 to show that 
the legislature intended to revive any extinct 

rights. . ^ 

(e) Limitation — Plea “ Law at date of 

suit applies provided relief sought has not 
been extinguished under previous lav/. 

The principle that the Limitation Act appli¬ 
cable to a suit is the ore in force at the date of 
the suit is subject to the condition that the rights 
souaht to be enforced have not already been 
extinguished under the previous law. 

[P 93 C 2] 

C. Madhavan Nair —for Appellaots. 

K. P. M. Menon —for Respondents. 
Spencer. J. —Exhibit A havint? been 
found by both the lower Courts to be not 
genuine, this suit has resolved itself into 
a suit to redeem a mortgage or kanom of 
the year 1798, corresponding to the Mala¬ 
bar year 974. The District Munsif found 
the suit to be barred by limitation. The 
Subordinate Judge reversed his finding on 
this point. I am of opinion that he wa® 
wrong and the District Munsif was right. 

Under S. l.Cl. 15, Lim. Act 14 of 1859, 

the mortgagors had 60 years from the 
date of mortgage to bring a suit for the 
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recovery of their immovable property. 
Those 60 years expired in 1858. The 
clause however provides that if. in the 
meantime an acknowledgment of the mort¬ 
gagor’s title or of his right of redemption 
shall have been given in writing signed by 
the mortgagee the 60 years will be reck¬ 
oned from the date of such acknowledg¬ 
ment. In this case it has been found that 
there was such an acknowledgment in 
1861 (Malabar year 1036). The Subor- 
idinate Judge thought that because S. 18 of 
the Act provided two years as a time of 
grace for suing under the law as it existed 
Ibefore this Statute of Limitation was 
introduced therefore two years must be 
included in the time within which an 
acknowledgment, if made, would extend 
the period of limitation. S. 1, Cl. 15, is 
however quite clear to the contrary. The 
words' * in the meantime” can only refer 
to the 60 years mentioned in the first part 
of the clause. If authority be needed the 
case of Fatimatulnissa Degum v. Sundar 
Das (l) is quite decisive on this point. 
At page 1010 the Judicial Committee of 
the Privy Council observed that under 
Act 14 of 1859 the right of the mort¬ 
gagors bo sue was kept alive till 1862, 
but if they did not sue the Act remained 
unqualified by the proviso as to acknow¬ 
ledgment. 

For the respondents it has been argued 
that, as according to the Privy Council 
decision in Soni Ram v. Kanhaiya Lai 
(2) the law of li mitation applicable to the 
case is not Act 14 of- 1859, the law in 
force at the date of the acknowledgment, 
but Act 9 of 1908, which was in force at 
the time of the institution of this suit in 
1911, the mortgagors must under Art. 148 
of that Act have 60 years from the date 
when the right to redeem accrued, that 
is in the case of a kanone 12 years from 
the execution of the kanom deed. This 
will bring us to 1870and the acknowledg¬ 
ment having been made in 1861 before 
the expiration of the period prescribed for 
the suit a fresh period of 60 years will, it 
is argued, under S. 19 of Act 9 of 1908 
have to be computed from the time when 
the acknowledgment was signed and thus 
the mortgagors had time till 1911 within 
which to institute this suit. The answer 
bo this ingenious argument is that the 
right of the mortgagors to sue havin<j 

* - ■ ■ ■ - ■■ _ O 

1. (1916) 27 Cal 100J=27 I A 103. 

2. (1913) 85 All 227=19 I C 291=40 I A 74 
(PC). 


become barred as from 1658 by force of 
the .\cb of 1859 and their right to the' 
land having been extinguished by S. 29 
Act 9 of 1871, the subsequent Acts of 
Limitation contained no provision where¬ 
by a right which had previously become, 
extinct could be revived. This is the view, 
taken in Mukkanni v. Manayi Bhaita (8)| 
and in Fatimatulnissa Degum v. Siuider 
Das (l), and we must follow those authori¬ 
ties The appeal is allow’ed. Wo restore 
the decision of the District ^lunsif with 
costs here and in the losver appellate 
Court to be paid by 1 and 5 respondents. 

Krishnan, J. —The question raised in 
this second appeal for decision is one of 
limitation. The Subordinate Judge has 
given plaintifls a decree allowing them to 
redeem a kanom mortgage of 1798, over¬ 
ruling the defendants’ objection tliat the 
right to redeem had boconio barred by 
limitation so long ago as 1862. To save 
limitation an acknowledgment of the mort¬ 
gagor’s title in 1861 is relied on. The 
question is whether that acknowledgment 
is sufficient for the iJurpose with reference 
to its date as it was made more than 60 
years after the date of the mortgage. Ap- 
pellants’counsel argues that under Act 14 
of 1859 the claim to redeem become barred 
in 1862 on the expiryof the period of two 
years granted under S. 18 of that Act in 
spiteofthe acknowledgment alleged. This 
argument is 1 think clearly well founded. 
Under S. 1, Cl. 15, of that Act a suit 
against the mortgagee of any pro¬ 
perty for the recovery of the same 
was not main tainable after 60 years 
from the time of the mortgage unless in 
the meantime an acknowledgment of the 
title of the mortgagor was given in writ¬ 
ing signed by the mortgagee or some per¬ 
son clai.ming under him in which case the 
60 years’ period had to be calculated from 
the date of that acknowledgment. The 
words used are “in the meantime” which 
can only refer to the first 60 years pro¬ 
vided under that section: see Mukkanni 
V. ^^anan Bhatta (3). The Subordinate 
Judge holds that because under S. 182 a 
period of two years is given for all suits 
as if the Act has not been passed and as 
at the time the acknowledgment in this 
suit was made, namely in 1861, a suit to 
redeem the plaint kanom would not have 
been affected by limitation by force of 
the section, the said acknowledgment was 
su fficien t to start a new period of limita- 

3. (1882) 5 Mad 182’. 
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tion. In fact he has extendel the scope 
of 3. 18 to ackaowlelgments as well. 
There is really no warrant for this in the 
language of the section. It merely kept 
the right to sue alive for two years an l 
as no suit was brought by plaintilTs before 
1st Januarv 1862, the liar unler 3. 1, 
Cl. 15, took effect. See the observations 
of the Privy Council in Fatiniitulnissi 

V. Sunday 

It was suggestel that the worUs in 


the meantime” shoulh be taken as inclu'l- 
ing also the periol of grace of two years 
»)rovi26l In' the Act. Whatever doubts 

* * II 

may arise if the worls usolwere the 
periol in' 0 scri!)e 1'' as in the later Limita¬ 
tion Acts, there can 1)9 no possible doubt 
tint the words ‘ in the meantime” cm 
only refer to the psriol montional in 
Cl. 15 itself. Admittelly the acknaw- 
lelguaout relied on in this case does not 
satisfy the rejuiremonts of Cl. 15, tlaere- 
foro after Ist -Tanuary 1852 a suit to 
redee.ii this kinom of 170S would have 
failel as barrel by limitation. By 3. 2.), 
Act 0 of 1371, the right to the property 
itself became extinguishel thereby. It 
was however urgi*d l)y Mr. Meaon for the 
plaintiffs that we should apply Act 9 
of 1908 to tha present suit as that Act 
was iu force at the time of th5 suit; and 
applying that he claimed that his suit was 


in time. As an alteration has been male 
in the law with regard to the starting 
point of limitation in the case of suits 
to redeem in Act 15 of 1877 anl in the 
jjrasenb Act, that point being now tha 
date when the right bo reieem accrues 
whereas under the previous .\cb the start¬ 
ing point was the date of the mortgage 
itself the acknowledgment of 1361, though 
insutlicienb to save limitation under the 
older Acts being more than 60 years from 
the date of the mortgage would be suffi¬ 
cient under Act 9 of 1908 as being within 
60 years from the date whan the right to 
redeem accrued,asakanom is not redeeno- 
able till after 12 years from its date under 
the Malabar Customary law. Mr. Meaon 
relied on the case reported as R(int 

V. Kanhaiija Lai (2J and asked us to hold 
that this suit was nob barred under Act 
9 of 1903, ignoring the position under the 
previous law, 

The answer to this contention is that 
as the right bo redeem in this case had 
already become barred in 1862 and the 
right to the property itself extinguished 
there was thereafter no subsisting right 


in the plaintiffs to which the present 
Act could apply. No doubt the Limita j 
tion Act applicable to a suit is the Act in^ 

force when the suit is filed, and if the suitl 

• 

is barrel under that Act no further ques-j 
tion arises. That was the position in the 
Privy Council case above cited. The 
further question that arises here did not 
arise in that case. The i)rinciple that the 
fjimibation Act applicable to a suit is the 
one in force at the date of the suit ic sub 
jecb to the condition that the rights 
sought to 1)8 enforce I ha I nob already 
been extinguishel under the previous! 
laA’. There is nothing in Act 15 ofl 
1877 or in Act 9 of 1908 bo show that| 
the legislature intends I to revive any, 
extinct right.^?. The cases alrealy cited, 
Mii'i'kanui v. Mini,ni BJiatta. (3), and 
Fiitim itiihiis'^u Begum v. Sunday Das 
(l), are clear authorities for this view, if 
inloed authority is needed. It is there¬ 
fore clear that the i)Iainbiff's right to 
reieem the kinon o* 1798 was lorg ago 
barrel, anl when they failed to establish 
the kinom of unler Ex. A on which 

they primarily base 1 their suit, the suit 
should have been dismissed. I agree 
witla my lexrne l brother in the order 
propoced by him. 

sn./r.K. Appeal allowed. 
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Srsiiagiri Aiyau and Napikr, TI. 

Subramania 4(i/ar—Plaintiff—Appel- 

ant. 

V 

J<Jarayanaswami Vaadyar —Defendant 

—Respondent. 

Second Appeal No, G34 of 1916. De¬ 
cided on 30th October 1917, against 
decree of Disb. dulge, Tanjore in Appeal 
Suit No. 280 of 1915, D/- 19th January 
1916. 

(a) Transfer of Property Act (4 of 1882 ), 
S. 83—Deposit more than due is valid under 
S. 83 

The deposit of a Lirser sum than is due to the 
mortgagee, from which the latter is asked to taka 
whatever is due to him, is valid under S. 83, T. 
P. Act, and from the date of such deposit interest 
ou such amount ceases to run. fP 90 0 1] 

(b) Civil P. C. {1908}, O. 24, R. 3- 
Mortgagee wrongly refusing to withdraw 
deposit — Redemption suit — Mortgagor *• 
entitled to interest from service of su®* 
mons — Transfer of Property Act (4 of 
1882), Ss. 60 and 83. 

Where a mortgage wrongfully refuses to 
receive tha amount deposited and the mortgagor 
is forced to being a redemption suit, be isentitlod 
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to interest after the date of tho service of the 
plaint and summons on the defendant. 

[P 90 0 21 

Properties in schedule A were mortijaged to 
defendant in 1902. A portion of these properties 
■covered by schedule B was subsequently mort¬ 
gaged to one ii. R. sued on bis mortgage and 
brought the schedule B properties to sale, svhich 
were purchased by the plaintifi subject to defen¬ 
dant's mortgage. Plaintiff paid the money due 
on scheule A mortgage into Court and pro35ut?d 
a petition, requiring that defendant should ac¬ 
cept it aud give possession of all tho properties 
or that be should take from the amount deposit¬ 
ed whatever was due on the Sch. B mortgage and 
deliver to him the Sch. B properties, and that 
the Court should provide for the costs. Defend¬ 
ant refused to receive an unspecified proportion¬ 
ate amount, but was willing to deliver to plain¬ 
tiff tho title-deeds of the Sch. B lands only on 
receiving the entire amount due on Sch. A pro¬ 
perties. Plaintiff in consequence, sued for re¬ 
demption of Sch. B properties, the whole amount 
•deposited remaining in Court: 

Held: (I) that as a large amount was deposited 
in Court than was due under the Sch. B mort¬ 
gage, the tender was valid and interest ceased to 
run from its date; that under O. 24, R 3, 
plainti^ was entitled to interest after the date 
of tho service of the plaint and summons on 
■the defendant. [!' 91 C 2] 

(c) Contract Act (9 of 1872), S 38—Rules 
as to tender is part of law of contract—Vali¬ 
dity is not affected by offer of larger amount 
than due—T. P, Act, S. 83, 

Per Seshagiri Aiy%r,J .—The rule as to tender 
is pirt of the law as to performance of a cootract 
as laid down in S, 88, Contract Act. [P 90 0 2] 

If parties make a bona fide attempt at per¬ 
forming their contracts, the rights of the parties 
should not be defeated by technicalities. There 
is DO rule that where a person tenders a largo 
amount and asks for a change, be should not 
have the benefit of the tender. I.P 90 C 2] 

(d) Transfer of Property Act, ( 4 of 1882), 
S. 83—S. 83 gives no scope for discretion to 
award costs --Tender with prayer for costs or 
with prayer to ascertain actual amount due 
is bad. 

Per Napier, J .—S 83, T. P. Act, docs not con¬ 
template the exercise of any discretion by the 
•Ooucb in the matter of making either party liable 
for costs or granting any relief. If a tender 
■under the section is accompanied by a prayer 
for costs and the Court refuses to take action 
thereon tho tender is bad. The tender is 
equally bad if in making the deposit the mort¬ 
gagor requires the Court to ascertain the amount 
due on tho mortgage. [P 91 C 2, P 92 C 11 

T. 11. Bamachandra Aiyar and 
5. Uaiigachariar —(or Appellant. 

T. R Narayanaswami Aiyar — for 
Bespondant. 

Seshagiri Aiyar, J. —This suit is for 
redemption. Although the question of tho 
priority of the two mortgages in dispute 
is not easy to determine, I shall proceed 
on the same assumption on which the 
Courts below have acted throughout. 
The defendant obtained a mortgage of 
1918 M/12 k 13 
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the A schedule properties in 1003 On 
a portion of those proi)erties which 
are included in the Sell. B tlura 
was a mortgage to one Bava Howther. 
This Howther brought a suit on his 
mortgage. The properties wore put up 
to sale and the prosont plaintiff pur¬ 
chased Sch. B properties alcno in 
1903, subject to the defendant’s mort¬ 
gage. After he became the purchaser, the 
plaintiff presented an application under 
S. 83, T. P Act, in January 1912, calling 
upon the defendant to receive the amount 
due and to deliver up the title-deeds, 
This application is Ex. Q. In it peti¬ 
tioner states that ha has paid into 
Court the whole of tho money duo on tho 
mortgage of the Sch. A properties, aud 
asks tho defendant to accept the amount 
and to give him possession of all the pro¬ 
perties. Then he makes an alternative 
re.iuesb to the effect that, if tho defend¬ 
ant is willing to receive the principal 
amount due in respect of the Sch. B pro¬ 
perties alone, he may draw out that 
sum from Court aud give i)Ossession of 
the Sch. B properties. The reply of the 
defendants is Ex. R. I will use his own 
language in referring to it. In para. 2 
he says: 

“As there is only an offer to pay only the 
proportionate amount I am unwilling to a2;opb 
the same. The petition does not state liow much 
is the porportionate amount and I am not will¬ 
ing to accept it." 

In para. 5 he says that he is willing 
to hand over Sch. B land? alone on 
receiving the whole of the amount of the 
mortgage due upon Sch. A properties. 
As the parties wore not able to come to 
terras the Subordinate Judge passed this 
order upon the plaintiff’s petition. 
“Oounter-petitioner refuses to receive the'monay. 
Petitioner is referred to a regular suit. This 
petition is dismissed”. 

Thereupon the present suit was brought. 
It is admitted that ever since 9th January 
1 )12, when tho money was deposited by 
the plaintiff, it has remained in Court 
and has not been drawn out by him. In 
the present suit the plaintiff asked that 
he should be allowed to redeem Sch. 
B properties on payment of Rs. 1,800 
odd out of the sum of Rs. 3,650 de¬ 
posited by him. The defendant raised 
various objections. lie stated the same 
grounds which he pub forward in the 
counter-petitions. He also raised the 
plea that the plaintiff was only a be- 
namidar and as such was not entitled to 
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redeem the property. The Subordinate 
Judge found all the issues against the 
defendant and gave a decree to the plain¬ 
tiff as prayed for. He foun 1 that the 
sum of Ks. 1,S52.3 10 rnentionel in the 
plaint 'vas the correct amount payable 
in respect of Seh. B [noperiies. In 
appeal, tlie District Judge contirme l the 
hndings of the Subordinate Judge upon 
all the j'oints except upon the question 
of interest and mesne prodcs. lie hell 
that the plaintiil wrs the real owner, and 
that the defendant is only entitlel to the 
proportionate amount due upon the Sch. 
B properties. But he was of opinion 
that the tender was not a valil one and 
th?t conse iuenMy interest dil not cease 
to run froni the date of its deposit in 
Court. Toat is the main point to be de¬ 
cided bv us. 

I am unable to agree with the District 
Judge on the question of the validity of 
the tender. S. S3, T. P. Act, says: 

“The mortgagor or any other person entitled 
to institnto puch suit may deposit...to the ac¬ 
count of the mortgagee the amount remaining 
due on the mortgage.” 

The second paragraph says: 

"The Cmirt shall call upon the mortgigee by 
notice to state the amount then duo on the 
mortgage and his willingness to accept the 
money iji full discharge of such amount.” 

The section does nob say that nothing 
more than the amount actually due should 
be paid. Of course if the money depositel 
is less than the amount payable to the 
mortgagee, the section will not be satis- 
tied; bub where more than the amount 
due is paid, I fail to see anything in the 
section to compel me to hold that the 
amount remaining due has not been paid. 
The English authorities to which I shall 
presently refer support the view I have 
taken. In the earliest case on the sub¬ 
ject, Trade’s case (i), the resolution, as it 
is called, is thus stated: Eesolubion 3: 
“A tender of more than is due is good.” 
This decision was followed in Douglas v. 
Patricli (2) by a Bench of four Judges 
including Kenyon, C. J. Ashburst, J., 
said: "There is no doubt a tender of the 
greater includes the smaller sum.” Duller 
and Grose, JJ., use almost the same 
language. These two cases and others 
were considered in Dean v. James (3). 
Four Judges of the King’s Bench beaded 

by Denman, C. J., accepted the correct- 

^ _ _ • 

1. (1572) 5 Co. Rep. 114a. 

I 2. (1790) 3 T R 683. 

3. (1933) 4 B & Ad 546. 


ness of the earlier decision. Littledale, J.’ 
said; 

‘ Tbis ca^e fills wiLbia the third resolution in 
ll’n le's ci<e (1) th.at if a man tender mcco thin 
he ought to pay it is good for oftme tnajiis 
continct minus, and the othor ought to accept 
so much of it as is due to hiiu.” 

in Bevdns v. liees (4J the Ciiief 
Biion and three other Barons affirmed 
the proposition laid down in the earlier 
case. The Chief Baron sail: 

“I am prepared to say that, if the creditor 
knows the amount due to him and i^ offered a 
larger sum .and without any objection on the 
ground of want of changn makes quite a col¬ 
lateral objecUoa, that would bo a good tender.” 

I may mention in this connexion that 
there are some curious decisions in tho 
I'mglish Courts to the efl'ect tnat; where 
a debtor on paying a larger sum asks the 
creditor to take what is due to him and 
return the balance with a change, that 
w’ill not be good tender. I have not exam¬ 
ined this matter very cirofuUy bo see 
on what principles this exception as re¬ 
gards a claim for change is based. Pro¬ 
bably it is due to the idea bhab the credi¬ 
tor should nob bo put to any trouble in 
accepting a tender. I do not think that, 
in this country, where we are not ob¬ 
sessed by technicalities of such a narrow 
description, weshallbe jusbitiedin accept¬ 
ing a rule tliat where a person tenders a 
large amount and asks for a change, he' 
should not have the benefit of the tender.| 
Apart from this rule as bo the claim for' 
a change, the decisions I have referred bo 
attirm the principle which has been coo- 
sisbentiy laid down since ira(/f‘s case (l). 
All these decisions werepissel before the 
Transfer of Property Act was enacted. I 
feel no doubt that the framers of the Act 
had these decisions in their mind in draft- 

J 

ing the rule as to tender and deposit. It, 
is to be remembered that the rule as to 
tender is a part of the law as to the per¬ 
formance of a contract. S. oS. Contract' 
Act, which uses the term "offer”, lays 
down three conditions. The offer must 
be UDcoodiiicnal; it must be made at a 
proper time and place; and the thing 
offered must be produced for inspection. 

bo far as I have been able to see there 
are no provisions in any English Act re¬ 
lating to tender. The practice is referred 
to in Bullen and Leake, pp. 710 and 711* 
There is an analogous provision in the 
rules of the County Court. Now I shall 
refer to a few Indian decisions which were 
quoted on behalf of the respondent. Al l 

4. (1S39) 5 M a: \^306=i tTJ (d.s-7’2C3.^ 
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that was decided in Venkatr&ino, Aiyang^r 
y.Rangasaivmi Aiyangar (6) was that the 
mortgagee should nob be compelled, be¬ 
fore accepting the tender, to decide a dis¬ 
pute which has arisen lietwcen the par¬ 
ties as to the extent of the subsisting in¬ 
terest of the mortgagor in the equity of 
redemption. I do not think that this de¬ 
cision is against the view I have enun¬ 
ciated.In Lai Baic/ia V. Arcot Naraina- 
sivami Mudaliyar (6) Sir Arnold White, 
C. J., and Ayling, J., held that an offer to 
pay such amount as may be duo on a set¬ 
tlement of account, if the payee would 
execute an indemnity bond, is not a valid 
tender. To use the language of the Con¬ 
tract Act, in that case there was no un¬ 
conditional tender. In Sublai Goujidan 
V. PalaniGoundan (7), where a tender of 
money which was less by nine pies was 
made, the learned Judges seem to have 
held that it was not a valid tender. If I 
were deciding that case, I would have ap¬ 
plied the maxim de mininxia non curat 
lex\ however, that may be the principle 
that where a man tenders less than what 
is actually duo it is not a good tender, is 
the only proposition that must be taken 
to have been laid down in that case. In 
Ayyakuiti Uankondan v. Periyasami Ka- 
vandan (8) it was held by Coutts-Trotter 
and Kumaraswami Sasbriyar, JJ., that, 
where a bond contains a stipulation bv 
way of penalty aud the debtor deposits in 
Court wh^t he considers to be reasonable 
compensation for the penal claim, it is a 
valid tender. 

The principle to be borne in mind, es¬ 
pecially in this country, is that the par¬ 
ties should be given an opportunity of 
making a bona ffde attempt at performing 
the contract. If that requirement is 
complied with, the rights of the parties 
should not bo defeated by technicalities. 
Of course if the law imposes conditions 
we are not at liberty to disregard them 
on the ground they are against justice. 
I am of opinion that the tender in Janu¬ 
ary 1912 was valid. At any rate, so far as 
the ceasing of interest after the date the 
defendant was served with the summons 
in the present case is concerned, I entertain 
no doubt about it. The defendant was 
informed by the plaintiff that the money 
was already in Court, ha was told what 

6'|l912) 17 I. 0. 368.' 

6 . (1911) 34 Mad 320=12 I C 502. 

7. (lOlG) 34 I. C. 826. 

8 . (1915) 39 Mad 579=30 I C 497. 
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the exact sum was which was due and 
payable to him; he was further told that 
he could draw that amount from Court. 

The Courts below have found tiiafc the 
exact amount mentioned in the plaint 
was the sum which was payable to the 
defendant and nothing more. Under bhesei 
circumstances the principle of 0. 2-i, R. 3,i 
Civil P. C., applies, and the plaintiff is 
entitled to interest after the date of the 
service of the plaint and the summons onl 
the defendant. I w’ould modify the decree' 
of the lower appellate Court by giving 
interest to the plaintiff from the date of 
the service of the plaint and summons on 
the defendant. The parties are entitled to 
proportionate costs in this Court and in 
the Court below. 

Napier, J. —I have found some ditO- 
cuUy in holding that there was a deposit 
within the meaning of S.83, T. P. Act, for 
in my^pinioD, the petition which was 
filed with the deposit was nob a petition 
contemplated by tlie section. The section 
requires that the mortgagor should de¬ 
posit, to the account of the mortgagee, 
the amount remaining due on the mort¬ 
gage, and that thereupon the Court should 
give written notice to the mortgagee, and 
he, on presenting a petition stating the 
amount then due on the mortgage and his 
willingness to accept the money so de¬ 
posited. is entitled to receive the money. 
Now the appellant, according to the lan¬ 
guage of his petition, sought something 
different. He asked the Court to pass an 
order 

"directing the counter-petitioner to hand over 
all the eaid othi lands with the produce to the 
petitioner on receiving the othi amount of 
Ra. 3,650 or directing the counter-petitioner to 
hand over the lands along with the produce 
bought in auction on receiving the proportionate 
amount making the counter-petitioner liable for 
the costs and granted other reliefs." 

This petition is clearly not contemplat¬ 
ed by the Act. This Court has, under its 
powers to make rules given by S. 101 of 
the Act, framed rules for theoriginal side 
which, though not applicable to the pre- 
sent case, indicate the scopeofthe section. 
They require that the mortgagor should 
file an affidavit stating the facts of the 
case and in addition to depositing the 
amount due on the mortgage, deposit in 
Court a sum sufficient to provide for the 
cost of the mortgage, etc. They do not! 
contemplate the exercise by the Court of! 
any discretion, in tlie matter of making 
either party liable for costs or granting 
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.any relief. I am clear therefore that if 
the Court liad refused to take any action 
on this petition the proceeding purported 
to be taken under S. 83 wculd have 
been l)a'l. However the Court oil give 
notice to the mortgagee an 1 1 muit take 
it that it treated the applicition as being 
iu [iro[>or form. Tlie mortgigee dil not 
take objection that the mortgagor ha.l not 
depoeitel the amount remaining due on 
the mortgage, so as to enable him to de¬ 
cide whether he would accept the money 
so depositol in full discharge of the am¬ 
ount as calculated by him. Just as it was 
the duty of the raortgigor to 'leposit the 
amount rom\ining due, so it was the duty 
of the mortgagee to statethe amount then 
duo on the mortgage. It appears to me 
that if he had state 1 the amount as some 
figure under the whole othi amount and 
had claimed to receive that amount out of 
the total amount deposited he would have 
been entitlel to do -ro. It is on tlais foot¬ 
ing alone that I can find that the pro¬ 
portionate amount on such properties was 
in tact deposited. If the petition was to 
be read as requiring the Court to ascer¬ 
tain what the proportionate amount was, 

I should cdrtaialV hold that there was no 
proper deposit, but in the view tint the 
petitioner loft it to the mortgigee to take 
whatever sura under the total amount, 
which he thought he was entitled to as 
proportionate, I am not prepared to say 
that the deposit was not' good. I agree 
with the order of my learned brother. 

S.N./r.k. Decree modified. 
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Phillips and Krishnan. JJ. 

Sundaravi Ai/ydngcir — Defendant .Ap¬ 
pellant. 

V. 

Uamaswami Ayyangar and another — 
Plaintiffs—Respondents. 

Second Appeal No 1311 of 1917, Deci¬ 
ded on 19th April 1918, against decree 
of Temporary Sub-Judge, Salem, in Ap¬ 
peal Suit No. 135 of 1916. ^ 

(a) Madras Revenue Recovery Act {1864), 
Ss.37-A, 38. Proviso and 59—Sale for arrears 
of revenue, confirmed by Drputy Collector 
and approved by Collector—Order of Collec¬ 
tor becomes final—Board of Revenue has no 
powers to direct Collector to cancel such 
order—If being directed by Board Collector 
cancels his order, and purchaser sues to set 
aside cancellation, suit is not governed by 
limitation period prescribed in S. 59. 

Where a revenue sale is confirmed by the De¬ 
puty Collector and approved by the District Col- 
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le;lor uaJer S, 3, M-idris Regln. 7 of 132S, the 
order becomes final under S. 33 (3), Madras Re¬ 
venue Rocovorv Act. [P O') C 11 

The B^ard of Revenue has no jurisdiction to 
interfere with such order and direct the Collector 
to cancel the fP 33 C 11 

Where therefore a Collector, under the Board’s 
directions, in supersession of his order approv¬ 
ing of a saie, cancelled it and the purchaser 
broAJght a suit for setting aside the order of can- 
cellatiou and for possession: 

Ilchl: (U tbit the action of the Board of 
Revenue was wholly without jurisdiction; (2) that 
the suit w.is not governed by the limitation 
period prescribed in S, 59, ^ladras Revenue Re* 
covorv Act, as the order cancelling the sale was 
only a review of the previous order confirming 
the sale. 33 Mad. G5 Fn//.; 12 Mnd. 103; 26 
Mad. G"8 and 3 M. L. J 255, Disf. [P 91 C H 

(b) Practice—Revision—Authority having 
genera! powers cannot direct to pass special 
orders 

Wliere a certain power is given to the C illector 
by Statute, it is not open to the authority hav¬ 
ing oulv general powers of revision over him, to 
direct him to pass a special order contrarv to 
what he has already done. [P 92 G 2; P 93C I) 

(c) Madras Revenue Recovery Act (1864), 
S. 38. proviso—Proviso does not give power 
to set aside sale after confirmation. 

The proviso to S. 38 does not give power to .set 
aside a silc after it has been confirmed under 
the fir.st part of the section. fP 93 C l] 

K. Bhashyavi —for Appellant. 

]*. Somayya —for Rsbponlents. 

Government Pleader —for the Crown. 

Judgment.—In this cise a revenue 
sale was held, in which defendant 1 9 
land was sold under Reveoue Recovery 
Act (2 of 1864). A petition under 9. 37-A 
of that Act to set aside the sale, was dis¬ 
missed and also a petition under S.38(l), 
Act 2 of 1864. These two orders were 
passed by the Deputy Collector, and his 
order of confirmation of sale was ap¬ 
proved by the District Collector unler 
the powers conferred on him by S. 3, 
Madras Regulation 7 of 1828. By this 

confirmation the order of confirmation 

under S. 38 (3), Act 2 of 1864, became 
final. Dater on however the Board of 
Revenue directed the Collector to cancel 
the sale and iie cancelled it accordingly. 
Plaintiff's sut to set aside this last order 
and to recover possession of the property 
purchased by him at the revenue sale, 
has been decreed by tho Subordinate 
Judge. The first objection taken is that 
under Madras Regulations! and 2of 1803 
which gave the Board of Revenue power 
of general superintendence over Collec¬ 
tors, the Board had the power to set 
aside the sale. When a certain power i 
given to tne Collector by Statute it is no 
open to the authority having only gene 
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ral powers of revision overhicn, to direct 
him to pass a special order contrary to 
what ha had already done. In this case 
the order cancelling the sale though pur¬ 
porting to be passed by the Collector was 
,really the order of the Board of Revenue 
|Who had no such power under Act 2 of 
il864. We have not been referred to any 
authority in support of this contention 
aud we cannot accept it. 

It is next arguel that as the District 
Collector has powers of revision over 
Assistant Collectors exercising the powers 
of a Collector, under Madras Begin. 7 of 
1828, he had under S. 33 (3), Act 2 of 
1864 power to pass the final order can¬ 
celling the sale. The order under S. 38(3), 
Act 2 of 1864,was however passed in this 
•case by the Deputy Collector, and when 
his order was confirmed by the District 
Collector, it became a final order passed 
by the Collector within the meaning of 
',S. 38 (3) and neither he nor the District 
^Collector, had himself power under the 
Act to pass any further order. We can¬ 
not accept a further contention that the 
proviso to Cl. (3). S. 38, gives power to 
set aside a sale after it has been con¬ 
firmed under the first part of the section. 
The power given under that clause is one 
that most be exercised in lieu of the con¬ 
firmation of the sale. The third point is 
that this suit is barred by limitation 
under S. 59, Act 2 of 1864, as it lias not 
been brought within six months of the 
lorder complained against. The order 
laebting aside the sale, was in effect a 
review of the previous order confirming 
the sale and therefore following Damor?ar 
I:Jadar v. Municka Vachaka (l), we 
think that S. 59 is inapplicable, for it 
svas an order passed wholly wibheut juris¬ 
diction, and not under any power con¬ 
ferred by the Act. In this view Venkata 
V. Chengada (2); Raman Naidu v.B/ias- 
soori Sanyasi (3) and Isxoara Pattar v. 
Karuppan (4) can be distinguished. The 
last argument is that, on the merits, the 
sale should have been set aside. The 
finding of the Subordinate Judge that no 
substantial injury was proved to bo due 
to the only irregularity in the conduct of 
the sale, concludes this point. The second 
appeal is accordingly dismissed with costs 

1. (1909) 33 Mad 65=3 I C 463=0 M L T 

177. 

2. (1809) 12 Mad 168, 

3. (1903) 20 Mad 638, 

4. (1893) 3 M L J 255. 


of respondent 1. The inomovandum of 
objections is dismissed. 

S.N.Ai.k, Appeal d^wiis^ed. 
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.Abduk Rahim and Oldfii'ld, JJ. 

Appu Boiv —Plaintiff—AppoUaht. 

v. 

Kaveri —Defendant—Respondent. 
Second Appeal No. 884 of 1916, Deci¬ 
ded cn 25th September 1917 aga-.n&t de¬ 
cree of Dist. Judge, Salem, in Appeal 
Suit No. 130 of 1914. ^ 

(a) Madras Estates Land Act (1 or 1908), 

S. 185—Proof of land being private and not 
raiyati how to be adduced slated. 

Stetion 185 permits the landlord to produce 
any evidence other than that specified in the 
section to prove that the land in dispute is his 
private land, and not raiyati land. 11 94 C 11 

(b) Madras Estates Land Act (1 of 1908), 
S. 185—Presumption is in favour of tenant 
but it must be seen if it is rebutted. 

The section raises a presumption in favour of 
the raiyat, but ihe qxut^ticn »o be ccns5deied is 
whether the evidence adduced by tbc landlord 

is sufficient to rebut teat presumpticu. 

IP 94 0 2] 

K. R. Subrnmania Sastri for Ap- 

pellaot. 

S. Visxvanadha Aiyar and P, N.Nages- 
loara Aiyai —for Respondent. 

Judgment. —The suit was in eject¬ 
ment. and one cf the questions l.efcie the 
lower appellate Court w as w liether the 
land in dispute was the pvivute land of 
the plaintiff or the raiyati land of the de¬ 
fendant. The District Munsif held in 
favour of the jrlaintiff but in apireal, 
the learned District Judge was of opinion 
that S. 185, Madras Estates T^and Act 
permitted only a specific kind of evidence 
to be adduced in proof of the allegation 
whether certain land was the private 
land of the landholder. Taking that 
view of the sfotiou, he came to the con¬ 
clusion that the plaintiff failed to adduce 
any proof that the land was his private 
land. The learned pleader for the ap¬ 
pellant points ont that there wore at 
least two documents Ex, A and B, which 
contained an admission of the plaintiff’s 
title. The statement which is said to 
amount to an admission is to the etlect 
that the land belongs to the plaintiff’s 
patta. He also points out that there 
was evidence of the plaintiff that the 
laud was his private land. Further 
there was evidence furnished by the con¬ 
duct of the defendant which supports the 
plaintiff’s case. S. 185 says: 
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‘'A'hen in any 'Ult or proceedin': it beemes 
to determine whether any land i' tho 
landho! let’s private land, rc;ard shall be had to 
tho loval custom and to the question whether 
the laud v/a^ before the first day of July 190^ 
specifical'v !.*i as privitj land and to any (ither 
evid-neo that may be prodnacd. but tbelmd 
shall be presumed not to bo privat' laud until 
the coutrary is shown. I’n lided Iha' all land 
which proved to have been culiivatcd a' pi'i* 
vato lind bv the l.-ndh-'Mer hinistd*. by hi' own 
servants or bv hir-’d l.'.bou' avith his own or 
hired stcck for twelv--* years immediatclv before 
the commencement of this Act, shall be deemed 
to ba the Uudholdcr's private liad." 

The whoblor it was neces¬ 

sary for it to inentioii certain olaseea of 
ovidenc'Q or not, does lay down that evi- 
deiice other than that mentioned may be 
produced in support of the landholder 3 
allet;ttion. With reference to Kx. A, 
which is a muohilika execrtol by tho 
defendant in 1904, that i=!, since Ist July 
4898, it is ur^ed that S. 1H5 in mention¬ 
ing that 

“regard shall be bad to local custom and to 
the question whether the land was before the 
Ist July ISilB specifioally let as private land,” 

means to exclude any evidence of lotting 
as private land after Isb .July 1898. That 
eeeiiis to he the view taken l)y Sadasiva 
Aiy.ir, J.. in 2Ju!purii LaK-slyKa)/);^ v. 
]\7riuliir(!j<i Apparow il), while Sundar.a 
Aiyar J.’s view’ was to tho contrary. In 
ChintiDuan Redli Si7iyd$i w Rajnffao^ 
Appala Nara-iimha Raja Gnru (9) the 
learned Chief justice and Ayling, J., had 
a similar question before them, and it is 
contended by the learned pleader for the 
respondent that they took the same view* 
of S. is5 as Sidasiv.i Aiyar. J: hut we 
do not think that this is correct. On 
tho other hand it seems to us that in two 
pilaees they point out that, besides tho 
classes of evidence nieutiono.l in .8. 1S5. 
it is open to tho landlord to produce any 
other evidence with mav he relevant to 
his purpose. No doubt there is a sen¬ 
tence in that judgment which might per¬ 
haps be taken to lend some countenance 
to the argument of tho learned pleader 
(or the respondent; it is to this effect: 

“What tho Court has to find is, with regard to 
the classes of evidence mentioned in the section, 
whether the land was private land at the passing 
of the Act.” 

But if that sentence is read along with 
the rest of the judgment, it seems to us 
[to be fairly evident that the learned 
Judges did not mean to lay down that, 
imder S. 185, only certain classes of evi- 

!■ (1012) 36 Mad 163=17 I C 353. 

2. A I R 1915 Mad 722=27 I C 50. 


dence are admissible, for the result of 
that would be that they would nob be 
giving eff'ect to the w'ords ‘‘any other 
evidence that may be produced.” We do 
not see any reason why we should give 
sUch a narrow’ construction to S. 185 as 
suggested by Sadasiva Aiyar, J. Besides 
Es. A is sought to be used by the plain¬ 
tiff not to prove the fact of letting but as 
containing an admissiou of his title to 
the land in question. With reference to 
Ex. B it is contended on behalf of the res¬ 
pondent that it 13 an agreement to le-isa 
for ten years and therefore inadmissible 
for want of registration. It is a razi- 
naina filed by the parties, the defendant 
and ihs plaintiff', containing several 
terms, one of wliioh is a grant of loaso 
for ten years. Tho passage upon which 
the plaintiff relies is “tliat this land be¬ 
longs to the plaintiff’s patta,” which, ho 
Bays, is an admission of his title. o 
think that the learned District Judge 
was wrong in his construction of S. 185 
and there is evidence which has to to ho 
considered in connexion witli the ques¬ 
tion as to whether the plaintiff has pro¬ 
ved that the land is his private land , 
We may out tliat S. IS-J cUailyl 

raises a ]n*esurnption in favour of the de-’ 
fenclant: but the (]U03tion that has to boj 
considerod Is whether the evidence svhich 
has been adduced by the plaintiff is 
sufUoienb to rebut that presumption. 

We set aside the decree of the lower 
appellate Court and remand the appeal 
for disposal according to law. Costs 
w ill abide the result. 

sn./h.K. Appeal oHoired. 
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Sadasiva Aiyar andSpenclr, JJ. 

{Piithiyapan'likasalayU) Abdulla KoyO' 
—Plaintiff'“Appellant. 

V. 

Kallumpuratli Kanaran and others 
Defendants—Respondents. 

Second Appeal No. 859 of 1914, Deci¬ 
ded on 22nd March 1917, against decree 
of Sub-Judge, North Malabar, in Appeal 

Suits Nos. 453 and 451 of 1912. 

(a) Limitation Act (1908), S. 14 and Art. 
36—Suit for redemption—Decree for posses* 
sion—Execution proceedings for recovery of 
damages subsequent to decree, dismissed. 
Court holding that proper remedy was by 
suit—Art. 36 applied—Mortgagor is not en¬ 
titled to deduct lime taken in execution pro* 
ceedings—There was no question of estopp** 
against defendants—Malabar Compensation 
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for Tenants’ Improvements Act (1900), Ss.5 

and 6. , 

\ MiUhir mortgagor obtained a decree for re¬ 
demption on 0th Match 1007 and was ^ 
possession of the property on 8h December IJOb, 
and carried ou execution proceedings for the re¬ 
covery of diiiia^es subsequent to decree between 
Sth November 1903 and 22ud June 1910, w-hich. 
however ended unsuccossfullv by the Subordi¬ 
nate Judge deciding in appeal that the proper 
remedy for the mortgagor was to proceed not by 
wav of execution but by a suit. He then broug 
a suit for damages both prior and subsequent to 

decree: . ,• a j 

Hcfd: (1) that Art. 36. Lim. Act, applied and 

that the mortgagor had only t.vo 

J.fc- -f A<*rr\onek fA incflflltA A SUlt. 11 ^ -J 
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date of the damage to institute a suit. 

(2) that so far as damages prior to decree were 
concerned, the mortgagor not having prayed tor 
them in the prior execution proceedings, the 
prior proceedings in execution could oot bo taken 
aivautaga of under S. 14, Lim- Act. [P 9o 1 

(3) that even as regards damages subsequent to 
■decree, the mortgager was not entitled to a de¬ 
duction of the time taken in the prior execution 
proceedings, as those proceedings were not m a 
Court which, from defect of jurisdiction or other 
cause ofUkemature, was unable to entertain it 
the executing Courts being competent to award 
■damages subsequent to decree under ... 5, Cl. • , 
Malabar Compensation for Tenants* Improve- 

meuts Act. k. 

Even assuming that a party ought not to be 
allowed to raise inconsistent conteritions as to 
procedure in two successive proceedings, there 
being nothing to show that the dismissal of the 
prior -execution proceedings and the 
that a suit was the proper remedy made by the 
Suboidiaate Judge, were on the plea of the ue- 
fondants to that effect, there "aa “O question o 
ostoppel against the defendants. [P Jo C 

(b) MaUbar Compenialion for Tenants Im¬ 
provements Act (1900). Ss. Sand 6-Intenlion 
—There should be cotnplele settlement be¬ 
tween lessor or mortgagor and lessee or mort¬ 
gagee of their dues up to dale of transfer of 
possession. 

Pec Spencer, J.—The intention underlying 
Ss. 5aud6, is that there should be a complete 
and final settlement between the lessor or mort¬ 
gagor and his lessee or mortgagee of all that is 
due from the former to the latter and from the 
latter to tho former up to the date when the 
transfer of possession takes place and that the 
subsequent re-oponiug of accounts between par¬ 
ties whose legal relationship has ceased should 
be avoided. [P 96 C 1] 

(c) Practice—Plcadings^-lnconsistent pleas 
of law in two successive proceedings involv¬ 
ing same questions, whether permissible 

Quaere. . . . , 

Per Sa'lash'a Aiijar, J .—Whether the principle 
that a party cannot blow hot and cold in plead¬ 
ings in two successive proceedings involving the 
Eame questions of rights, applies to pleas based 
on abstract questions of law, substantive or 
procedural, [P ^ 

K. Crovinda Uarar — for Appellant. 

C. V. Ananthakrishna Aiyar—iov Res¬ 
pondents, 

Spencer, J. —Tho plaintitf sued in 
Original Suit No. 150 of 190d, (or redemp¬ 


tion and po3303sion of 2 items of !'ro- 
pertv. He olitained a decree on .»t!i 
March 1907, aul was pat into possession 
of the property on 5th Hecember 
He brought this suit on 20th -Tune 

to recover compensation for damages done 

by tho defendants both prior to the de¬ 
cree in Original Suit No. loO of-OO), 
and between the decree and his entry 
upon the land. Under Art. 30, Lim. Act. 
he had two years from the dale when ihe 
alleged damage was caused to institute 
his suit, and he is now out of time unless 
he is allowed under S. 14 to 

time between 6th November H’OS. and 

22Dd .Tune 1910, spent in prosecuting 
execution proceedings to obtain the same 
relief. As regards the damage caused be¬ 
fore the passing of the aforesaid decree, 
the lower Courts were clearly right id 
refusing to let the plainMff take advan¬ 
tage of the previous execution procoodings 

for extending the lime under S. 14. for^ 
the reason that in those prcceeaings the 
plaintili did not ask to be compensated) 
(or loss sustained before the decree mt 
expressly reserved his right to make that 
the subject of a separate application. As 
regards the claim on account of damage 
alleged to have been caused after the de¬ 
cree and before possession was delivered 
to the plaintiff, the District Munsif in 
the execution i»roceeling3 refnsetl to 
award compensation under this head as 
he did not believe the plaintiff’s alloga- 
tions to be true. 


In appeal the Subordinate Judge did 
not pronounce on Hie merits of this claim, 
as he held that the plaintiff’s proper re-, 
raedy was to proceed not by way of exe¬ 
cution but by a regular suit and dismissed 
the appeal. The plaintiff did not appeal 

against that order and we are not now^ 

sitting in appeal upon it so as to he in a 
position to decide whether the plaintiff, 
should have been given the relief sought, 
by him in the Subordinate Judge’s Court. 
We have only to see whether those pro¬ 
ceedings were prosecuted in good faith in 
a Court which from defect of jurisdiction 
or other cause of like nature was unable 
to entertain it. Now S. 6, Malabar Com¬ 
pensation for Tenants’ Improvements 
Act, declares that in a suit brought for 
ejectment of a tenant in Malabar the 
Court executing the decree shall deter¬ 
mine the amount due for compensation 
(or improvements made subsequent to 
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the date of valraticn adopted in the de¬ 
cree: 

a? well as any sum of money accruing due to 
tbp plaintiff subsequent to the said date for rent 
or otberN\ise in respect of the tenancy,” 

find the Court shall vary the decree ac¬ 
cordingly. I nder S. 5, the tenaut to 
\vhom the compensation is due continues 
to hold as a tenant until lie is ejectel. I 
think the intention of the legislature is 
clear enough. It was intended that there 
should be a complete and 6nal settlement 
between the lessor or mortgagor and his 
lessee or mortgagee of all that is due 
from the former to the latter and from 
the latter to the former up to the date 
when the transfer of possession takes 
place and that the subsequent re opening 
cf accounts between parties whoso legal 
relationship has ceased should be avoided. 
I also think that the words **any sum of 
.money accruing due for rent or otherwise 
in respect of the tenancy" are wide 
enough to include damages for injury 
done by the tenant to his mortgager’s or 
lessor s property, even though the money 
may not strictly be said to accrue due 
until the value of the damage has been 
ascertained. Cl. 4 of this section makes 
such matters to he questions falling 
under S. 47, Civil V. C. fn this view 
'I consider that the execi.ting Court 
was not incompetent to entertain 
the application to award compensation 
to the decree-holder for damage done to 
his property after the passing of the de¬ 
cree and therefore that S. 14, Ijim. Act, 
does' not operate in t^his case to extend 
the time. The suit is barred. The second 
appeal should be dismissed with costs. 

Sadasiva A yyar, J. —I agree. I wish 
to add however, a few words on a question 
which, though not raised in the lower 
Courts or in the grounds of memorandum 
of second appeal, was argued before us. 
^tr, Gohinda Marar, vakil for the appel¬ 
lant, argued (IJ that the Subordinate 
Judge having in Ex. P (the decision 
passed in appeal from the order of Execu- 
tion Petition No. 851 of 1903) decided 
that the question of compensation for 
damages due to the plaintifl', both prior 
to and after the decree in Original 
Suit No. 160 of 1906, could not be con¬ 
sidered in execution proceedings, the de¬ 
fendants are estopped from contending in 
this suit that the executing Court was 
not incompetent to consider that question 
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and (2) that, so being estopped, the time 
taken in that incompetent Court must be 
deducted under S. 14, Lim. Act at least 
as regards the relief of compensation for 
acts subsequent to the said decree. 

As regards the first point, it has been, 
no doubt, held in Malhka Dasi v. Makhan 
LallChowdhtiryil), Ramgati Mohurer v. 
Pran Hari Seal (2) and Shasht Bhiisan\ 
Ma7i(Jal v.Ram Selak Mandal (3) that a; 
party cannot, as a rule, be allowed to' 

blow hot and cold" in pleading in two' 
successive proceedings involving the same 
questions of rights and if hy setting up a 
particular defence, he has induced the 
Court to decide against his adversary in 
the first firoceeding, he cannot in a sub- 
sequent proceeding based on liis own con¬ 
tention in the former proceeding be al¬ 
lowed to go against that contention. But* 
it is doubtful whether this doctrine cam 
be availed of as regards pleas based on ab¬ 
stract questions of law*. Decisions on 
abstract questions of law are not res judi-' 
cata between the same parties and if 
party can be allowed to "blow hot and 
cold ’ (as it is called) on abstract ques¬ 
tions of law, I do not see why ho should 
not argue against his oun contention ona 
pure abstract (luestion of procedure law 
in order to defeat his adversary who, in¬ 
stead of appealing against the wrong de¬ 
cision of the Court in the former i>roc 0 ed- 
ing on a (luostion of procedure, instituted 
the fresh proceeding, accepting the former 
erroneous decision as correct. However 
there are cases [see Jagannadha Hao v. 
Katreddi Kurmayga{-i), Marpal v. Sahil^ 
Ram (5)] which hold that even legal con¬ 
tentions as to procedure ouglr, not to he 

varied in a subsequent proceeding relat¬ 
ing to the same matter. Assuming then 
that a party ought not to be allowed ta 
raise inconsistent contentions as to pro¬ 
cedure in successive proceedings, provided 
that the relief sought by the other party 
was substantially the same in the prior 
and in the subsequent proceedings, there 
is nothing in Kx. P to show that it was 
on the plea of the defendants that the 
bubordinate Judge decided against the 
plaintiff on the question of law whether 
the executing Court was or was not cona- 
p^ent to go into the question of damages 

1. (1905) 2 o1;T389 

2. (1906) 8-C L J 201. 

S. A I R 1914 All 202=24 I C 81. 

4. (1907) 17 MLJ 314. 

5. (1906) 27 All 544. 
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fails. ^ ... 

As the first contention has failed, it is 
unnecessary to express a final opinion on 
the second contention. I shall therefore 
merely notice theargumentscontra there- 
bn. The cases quoted already only allow 
the plaintiff in the subsequent proceeding 
to adopt as correct the contention which 
was put forward by tbe opposite party 
and which was accepted bs‘ the Court so 
as to prevent the opposite party from 
arguing against his own previous conten¬ 
tion. Bub they do not deal directly with 
the question whether the time taken up 
in the first infructuous or unsuccessful 
proceeding could be deducted for the pur¬ 
poses of calculating the limitation period 
for the second proceedings and whether 
the opposite party is estopped also from 
contending even in arguing the question of 
limitation that the first proceeding was 
in a competent Court, the question of the 
Court’s competency being only a subsidi¬ 
ary question of law which has to be con¬ 
sidered for arriving at a decision on the 
main (juestion of limitation. It is how. 
ever as I said before, unnecessary bo ex press 
a final opinion on this matter 

s.n./r.k. Appeal dismissed. 
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Sadasiva Aiyar and Phillips,-TJ. 

Doraisiuami Muttiriyayi and another 
—Appellants. 

V. 

Muttachi —Respondent. 

Second Appeals Nos. 1133 and 1134 of 
1916, Decided on 't^Oth December 1917, 
against decreesof Temporary Sub-Judge, 
Trichinopoly, in Appeal Suits No. 54 and 
57 of 1915. 

(a) Easements Act (1882), S. 7—Right to 
drain water to lower land whether rain 
water or channel water—Right may be cus¬ 
tomary or prespective. 

An owner of land may have a customary or 
prebcriptive tight to drain water coming to his 
land by the falling of rain or drained from 
upper fields or brought by himself for purposes of 
icrigatioD on to adjoining land. [P 08 C 11 

Per S<id3siva Aiyar, J .—An owner of land 
may have a natural tight not only to drain rain 
water falling on his land on to neighbouring 
land where it is lower in level than his land, but 
also to drain water brought on his land by the 
custom and usages of the country along irriga- 
tiou cbannf'lH. [P 09 C 1] 

Vqi I’hillips, J. {Ohiter).~.\rx owner of land 
can have no natural right to pass water, which 
has come cn his land artificially, on to adjoining 
land. fPOOCi; 


(bl Easements Act ( 1882 ).S. 22 -lnjunction 
to prevent obstruction to easement must not 
be such as to debar advantages given by t> 2/. 

An injuuctiou as to easomenti \.hioh have 
b^cn broken should be confined to a direction to 
tbe party breaking not to obstruct the oxen ise 
of the easement and should not descend mto 
details, so as to prevent the sorviont owner from 
taking advantage of tbe privilugo given to_ him 
byS. 22. Ll'd. 

C. Madhavan Nair for Appell^^il'S. 

B, Sitaram Bow —for Respoudent. 
Sadasiva Aiyar, J. These se¬ 

cond appeals have arisen out of two 
cross-suits. In the earlier Suit No. 92 
of 1914, the plaintiff is the owner of 
the upper western land and ho sued for 
an injunction preventing the defendants 
from obstructing the draining of the sur¬ 
plus water of his upper land into tha 
defendant’s field, through a particular 
madai or opening which, after traversing 
the breadth of the eastern ridge of the 
plaintiff’s field, passes through tho 
breadth of the houndary ridge between 
the two villages of the plaintiff and the 
defendants respectively and then opens 
out into the defendant’s field. He also, 
prayed for the removal by the defendants 
of the bund which they had put up on 
their own land opposite to the madai so- 
as to prevent water falling through the 
madai into the defendants’ lower land. 
The 3rd relief claimed by the plaintiff 
was that be might be put in possession 
of the site of the madai situatel on his 
own patba land and its entrance, ihe 
plaintiff also prayed for further reliefs by 
way of damages caused by defendants 
acts. The cross-suit was for an injunc¬ 
tion against the plaintiff in the first suit 

restraining him -from discharging water 

through the madai into the defendants 
field and for damages. 1 shall call the 
plaintiff in the first ' suit (who is th& 
owner of the upper land) as plaintiff,. 

hereafter. ^ o •*. vt 

The first issue raised in that Suit Mo. 

92 of 1914 was whether the plaintiff 
wls entitdel to discharge the surplus 
water of his land into defendant I's land 
through the madai marked A in his plan. 
Now the w'ater which is collected on the 
plaintiff’s land seems nob to be merely 
the rain water which falls on that parti¬ 
cular land, but also water brought on la¬ 
the plaintiff’s land from irrigation sour- 
ces for the purpose of cultivation of 
sugarcane, besides the water which comes 
on to the plaintiff’s land fro.n fields 
which are still higher up and which are 
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aUo cultivatS'l for ortriculGural purposes. 
Tha juili’iuonts of hhe lower Courts con- 
=i'1er the pl viutiirs ri^hfc as of the uature 
of a natural rii^ht in some places, as a 
ciistomavv rii’ht in other places an 1 as a 
pre-crip!ive ri'»ht in vet ofclier p\rt3 of 
l:ie ju'jLiuients. As re.^arls a natural 
ri^lU. st.rictiv so callel, i' mav ho said 
that itcovei'i only L’ne ri^iit ro allow the 
rain water faliin^ upon a land which is 
naturally higher in level than its neigh- 
houring land to drain by surface How by 
gradually tlowing over, wherever and 
along whatever lines the water could furl 
its way on to that ueighijounng land. 
J-'ut such a strict interpretation of tlio 
oxpre-sicn "natural li'ghl*’ seems not to 
have ijeen adhered to always by Courts, 
riven if the owner of the upper field re- 
cliirns or improves portions of his land in 
course of ordinary agricultural operations, 
provided the water does come upon his 
land naturally and in draining it oft' to 
the lower field he does not cause more in¬ 
jury to that lower field than Nvould have 
i)ccn cause! if he l^ad left lus land in its 
naUual unituprovod condition, the right 
conferred on him bv law t-.) so driin oft' 
the water 1.as aNo 1-een describol as a 
■‘natur:.l right.” 

[ think also that even if the water was 
nob merely rain water, bub water that is 
brought according to the custom and usa. 
ges of the country along irrigation chan¬ 
nels upon the laud, the right to pass it 
on to a land of a lower level may bo spo¬ 
ken as a "natural right” without much 
violence to language, tn the present 
case the District Munsif find.s a custom¬ 
ary right on the part of tha plaintiff’s 
land and similar lands south and north 
of the plaintiff’s land in the plaintift’s 
\ill.ig 0 to throw off tlie water co ning on 
to those fields for purposes of agricultural 
irrigation on to the lower lands in the 
defendants’ village to the refpeotive fields 
in the plaintiff’s village situated opposite 
to and south of the first mentioned lands. 
The Subordinate Judge in para. 7 of his 
judgment notices this finding of the Dist¬ 
rict Munsif that the lands in the plaintiff's 
village of Pallavaram have been accus¬ 
tomed to drain their water through 
inadais shown in the Gommussioner’s plan 
into the lower fields in tha defen¬ 
dant 3 village of Velayudampatti, bub 
he does nob expressly find that a cus- 
tomary right of easement bo so pass on 
the water through madais, even though 


the water was brought in for purposes of 
agriculture, has been establishel.^ He 
refers mainly to natural rights strictly 
90 callei, that is. those rights whio'n re¬ 
late only to the drainage of rain water 
and tha passing on of the water hy sur¬ 
face llow bo the lower Imd without a 
definite outlet He might have intended 
bo find a customary right of easement 
also. However I think that it is better 
to request the lower appellate Court to 
submit a definite and clear findingon this 
customary right and as to tlie extent of 
such customary riglit, though the defen¬ 
dants contented themselves in their 
written statement with denying the 
plaint,ill’s right altogether and did not in 
the alternative set up that the plaintiff 
has been trying to exceed liis customary 
right. I may also hero refer to the fact 
that the District Munsif in drawing up 
the decree has nob given sufficient con¬ 
sideration to the right given to a servient 
owner by S. 2'2, Dasornent Act, which 
says: 

“vbe dominant owner must exercise his right in 
the mode which is loist onerous to th> servient 
owner: .and whoa tho exercise of an oasem-'ot c>.n 
without d-trirQ''nt to tb^ d-iTiinv.i^ own-’r be 
couiinoi to a dolorrninate pa'‘t '^f the servient . 
baril.ii:-’,txercise at the lequest of 

Itii servient owner be so confiQed.‘‘ 

The decree gives an injunction directing 
the defendants to remove the heapof mud 
put up l)y the defendants opposite to the 
madai A and to restore the original level 
of the defendants’ lands. Injunctions a?; 
to such easements when they have beeo' 
broken, should in my opinion bo confine! 
to a direction to the defendants n^t to, 
obstruct the exorcise of tlie easement and 
should nob descend into details, as that 
will prevent the defendants from takingj 
advantage of the privilege given to theml 
by S. 22, Easements Act. .\s regards the 
site of the madai. though the defendants 
in para. No. 8 of their written statement 
denied the plaintiff’s ownership of the 
madai, it is clear from the plan that bet¬ 
ween the defendants' patta land and 
the plaintifi-’s patta land there is tha 
boundary ridge between the two villages 
and I take it that it does not belong 
to either party. The decree when 
it restores possession of the site of the 
madai to the plaintiff, must be inter¬ 
preted as confined to the ridge and open¬ 
ing in the survey boundary of his field 
No. 243 as shown in the Commissioner’s 
plan, and not to the eastern village boun- 
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ridge or to the ridgo further oast 
belonging to the defendants field. The 
issue on which the lower appellate Court 
has to find is; 

“l 3 tb 9 plaintifl, by custom or prescription, 
entitled to drain the water coming on bis land 
by the falling of rain op drained from upper 
fields orbrought by himself for purposes of iriiga* 
tioD, to the defendants’ land and if so in what 
mede and to what extent?” 

The finding will bo submitted on the 
evidence on record in four weeks from the 
receipt of records. Ten days will be 
allowed for objections. 

Phillips. J .—I agree. I do not think 
it is necassxry in this case to express a 
definite opinion as to the natitre or extent 
of natural rights. For the purposes of 
this cise it is sufficient to hold as I do 
[that an owner of land can have no 
("natural” right to pass the water, which 
has cotae upon his land artificiily, to the 
adjoining land. In this case it is admit¬ 
ted that the upper field is watered from 
irrigation sources and therefore a right to 
pass such water away from the field can¬ 
not be a natural right. It is therefore 
necessary that the question as to whether 
the upper owner has a prescriptive right 
or a customary right to pass away that 
water should ha decided. In corapHanos 
with the order contained in the above 
judgment, the District Judge of Trichi- 
nopoly submitted the following. 

Finding —I am required to submit a 


is there discharged into tliafc channol. It 
is further the plaintilf s case that 
other fields of PallavarEun situitel simi¬ 
larly to his own water is disclrargcd on 
to the fields of Velayuthampatti 
immediately to the aist of lliom. iho 
water is said to he carried ofi in each 
case by means of a malai in the ridge 
which forms the boundary beta'eon t ie 


two villages. The defendants do not state 
expressly how drainage is ed’octel in the 
case of PaUavaram fields to the soutdi of 
the bend in the channel bub defend int I 
in his deposition denies the oxistonce of 
madais. 3. Tha'District Muasif has rightly 
pointed out that the evidence on both 
Ql.la .1 from interested sources. 


Ramaswami Ohetti however who owns 
land adjoining that of defendant 1 m 
Valayuthampitti. supports the plaintitl s 
case. Ilis statement is entitled to some 
weight as being against bis interest, al¬ 
though he owes defendant lagrndgo. Refe¬ 
rence has been made to statonieats liy 
this witness and by Gurutiatlia ^luthirian 
in cross-examination as indicating that 
the water discharged on to \cUayuthain- 
pattl fields is rain water only. I do nob 
think that this is the right interpretation 
of the answers. I think they really rofor 
to tlie irrigation season. It would be 
impossible to discriminate liatweon rain 
water and other svater aiil I do not bo- 


liere the witnesses intenlel to draw ,iny 


finding on the following issue: 

‘‘Is the pUintid by customer prescription enti¬ 
tled to drain the water coming on his Imd by the 
falling of rain or drained from upper fields or 
brought by himself for purposes of irrigation to 
the defondknts’ land and if so ia what mode and 
to what extent?” 

2. The plaintiff inthe issue is the plain¬ 
tiff in Original Suit No. 212 of 19U (Ad¬ 
ditional District Munsif’s Court, Tri- 
chinopoly) and the owner of S. No. 243 
(4), of PaUavaram. The defendants own 
S. No. 145 (2c) immediately east of the 
plaintiff's land and included in Volayu- 
thampatti village. The plaintiff claims 
a right to discharge water coming on his 
land on to the defendants’ field and the 
District Munsithas found that he is enti¬ 
tled to do so by custom and by prescrip¬ 
tive right (para. No. 19 of his judgment). 
■The case of the defendants is that the 
water from the plaintiff’s land is carried 
southwards through other fields of Pal- 
lavaram to a point where the Krishna- 
purain channel (shown on Commissioner’s 
plan') approaches the village boundary and 


such distinction. 

4. If the evidence for the plaintiff is 
accepted, I think it ostiblisues a custom 
to discharge water from tlie PaUavaram 
lands in the block now in question on to 
the adjacent lands of Volayuthampxtti 
and also that the plaintiff has in fact so 
discharge! water from his field in a 
manner and fora time long enough to 
give him a prescriptive right. 5. Which 
version is to bs accepted must depend in 
a great measure on a consideration of 
general probabilities. ThoCoramissioner’s 
report and the other evidence establish 
that the PaUavaram lands slope mainly 
towards the east. Their irrigation source 
is the channel on the west. It is admit¬ 
ted that water is discharged from someof 
these fields into the Krishnapurara chan¬ 
nel in Yelayutharapatti limits. The flow 
would naturally be in this direction and 
I think it is probable that each land¬ 
holder did'discharge water in this direc¬ 
tion by the most direct method, i. o., in¬ 
to the adjacent fields of Volayuthampatti. 
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Lntil recently there wag no reason why 
this method should have been objected to. 

I do not think that the fields being situate 
in different villages makes any difference. 
The Commissioner saw a number of madais 
in existence and it seems very unlikely 
that the defendants’ party would have 
permitted these to have been formed 
sinjply for the occasion. If the defend¬ 
ants' story were true that the discliarge 
is concentrated at one point, there would 
have been signs of this but nothing of the 
kind is referred to in the evidence nor 
does the Commissioner’s attention appear 
to have been called to it. G. I think the 
probabilities are in favour of the plain 
titVs contentions and I accordingly accejit 
the evidence on his side. I tied that the 
plaintifl i' entitled by custom and pres¬ 
cription to drain tho v.ater coming on 
his land in the ways mentioned in the issue 
on to the defendants' land. Tho mode 
authorized is through a madai in the 
ridge at the eastern limit of his land. All 
water coming on to the plaintiff’s land 
hv means of drainage from fields between 
Iris land and the channel on tiro west 
may ho disch.irged in this way a? \.oll as 
water brought cn to i)’aintil!'' lanl by 
biiriself for purposes of irri;,at;(.'n L'lieso 
second appeals coming on for lin.il hear, 
ing after the return of Ll.o findirig of tho 
lower appellate Court upon tho issue re¬ 
ferred hy this Court for trial, tho Court 
delivered the following. 

Judgment.— In .S A.No.lVSdof 
191G, The second appeal is dismis ed 
with costs. In S. A .Yn. 1!3-1 0 /191G. 
Wq accept the findings. In the result the 
decree of tho District Munsif (confirmed 
by tho iov\er appellate Court) is n'odified 
in the following respects. 

Insteid of Cl. (l), substitute: 

“(D That tho deicndauts do rcstoro tho Madai 
A as bliown in the plaint plan to its original con¬ 
dition and allow the flow of witer in the mamool 
manner through the said opening.” 

Add at the end of Cl. (2) “A in tho 
plaint plan." 

For "the madai" at the end of Cl. (3). 
substitute: 


the silo of the ridgo and openin'? in the boundary 
of he field No. 243 as shown in tho plaint plai 
80 far as it 19 included in plaintiffs holding.” 

The appellants must pay the respon 
dents costs m this second appeal am 
bear thoir own. 


S.n./r.k. Appeal No.in3 dismis.K 
Decree i,i .Vo. 1134 modifit 
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VaitJulingam Chettt/ —Plaintiff—Peti¬ 
tioner. 


V. 

Kaliaperumal Mudali and another — 
Defendants—Opposite Parties. 

Civil Revn. Petn. No. 11P9 of 191G, 
Decided on I8bh December 1917, against 
order of Small Cause Court Judge, Kum- 
bakonam, in 0. P. No. 24^of 1916. 

Civil P. C. (1908). S. 24 (1) (b)(2) and 
O. 47, R. 2—Court newly constituted and 
empowered to try cases presented to it is 
not competent to try and dispose under 
Cl. (I)(b) (2)—Nor is it successor within 

O. 47. R. 2. 

The Court of a District Judge has no power to 
transfer suits or petitions tiled in a Court sub¬ 
ordinate lo itto .anolhor suhordiuateCourt newly 
established thereafter, which is ouly empowered 
to hear cases presented to it from a psccified dale 
after its establishment. ^ [P 101 C 1] 

The latter Court is not a Court "competent to 
try and dispose of the same" within the meaning 
of Cl. (1) (b) (ii), S. 24; nor can it be regarded 
as ‘successor’ to the Court which originally 
entertained the suit or petition within the mean¬ 
ing of O. 47. R 2.-' [P 101 C n 

The Subordinate Judge of Kumbakonom issued 
notic-'*, on a review petition presented to him, 
nil lOth November TJlo, to the cppodle party 
for.pi< .ir<>u 27th November l')15. Tho petition 
net h.iving been di p^sed of cn tbe latter date, 
the Thsti'icf Judge transferred the petition to a 
new Small Cause Court ostahiished at Kumba- 
konam on 1st January 1910, with jurisdiction to 
trv all Small Cause suits from that date: 

Ifcl '-. that the order of tran.sfer was ultra 
vires. ^ 2, 

A*. Aravamuda Aijyaagar for Petitioner. 

C. Madhavan Nan —for Opposite 
Parties. 

Judgment —The suit was originally 
instituted on the Small Cause Side of the 
Subordinate Judge’s Court at Kumha- 
konam. He pronounced judgment on 27th 
October 1915. A petition for review was 
nresonted to him on 19th November 
1915 He directed the issue of notice to 
the opposite party on 27th November. 
On the Ist January 1916 a Special Small 
Cause Court was established at Kumba- 
konam which was invested with jurisdic¬ 
tion to try all small cause suits within a 
specided area. The High Court issued a 
circular, R. O.C.No.3656 of 1916, dated 
31st October 1916, in which it was stoted 
that tbe Special Small Cause Judge alone 
shall have jurisdiction to hear all small 
cause suits instituted after Ist January 
1916. .Apparently on this circular the 
District Judge transferred the review 
petition from the Kumbakonam Sub- 



1918 


Madras 101 


Kanakam y. Venkataraju 


ordinate Court to the new Small Cause 
Court. The question for consideration 
is whether this transfer was right. This 
petition was presented by the plaintiff 
and as I found that the opposite side was 
nob represented before me, I requested 
Mr. Madhavan Nair to help rae, as a 
question of considerable importance re¬ 
garding the procedure was raised by the 
point taken before me. I am very much 
indebted to Mr. Madhavan Nair for his 
assistance. 

Mr. Madhavan Nair supports the order 
'of the District .Tudge by a reference to 
:S. 21. Cl. (1) (b) (ii). He concedes that 
the High Court circular can only affect 
cases which were instituted after 1st 
i.Tanuary 1916. But ho argues that the 
IDistrict Judge had power to withdraw 
the case from the file of the Subordinate 
Judge and to direct its disposal by any 
Court subordinate to the District Court 
which was competent to try and dispose 
of small cause suits. The difficulty arises 
lin construing the words ‘competent to 
|try and dispose of the same’ in Cl. (1) (b) 
(ii), S. 24. There can be no doubt 
that the Special Small Cause Judge, 
‘according to the circular of the High 
Court, was only competent to hear cases 
which were filed after the new Court 
was established. 0. 47, R. 2, Civil P. G. 
provides that after notice has been issued 
by the Judge on an application for review 
the successor of that Judge is competent 
to dispose of it. Mr. Madhavan Nair’s 
contention isthis—that the Special Small 
Cause Judge is the successor of all those 
Judges who exercised Small Cause Court’s 
jurisdiction within the limit which was 
subsequently assigned to him and, there¬ 
fore, he became the successor of the Sub¬ 
ordinate Judge of Kumbakonam and as 
notice was directed bo be issued by the 
Subordinate Judge in respect of this mat¬ 
ter, the new Small Cause Court Judge 
must be taken to be a successor compe¬ 
tent to dispose of the review petition, 
within the ‘meaning of S. 24 (b) (ii). As 
pointed out by the learned vakil for the 
(petitioner, it seems to rae that the new 
ISmall Cause Court Judge should he re¬ 
garded as the successor of the exisbiug 
Small Cause Court Judges,only in respect 
of cases filed after the lat January 1916. 
Having regard to the express wording 
of the High Court circular he cannot be 
regarded as the successor of the Small 
Cause Court Judges in respect of matters 


which wore pending on their file at the 

time when the new Court waseslablished. 

There can he no doubt on the question 
of convenience and justice that tlio Sub¬ 
ordinate Judge of Kumbakonam would bo 
the proper person to dispose of this re¬ 
view petition. 

Ho is cognisant of all the facts which 
transpired before him, and it would be 
very inconvenient that a now Judge who 

had nothing to do with the original trial 
should be asked to hear the review peti¬ 
tion. The observations of the Judicial 
Committee in Earn Nath v Goivhur {l) 
support this view. I have, therefore, 
come to the conclusion that the order 
of the District Judge transferring the 
case from the file of the Kumbakonam 
Subordinate Court to the new Small 
Cause Judge is ultra vires. On this, 
ground, I must reverse the order in this 
case and direct the Subordinate Judge of 
Kumbakonam to dispose of the petition 
on the merits. Costs to abide the result. 

S.N. 'r K. Order reversed. 
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Seshagiri Aiyar and Napier, JJ. 

Dhulipalla Kanakam — Defendant— 
Appellant. 

V. 

Nadi pain Veyikataraju and others — 
Plaintiffs —Respon.lents. 

Second Appeals Nos. 1036 and 1037 of 
1916, Decided on 22nd October 1917, 
against decrees of Addl. Temporary 
Sub-Judge Guntur, in Appeal Suits Nos. 
166 and 159 of 1915 

^Hindu Law—Joint family—Trade carried 
on by manager in partnership with stranger, 
for benefit of family—All members are lia¬ 
ble for debts contracted by him — Liability 
of minor is not restricted to partnership as¬ 
sets under Contract Act (1872). S. 247. 

AU tho members of a joint Hindu family are 
liable for debts contracted by tho manager for 
the purpose of a trade carried on by him for the 
benefit of tho family in partnership with a 
stranger, although the manager alone can exer¬ 
cise the powers of a partner. Tho liability of a 
minor co-parcener in such a case is not restric¬ 
ted to his share in tho partnership assets under 
S. 247, Contract Act, but arises under tho Hindu 
Law and the joint family property is liable for the 
debt. 35 Mad 692 and 43 I C 9, Di^t. t P 102 C 2] 

P. Narayanamurthy —for Appellants. 

P. Somasundaram —for Respondents. 
I7i S. A. No. 1036 of 1916 

Judgment. —The plaintiff sues on a 
promissory note executed by defendants 
1 and 3. Defendant 2 is joined as being 
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the undivided brother of defendant 1. 

The fattier of the first two defendants 

carried on a trade in timber with one Na- 

ganna. On his death, defendant 1, as the 

manager of the joint family, carried the 

stock in trade left hv his father into a 

« 

similar partnership with defendant 3. 
The debt evidenced liy the promissory 
note was contracted in the course of this 
trade and it has been proved to have been 
incurred for tlie henelitof the family. De¬ 
fendant 2 pleaded that the joint family 
proi'erty should not is held liable for the 
debt. The Courts below have rejected 
this contention and have given a decree 
against tiio family property. Mr. Nara- 
yanannirthi in an elaborateargumentcon- 
ten.led that the objections of defendant 2 
are governed hy S, 247, Contract Act,and 
that the liability, if any, should be res- 
trictod to the assets of the partnership; 
on the other hand Mr. Somasundarani, 
for respondent 1, argued that theliability 
of defendant 2 is under the Hindu law 
and the fact that the debt was incurred 
in the course of a partnership concern 
should not make any difference in his Ha- 
bility. If the position of defendant 2 
were to ho looked at from the point of 
viosv of a person wlio was admitted tothe 
benefits of the partnership, a great deal 
can ho said in favour of the contention 
raised by the learned vakil for the appel¬ 
lant. Prima facie, his case would be go¬ 
verned by S. 247 cf the Act. The asset 
of the father in which he had a share was 
brought into the now partnership and 
consequently he must be regarded as a 
person admitted to the benefits of the 
partnershipinwhich his elderibrother and 
defendant 3 were the active partners. 

If this position is established, we are 
not prepared to say that the ancestral 
family property can be regarded as part¬ 
nership assets. The definition given in 
Lindloy on Partnership, P. 384, is against 
the view that the family property was a 
part of the assets. One essential consi¬ 
deration for such a position is that all 
the partners, during the continuance of 
the business, must have the right to deal 
with that property. We do not think 
that the family property w’as an asset of 
the partnership. The definition given 
in B. 20, English Partnership Act, is 
against holding properties not directly 
associated with the business as assets of 
the firm. Therefore,defendant 2, regard¬ 
ed as one to whom S, 247 is solely appli. 


cable, could not be made liable in respect 
of the ancestral jjroperty. But, in our 
opinion, the true view of the case is to 
regard the liability claimed as against him' 
as proceeding from his position as a mem-j 
ber of th-e joint family. We fail to see' 
why a person who is liable on an ordinary] 
contract entered into by his elder brother] 
as manager should be placed in a more 
advantageous position, because the mana-' 
ger happens to carry on partnership busi¬ 
ness with a stranger on behalf of the 
family. The decisions in Ramlal Thakur- 
sidas v. Lakhmichand Muniram (l) and 
in liajnchandra Padayachi v. Kondninja 
Chelti (2) recognise that the position of a 
member of a joint family not changed hy 
the fact of the manager cai rying on trade 
Mr. Naravanamurthi contended that 
Sanka Krishnamurthi V. Bank of Burma 
(•3)i9again9b this view. W'edonot thinkso. 

In that case the solo representative of 
a Hindu family who was a minor was ad- 
mitted to the benefits of a partnership 
with a stranger. It was hold that his 
property was not liable for the partner, 
ship debt. T’ne reason of the rule is tliis: 
Any liability incurrel by a minor is un¬ 
enforceable and void against him. If he 
is to be held liable at all, it can only bo 
to the extent to which by Statute he is 
charged with liability. S. 68, Contract 
Act, furnishes one illustration. S.1247 an 
other. In the case of a minor in whose 
behalf the borrowing is made by a person 
who, under the Hindu law, is coinpe- 
tent to pledge the credit of the family, 
the additional obligation which that law 
imposes is not rendered inellicacicus by 
the fact that the debt was incurred in the 
course of the trade. Wo think tliat there 
is no reason for nob making defendant 2 
liable in respect of the family property, 
as the debt has been found to have been 
incurred for the benefit of the family. 
We do not think that the cases dealing 
with the relationships of the members of 
a family inter se in respect of a family 
trade have any bearing on this question. 
There is no question of partnership in 
such cases, but one of joint ownership of 
a business. Nor does the decision in 
Grandhe Gangayyav. Grandhe Venkata- 
ramiah (4) affect the present case. The 
conclusion that in a partnership with a 

1. (1862)BHCR Appsr 

2. (1901) 24 Afad 555. 

3. (1911) 35 ATad G92 =ii I C 79. 

4. 11917) 43 I C 9 . 
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stranger the manager is the only person 
who can exorcise the powers of a partner 
does not show that the Hindu law lia¬ 
bility of the other members is not to be 
recognised. For all these reasons we are 
of opinion tha*! theCour ts below are right 
and we dismiss the second appeal with 
costs. 

in S. A. 1037 Of 191G. 

Second Appeal No. 1037of 1916 follows 
and is dismissed with costs. 

S.k./r.K. Appeals dismissed. 
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Abdur Rahim and Srinivasa 
AIYANGAR, JJ. 
afteiioards 

Abdur Rahim and Oldfield JJ. 

M itlhammal —Plaintiffs—Appellants. 

V. 

Ttazu Pillai and others —Defendants— 
Respondents. 

Civil Appeal No. 398 of 19 U, Decided 
on 14th November 1917, against decree 
of Temporary Sub-Judge, Ramnad, in 
Original Suit No. 54 of 1914. 

Transferor Properly Act (1882),Ss. 51, 68 
end 74—Puisne mortgagee selling property 
in bis mortgage and purchasing same and 
then redeeming prior mortgage—In suit by 
subsequent mortgagee he is entitled to inter* 
est up to dale of redemption but he is liable 
to account for profits from date of posses, 
sion to dote of redemption—Assignee from 
such mortgagee purchaser is not entitled to 
costs of improvement — Such mortgagee's 
position explained — Doctrine of subrogation 
discussed —Civil P, C. (1908), O, 34, Rr. 1 
and 5. 

Defendants 1 to 3 mortgaged some bouses to 
the Ilindn Permanent Fund on 29th March 1899. 
On 26tb September 1899 they mortgaged the 
same bouses and certain lands to S. On 9th 
February 1001 they again mortgaged the houses 
to plaintiff’s husband. S sued on bis mortgage, 
obtained a decree for sale, purchased the lands 
and houses and soon afterwards obtained posses¬ 
sion. His decree was satisfied except for a small 
sum of Rs. 96. S. then redtemed the mortgage 
to the Fund. In 19CG pUintifi’s husband, who 
was not a party to S’s suit, claimed to redeem 
S but did not prosecute his suit. After his death 
plaintiff sued on her mortgage, offering to redeem 
S or bis assignees, but she claimed to do so only 
on what would be found due on the prior mort¬ 
gage up to the date of delivery of possession to S. 
In the meantime S had sold the properties to 
defendant G: 

Held: (1) that S and his assignees were entitled 
to the principal and interest due on foot of the two 
mortgages dated ^larch and September 1809, but 
were bound to account for the rents and profits 
of the properties 'from the respective dates on 
' whioh S obtained possession through Court, the 
account being carried up to the date fixed for 
paytt-Dt; . [P 100 C 1, 2 ] 
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(2) that defeudaut 6’w.<is not entitled to the 
value of the improvements effected by him after 
his purchaser. 110 C 1) 

I! the owner of on equity of redemption is a 
party to a suit to enforce a mortgage, but a 
puisne encumbrancer is not, the purchaser be¬ 
comes the assignee of the mortgage sued on, as 
well as the transfer of the equity of redemption, 
subject to the mesne mortgage, and if the pur¬ 
chaser obtains possession on sale from the owner 
he must account for the profits at least in ca'ses 
where the price he pays is not more than suffi¬ 
cient to pay the mortgage sued on; for in such a 
case the purchaser pays nothing for the equity 
of redemption and the profits of the land are to 
be considered as the money of the mortgagor 
placed in the hands of the purchaser to discharge 
the mortgage pro tanto IF 105 C 1, 2l 

Principles affecting the doctrine of subrogation 
and revivor of discharged mortgages discussed. 

M. D. Devadoss, T. V. GopaJasivami 
Miidaliar, A. Ganesa Aiyat —for Applfc. 

K. B/tizs/ii/a7n Aiyajigarrtnil A. Erishna- 
siuami Aiyar^ior Respondents. 

Judgment.—This is an appeal by the 
plaintiff from the decree of the Tenii'o- 
rary Subordinate Judge Ramnad, dated 
2l3t September 19H. ina suit to enforce 
a mortgage. The question is what amount 
is due to defendant 4 on tsvo prior mort¬ 
gages which, it is agreed,should be deemed 
to be still outstanding against the plain¬ 
tiff. On 29th March 1899, defendants 1 
to 3, the owners of certain houses in the 
town of Madura, mortgaged them to the 
Hindu Permanent Fund of that town to 
secure the repayment of the sum of 
Rs. 1,500 and interest. On 2Gth Septem¬ 
ber of the same year they again mortgaged 
the same houses and certain lands of 
theirs to Sevugaii Cbetty, defendant 4 to 
secure the repayment of Rs. 1,000 and 
interest. On 9th February 1901, they 
again mortgaged the houses alone to the 
plaintiff’s husband (deceased) to secure 
the repayment of Rs. 500 and interest. 
Sevugan Cbetty sued on his mortgage in 
the Madura Munsif’s Court, obtained a 
decree for Rs.1,265-10-0 and further inter¬ 
est till payment, and for sale of the raoib- 
gaged properties, brought them to sale 
and purchased the houses on 15th April 
1904 for Rs. 1,100 and the lands on 2l3t 
August 1905 for Rs. 500, and soon after 
obtained possession. His decree was 
satisfied except for a small sum of about 
Rs. 95. As the Fund had a first mort¬ 
gage on the houses, Sevugan Chetty after 
his purchase paid to the Fund Rujiees 
2,537-6-11 on iBth June 1906, that being 
the sum then due for principal and inter¬ 
est, and redeemed the mortgage. Plain- 
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titl ’3 husband was not a party to Sevugan 
Chetty's suit, and was not bound by the 
pro:e03ing3 therein, lie, in September 
190G. claimed to releem Sevugan Ghetty, 
unless he was himselt veleemel: Sevugan 
Chetby was quite willing to ha relearned 
00 payment of the sum due on foot of 
both his raortgiga?, but nothing was done 
as plaintiff’s husband probably found that 
the properties were not worth more than 
the value of the prior mortgages. Sevugan 
Chatty has subsequently sold the proper¬ 
ties and Mie purchasers of the houses are 
parties to this suit. Plaintiff's huslnnl 
dial in August 1012 without taking any 
steps to enforce his mortgage. In the 
ineintimo house property in Milura had 
risen considerably in value ani the plain¬ 
tiff instituted this suit in December 1912, 
claiming over Rs. 5,000 on her mortgage 
offering to redeem Sevugan Chatty or his 
assigne-:*'’, but chhns to do 30 on payment 
of what w’ould he found due on the prior 
mortgage.s up to the date of delivery of 
po'session to Sevugan Chetty. Sevugan 
Chatty and his assignee on the other hind 
claim the who’o amount that would he 
founl lu3 according to the terms of the 
dec Is of mortgage up to the date of pay- 
ment, without taking into account the 
proBbs or the income which they have 
received from the lands anl houses. The 
learned Judge in the Court below ha^ 
substantially accepted the contention of 
Sevugan Chetty, and allowed the amount 
due up to the date of the written state¬ 
ment in this suit—why that particular 
date was fixed is not clear though in cal¬ 
culating the sum duo he made a mistake. 
The question then is, on what basis is to 
be calculated the amounbdue on the prior 
mortgages which must be deemed to be 
still outstanding as against the plaintiff. 

A number of cases were referred to in 
which the question has come up for deci¬ 
sion, bub before we deal with them let us 
first consider how the matter stands on 
principle. A mortgagee who sues for 
foreclosure of the equity of redemption 
or for the sale of the secured properties, 
if he succeeds, gets the title of the mort¬ 
gagor as it stood on the date of his mort¬ 
gage or transfers that title to the pur¬ 
chaser, free from all interests or liens 
subsequently created by the mortgagor, 
provided he makes the owners of suoh 
interests or liens parties to the suit; but 
if he omits to make any of them parties, 
their rights or liabilifcieg are nob affected. 


but the purchaser (we are concerned in 
this case only with sales, though the 
same principle would apply bo foreclosure 
also) would acquire the rights in the 
mortgaged properties of all the persons 
who were parties, just as if he had ob¬ 
tained an assignment from all of them, 
without however a merger of the inter¬ 
ests or extinebiofi of the liens so acquired. 
It i > immaterial whether the purchaser 
is the mortgagee who sued, or another 
person except that the latter would 
1)3 subrogated to the rights of the mort¬ 
gagee only to the extent to which the 
debt was paid out of the price. It must 
however be remembered that the several 
interests or liens so acquired arc kopb 
distinct or kept alivo only against the ex¬ 
cluded party: for example, the purchaser 
at a first n’ortgagee’s sale in a suit against 
the mortgagor bo which the puisne in¬ 
cumbrancer is nob a party, cannot by 
subrogation claim to keep alive the first 
mortgage debt against the mortgagor. 

This is a matter of substantive rights 
and no mere conveying devico’can give a 
larger right; and the same result would 
follow if instead of n muchase in a Court 
sale the i)urcha30r 1) 1 1 untainol by pri- 
vate treaty a transfer of the first mort¬ 
gage ani the equity of redemption subject 
to that mortgage. In such a case as bet¬ 
ween himself and the mortgagor, the pur¬ 
chaser assumes the payment of the mort¬ 
gage anl whether on payment he extin¬ 
guishes the debt or takes a transfer, can¬ 
not in any way affect the mortgagor. Fur¬ 
ther, if a purchaser agrees with the mort¬ 
gagor to pay all the cncumbr.incos, ho can¬ 
not by paying an earlier mortgage keep it 
alive as against a puisne encumbrance, 
for he has get all lu hargiine 1 tor. and 
by merely performing his own obligation 
cannot get a larger right. The matter 
may also be viewed in another aspect 
which brings it closer to the present 
question. The mortgagor having given 
money’s worth to the purchaser to pay all 
the encumbrances, when the purchaser 
pays them or any of them, he does so 
really with the money of the mortgagor 
and the mortgage is extinguished in just 
the same way as if it had been paid by the 
mortgagor himself, provided that the pur¬ 
chaser is not deprived of tbo property 
given to him. If, before he is deprived of 
the property given to him by the mort¬ 
gagor, he has derived any benefit from 
it, to that extent it is the mortgagor’ 
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luouey ill liis hands for which he must 
ticoount in it suit to redeem it. It fol¬ 
lows therefore that if the mortgagor 
or the owner of the final eciuity of 
redemption is not made a party to the 
suit, the purchaser at the sale at the best 
acf\uires only the interest of the mort¬ 
gagee and he can be redeemed on payment 
of whatever is due on the mortgage at the 
time of payment, on taking accounts, as if 
such purchaser was a legal assignee of the 
mortgage. Sivathi Odayayi v. Ramasuh- 
bayyaril), Dadola Arjunji v. Damodar 
Raghunatk (2). If the mortgage was a 
simple mortgage the purchaser would be 
entitled to the wholeof the principal and 
interest then due. If however such a pur¬ 
chaser takes possession claiming to do so 
as purchaser of the enquifcy of redemp- 
■tioa, though he did not obtain the title, 
Ik) would be accountable for the profits 
derived from the property, for such pro¬ 
fits would be money of the mortgagor in 
his hands. If after such purchase he does 
not get possession as purchaser of the 
equity of redemption, but by subrogation 
by paying a mortgagee with possession, 
he can only be called on to account on 
foot of the mortgage with possession when 
that mortgage is sought to be redeemed. 

If the owner of the equity of redemp¬ 
tion is a party to the suit, but a puisne 
encumbrancer is not, the purchaser be¬ 
comes the assignee of the mortgage sued 
on. as well as the transferee of the equity 
of redemption subject bo the mesne mort¬ 
gage, and if the purchaser obtains posses- 
sion on sale from the owner, he must ac¬ 
count for the profits at least in cases 
where the price he pays is not more than 
sufficient to pay the mortgage sued on; 
for in such a case the purchaser pays 
nobbing for the equity of redemption and 
the profits of the land are to he considered 
as the money of the mortgagor placed in 
the hands of the purchaser to discharge 
the mortgage pro tanto. If beyond the 
value of the mortgages a price is pail for 
the equity of redemption and the pur¬ 
chaser gobs possession from the owner of 
the equity of redemption who is, and who 
is entitled to be, in possession, it may be 
the purchaser would not be bound to ac¬ 
count for the profits (Jones on Mortgages, 
Vol. 2, 8. 1118 a); but we think justice 
requires that there should be an appor¬ 
tionment of the profits between the value 

1. (1898) aTMad 64. 

2.11892) 16 Bom 486. 
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of the mortga,'',e and of fcho equity of re¬ 
demption. In this case all iho tluk’c mort- 
gages are simple mortgages aiiil tlio mort¬ 
gagees as mortgagees were not entitled 
to possession either before or after default. 
The price paid at tho Court sale was not 
sufficient even to pav the mortgage sued 
on. Defendant 4 and his assignees would 
therefore be entitled to the principal and 
interest due on foot of tho two mortgages 
dated March and September 1899 and l)e 
bound to account for the roots and {nofits 
of the properties from the resi> 0 otivo dates 
on which defendant 4 obtained possession 
through Court, the account being carried 
up to the date fixed for payment. 

This view is consistent wdth and we 
think, supported by the authority of the 
cases binding on us. In Uines Chunder 
Sircar v.Z-jhur Fatima (3) Zahur Fatima 
sued on a mortgage dated 29th July 1873 
executed to her predecessor-in-titlo, ob¬ 
tained a decree in 1875. hrougab the 
mortgaged property to sale, purchased it 
herself in 1879 and soon after obtained 
possession. She did not join, as parties 
to her suit, the owners of the enoum- 
brances created before the institution of 
her suit. The plaintilfhecame the assignee 
of these mortgages and sued bo enforce 
them. Zahur’s mortgage carried 21 per¬ 
cent. interest which was reduced to 6 per 
cent, per annum after it had passed into 
a decree. The trial Ju Ige held that her 
mortgage was not extinguished by the de¬ 
cree and she 'vas entitled to the atnoaub 
due under it irrespective of the price 
paid at the sale, but was entitled to in¬ 
terest only at 6 per cent, per annum the 
rate fixed in the decree after its date, and 
that no inboreab was bo he calculated after 
the date of the purchase, as the profits of 
the land were to he considered a fair 
oiiuivalenb for further interest. Their 
Lordships in the Privy Council altered 
the rate of interest bo that provided in 
the bond, and the reason given by tlieir 

Lordships for their alteration is this: 

"The Coui-t’s power to regulalo interest is given 
by S. 10, .\ct 23 of ISCl, which answers to the 
S. 209 of the present Civil Procedure Code. 
That power is given when a plaintiff sues for 
money due to liim, and it is a discretionary 
power to give such rate as tho Court may think 
proper by decree. Tho decree can only operate 
between the parties to the suit and those who 
claim under them. The plaintiff getting the 
security of a decree has his interest reduced iu 
the generality of cases. But the plaintiff in this 
case comes to take away from Zihur the benefit 
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of the decree. It would be uuju>t if be could 
u-^e the decree to cut down her interest, while 
he deprives her of the whole advau^ase of tho 
decree. His case is, that as to him Zahur is still 
but a mortgagee, and if so, she would be allowed 
such benefit as her mortgage gives her. If Zahur 
had not got a decree, and the plaintiff had come 
to redeem her mortgage, he must have paid 
whatever interest her contract ciUitled her to, 
and the Court would have had no jnri^tliclion to 
cut it down; and that is the prsition in which 
the parties are placed by the decree in this suit.” 

That to our minds is conclusive to 
show that the mortgage which is reviv°rl 
against tho puisne mortgagee, though ex¬ 
tinguished against the mortgagor, is kept 
alive to the fullest extent as if no action 
had ever been brought on it. The price of 
redemption must be the same, whether it 
is the puisne incumbrancer or the mort¬ 
gagor who redeems. It is on this principle 
that the purchaser in the prior mort¬ 
gagee’s execution sale is required to ac¬ 
count for the protits. On the same prin¬ 
ciple if the purchase was for a sum loss 
than the amount due on the mortgage 
sued on and if the mortgagor paid the 
balance, the puisne mortgagee would be 
entitled to redeem on payment of the 
price, i. e,, the amount due on the mort¬ 
gage less the amount paid by the mort¬ 
gagor: see Bradley v. Snyder (-1). .As to 
the other rule, viz., that the protits 
should bo taken as equivalent to the in¬ 
terest, their ljordshii)s observe that the 
rule appears just and convenient and is 
not objected to by either party, will re¬ 
lieve Zahur from giving an account of 
her receipts and will deprive her of in¬ 
terest from the time she took possession. 

We understand that observation to mean 
that in that particular case, tho prolits 
and the interest were taken to bo fairly 
equal as a matter of fact—that obviou'»ly 
must bo the reason for tlie parties not 
objecting to it—and we do not think their 
Lordships meant to lay down, as a matter 
of law', that even if either I'O.rty insisted, 
there should be no account of profits or 
allowauce of intorest. This was the view 
taken in tsvo oases in this Court after 
disoussion; Thenappa Cheltiar v. Mari- 
muttu Nadan (5), Ponnambala Chetii v. 
Muthusiuami Pillai (0) and it is materi¬ 
ally strengthened by what happened in 
Ga7iga Pershad Sahu v. Land Mortgage 
Bank (7), a decision of tbe Jdrivy Council 
after Umes Chunder Sircar v. Zahur 

4. 5d Am Dec 564. 
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6 . (1012) 17 1 0 291. 
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Fatima (3). There also the rights of tbe 
parties as finally settled by the decision 
wore exactly the same as those in tbe 
I)rovious case. The decree of the High 
Court directed accounts of profits to be 
taken and allowed interest up to the date 
of redemption at the rate fixed in a pro- 
vious decree against tlio mortgagor: seo 
the decree set out at p. 370 of tho report 
in 21 CalcuMa. The Privy Council alterel 
tho rate of interest to that in the bond 
and confirmed the rest of the decree, 
namely, that portion which directed the 
taking of accounts. The judgment in both 
the cases was delivered by Lord Hob- 
house. It is to be observed that the 
amount of profits is to go in reduction of 
the amount duo for principal and interest 
and not to be set olT against the interest 
alone. The same principle apjjears Mo¬ 
have been adopted in Calcutta: Girish 
Chunder Nandi v. Kedar Nath Kundn 
(8), Sat Narain v. Sheohara7i Singh (9). 

Counsel for the appellant however re¬ 
lied on a later case in this Court, in which, 
tho learned Judges apparently adopted 
the rule of disallowing interest after the- 
date of purchase: Ilrahnn Sahib y. 
Ar 7 nu(jathayec (10). Tiiero the plaintifl s 
father h id a first and second mortgage of 
which tliC first was a usufructuary mort¬ 
gage, tho profits being taken in lieu of in¬ 
terest. Ke purchased the property from 
tho mortgagor, the price settled being, 
K3.900,of which Rs.830 was the amount 
due till then for the principal of the two 
mortgages and interest on the simplo 
mortgage, Rs. 55, due to the luurtgagee 
for certain taxes and other small sums lent 
to the mortgagor, the balance Hs. 15 was- 
paid in cash. Before the sale the mu^t- 
gagor liad mortgaged the same property 
to the defenilant, who buid the plaintiff 
who had succeeded to her father, 
brought tho properties to sale and pur- 
chaseil them himself subject lo the 
previous encumbrances of the i)laintiff. 
The plaintiff in her turn sued to recover 
the amount due on her mortgages and 
ckirned interest till payment on toe* 
simple mortgage at the rate nxel in the- 
bond. Tho learned Judges held that 
during tho period the plaintiff or her 
father was in possession as vendee, in¬ 
terest should cease. The reasons given 
for thi s conclusion are (1); that as the 

8 . (1906) 33 Cal m 

9. (1911)1110 619. 

10. (1912) 38 Mad 18=16 I C &77; 
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mortgagee and mortgagor agreed that 
after the sale the property should bo 
enjoyed for the price settled, the mort¬ 
gagee is not entitled to any compensation 
in the shape of interest for his money 
so long as he had the enjoyment; (2) that 
the prior mortgage is kept alive only 
to a limited extent, and in each case 
the Court is to determine how far it is 
kept alive for doing justice. We very 
respectfully differ from both these pro¬ 
positions. 

It is to be observed that it is because 
the agreement is not binding on the 
mesne incumbrancer, that he is entitled 
to ignore it, and it is difficult to see why 
he should have any benefit out of it. It 
often happens that a person is willing to 
pay much more to obtain an absolute 
title than what he would be willing to 
lend on the same property as usufruc¬ 
tuary mortgagee. The mortgagee may 
pay a large price for the equity of re¬ 
demption which he may wholly lose by 
the action of the puisne encumbrancer. 
On principle we do nob think that it is 
poseibie to sustain the doctrine of partial 
revivor against the puisne mortgagee and 
the illustration given by the learned 
Judges, viz., a stipulation for loNser rate 
of interest, does not support it. Such 
a stipuhitioii operates to extinguish or 
release a portion of the debt and tliere 
is no question of merger against the 
mortgagor and no merger against the 
mesne encumbrancers. The puisne mort¬ 
gagee pays the same price for redemption 
as the mortgagor and that, as we have 
said already, is the test, namely, what 
amount the mortgagor could have to pay 
if there had been no sale. If, for instance, 
in the case under reference the mortgagee 
had the transfer of the equity of re¬ 
demption made to a trustee for him, 
there can be no merger in law and there 
would apparently be nothing to prevent 
the mortgagee from recovering the whole 
amount due on the mortgages if a sub¬ 
sequent mortgagee brings the equity of 
reaempbion to sale. So long then as the 
prior mortgage is kept alive, the senior 
mortgagee is entitled to the rights and is 
subject to the liabilities under his mort¬ 
gage against the puisne encumbrancer. 
We therefore think that in that case the 
plaintiff' was entitled to the interest on 
the simple mortgage, as she was entitled 
to take the profits in lieu of interest on 
the usufructuary mortgage, and there was 


no money of the mortgagors in her hands 
for which she was bound to account. 
The attention of the learned Judges 
does nob appear to have been drawn bo 
Thenappa Chettiar v. Marimuthu Nadan 
(6) and Ponnambala Chetti v. Mutlhu- 
sivami Filial (6), the latter decision had 
not then been reported. They however 
refer to certain decisions which we shall 
consider now. The first is the decision 
of the Privy Council in UmesChunder 
Sircar v. Zahur Fatima (3) to wliich 
we have already drawn attention. 

In Gangadhara v. Sivarama (ll) the 
mortgagor borrowed Rs. 3,500 in May 
1878 on the security of certain lands and 
paid Rs. 1,900 out of it to discharge a 
mortgage decree on a mortgage of 1866 
on some of the lands. Piaintifi in the 
suit was an intermediate mortgagee. It 
was held that the later mortgagee had 
priority over the plaintiff' to the extent 
of Rs. 1,900, the sum jiaid to discharge 
the previous mortgage. Apparently no 
subsequent interest was allowed. It does 
not appear from ihe report whether the 
subsequent mortgagee or the mortgagor 
had possession. If the former had pos¬ 
session the interest on his mortgage was 
being discharged from the usufruct and 
as lie w’as nob entitled to interest against 
the mortgagor, ho was not entitled to it 
against the puisne mortgagee, if the 
mortgagor was in possession then oven 
according to the decision in Ibrahim 
Sahib V Armugathayec (lu), interest 
should have been allowed, for the deci¬ 
sion in Syamalaraijudu v. Subbara- 
yudu (12), where interest was allowed, 
is distinguished on that very giound. 
In Seetharama v. Venkataki lakna (13) 
the suit was, as finally decided, by 
a prior simple mortgagee against the 
mortgagor and the puisne encumbrancer 
who had sued on his mortgage and jiur- 
chased the property without making the 
first mortgagee a party. There was a 
remand for a finding as to the amount 
due and the finding was that the plaintiff 
was entitled to Rs. 300 for principle and 
interest thereon at 9 per cent, and this 
finding was accepted. In the report no 
mention is made of the interest. Curiously 
enough the decree as drafted here omits 
mention of interest, though apparently 
the judgment allowed it. In Vanamika- 

11. 11886) 8 Mad 246. 

12. (18U8) 21 Mad 143. 

13. (1893) 10 Mad 94. 
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Imga Mu-hili v C}ii‘J'nnl'fr,i Chettf/ ^11) 
mcvt.aTc’ee whn claimed priority bv 
ubroi:-itijn lr\d a u^aiructiury 


Under rhe bDo 1 there '.vas no interest 
piyablo aud the usufruct wa^ to be taken 
in lieu of it. It is to bo observed that in 
this last case as well as in C’nctw>pi^ v. 
AOen (15) and in other cases where a 
raortgai^e was executed in veno val of or 
to pity ott a previous mortgage, the mort¬ 
gage was in force against the mortgagor 
himself an 1 the agreement charging a 
lower rate of interest or no interest ac¬ 
crued to the benefit ot the mortgagor, as 
•veil as the puisne mortga,gec. The mesne 
encumi'rancer in such cases does nob re¬ 
pudiate the subsequent transaction bet¬ 
ween the mortgagor and the mortgagee 
but seeks to avail himself of it as a 
discharge or extinguishment of the debt, 
while such is not its effect as between 
the parties to the transaction. A number 
of decisions of the Allahabad High Court 
were cited, in which it appears to have 
been held that the profits should bo taken 
in lieu of interest after purchase. In the 
first of these cases, Dip Narnin Singh v. 
Uira SUiff/t (IG). Banerji and Aikman, Jd., 
held that the puisne mortgagee can only 
redeem on payment of the full amount 
due on the prior mortgage, just the same 
amount as the mortgagor himself would 
have to pay if a suit had not been brought 
against him, and refer as authority to 
the judgment of the Calcutta High Court 
in Ganga Pershad Sahu v. Land Mori, 
gage Panic (7) and of the Bombay High 
Court in Dadoba Arjunji v. Damodar 
Eaghunath (2); in the former, interest 
was allowed at the bond rate and accounts 
were directed of the profits, and in the 
latter interest was allowed at the bond 
rate till decree without accounts as the 
mortgagee had no possession 

In answer to the contention that the 
profits should be accounted for, the 
learned Judges say that considering the 
amount of profits arising from the pro¬ 
perty it would be fair nob to take the 
profits into consideration at the same 
time not to allow interest on the mort¬ 
gage money, i. e., nob, as we understand 
it, as a rule of law, bub as being fair iu 
that case. In a later case of Sri Ram v. 
Kesri Mai (17) it was ruled that th e 

14. (1906) 29 Mad 37. 

15 (1S99) 1 Ch 363. 

16. (1897) 19 All. 527. 

17. (1904) 20 All. 185. 


]>ri )r mortgigeo cannot claim interest 
alter Mv.' purchase, giving credit for the 
profits realized; the reason given being 
the sauio as that given in Ibrahim Sahib 
V. Arjnitgathayee (10), viz , that every 
jierson who purchases property for a 
certain value must be presumed bo pay 
such value as would yield to him a suffi¬ 
cient return for the money invested by 
him in the property. In this case there 
were three mortgages. An intermediate 
mortgagee purchased the property by 
private sale for a price enough to pay 
all the three mortgages the price being 
reserved wich the vendee for that pur¬ 
pose. The vendee paid the first mort¬ 
gagee and paid himself the amount due 
on his. Ho di 1 not )iay tfio third mort¬ 
gagee who sued to enforce his security. 
We do not understand how the vendee 
was allowed to set up the prior mortgages 
which were extinguislied by payment of 
the money belonging to the mortgagor, 
the party primarily li'blo to pay, and 
how by merely performing his duty the 
vendee obtained an advantage. The third 
mortgage under the circumstances became 
the first. 

It is not a case of a person 'vho did nob 
get what he bargained for an 1 the vendee 
was not entitled to even the principal of the 
mortgages which he paid, much less to in¬ 
terest. This case however was followed in 
Jugal Kishore v. Bahai Rai (18) in the 
same Court and the learned Bilges held, 
setting aside the accounts taken ^ by the 
lower Court, that the profits and interest 
must be deemed equal. Rub in the latest 
ease in that Court. PhulCf a tidv Roshan 
Lai (19), under circumst-mces precisely 
similar to those in Ihrahhn Sahib v. 
ArjniigathaiieeilO), the lei.rned .Tudges.one 
of whom was B inerjee. J.. came to just the 
opposite conclusion, an! held that a pur¬ 
chaser at a senior mortgageo's execution 
sale, who obtains possession from a prior 
usufructuary mortgagee wboai he re¬ 
deemed after his purchase, was entitled 
to the whole of the principal and interest 
at the contract rate till the date of the 
suit. The purchaser in this case, who 
knew of the previous usufructuary mort¬ 
gage subject to which he bought, must 
on the reasoning in Sri Ram v. Kesri 
Mai (17) be presumed to have paid such 
value for the property, i.e., the equity of 
redemption and the first mortgage, as 


18. (1913) 21 I 0 593. 

19. (1916) 36 I C 703. 
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would yield a sulTicieut return for his 
money, in which case he should not get 
any interest after the date of the pur¬ 
chase. Wo do not propose to deal with 
the other cases as they follow one or 
other of the cases mentioned above. 

The ^^onclusion then we come to which 
is supported by preponderance of autho¬ 
rity, is that if either party insists, ac¬ 
counts of the prohts must be taken, allow¬ 
ing interest on the mortgage as provided 
in” the bond. It is however unnecessary 
to express dissent from Ibrahim Sahib 
V. Armugathaijee (10) as ihe^ learned 
Judges do not lay down an inflexible rule, 
but sav that each case should be dealt 
with OD the merits. The circumstances 
here strongly support the suggestion of 
the learned Judge in the Court below that 
owing to the considerable increase in tlio 
value of house property in Madura, the 
plaintiff in this suit is now attempting to 
revive a claim which was practically 
abandoned hy her husband. Defendant 4 
and his assignees have made considerable 
improvements in the property and it 
would not be fair to them not to allow in¬ 
terest on the prior mortgages, as it is 
fairly certain that the income from the 
properties even in the improved condi¬ 
tion would he wholly insutheient to meet 
the interest. We are therefore unable to 
accefit the contention of the appellant. 
We are equally unable to accept the con¬ 
tention of defendant 4, who claims the 
whole of the principal and interest due 
on the mortgages without accounting for 
the profits. The learned Judge in the 
Court below misunderstood the decision 
in Ponnambala Chetti v. MutJiuswami 
Pillai fG) which he purported to follow, 
hut the learned pleader for defendant 4 
argues that as his client was entitled to 
and obtained possession of t!ie mortgaged 
properties only as purchaser ofthoequiby 
of redemption (for which however ho 
j)aid nothing), he was entitled to the 
enjoyment of the properties as the trans¬ 
feree of the mortgagor; and inasmuch as 
the mortgagor, if ho had remained in pos¬ 
session, would not be accountable for the 
profits; similarly he too should not be 
obliged to account for them. He relied 
on a passage in S. 1118(a) of Jones on 
Morugages, Vol. 2, and a similar passage 
in Dr. Ghose’s book which appears to be 
really based on Jone’s book. He was not 
able to refer us to any report. It is to 
he remembered that in some States, the 


English theory of mortgages as a condi¬ 
tional transfer of the fee w’.tl'. an equit- 
ahle right to redeem is adopted, in others, 
probably the largest number, a mortgage 
is considered to he merely a security 

though for certain purposes, as between 

the parties, it is considered to be a cou- 
veyancs of the property and in >et others 
a mortgage is only a lien, the mortgagee 
not being entitled to foreclosure under 
any circumstances: see Brobost v. Prok 

(20). Mc^Jillan v. nichards (21). Goode- 
71010 V. Ewer (22) and Fnsc/ie v. hravier s 

Lessee (2-:l). 

It would therefore be necessary to exa¬ 
mine with care any particular decision 
which may be reliedon as supporting an 
incident of the mortgage relation in India, 
as our statute recognizes difleront 
of mortgages. In Moulton v. Cornish i-4J 
from New York, whercsaleis theordin.a-y 
remedy, in a case similar to the present, it 
was held that the purchaser was bound bo 
account, though he obtained posssssmn 
from the owner of the equity of rodeinpfciou 

after sale. To the same effect is the deci¬ 
sion in Anson v. Anson (25) from another 
State. In Harrison v. Wyse (26) the 
mortgagee had first entered on the pro¬ 
perty and then purchased the equity of 
redemption. It was hell he v/as bound 
bo account as mortgagee in possession 
though tlie mortgagor would nob bo if 
ho was in possession. Ik would thare- 
fore appear that there is no authority in 
support of such a broad contentiori as 

that raised hereby the respondent. How¬ 
ever that may he, the decision of the 
Privy Council and the decisions of this 
Court to which we have already reierrei 
are conclusive on this point and there is 
no need to speculate on the theoretical 
basis of this doctrine, though we hive 
ventured to point out that on principle 
the purchaser may justly be held lu;*le 
to account for the profits in cases liae 

the present. 

Two further points were raiTol. one 
by the appellant and the other by les- 
poudent 6. As we havealready stated, the 
purchase by defendant 4 included ^ the 
lands on which the plaintitl has no tieii. 
Id these lands defendant 4 acquir^ 


'10. (1870) 10 'V.illice ol'J. 

21. ( iSoSI 70 Am Deo 065. 

22. (18G0) 76 Am Dec 510. 

23. (1847)47 Am Dee 368. 

24. (1093) 20 L R A 370. 

25. (1865) 89 Ara Dec 514. 

26. (1853) 63 Am Dec 151. 
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absolute rights and be has sold them to 
persons who are not parties now. The 
plaintiff claims that the mortgage money 
duo to defendant 4 on his mortgage 
should be apportioned among the several 
properties according to their value and 
the plaintiff allowed to redeem on pay¬ 
ment of that i)ortion of the mortgage- 
debt that is chargeable on the houses on 
such apportionment. He has not laid 
any l)asis in his plaint or evidence to 
claim mai shalling, and he has nob made 
the ow uers of the Linds i)art ie3 to the 
suit so as to claim contribution. We 
have tried to see if tbo ]dainbifl' cannot 
bo illoNNed to redeem a portion of the 
mortgage, on tho ground that the mort¬ 
gage lias boon spli' by the mortgagee 
purcliasing ihe O'juity of reiemi'ticn in 
a [larb of the secured property (see last 
clause of S. 00, T. P. Act) hut on consi- 
sideration we think the plaintiff is not 
entitled to a decree for partial redemp¬ 
tion. As she sues to redeem ignoring the 
purcliaso, she cannot be allowed to treat 
it u6 good in part against the prior mort¬ 
gagee purchaser. 

Kespondent 0. the transferee of the 
houses from respondent 4, claims the 
value of improvements. According to the 
decision in Ibrahim Sahib v. Armuga.- 
thayee (10) she is not entitled to them; 
see also Bangayya Chetiiar v. Partha- 
.mrathi ^Naikar (27). It is argued that 
she is ontibled to thorn as a bona fide 
purcha-er for value under S. 51, T. P. 
Act. Assuming tliab that section applies 
to this case, respondent 6 cannot be con¬ 
sidered to be a bona fide purchaser, as 
the sale certificate to defendant 4, of 
which defendant 0 had notice before her 
sale, distinctly menbionstbeencumbrance 
to the plaintiff’s husband as a subsisting 
lieu. In determining the amount due 
to defendant 4 on the mortgage to the 
Pund, the learned Judge in tho Court be¬ 
low allowed 'compound interest at 2 per 
cent, per annum. The bond provide; 
only for simple interest after the period 
fixed for roiiayment and the amount due 
to defendant 4 should be calculated on 
that basis. Before passing a final decree 
it would be necessary bo have a finding 
on the amount due to defendant 4 on 
taking accounts on the basis above set 
out. Now evideuca may be allowed as to 
the amount of profits. Time for the sub- 
mission of the findings will be bill the 

27. (1897) 20 Madi20.“- 
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re-opening of this Court after summer 
recess and 7 days will be allowed for 
objections. Tho memorandum of cross- 
objections filed by respondent 6 will be 
dismissed with co.sb3. 

[In compliance with the order contained 
in the above judgment, the Temporary 
Subordinate Judge ot Ramnad submitted 
the following] 

Finding,— 

The amount paid by defendant 4 on 
mortgage to the Fund is Rs. 2.537-6-11 
on I8th June 1906, from that date in¬ 
terest up to dlsb August 1917 at two 
pies per riipeo is Rs. 3,553-4-9 !^o the 

total is K3. 6,090-11-8. The total of the 
amounts due under both heads is Rupees 
12 .3o9-l0 -.l. 1 find the amount due to 

defendant 4 to he Rs. 12 400—in round 
figures. 

(This appeal and the memorandum of 
cross-ohjeetions filed by respondent 4 
coming on for final hearing after the re¬ 
turn of the finding of the lower appellate 
Court upon the points referred to it for 
trial, the Court 'lalivered the following.) 

Judgment,—Tlio first objection to the 
finding is as to ‘the calculation of com¬ 
pound interest on the bond of Rs. 1000. 
It is argued that that is a penal provi¬ 
sion and ought to he relieved against. But 
no such question was raised before one 
of us and Srinivasa Aiyangar, J.. when 
the appeal was first heard and it cannot 
be gone into now. The second objection 
relates bo the question whether interest 
ought to be allowed on that portion of 
the amount paid by defendant 4 to the 
chit fund which consisted of interest on 
the original bond. There is nothing in 
our judgment to show that defendant 4 
who paid the amount due was to be de¬ 
prived of interest on any portion of the 
money paid by him. That objection also 
fail?. Then Mr. Devadoss argued that 
some of the properties had been sold, and 
so the amount of the sale-proceeds must 
be debited against tlie respondents. Bub 
that is quite a mistake. The plaintiff is 
seeking to redeem the properties on the 
ground that the sales are invalid. He 
cannot get the properties as well as the 
sale-proceeds. 

We confirm the finding of the Subordi¬ 
nate Judge and there will be a decree in 
accordance with that finding. Time for 
redemption will be extended to three 
months from this date and the accounts 
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wUl be coubiuued on the basis of the 
finding of the Subordinate Judge up to 
the date of redemption.^ j 

costs, the ordinary rule will be followed 
for we do not see why the appellant 
should be made personally liable for the 

costs of respondent 4. 

S,N./R.K. decree modified. 
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AyijIsg and Phillips, JJ. 

E. D. SmiC/i— Accused—Appellant. 

V. 

Smpc’ror—Opposite Party. 

Criminal Appeil No. 474 of 191 De¬ 
cided on Sth November 1917. agains. 
order of Chief Presidency Magistrate. 
Bgmore, in No. 11426 of 1917. 

(a, Evidence Act (1 of 1872), ^s. 24, 

25; 26—In criminatory statements to 
assisting in police investigation - Admis^ 
sibility-Statements made at police search 
and before arrest held made while in cus 
tody. IPer AyHnj J. Philhl}<i 

tL accused, a tailor, was charged with bein 

in possossioa of certain stolen shirts jnd of 

canvas, alleged to bs the property of 
Clothing Factory. The shirts were sei/. 0 d by the 

police in a brougham in which ^ 

travelline. The accused was then driven to his 

shop in a motor car belonging to the 

Bioner of Police, who also 
the shop was searched; Captain Phllhp^. a 
ordinate Officer in the Army Clothing 
assisting the police in the search. Captain 
Phillips told the accused at the search: 

make a clean breast of it. I want to s'Ot hold.of 

the men in the factory.' The accused said: it 

Ido I shall implicate clerks Mahomedans and 

cuird peons." On being 

the canvas bales, accused asked 

if ho had never had thefts reported to him from 

the ROida station. The accused was thou arrested, 

tried and couvicUd for an offence under b. Hi, 

^ H«id ; Pet Curiam, that the statements made 
by the accused were ‘confessions' wj^hm the 

meaning of S. 24. CP 

Per Aylinj, J.{PhilliVS>J- dissenting}.—That 
the statements were made to a person in autho- 
ritv as Captain Phillips who represented the 
Army Clothing Departmeut, spoke to the accused 
as one in authority aod was the potential pto- 
BGCUtor in the case, and that the statements wero 
made by an acouaed person, though uot formally 
arrested, and that the statements wer» thereffico 
Smtoiblo. ^^'113C1:PU4C1] 

Per Phi/fips. J.—The etatomout made by tdo 
ftcoused to Captain Phillips was not made by an 
accused person as the accused was not under res¬ 
traint or under custody, nor was it made to a 
person in authority as the conduct of the investi¬ 
gation was in the hands of the Police Captain 

Phillips was only assisting them. [P IIH IJ 

(bl Evidence Act (1 of 1872), S. 24— 5-°"' 

feaaion ’’ need not be full and explicit admi*- 
•iQn of guilt» 

A confession is something more than a mere 
admission. In order to make a statement a con- 


fossiou, it is necessary that the inference as to the 
r-imioalitv of the person making it should bo 
gathered from the statement itseL. If the state 
ment itself is uot incriminating, it is doubtful 
whether the fact that it docs b:corae mcriminia 
iug owing to subseiuent events 

confession. , fi 

To constitute a ‘confession* under the Evidence 

\ct it is not necessary lliat the person confessing 

should make a full and explicit udmirsion of his 

guilt, so clear as to leave no 

Evidence Act (1 of 1872). Se. 24. 25 

and 26—"Accused person’ includes person 

subsequently becoming accused. qo 

The words ‘aecU'ed person ui ^s. -4 to -O 

should not he limited to .1 person “ 

formal complaint, charse or infor,natron l.aa been 

laid. The exuressiou hncludcs 

cnbaequently becomes accused; ‘ 

the time of making the statement criminal pro 

ceodinRS were m prospect. c ' 94 — 

(d) Evidence Act (1 of . b. ^4 

•‘Person in authority ’—Test , 

The expression ‘person in authont.- 
not onlv the nrosocitor, out alsi tno wife of toe 
prosecutor, or one oi the prosecutors 
some circumstauces. relations of 
test is.has the person authority • 

the matter, and any conceru or mter .t lu 1 13 
sufficient to cive him that authonti 8 B.mi 

'■'•(e)CrTmin'aTp. C. (5 of 18981 S.. 342, and 

256-Absence of explanation by “j 

Incriminatory evidence-Presumplion to be 

drawn enunciated. Knifl 

An accused person is alwava entitled to bold 
his tongue: but. where tbeonlv alternative theory 
to his guilt if a raiuot-, possibility , ivhicli > 
rect he is in a position t) explain, the absence 
of anv explanation must considered ui deter 
mining wbMhcr.be possibility »Hon d be disre- 

garded or .xUo.i into 

If) Evidence Act (1 of 
Mode of drawing inference, illustrated^ 

Illustmtinn-(..), b. n*. only ““ 
the manner in which inference can be dra^^n 

from the common course of events, 

Penal Code (1860), S 

of floUn property-Lapse of time 
-Guilty knowledge - Presumption -,P°'“ 
of depends on p.rticnlar facts - Evidence 

^In a pVosecntio'nior the possassion "J rctenticia 

iSi" • •• .= 

v.o,pv with the circumstances of the luaiviouai 
cases aud will depend largelv on the frequency 
-.vith which the property is likely to have chang 
ad hands. No maximum period can 

as that bavond which no 

bo drawn.- G Ml. 2'2t and 10 I. C. 

Nufjent Grant—ior Appellant. 

W Barton— for tho Crown. 

AyUng, J.— This is au appeal Ly Mr. 

B D Smitli, a tailor doing bu.dneas in the 

Mount Road. Madras, against a conviction 
by the Chief Presidency Magistrate for 
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flishonest possession of stolen property 
under S, 111. I. P. C. The property con¬ 
sists of various articles (Material Ob¬ 
jects Nos. 1 to 0 and 0) alleged by the pro¬ 
secution to have been stolon from the Army 
Clothing Factory situated close to ac¬ 
cused’s premises. The facts are full\ sot 
forth in the ju Igment of the Chief Pre¬ 
sidency Magistrate and it is unnecessary 
to recapitulate them here. In support of 
the conviction the Chief Presidency 
Magistrate has largely relioil on certain 
statements made hy accu-ed at the time 
of the search of his shop to Captain Phil¬ 
lips, an officer of the Army Clothing Ue- 
nartinent examine'! as second jirosecution 
^vitness. On behalf of accused it was 
argued hy Mr. Grant in both Courts that 
tliese statements are confessions and that 
their admission in evidence is hari'ed by 
Ss. 24 and 26, Evidence Act. The Chief 
Presidency Magistrate has held that they 
are not confessions within the meaning of 
these sections; and it seems convenient to 
dispose of the question of the admissibility 
of this evidence before proceeding fur¬ 
ther. 

Tlio statements relate to llannel 
shirts {Material Object No. i) which 
were seized in accused s brougham near 
Neill’s status and to 20 hales of can¬ 
vas (Material Object No. 6) which were 
found in a well at the back of his shop. 
They were made privately to Captain 
Phillips at about 4 p. m. in the cut¬ 
ting room while the search of the shop 
was still incomplete. The conversation 
began by Captain Phillips saying to ac¬ 
cused: 

“Smitb, make a clean breast ofdt; I want to 
get hold of the men in the factory." 

On this accused told him that he had 
got the shirts from two tailors em¬ 
ployed in the Army Clothing Factory 
for 8 annas each, and apparently be¬ 
ing pressed to give names and particu- 
lars said: "If I do, I shall implicate 
clerks, Muhammadaus and guard peons." 
On being questioned as regards the can- 
vas bales (Material Object No. 6) accused 
asked Captain Phillips if ho had never 
had thefts reported to him from the Salt 
Oobaurs. 

Accused added: that is where that ma¬ 
terial came from,” and said he purchased 
it a piece or tvvo at a time and intended 
selling it to some upcountry Hajah. Now 
itseems to me that these statements regard- 
JgnMaterial Object No. 1 as well as Material 
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Object No. 6 are incriminatory statements 
implying not only that the property was 
stolen property but that accused knew it 
to be such at the time of acquisition. He 
says he purchased the shirts from two 
tailors in the factory for what appears to 
be quarter of their cost price; and his 
reference to implicating people disposes 
of any suggestion that ho thought the 
tailors were entitled to thus dispose of 
the shirts, if indeed such a oontoution 
could be seriously set up. As regards 
the canvap, there is a definite admission 
that the stub was stolen property belong¬ 
ing to the Army Clothing Factory. By the 
Sait Cotaurs, the main goods depot of the 
M.S.T^I. Ry. is referred to: and the meaning 
is that the bales were stolen therefrom. 
Accused's words to Captain PhilUpSi 
"Have you never had thefts reported to 
you from the Salt Cotaurs, sliow that 
they were the ‘property of the Army 
Clothing Factory and of no other owner. 

I cannot follow the Chief Presideney 
Magistrate in his view that these simply 

arc explanatory statements. As already 
stated, they are highly incriniinatcr\: 
and as he'himself says in introducing 
them, liava an iraportauu hearing on the 

case. 

In fact towards the close of his judg¬ 
ment he says the case against accused is 
"doubly proved” when we consider ac¬ 
cused's statement to second prosecution 
witness that he bought the shirts for 8 
annas each from two tailors in the Army 
Clothing Factory. Accused must have 
known that he had no right to buy shirts 
from the Army Clothing Factory tailors. 
The Magistrate’s view can only be based 
on the idea that nothing is a confession 
within the meaning of the Evidence Act 
which does not amount to a full and ex¬ 
plicit admission of guilt so clear as to 
leave uo other hypothesis tenable. This 
view or something very like it has in fact 
been put forward by Mr. Barton in sup¬ 
port of the conviction. For authority to 
the contrary I need only refer to IvipeY- 
atrix v Pandharinath (1) and Queen- 
Empress V. Na7ia (2). Taking it, then, 
that these statements are confessions, are 
they rendered inadmissible in evidence 
by the provisions of Ss. 24 and 26, Evi¬ 
dence Act? S. 24 runs thus; 

"A confession made by an accused person is 
irrelevant in a criminal proceeding if the making 

1 . (1B81-82) 6 Bom 34. 

2. (1890) 14 Bom 260. 
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of the confession appears to the Court to have 
been oau^'cd bv any inducement 

raise having reference to the charge against the 

™ cu^ed perron, proceeding from a person in au- 
JhorUv and sufficient, in the opinion of the 
Court' to give the accused person grounds, which 
would appear to him reasonable, for supposing 
That brnmking it be would gain any advantage 
orlvoiaTul' evil of temporal nature in reference 
to the proceedings against him. 

Cantain Phillips has given his evidence 

regarding these confessions in the most 
candid and straightforward ^ 

the effect is to leave no doubt whate%ei 
in mv mind that the makingoi them was 
immediately preceded by an intimation 
on his part, which accused would natural¬ 
ly interpret as reasonable grounds for 
supposing that by making them he would 
gain an advantage of a temporal nature 
in reference to the proceedings against 
him. Both Captain Phillip a words and. 
as ho says, his tone implied that he was 
after the men in the factory and not 
after accused. He says: 

"I took it that accused would be highly inter¬ 
ested in bringing the bands to 
good. I intended to convey to Smith the im 
pt^'ion that by my adopting this friendly atti 
tude it would be for his own goed to make a dis 
closure to assist mo.” 

Of course he adds: 

“1 had no intention of leading accused to be¬ 
lieve that he would getofffree. lt was 
pression that accused, if he made a clean breast 
of it would get ofi easier than he wculd other 
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I think the affect of all this, the im¬ 
pression which this witness intended to 
convey (and doubtless did convey) to ac¬ 
cused was that he (witness) was chiefly 
anxious to run in the men in the factory, 
and that if accused assisted him m this 
respect, he would be let off light, if he 
did not escape prosecution altogether. 
This intimation was conveyed as the wit¬ 
ness says at the outset of the con¬ 
versation: and I can only regard it as 
the cause of the confassional state¬ 
ments which followed. It is object¬ 
ed: (l) that Smith was not an accused 
person at the time he made the state¬ 
ments, (2) that Captain Phillips was not 
a person in authority and that accused 
had no reasonable ground for believing 
that his assurances were worth anything. 
As regards (l) Mr. Barton argues, that 
no one is an accused person within the 
meaning of this section until a formal 
complaint, information or charge has been 
made against him. I should be inclined 


mvsolt to liol.l that the phrase '‘aocused 
person” in this conne.aion mcluaed an. 
one -.vlro snhsequently I.eeamo aceusea, 
providea that at the time ot niakuit! the 
statement, criminal laooeeaings were in 
prospect (otherrvise an inauooinont le- 
garding them could not be held out), io 
limit it in the manner smtaestea uouM 
obviously rob the section ol much ol '.is 
protective effect. But hov.evcr tins may 
he tliovo can be no doulit tliat aceusei n. 
th.e present case stood in precisel> the 
same position as if the police proceedings 
hv way of search bad been preceded in a 
formal complaint. Some ot h.s 
the shirts in the bvouftham, had already 
been seized, ho had been brought from 

the police station to the shop in the 'o- 

pntv Commissioners car and hi, sho] 
was in process of being seavcho 1 or othei 
property, whidi he was ,ieifoctly ava.e 
was alleged to have been stolon from the 
Army Clothing Factory-. Then as regarns 
the position of Cajitain lliillir-. - 
Barton in his argument represents him as 
a more underling, a master tailor, who.e 
word could carry no weight with acou ed 
and who could not be regarded as a pei- 

son in authority. _ 

I cannot accept this view. There is 

little or no evidence as to ins exact po=i-, 
tion in the factory, hut ho is a Comniis-, 
sioued Ollicer who was on the spot reprm 
senting the Army Clothing Dei-artnient 
the potential prosecutor in the case, and 
who was telephoned for by tlie police as 
soon as hrough-am and its contents were 
seized. He certainly spoke as one m 
authority to Smith and also in the wit¬ 
ness box. He said to Smith I want to 
»et hold of the men in the factop’ 
implied that Smith would gain by 
assisting me.” In cases such as these it 
is always an open question, whether the 
person in possession of the property^ will 
be prosecuted as well as the thieves and 
Smith could not have failed to attacli 
great weight to any indication of policy 
made hv such an officer. The expression 

"parson in authority” has. I think, alway s 
been widely interpreted: vide: Woodrofte 
and Amir All’s Law of Evidence, Hdn 6, 

p 25S and Tavlor on Evidence, Ecln. lU, 

n G14 The rule is the same in India as 
in England, where it has been held to in¬ 
clude not only the prosecutor, hut also 
the wile ol the prosecutor, or one of the 
prosecutors and even, in some cirgim- 
stances, relations ot the same, vide; U. v . 
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Wnrriv(iham{Z)^.ui\ 7?. v. Taylor i-^). An 

attorney engage>l in an endeavour to get 

up a prosecution lias also been treated as 

a person in authority, vide; 7?. v. 

(5). For luthority iu India I may lefer 

to the reiimrlrs of Sargent, C. T.. in Jicy. 

V. Xavroji Dadahhi (h). lie says; 

'Thf- would 'C ni to b'had llie pfjrsoii 
Rutlioritv to intorfuy with the matter; and rny 
con‘''. rn or interest iu it would ippei-.r to bo held 
suflicient to cive him mat authoritv.” 

T think the position otCiptiin Phillips 
in tlie present case satisfies this test — 
certainly as much as that of the auditor 
un'ler consideration iu that case. Mr. 
Barton h.is •luote'i, on the other si<le, 
Emvernr \. M.i'uiviiiillndiHh Kfiriinhuksh 

4 • 

(7). hut in lh >.t caSQ the per='>n otfe. ing the 
indiicenn'nt, whiln the superior olheer of 
the acc!JS"d. had al'soluteiy nothing to do 
Viitli th^ firoceedings against them; and 
jit v.’aa on this very ground that the con. 
feasion \va«^ admitre 1. T must therefore 
hold that Ofcu^ed’s stat'^ments are irre. 
levant under S. 24. Evidence Act and 
must he altogether excluded from con¬ 
sideration in the case. Whether they are 
alsoexcludel hv S. 2n will depend on 
whether accused should be regarded as 
in enstodv at the time he made tlieon. 
The Cdiief Presidency 'Magistrate lias 
held that he should and there is much to 
he said for this point of view, though for 
mv purpose it is unnecessary to decide 
the question. 

ft remains to consider whether apart 
from theao confessional statements there 
is sufliciont evidence to support the con¬ 
viction. Mr. Grant’s chief contention in 
respect of all the property is that the 
prosecution has failed to prove that it is 
stolen property: and this, if established, 
of course goes to the root of the case The 
question has to ho considered with refe- 
rence to each of the various articles or 
groups of articles: and it is convenient to 
begin with Material Object No 1, the 88 
shirts which were seized out of the 
brougham afther leaving accused’s shop. 
Possession of these shirts is not denied 
by accused. These shirts are all marked 
with a broad arrow, the letter **M'’ for 
Madras and a number, and it is not de¬ 
nied that isO.OOO shirts of an identical 
quality, description and mark were made 

3. 2 Den 0 C 447 n 

4. 8 C & P 733. 

6. 2 Oox 0 C 67. 

G. (1872) 9 BHOR358. 

7. iU'06) 3 BomL R507. 


in or for the Madras .Army Clothing Fac¬ 
tory between March 1917 and 17th July 
191". when the last supply was delivered 
into store. The seizure from accused was 
on 31st July lVil7 and stock-taking finish¬ 
ed on 10th August 191V revealed a shor¬ 
tage of 101 shirts in the Army Clothing 
Factory stock. As no shirts have been 
disposed of by sale from the factory (vide 
P. W. l), it seems to follow that the f-aid 
lOl shirts must have been stolen and ac¬ 
cording to the prosecution, the 88 shirts 
forming Material Object No. 1. wore part 
of them. A good deal has been said as to 
the value of the broad arrow mark as 
evidence. It is admitted that (Jovern- 
ment property marked with the broad 
arrow ij. occasionally sold to the ])uhlic 
without the broad arrow mark being ob¬ 
literated (vide r. AY. 2), and it must be 
conceded that this practice deprives the 
broad arrow mark of a signifioance which 
would otherwise he claimed for it, It is 
still evidence that the article stamped 
with it was at sometime the Government 
property: hut it is not evidence that pos- 
session was transferred to an outsider hy 
theft or criminal misappropriation. In 
the jrresent ca«e there can. T think, ho no 
doubt that the shirts seized were 
originally made for the Madras .Army 
Clothing Factory, and formed part of 
that factory stock. The question is whe- 
tber they formed part of the 101 shirts 

shown to have been stolen. The onlv al- 

% 

ternative theory which has been or, I 
think, can bo suggested is that they 
formed part of one of three consignments 
despatched to Jhansi, Bombay and Poona 
respectively on 10th April 1917, I7th 
April 1917 and l-lth May 1917, 

The fact of these consignments appears 
from the ledger Ex. I and they are shown 
as sent to the 0. I. C. supplies, .Jhansi, 
the Superintendent Army Clothing Fac¬ 
tory. Bombay, end as "supply reserved, 
Poona." No attempt seems to have been 
made hy the defence to develop this 
point, by indicating what possibility 
oxistel of any of the consignments having 

got 00 the market without theft. It was 
elicited from Captain Phillips in a gene¬ 
ral wav that articles for which the 
department have no use are sometimes 
sold to the public, and ha also refers to 
a regimental sale by a quarter master and 
individual sale by a soldier. The last 
named would presumably be a dishonest 
misappropriation. But no reason is sug' 
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g 0 sted why new flannel shirts should he 
disposed of by authority within so short 
a time of their issue: and after careful 
consideration it seems to me that the 
possibility of the 83 shirts seized from 
accused having been obtained in this way 
is so slight that a reasonable man would 
disregard it. We hive on the one hand 
the fact that a larger number of shiits of 
identicil description had been stolon from 
a factory within a few yards of accused’s 
shop. Oq the other hand we have the 
bare possibility that shirts to this num¬ 
ber may have been legitimately disposed of 
in such distant places as those mentioned 
and found their way into accused’s pos¬ 
session. No indication ^ is given of how 
this may have occurred, and accused has, 
apart from the excluded confessions, at¬ 
tempted no explanation of how he came 
by the shirts. 

No doubt an accused person is always 
entitled to hold his tongue; hub svhere the 
only alternative theory to ids guilt is a 
remote possibility, whicb if correct, he 
hs in a position bo explain, the absence of 
any explanation must be considered in 
determining whether the possibility 
should be disregarded or taUe^n into ac- 
'count. The provisions of Ss. 106 and lid, 
Evidence Act, are not without hearing 
on this point. I think the evidence jus- 
tiSo^ the inference that the shirts seized 
formed part of the lOl shirts stolen from 
the Army Clothing Factory. The next 
question is whether acoined bad reason 
to believe it to be stolen property. Mr. 
Grant argues that it is nob shown that 
the theft of the shirts occurrel recently 
before their seizure from accused's pos • 
session and therefore the principle of 
S. Ill, Evidence Act, Tllus. (a), has 
no application. The shirts may. it is 
«ai I have been stolen at any time after 
6 tl\ March 1917, when the flrsb consign¬ 
ment was receive! in the factory; so 
that it cannot be said that accused was 
in possession “soon after the theft, to 
quote the words of the illustration I 
do nob think this argument carries much 
iweight. The illustration is only an ex 
lample of the manner in which inferences 
(oan be drawn from the common course of 
levQiits. hmnin conduct, etc., and while 

the lapse of time is usually an important 
factor, the importance to be attached to 
it must vary with the oircurnsbances of 
the individual case, and will depend 
largely on the frequency with which the 


property is likely to have changed hands 
The wording of the illustration must nob 
be read as limiting the application of 
the section to which it is attached. In 
the present case all that can be saiil is 
that the theft of the sb.irts may have oc¬ 
curred at any tinso from March to July. 
That is no sufRcieot roason for refusing 

to draw the usual inferonco. 

Mr. Grant has reforrod to two ci.^es in 
which the lij'se of time has been .-.onsi- 
dored as a reason for refusing to^roiuire 
explauiition; Queen E7npress v. hurls (8) 
and District Magistrate of Bellary v. 0b~ 
baoa (9). but in both cases this was only 
one of several re.asons for acquittal and 1 
am not aware of any case in which a 
maximu n period has been suggested be¬ 
yond whicli no inferonco of guilt can be 
drawn. The shirts therefore tjoiug stolen 
property and seized from accused s pos¬ 
session within what may ho con?i lored a 
reasonably short time after they must 
have been stolen, tliere is no reason why, 
in the absence of any attempt to explain 
his possession (apart from the excluded 
confessional statement) the usual infer¬ 
ence should nob be draw n against accu¬ 
sed. There is no need to strain against 
the accused the curious circumstances in 
which the shirts were being taken from 
his shop in a clos-nl brougliam (I accept 
the evi lenca of P. W, 7 iu this inspect) 
but they certainly tend to suggest guilty 
knowledge. 1 consuler that in respect 
of these articles the conviction is jus¬ 
tified. (Hie Eordship then discussed 
the evidence as to the possession of the 
khaki shirts in pieces and the bales of 
cloth and concluded;) I find it impos¬ 
sible nob to hold accused responsible both 
for the presence of the property in his 
shop and its concealment: and the latter 
is so entirely incompatible with honest 
possession; that I think it justifies his 
conviction. I do not propose to deal 
witlr the case of the other articles, Ma¬ 
terial Object Nos. 2—5. Theso were 
found in accuse l's shoi> with no attempt 
at concealment: and ^Iafceriai Objects 
Nos. 2 and 4 were even pointed out by 
accused himself. The case vQgar<ling them 
is much weaker than as regards the otlier 
articles dealt with above, and as I have 
found the charge established in relation 
to the latter it ia unnecessary to proceed 
further. In the result. I would confirm 
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the coQvietion an 1 sentence and dismiss 
the appeal. 

Phillips,J.—Theaccusod E. 1). Smith, 
a bailor in bho Mount Koad, Ins been con- 
vict'-d under S. 411, Penal Cole. lor re- 
retaininj* stolen property. The facts are 
l)rietly as follows. On 3ist July 191'*, 
a constable svas postal to watch Smith's 
shoii and eaw % hrousham drive up. Cer- 
tain I'undles were i*laccd inside and the 
brougham drove down the Mount Koad. 
The constable r:-n after the carriage and 
stopped it. and it was taken to tlie police 
station ojiposito Spencer's Buildings. The 
Deiuity Commissioner of Police and the 
Insjjector. prosecution witness 13 were 
telephoned for and came and also 
prosecution witness 2, Captain Phil- 
lil>s, master tailor of the Army Clothing 
P'actory Tlio carriage was examined and 
in it were found s shirts which have 
been identided as shirts belonging to the 
Army Clothing Factory. The accused 
came to the police station, and from there 
the whole party went to the accused s 
shop which was searched and in that 
search various articles, wliich are said 
bo belong to the Army Clothing Factory, 
were found. Material Objects Nos. 2 to 9. 
These articles consisted of various pieces 
of cloth and articles of clothing. The 
evidence in regard to the various articles 
is that they belonged to the Army 
Clothing Factory and were removed from 
there by theft or criminal misappropri¬ 
ation. Ou those facts, the accused has 
been charged. 

(His Ijordship then discused tire evi- 
deuce). Tire next question for consideration 
is whether the accused was in possession 
of the articles knowing them to be stolen. 
The fact that they were found in his 
carriage and in his siiop is not disputed 
and we have the statement of the accused 
as regards their possession. This state¬ 
ment is objected to as being a confession 
and therefore inadmissible in evidence 
under Ss. 24, 25 and 20, Evidence Act. 
The statement was made to Captain Phil¬ 
lips in the cutting room of the accused's 
shop after the search had been made. 
Captain Phillips said to accused, ' Smiili, 
make a clean breast of it. I want to get 
hold of tho men in factory.” Smith said, 
“if I do, I will implicate clerks. Maho’ 
medans and guard peons.” and also in 
answer to a question as to where he got 
Material Object No. 6, the accused asked 
Captain Phillips if he never had thefts 


repoiTel to him from Salt Cotiurs and 
sai<l bliat was wliere that material came 
from. He said lie purchase! a piece or 
two at a time and intended selling it to 
some upcountry Kaja. With regard to 
shorts Material Object No. 0 he said 
he had l>ought one or two here and 
there from different men. The question 
is whether this statement amounts to 
confession. There is nodeCnition of con¬ 
fession in the Evidence .-Vet, but I take 
it that it must ho something more than 
n mere admission. In Queen Empress v. 
AMna (2) statements were lield to ho a 
confession on the ground that thay sug¬ 
gested the inference that tho prisoner 
committed the crime. In Impcratrix v. 
PandharinntJi (l) it was held that an 
admission of a criminating circumstance 
on which the prosecution mainly relies 
and forming the important part of tlie 
evidence against the accused, as showing 
that he did not come by the property 
honestly, would come properly within 
the rule of exclusion in regard to confes¬ 
sions made by a person in the custody of 
the police. Tn Emperor v. KongiU Mu/i 
do), when lioaling with tho admissihility 
of statements it was said that a useful 
test was to ascertain the purpose to which 
they wero put by the prosecutdon. If the 
prosecution relies on the statements of 
the accused as being true, then they may 
and probably in many cases would be 
found to amount to confessions. Accepting 
both these propositions I would add that 
in order to make a statement a confes¬ 
sion, it appears bo me to be necessary 
that the inference as to the criminality 
of tho person making the statement should 
be gathered from the statement itself, for 
I think it is quite possible that in many 
cases a statement which by itself does 
not contain any inference of criminality 
may in the light of subsequent events or 
of subsequent evidence strongly support^ 
such an inference. If the statement in’ 
itself is not incriminating, I am doubtful 
whether the fact that it does become in¬ 
criminating owing to subsequent events 
would make it a confession. A stabement* 
may he such as is compatible either with 
the innocence or guilt of the person making 
it and if subsequent events show that it 
leads to an inference of guilt, I do not 
think that it could necessarily be a con¬ 
fession if it is originally of such a nature 
th at a d if ferent series of subseqnent events 
“lb. AIR 1915 Cal 256=26 I C 161=41 Cal 601. 
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would show iti to he not only oompatible 
with, bub also evidence of, the innocence 
of the accused, I do not think it is neces¬ 
sary in this Oise to labour this point, for if 
we take the statements as a whole, I think 
there can be no doubt that they do lead 
to an inference of criminality without 
any additional evidence. The statement 
ofthe accused that if he made a clean 
breast of it. he would implicate several 
other men fjoes to show that he was 
aware that there was somthing in which 
they might be implicated, thus showing 
his knowledge that the property was 
connected with some offence in which he 
or others might be implicated. Again his 
question to P. W. 2, whether the latter 
had never had thefts reported to him 
from Salt Gotaurs from where these arti¬ 
cles came, would at once suggest an in¬ 
ference that he knew that the property 
came from a place where stolen property 
w'as likely to be sold. In this view, I 
have no doubt that the statements as a 
•whole do amount to a confession. 

A further question arises whether they 
are admissible in evidence. The state¬ 
ments, were made to Captain Phillips in 
the catting room of the accused’s shop. 
The Deputy Oommissioner of Police was 
present at a distance of 14 yards and 
p. W. 2 says that he could not have been 
overheard when he was talking to the ac¬ 
cused. They certainly cannot be deemed 
to be statements made to the j^ulice and 
S. 25 is therefore inapplicable. Thenevt 
question is whether they were made by 
the accused whilst he was in the custody 
of the police. No doubt a person is very 
often in the custody of the police before 
he is actually and formally arrested. It 
is not disputed that at the time the 
statements were made the accused had 
not been formally arrested. Shortly after 
his carriage was stopped at the police 
station, the accused went to the place and 
explained what he was going to do with 
the shirts. From there ho was taken in 
the Deputy Commissioner’s motor car to 
his shop where a search was conducted. 
It is suggested that the accused was then 
taken in custody because the Deputy 
Commissioner told him to go iotheraotor 
car. This, I think,may well be explained 
by the fact that the Deputy Commis¬ 
sioner was going to search his shop and 
naturally wished the accused to be pre¬ 
sent and therefore took him along in his 
motor oar. A police constable was posted 


at the door of the shop, but that was ne¬ 
cessary in order to prevent people from a 
busy thoroughfare like the Mount Road 
pressing into the shop and connot 1 h> said 
to imply that the accused was not to lie 
allowed to leave the place. The '.icoused 
does not appear to have been put under 
any restraint while the search was jiro- 
ceeding and it is therefore,difficnlt to say 
that he was actually in the custody of 
the police at that time. When a house is 
searched, it is general practice, if po'^- 
sihle, to secure the presence of the owner 
at the search, and Smith’s presence in 
the shop is accounted for by that iwac- 
tice. 

None of the witnesses have been asked 
whether Smith’s liberty was in any way 
interfered with, and there is not a par¬ 
ticle of evidence on record to show that 
his movements were restrained and no 
doubt if the accused had given a satis¬ 
factory explanation of the presence of 
the property in his shop no further 
action would have been taken by the 
Police and Smith would have remained 
at liberty, after their departure. Can 
it be said that Smith was actually in 
custody before the police knew whe¬ 
ther or not he could give a satisfactory 
explanation of his possession of the pro¬ 
perty? To hold that he was in custody 
would on the evidence before us be to 
hold that any person whose house is 
Boarchod for stolen property on suspicion 
is in custody as soon as the search be¬ 
gins. It was only after the search was 
over and the accused had not given a 
satisfactory explanation that he was ar¬ 
rested. In these circumstances I can find 
nothing to show that the accused was in 
the custody of the police at the time he 
made the statements. The defence then 
rely on S. 24 and say that the statement 
was one made under an inducement from 
a ]j 6 r 3 on in authority, and it is said that 
Captain Phillips was a person in autho¬ 
rity with reference to this prosecution. 
Apart from his position in the Army 
Clothing Factory, of which he is admit¬ 
tedly not the head, the only evidence 
relied on is his statement: 

“I have been mainly responsible for assisting 
the police in the prosecution of this case. I have 
gone through books and records with P. W. 1,” 

and the statement of P. W. 13 the Police 
Inspector “P. W. 2 was helping me to 
investigate.” When the statement was 
made, the whole affair was in the hands 



191S 


Smum V. EMI’EROR (Phillips, rj 


11^ Madras 

o[ the Deputy Commissioner of Police, 
a respoQsiblo Police Officer who cannot 
be said to be in any way subject to the 
influence of P. W. 2, and P- W. 2 had up 
to that time nothing to do with the case 
and knew nothing about it. Can it then 
be said that as an official of the Army 
Clothing Factory from which the goods 
are 5 P.id to have been stolen, P. W. 2 was 
a person in authority ? He was not the 
head of that factory : nor does it appear 
that he had anything to do with its 
general management, beyond his own 
tailoring department, and consequently, 
it is difficult to understand how' ho could 
have interfered in the prosecution of this 
cas 3 in auy way. The police had started 
the investigation without i\is knowledge 
and without his authority and he was 
merely called in in the course of the in- 
vestigation to assist tlio police. In these 
circumstances, I can see no reason to 
bold that he was a person in authority 
within the meaning of S. 24. Even apart 
;from that, I do not think that he held 
out any inducement to the accused suffi- 
cient to give grounds which would appear 
tto him reasonable fur 3uj)po8ing that )ie 
;would gain any ailvanf ige or avoi 1 anv 
evil ol a fe nijoral character in reference 
to the proceedings against him. What 
P. W. 2 said to accused was, 

“Smith, make a clean breast of it. I want to 
get bold of the men ia the factory.” 

No doubt he says that he adopted a 
friernily tone which implied that he was 
after the men in the Army Clothing 
Factorv and not alter the accused. Me 
also says that he intended to convey to 
Smith the impression that, by his adopt.- 
ing this friendly attitude, it would be 
for his own good to make a disclosure. 
We must however look to the words of 
inducement uttered by P. W. 2 and in 
the words themselves, there is no induce¬ 
ment whatever. There is no doubt a 
suggestion that P. W. 2 was not anxious 
to prosecute the accused, but only to get 
hold of his oNvn employees, but P W. 2 
says that he had no intention of leading 
the accused to believe that he would get 
off free. In those circumstances, can it 
be said that there was such an induce¬ 
ment as would give the accused grounds 
for believing that he would secure any 
advantage or avoid any evil of a temporal 
nature? P. W. 2 made no suggestion 
that the accused would be any better off 
it he made the confession, certainly did 


not suggest any definite improvement in 
the accused’s position if he did so, so that 
even if Captain Phillips be deemed to be 
a person in authority, I do not think it 
can be said that ho give any inducement 
and even if some vague promise might be 
implied from the tone in w hich the words 
were spoken, it is difficult to believe that 
the inducement was such as to cause the 
accused to believe that it svould be for 
his own temporal good to make a confes¬ 
sion. In these circumstances, I would 
agree, although for different reasons, 
with the Presidency Magistrate that the 
statement is admissible in evidence : and 
if the statement is admissible, and if, as 
I hold, it is proved that the property 
was stolen property, there can he very 
little doubt of accused’s guilty knowledge. 

If we exclude this statement as in¬ 
admissible, I think there is sufficient 
evidence to bring home guilty knowledge 
to accused that the goods were stolen 
property; and this knowledge must be in¬ 
ferred from the circumstances of the case. 
We 969 that the accused put the goods 
Material Object No. i into his carriage, 
which then drove off along the road. Me 
m;'v or may not have seen the carriage 
'^topped, hub at any r-Ue wo imd him going 
of his owu accord to tho Police station 
about 20 minutes or half an hour after 
tho ciirriago had been stoppe-i. ilehad not 
been sent for and it does not appear how 
he knew that the carriage had been stop¬ 
ped. If he saw it stopited, and taken to 
the Police station, it is difficult to under¬ 
stand why be did not at once go uj) and 
ask why there had been this unwarranted 
interference with his pror<e*-ty. There 
was a delav of 20 minutes oi halt an hour. 
When the chop was searched, jome of this 
property, namely, Mateiial Object Nos. b 
and 9 and some other property, was found 
in a well in tho accused’s shop. No doubt 
this well is accessiblo to anybody in the 
shop and it is suggested that the tailors 
working there might have put the pro¬ 
perty do" i. the well. Wo have evidence 
however th.*' rho property had only very 
recently been put into the well because 
tho water had not o^r''ed througli the 
convas. Material Object No. 6 consists 
of 20 large rolls of canvas and once we 
concede that was the sole owner 

and proprietor of the shop it is difficult 
to believe that these rolls could have 
been introduced into that well or even 
into his shop w.bhout his knowledge. 
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When the property was pulled out of 
the well it does not appear from the evi¬ 
dence that the accused said anything ex¬ 
cept the alleged confession. But in his 
statement at the trial he said “the pro¬ 
perty found in the well I do not claim 
nor did I over have them.” In the 
interval between the time when the 
carriage was stopped and the accused’s 
appearance at the police station, there was 
plenty of time for accused to nut the 
property down the well and I think that 
if accused said nothing^ when this pro¬ 
perty was pulled out it is not an unna¬ 
tural inference to draw that he had noth- 
ing to say. If it was a surprise to him 
that the property should have been found 
in that place I think that the reason- 
able inference to be drawn from the ordi¬ 
nary course of conduct would be that he 
would have expressed that surprise, and 
it is difficult to believe that an innocent 
person who saw this property being*i)ro- 
duoed from his well for the Brst time 
would not have at once disclaimed all 
knowledge. Under S. 106, Evidence Act, 
when any fact is especially within the 
knowledge of any person the burden of 
proving that fact is upon him and I think 
that if this had been a civil case and the 
accused had at the trial tried to prove 
that the property was put in the well 
without his knowledge, no Court could 
have disregarded the inference to be 
drawn from his omission to put forward 
that theory when the property was 6rsb 
discovered. We have also the fact that 
the property recovered from Smith’s pos¬ 
session is of varied nature and large in 
bulk 

It is difficult to believe that he could 
have been in possession of this property 
innocently and not knowing how it hal 
been come by. No doubt some of the 
bulky articles were found down the well: 
but I think that these articles also must 
be deemed to be in Simbh’s possession. 
The cases relie 1 on by the defence go to 
show that the prosecution must prove 
that the place where the property was 
fouDtl was in the exclusive possession of 
the accu9#»d and this I think has been 
made out in this case. Had the articles 
been of small nature which a person 
could have surreptitiously introduced in- 
to the well the infeience against the ac- 
cuacd \vould have been considerably weak¬ 
er and very likely would not havo been 
BuOicient to infer his exclusive possession. 


Considering the nature of the articles-, 
I have no doubt that they could not’have 
got into the well without accused’s know¬ 
ledge or permission. That being so it is 
for him to explain his possession. He 
has nob done so and the only inference 
that we can draw is that he knew the 
nature of the property which had been 
found. Another suggestion has been made 
that the property was not found soon 
after the theft. The question of the 
length of time that elapsed between the 
theft and the discovery of the property 
no doubt has a bearing on the presump¬ 
tion that should be drawn. But each 
case must be determined on its merits. 
In this case it is possible that the pro¬ 
perty was stolen even three or four 
months before it was discovered and even 
taking it to be that period I do not think 
that tho interval is so long that in the 
circumstances proved, a presumption 
under S. 114, Evidence .Act, should not 
be drawn. 

In this view I think that the accused’s 
guilt has been satisfactorily established 
and I would dismiss the appeal and con- 
6 rm the conviction and sentence. 

S.N./r.K. Appeal dismissed. 

A. I R. 1918 Madras 119 

Wallis, C. J. Bakewi ll and 
Kumau.\swami Sasthi, JJ. 

Asha Beevi and others —Defendants— 
Appollauts. 

V. 

S. K. M. Karappan Chettij —Plaintiff 
—Respondent. 

Letters Patent Appeal No. 47 of 1917, 
Decided on 12bh Sopteniher 1917, against 
judgment of Sadasiva .Aijar, J., D/-7tli 
February 1917. 

Mahomed an Law— Succession—Renuncia¬ 
tion before accrual is prohibited. 

A transfer or renuciation of the rights of in- 
heribuDcc by aMabomedan before ibat right has 
vested iu him is prohibited under the Mahome- 
dan law : i S D A 210, Foil ; 17 \V li 108 fi'C), 
Expl, 19 2Iad 17G and A I 11 1915 All 4SG, noC 
Ajypr. [P 119 C 2] 

A. Krishnaswami Aii/ar and E. Durai. 
sw'imi Aiyar —for Appellants. 

C. V, Ananthakrishna Aiyar —for Res¬ 
pondent. 

Judgment. —We agree with the con¬ 
clusion arrived at by Sadasiva Aiyar, .T.,i 
in this case on the ground that a transfer 
of an expectancy of this kind is not per¬ 
mitted by the Mahomedan law. That^ 
was decided in accordance with the; 
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C'pinioQ of iUo nu'nerou'^ l;i\v ollicers con- 
‘iultel in Mt. Khanum Jan v. Mt Jan 
JJ'.’bee (1). Case No. 11 cifeel at p. S 9 of 
Macuiiu^Wten’s Priociplos and Prece-lents 
of Mahomelan la-v is to the same eltoct. 
This view has aUa been taken hy tho 
te?:t-writ 0 is on Mahoinedau law (Sir 
RoLiiul Wilson's Dij^esb of An^o Malio- 
ineJan law. p. 2GS, an-1 more particularly 
Vol. 2, pp. 50 an'l 51. Kin. of Mr. 
Auiir All's -Mahonie Ian Nav-iiero the 
subject is move fully ilealt with). 
Tyabji, T’s. Principles of Mahomodan law 
ia to the s lino etfenf-. 

On the other liaivl reliance has been 
iminly placel nn tho decision of the 
Privy Cj’inoil in Mt. Miirmuto^Inis^a 
Dequm v. Allakdia Khan (2) by which 
Sponcer.-I., appears to have been mainly 
intluouce i in Oissentina from the conclu¬ 
sion come to by Salasiva Aiyar, J. On 
examining that case we do not think that 
their Lordships intended to lay down that 
a Mahomedan could renounce his right of 
inheritance before that right hal become 
vested ‘on the death of the person to 
whom he was entitled to succeed. In 
that case there had been a very great 
delay in putting forward the plaintiff’s 
claim to succeed as heir of the deceased 

and their Lordships observed at p. 112 : 

“ 'I'hoy may further remark that acccrdinfi to 
the Mahomedan la .v. there may be a renunciation 
of the rifihc to inherit and that such a renucia- 
tion need not be expressed but may be implied 
from the ceasing or dc.sistiuR from prcsecutiug 
a claim maintainable against another. 

Having regard to the word right to 
inherit ” and the words prosecuting a 
claim," which claim would only arise after 
the succession had opened, we think that 
these observations of their Lordshii )3 may 
be taken as dealing with a renunciation 
after the right of inhoritanco has vested 
and are not authority for the proposition 
that prior renunci.ation is authorized 
by the Mahomedan law. Mr. Amir Ali 
in the passage referred to deals »with 
renunciation after the inheritance has 
vested. Reliance has also been placsd on 
a decision of this Court reported in 
Kunhi Mamod v. Kunhi Moidin (3). 
That decision has been questioned by all 
the text-book writers who have since 
dealt with the subject. As pointed out 
in Wilson’s book, the recital that all the 
law officers were not agreed in the case 

1. 4 S D A 210. 

2. (1872) 17 W R 108 (P C). 

3. (1896) 19 Mad 176. 


in Mt. Khamun Tan v. Mt. Jan Beehee 
(l) not accurabe. Farther the rcspou- 
don* w.is not represented and there¬ 
fore the case ’.vas not so fully argued. The 
lelined Judges also proceeded upon the 
footing that tho right of inheritance had 
vested. We are not prepared to accept 
this ca^e as an authority for the proposi¬ 
tion that under Mahomedan law a right 
of inheritance can he renounced before it 
vests. The decisions in Mt. Khanum Jan 
V. Mt. Jan Beehee (1) has since been re- 
fejrod to with approval by this Court in 
tho judgment of Bonaon and Sundra 
Aiyar, J-T.. r 0 i)orted as Meermujani Rmo^ 
tkerv. K‘ rupathi Nagur MccraLuhhaiM 
and the same view appear.s to fiavo been 
exprossod hy Sir Liwr.once donkins C. 1 , 
in Sunisiiddin v. .V dulllu^^cin (5) though 
the julgmenb in that case proceeded upon 
th'^ construction of tho provisions of the 
Transfer of Property Act. Reliance has 
alsoj^eeo placed upon the decision in 
Mohammad Haahmat Ali v. Kaniz 
Fatima ( 6 ) but there is no discussion of 
the authorities in that case. 

On the whole, we think that there is 
a large preponderance of authority in 
favour of the view that a tranMer or a 
renunciation of tho right of inh.eritanco 
hofo o that right vests is prohibited 
under tho Mahomedan law. The rules of 
Mahomedan law are not affected hy the 
Transfer of Property Act and it is there¬ 
fore unnecessary loconsider whether this 
transfer or renunciation would not also 
bo invalid under the provisions of S. 6 . 
T. P. Act, itself. For these reasons the 
Letters Potent fi^ila and is dis¬ 

missed with costs. 

S.N./R.K. Appeal dismissed. 

‘ 4 . (1913) 18 I C iSo. 

5. (1907) 31 Bom 165. 

6. A I R 1915 All 4SG=27 I C 701. 
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Ayli>jg and Phillips. J-T. 

Srinivasa (Jpadija —Plaintiff—Appel¬ 
lant. 

V. 

Ranganna Bhatta and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1093 of 1916, De¬ 
cided on 29th November 1917, against 
the decree of Dist. Judge, South Canara, 
in A. S. No. 286 of 1915. 

(a) Easement! Act (1882), S. 15—Term be¬ 
long to Government” refers to time of enjoy¬ 
ment — 40 years' enjoyment of easement 
against Government does not make it abso* 
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lute and binding against tianiferee from 
Government— 20 years' enjoyment against 
transferee must be proved. 

The »voii3 “belongs to Govarument” in '.the 
Inst paragraph of S. ISrefer not to the time of suit 
but to ths time during which the easement is 
enjjyed. IP 121 0 1] 

\Vheca therefore after 40 years’ eujoymeut of 
nu Gisetuent as against Government, the litter 
transfers the property to a private party, the case¬ 
ment doss net become absolute, but the person 
cUimiug it must make good his title by 20 years’ 
ouiovnient against the transferee after the 
transfer. [P 121 0 1, 2] 

(b) Easements Act (1882), S. 15—60 years’ 
period nearly expired—Subsequent transfer 
by Government—Acquisition becomes com¬ 
plete when deficiency is made up. 

Senible —Where the GO years’ period has neatly 
expired during Govcru.neat ownership of the 
land and the land is then transferred by Govern- 
ment to a private party the acquisitiou of.the eass- 
racut might bs held to bo completed if the defi¬ 
ciency was made up by subsequent enjoyment 
against the transferee. [P 121 0 1] 

K. Y. Adigci for B. Sitarania liao — 
for Appellaut. 

K. Su>7iiara Row—lor Raslondonts. 
Judgment.—The subject of dispute i3 
an riaaamenfc claimol as acquired by pres¬ 
cription. Thn sorvient fcenemsnt baloDgod 
bo Government till 2 yeira before suib*and 
was then assigned by Government bo the 
dofondant. At the time of assignment 
the easement had been exercised only for 
30 or 40 years and had, therefore, nob bo- 
come absolute as against Government. 
Appellant c^ntonds that the transfer of 
ownership ha I the effect of rendering it 
absolute, inasmuch as the servient bone- 
monb became the property of a private 
individual against whom the previous 30 
or 40 years’enjoyment would be sufficient 
under S. 15, Easements Act. The point 
is a novel one and is not covered hy au¬ 
thority. Bub we think appellant’s con¬ 
tention cannot be admitted. Wo think 
Ibhe words^belongstoGovernraent” in tlie 
last paragraph of S. 15, must refer, nob to 
the time of suit, bub bo the time during 
which the easement is enjoyed. An ease- 
jment can only be acquired by 20 years’ en- 
'joyment against a private person or by 60 
■ years’ enjoyment against Government. 
Hera neither condition is satisfied. 

lb may be that w'here the GO years’ 

,period has nearly expired during Govern- 
jment ownership of the land and the land 
is then transferred by Government to a 
private party, the acquisition of the ease¬ 
ment might bo held to be completed 
Iwhen the deficiency was made up by sub- 
laequent enjoyment against the transferee, 
'bub subjoob to this the person claiming 
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the easement must make good his title by 
20 years’ onjoymeat against the trims" 
ferae after the transfer. If we adopt the 
view contended for by the appellant, wo 
should have to hold that the transfer of 
the servient tenement by a private owner 
bo Government would have the effect of 
destroying any easement right, which had 
been legitimately acquired by 20 years' 
enjoyment but which had not been en¬ 
joyed for the period of GO years required 
as against Government. The appeal is 
dismissed Nvibh costs. 

s.n./r.k. Appeal dismissed. 

A. I. R. 1918 Madras 121 

Sesiiagiri Aiyar and Napier, JJ. 

P. V. Madhavan Vydiaj —Plaintiff— 
Appellant. 

v. 

Lakshmana Pattar and anothei —Do 
fondants—Respondents. 

Second Appeal No. 8iG of 1916. Decd- 
ded on oOth October 1917. against the 
decree of Sul;-Tudgo, South M.ilabar, in 
Appeal Suit No. do-l of 1915. 

(a) Transfer of Property Act (4 of 1S82), 
S. 60—Redemption suit—Primaly buiden of 
existence of niortgasc is on plaintiff—On ad¬ 
mission by defendant he is to prove that it is 
irredeemable. 

In a suit for redemption of a mortgage, the 
plaintiff has to prove, ordinarily, tbr.t ibcre is a 
subsisting mortgafe c.apabl? of being reePemed. 
The rule however is subject to exceptions. Where 
the defendant admits the existence of the mort¬ 
gage, the onus is shifted to him to prove that ho 
subsequently acquired an irredeemable right. 

LP 122 C 1] 

(b) Civil P. C. (5 of 1908), O. 6, R. 17-Suit 
on specific mortgage—Amendment of plaint 
can be allowed on defendant's admission. 

A plaintiff in a redemption suit may be per¬ 
mitted to amend a plaint which is based on a 
specific mortgage and claim a decree ou the defen¬ 
dant’s admission. 13 AT. L, J. 274 and 28 I. C. G9, 
.Expl. [P 122 0 2] 

C. V. Ananthakrishna Iyer —for Appel¬ 
lant. 

K. P. M. Menon, K. V. Madhavan 
Nair and P.F. Parameswari 7;/er- for 
Respondenbs- 

Judgment.—The plaintifi’s allegations 
are that a Nair Tarwad was the jenmi of 
the plaint property, that it was mortgaged 
to the ancestors of deiendants 1 and 2, 
that the said persons sub-rr.ortgagel it to 
a person not before the Court who trans¬ 
ferred his rights to defeudanb 3, tliat cle- 
feudanb 3 subsequently purchased the 

jenm right from the Nair Tarwad and save 
ths plaintiff a 2ad mortgage in 1^12, 
(Ex. H.) Ho '.uesto redeem the Ist raert- 
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gage. He does not give the date of the 
1st mortgage, but relies upon the adnus- 
siou of the ancestor of defendants 1 
and 2 contained in Ex. A and upon 
the statement of defendant 2 con¬ 
tained in Ex. L. In Ex. A, uhile 
granting a sub-mortgage, the ancestor 
mentioned that the property was held 
by him under a kanom from the NairTar- 
wad. Id Ex. L. which was a statement 
filed in p-roceedings taken hv the plaintitf 
under S.bd.T. 1'. Act. defendant 2 stated 
that the amount due and payable to him 
under the mortgage was net the amount 
deposited in Court. How far this admis¬ 
sion is evidence against defendant 1 
and to wlnt extent defendant 2 iiiniself is 
bound by it are (luestions for the appel¬ 
late Court. The case for the defendants 
is that themortgige sought to he redeemed 
is not subsisting and that the burden is 
on the I'laintitt to prove that there is a 
redeemable mortgage. 


The District Munsif held that the suit 
was not barrel by limitation, but that as 
the ]dalntiQ failed to prove the mortgage 
sued on, he was not entitled to a decreo. 
On apfieal, the Subordinate -fudge held 
that the burden of proving that the mort¬ 
gage sought to bu redeemed is subsisting 
was on the plai'-.'iff and that as ho failed 
to prove that fact, the suit was rightly 
dismissed. Mr. K. P. M. Menon, for the res¬ 
pondent, has placed before us certain con¬ 
siderations which, if w’e were hearing the 
appeal, might have considerable weight 
with us. Defendant 3 is certainly in a 
position to throw light on the date and 
nature of the mortgage and it may be that 
the plaintitT ought to have summoned him 
to produ-je the mortgage deed, if it exists 
but that is a matter to ho censidered l)y 
the appellate Court. On tlie point de¬ 
cided by the Subordinate Judge w eareun- 
able to agree with him. As w-e read Ex, 
|L, defendant 2 admitted that at that time 
there was a mortgage capable of being re¬ 
deemed. If the defendants have acquired 
an irredomablo right suhsequentlv. tliey 
loughb to prove it: see DipSingh'v. Gir. 
and Singh Data Chand y. Sar. 

fraz (2). 


Mr. Monon sought to support the 
cision on the authorities cited in the p 
ment of the District Munsif. The 
T^aibion enunciated in pui^ 

1- UU04) 20 All 31^ --- 

2. (1675-78) 1 All I 17 . 


Bangasavii Filial (3) is that where a plain- 
tifls fails to establish the specific mortgage 
sued on, he should net be given a decree 
on a mortgage to be spelled out from docu¬ 
ments or pleadings to which the defendant 
was a party. This view was followed in 
asudevan ^oml udri v. Krishna Piska- 
7*oD (4)andin Kalliani Ammay. Naraya¬ 
nan Navibiar{5). As a general proposition 
there can be no objection to this state¬ 
ment of Ihe law: but there may be ex¬ 
ceptions. The plaintitf might have been 
under a bona fide mistake and might have 
been led into the error by the conduct of 
the defendants. In such cases notw ith-.' 
standing his failure to prove the speciBc' 
mortgage, he may he permitted, l)y allow- 
ing him to amend the jilaint, to claim a\ 
decree on tlie admission of the defendant:! 
see Paykai Manakhal v. Theyyankaran 
(6) and Kadakamvalli Sankaran Mussad 
V. Mokkalh Ussain Uaji{l). In no case 
may a plaintitT wlio has fabricated a 
document he allowed to obtain a decree 
on the admission of the defendant. Bub 
in the present case both the plaintilT nnd 
the defendant had hut one rnortgngo in 
their minds: see Ex. E. The only ([uea- 
tion was whether that mortgage was sub¬ 
sisting or has hecon e irredeemable. In 
this class of cases, the point for considera 
tioD is on whom does the burden of proof 
lie to prove that it is sulisisting. Ordinarily 
on the principle that the mortgagee must 
he aware of the date of the transaction to 
which he or his i)redecessor was a party, 
the burden of proof will He on the defen¬ 
dant. \\ hat quantum of evidence may 
displace this burden will depend on each 
case: see Khiali Bant v. Taik Bam (8j. 
The view taken by the Subordinate Judge 
is therefore wrong. Wo must set aside 
his decree and remand the appeal to him 
for disposal according to law. Any ap- 
idication for fresh evidence must be made 
to him. Costs will abide the result. 

_9.N./R.K, _ Appeal^ aUowe^, _ 

3. "(1895) 18 ^fad 462. 

4. (1903) 13 M L J 274. 

5. (1915)28 I C G9. 

6 . (l9iC) 32 I C 024. 

7. (1907) 30 Mad 388. 

8 . (1910) 38 All 540=.3G I C 452. 
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Full Bench 

Wallis, G. J. Sadasiva Aiyar 
AND Kumaraswami Sastki. JJ. 
Vaildadi Saimaynma —Appellant. 

V. 

Koduganti Badhahhayi and others — 
Respondents. 

Appeal No. 132 of 1916, Decided on 
21sfc November 1917, against appellate 
order of Dist. Judgo, Vizagapatam, D/'- 
2nd August 1916 in Appeal Suit No. 414 
of 1915. 

(o) Civil P. C. (1908), S. 47—Defendant 
against whom suit is dismissed on account of 
relinquishment of certain relief is party to 
suit. 

Where a party has been properly impleaded as 
one of the defendants in a case and the case as 
against him would have proceeded to judgment 
but for the fact that the plaintiff elects to aban¬ 
don part of his case and the suit is in conse¬ 
quence dismissed as against this defendant, be 
is a defendant against \shom the suit has been 
dismissed within the meaning of the rxplauation 
to S. 47; 40 ^faJ, 9G1, [P 125 C 1] 

(b) Civil P. C (1908),O l.R. 10(2)—Claim 
abandoned as against particular defendant 
— His name should be struck out. 

The proper course is for the Court to exercise 
its discretion under O. 1, R. 10 (2), and to order 
the name of the defendant to be struck out In¬ 
stead of dismissing the suit as against him. 

[P 125 G 1,21 

(c) Madras Proprietary Estates Village 
Service Act (1904), S. 17— Enfranchised 
inam—Execution of inam deed—Alienation 
before notification is invalid. 

A mortgage of village service iuam lands in a 
proprietary estate executed after the grant of the 
title-deed of enfraochisemcot but before the noti¬ 
fication referred to in S. 17, Act 2 of 1894, is in¬ 
valid and iuoparativo. [P 12G C 2] 

(d) Contract Act (1872), S. 23—Scope. 

No equities arise out of a transaction which is 
prohibited by law on grounds of public policy: 19 
I. C. 881; 21 I. C. GOO; 30 I. C. 869 and 29 I. C. 
241, Foil. [P 12G C 1] 

B. N. Sarma - for Appellant. 

C. UamaUowJoT P. Narayanamurthy 
—for Respondents. 

Order of Reference 
Abdur Rahim, J. — The lands to 
which the dispul^e relates.appertain to a 
village service inam and are situate in a 
proprietary estate. The authorities hav- 
ine decided to enfranchise the inam, the 
inam title deed was granted on 18bh 
August 1906, bub the notification spoken 
of in S. 17, Madras Act 2 of 1894 fixed 
Ist April 1911 as the date from which the 
enfranchisement would take effect. Bet- 
ween these two dates, i. e.. on 23rd Jan¬ 
uary 1909 those lands described by the 
mortgagors as the enfranchised mirasi 
and inam lands belonging to us’ were 


mortgaged to the appellant, who sul^so- 
queutly in 1915 ol^talned an ordinary 
mortgage decree. Kesi^onJent 1 also 
had a mortgage on the same inoperty 
and sued to enforce it making the afiijel- 
lant a party; but being advised that a 
mortgage of service inam lands was un¬ 
enforceable, he gave up his claim on the 
mortgage and obtained a simple money 
decree against mortgagors, bis suit being 
dismissed as against tiie appellant. Res¬ 
pondent I’a decree was in 1914, i. e., 
before the decree of the appellant. The 
properties being attached in execution of 
the former money decree, the latter asked 
by a petition in the execution proceedings 
that the lands may be sold subject to his 
mortgage decree. That petition has been 
rejected and the appeal is against that 
order. 

The respondent has taken the prelimi¬ 
nary objection that no appeal lies, con¬ 
tending that although the appellant was 
impleaded as a paity to the suit and his 
name is borne on the decree, he is not ‘a 
party to the suit in which the decree was 
passed’ within the rueaning of S. 47, Civil 
P. C., inasmuch as he ceased to be a pro¬ 
per party when the respondent gave up 
his claims on the mortgage. Tins pro¬ 
position is laid down by .\yling and 
Kumarswami Sastri, JJ., in Krishnappcb 
Mudaly v. Periasw^mi Mudaly (l), bub 
Sadasiva Aiyar and Phillips, J.J . held 
otherwise in an unroported case (Second 
i\ppeal No. 868 of 1916). It seems to mo 
with all respect that in the former deci¬ 
sion sufficient elToct has not been given to 
the plain languago-of the section, which is 
made still clearer by the explanation at¬ 
tached to it. The explanation says: 

“For the purpopes of this section, a defendant 
against whom a suit h.is been dismiseed Is a party 
to the suit”. 

Nor can it bo said that it is the duty 
of a Court charged with execution of a 
decree to see that a defendant against 
whom the suit has been dismissed was 
properly made a party or not. Having 
in view however the conflict of views ex¬ 
pressed \n Krishnappa Mudaly v. Peria- 
swamy Mudaly (l) and Second Appeal 
No. 886 of 1916, the question should he 
solved by a Full Bench. Upon the merits, 
S. 43, T. P. Act, has been invoked to vali¬ 
date the mortgage in favour of the appel¬ 
lant. Bub it has been ruled bythisCourt 
t hat tha t seotiou has_no application ^o 

1. (1917)' 40 Mad'9G4=38" I C 297. 
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uli.ju.itious whieh aro prohibitol by law 
oa the grouD'ils of public policy. The 
matter is fully rliscussed by bhe learned 
Chief Justice in KaharalapU(1i Lakshmi 
Narai/(nia v. KmuJukuri Vcera StiralJi'i 

(2) , with wliich I respectfully i^ree. The 
same view of the law is oxpressoi in 
N-u'Jiari Sjhu v. Sira Koritha)! N'lidu 

(3) , Baichu Ramayya v. Dara Satchi 
(l), Karri Ravi iinj ' v. Vi^hori Jag niua- 
rlham (5), while a difieront view pre¬ 
vailed in An(j/^nu«ug,i v. Narasiniun (G). 

The b cision in the last case is in direct 
conilict w i:h the other decisions, all lo- 
latir;^ to alienations of sorvicoinam lands. 
An i, in my opinion, the presentcaso can¬ 
not * 1-0 cU'ectivelv distinguisliol from 
these i*v le'san oi the I'-iet that on the 


date of i he appellant’s mortL;a«o the inara 
titlo-dccl li:*. 1 been issuol, thounh the 
notification was tiot issued till long after¬ 
wards. Wlien S. 17, M liras Act 2 of 
ISD-I, expicsslv says that the'enfranchise- 
inenb tliall talre etl'ect only from the dito 
of the nonlie'.'ion, it seems to me that 
before tnab date the legal incidents at¬ 
taching to the property incluling its in¬ 
alienability reiDiined unaltered. It could 
not be said that by issuing the title-dee 1 
the Government bound itself by way of 
contract to iesue the notiQcation. though 
the notification w^as certain to issue in 
ordinary course and in the latter sense it 
would be right to say that this expecta¬ 
tion of the inam holder was not a mere 
possibility'. If the raortgagoo could nob 
rely on any contract in favour of the 
mortgagor, I find it still more difficult to 
say that the inam title deed by itself 
created some sorb of inchoate interest in 
the property free from all restraint of 
alienation, although bhe Act says that the 
enfranchisement shall have no effect ex¬ 
cept from the date of notificition. But 
as there is a conflict of decisions on the 
applicability of S. 43 to village service 
inams, I think this question also should 
be referred to the Full Bench. I would 
therefore refer the following questions to 
a Full Bench for opinion; 

(1) Is a person who was impleaded as 
a defendant in a suit and against whom 
the suit is dismissed by tho decree, a 
party to the suit in which the decree was 
passed w ithin the meaning of S. 47. Civil 

2. U9l5) S') yiad 554=29 I 0 211 

3. (1013) 19 I C 881. 

4. (1013)21 I C6C0. 

5. (1016) 39 Mad 930=30 I G 839. 

6 . (1008) 18 M L J 247. 


P. C., if the dismissal of the suit against 
him was duo to bhe fact that at the triel 
the plaintiff abandoned that part of his 
claim by reason of which the defendant 
would be a proper party to tho suit? 

(2) Is a mortgage of village sorvice inam 
lands in a proprietary estate, executed 
after the grant of the titio-deod of en¬ 
franchisement but before tho date of the 
iiotitication contemplated under S. 17, 
Madras Act 2 of 1894, valid and opera¬ 
tive? 

Bakewell, J. —By S. 17, Madras Pro¬ 
prietary Estates Village Service Act. 1894, 
the Government was ompowerol to en¬ 
franchise lands giaante l as remuneration 
of a village office from tho conlibion of 
service, bub “such eufranchisemenb” was 
declared to 

“Uke effect on oc aft-T the date fixed in the 
notification issued under S. 19 for the levy of a 
village service ciss.” 

That is to say, tho Government might 
perform tho act constituting an enfran¬ 
chisement bub its operation was suspend- 
el until provision hid I'esn made for tho 
remuneration of the services on which tho 
land had been previously held. Theholler 
of tho office therefore retained the land 
on the formor tenure until such jirovision 
liad been mile, bub he acquired fur- 
thor interest in bhe hud which on the 
occurrence of tho prescribed event would 
ripen into an absolute inberost. In my 
opinion, such an interest is assignable, 
and is nob a mere possibility of a like 
nature with a chance of an heir-apparent 
succeeding to an estate or the chance of a 
relation obtaining a legacy on the death 
of a kinsman within the meaning of S. 6, 
T. P. Act, 1832, since it would become 
an absolute interest in bhe ordinary course 
of business. 

In the present case the holder of the 
lands, after the execution of a deed of 
enfranchisement but before a notification 
had been issued by Goveromonb for the 
levy of cess, purported ta transfer by 
way of mortgage enfranchised tnirasi 
and inam lands” held on service tenure, 
and I think that this was a transfer of 
tho inchoate interest which I have des¬ 
cribed. The transfer could not operate 
to convey the subsisting interest in the 
lands in so far as it consisted of a service 
tenure (Madras Act 3 of 1895, S. o) but 
on the issue of the notification that in¬ 
terest became extinguished and the 
interest which passed under the mortgage 
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of the procee^ingg the namo of a defen-j 


became absolute, without auy further act 
of the parties. The petitioner had there¬ 
fore a valid security and was entitled to 
apply to the Court that an attachment of 
the lands should be declared subject 
thereto. The decree under which the 
attachment was issued contains the name 
of the petitioner as party defendant, and 
recites the plaintiff’s claim as being for a 
sum due on a mortgage and the decretal 
portion directs that the suit be dismissed 
as agiiiist the petitioner. The petitioner 
was a proper party to the suit as framed 
and the form of the decree was due to 
the relinquishment by the plaintiff of his 
claim under his mortgage and his accept¬ 
ance of a simple money decree. The case, 
in my opinion, falls precisely within the 
explanation to S. 47, Civil P. C., and the 
petitioner was a party to the suit aud 
this appeal accordingly lies. Having re¬ 
gard to the differences of opinion men- 
tionocl by my learned brother, I agree 
that the questions framed by him should 
be referred to a Full Bench. 

Opinion. 

Wallis. C. J .—I am clearly of opinion 
that, when a party has been properly 
impleaded as one of the defendants in a 
case and the case as against him would 
have proceeded to judgment bub for the 
ifaot that the plaintiff elected to abandon 
part of his case and the suit was in con¬ 
sequence dismissed as against the defen¬ 
dant. ho is “a defendant against whom a 
[suit has boon dismissed,” within the 
'meaning of the explanation to S. 47, Civil 
)P. C. The case which came before the 
Court in Krishnappa Mudahj v. Peria- 
swamy Mudaly (l), of a misjoinder of 
causes of action and of the plaintiff being 
required to proceed with one cause of 
action only and the suit being dismissed 
as against the defendants who had been 
joined in respect of the other cause of 
action only, may possibly stand on a 
different footing, as to hold that the 
cause of action which the Court was pro¬ 
hibited from trying may be gone into in 
execution by virtue of S. 47 goes far 
to defeat the prohibition of joinder, 
and such a construction of S. 47, should 
therefore be avoided if it is possible to 
do so. As that question is nob before us, 
I express no opinion upon it, and will 
only say that the proper course in these 
cases appears bo be for the Court to exer¬ 
cise the power which it now has under 
0. 1, R. 10 (2), of ordering at any stage 


dant improperly joined to he struck out, 
instead of dismissing the suit as against 
him. That will, as held by tho Full 
Bench \n Ramaswami Sastrulu v. Knvies- 
xoaramma (7), have the effect of toking 
him out of the operation of S. 47, which 
ought nob to apply to him seeing that 
he has no real concern with the suit. 

I would answer the first question in the 
affirmative. 

As regards the second question, under 
S. 4, Madras Hereditary ‘Village-Oltices 
Act, 1895, the word “emoluments” in- 
clu .63 “lands and assignments of revenue 
payable in respect of such lands,” and 
according to the finding the emoluments 
in this case included both the lands and 
an assignment of revenue arising out of 
them. Under S. 5 these emoluments 
are “ not liable to be transferred or en¬ 
cumbered in any monner whatsoever, 
reproducing in substance the provisions 
of Regn. 6 of 1831 which made such 
alienations null and void. S. 17, Madras 
Proprietary Estates Village Service Act, 
1894, provides that: 

“if the remuaeration of a village-office consists 
in whole ot in part of lands, or assignments of 
revenue payable in respect of lands, granted or 
continued in respect of or annexed to such' 
village-office by the State, the Goveroincnt may 
enfranchise tbo said lands from the condition of 

service by the imposition of quit-rent.such 

enfranchiseineut shall take effect from such 
date as the Government may notify." 

Goverumeut in this case issued an 
inam title deed, which recited that the 
inam consisted of an assignment of land 
revenue and commuted its right bo resuaie 
the assignment in consideration of pay. 
menb to Government of a quit rent in 
addition to the existing jodi payable to 
the proprietor. It said nothing about 
the enfranchisement of tho inam or the 
lands from tho condition of service and 
they remained liable as before, and conti¬ 
nued to form the emoluments of tho 
village-office until the issue of the noti¬ 
fication, which was after the date of the- 
alienation now in question. The lands 
therei'oro continued subject to the pro¬ 
hibition against the encumbrance in any 
manner whatsoever aud the alienation in 
question was uudoubbedly void at tho 
time it was made. As pointed out in the 
Order of Reference, there is a conflict of 
decisions in this Court as to whether 
the subsequent cnfranchisoment has the 


7. (1900) 27 Mad 361 (P B). 
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ptlecb of validating such alienations. In 
1907 it was hold by White, G. J., and 
"Miller T., in A}}fjaunnyi/a v. }sarasanna 
(0) that, though the transfer was null and 
void under Regn. 0 of 1^31, yet after 
enfranchisement t.ho transforeo wis en¬ 
titled unlor S. il, T. P. Act, to reiuire 
that the transfer should operate on the 
alienable interest subsequently acquire I 
by the transferor. No authority was cit¬ 
ed, and the original illogrlify of the 
transfer was not referred to. On 
the other hand in X'lr’iari^S-'hii v. Sird 
KoritJi'in Xni>Ju (3). it was held on 
Similar facts l)y Sundra Aiyar and Ben¬ 
son, d I., tliat S. 13 his no ai)plicition to 
cases wliere the transfer is forhiddon hv 
law onl grounds of public policy, re- 
fertiug to Eiimiisami Naik v. Eamasomi 
Chetti (S). 

This case was apjiroved and followed 
in Batchu Bamamja v. Dara Satch.i (l) 
Karri Rojnai/i/a v. Villoovi Jaganna- 
dhani (5). Tlie decision dn liamammi 
Naikw R'lmd'iami Chetti (S), oi which 
reliance was placed, has since been fol¬ 
lowed in KitkarnJapu'U Lakshmi Nara- 
yana \\Ka nduknrvVeera S(irabha\{2). We 
have nob been 'referrol to any Koglish 
decisions jiointing other way, and on the 
whole I think the scund position for us 
to luoceed on is that no equities aviso out 
of a transaction which is prohif)ited by 
law on grounds of public policy. The 
present case, no doubt, differs from the 
earlier cases because the transfer by 
way of mortgage purported to bo of 
enfranchised rairasiand inam lands” and 
was made after execution of the inam 
deed by which a quit-rent was imposed 
on the lands, a step which was intended 
to he followed, and was followed at an 
early date, by a publication of the noti¬ 
fication enfranchising the lands. The 
transfer was nonotheless illegal when 
it was made, and on the whole I do nob 
think there are sufficient reasons for 
departing from what I understand to be 
the general rule, especially in the absence 
of English authority in point. In Bet- 
testoorth v. St. Pauls Deaii (9), which 
is referred to by Lord Macnaghten in 
Tailby v. Official Receiver (10), where a 
covenant in a lease to renew for ninety- 
nine years which was lawful'when made 
was rendered illegal by ^subsequent Sta- 

8. (1907) 30 Mad 25^ ~~ 

9. 1 Bro P C 240. 

10. (1833) 13 A C 523. 


tubes, it was held by the House of Lords 
that, as the Statutes permitted leases 
for forty years, specific performance by 
executing a fresh lease for forty years 
might he decreed, hut in that case the 
original agreement was lawful, and it 
does not cover the present case where 
the transaction was illegal at the time it 
was entered into. As regirds the second 
(juestion my answer is that the transfer 
was clearly illegal and inoperative when 
it was made anl did nob become operative 
on the subsequent onfranohisment of the 
lands. 

Sadasiva Aiyar, J. —I agree with 
my Lord in the answer.s to he given to 
the two fiuestious referred to us. 

Kumaraswami.Sastri J. “I agree. 

S.N./R.K. Reference nnswered. 
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Wallis, C. J., Sadasiva Aiyar A^^D 
Kumaraswami Sastri, JT. 

Keelangoti Narayana Tantri — Plain¬ 
tiff—Appellant. 

V. 

Nagappa anl others — Defendants — 
Respondents. 

Letters P.itont Appeal No. 7i) of 1017, 
Decided ou Mth November 1917, from tho 
judgment of Bakewell, J. in Second 
Appeal No. 639 of 1915. 

Civil P C. (1908), O. 23. R. l-Application 
under R. 1 endorsed as “permitted” —Order 
can be construed to mean fresh suit is allow* 
ed. 

Where on a petition praying fwithdrawal of 
a suit with liberty to bring a fresh suit, the Court 
simply endorsed the word ’permitted': 

Held: that the order should be construed as 
having irapliedlv granted leave to file a fresh 
suit. L'6 Cal 900,' Foil. [ri27 C ll 

A. Srirangachariar for T. Rangacha- 
riar —for Appellant. 

B. Sitarama Rao—ior Respondent. 

Facts.—in tho course of procaelings 

in a suit the plaintiff applied for leave to 
withdraw a suit with liberty to file a 
fresh suit. On the petition the Court 
simply endorsed the word ‘permitted.’ 
Plaintiff then instituted a fresh suit, 
when it was objected by the defendant 
that it was nob maintainable as no leave 
had been granted under 0. 23, R. 1, Civil 
P. 0. In appeal, Seshagiri Aiyar and 
Bakewell, JJ., differed in theconsbruction 
of the order, the former bolding that the 
Court impliedly granted leave, and the 
latter being of opinion that no leave was 
granted. 
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Judgment.—In the original vernacu¬ 
lar petition it is quite clear that what 
the petitioner asked for was the liberty 
to withdraw with permission to bring a 
fresh suit. In these circumstances, follow¬ 
ing Golam Mahomed v. Shibendra Pada 
^Banerjee (l), we think that the order 
r plaintiff is permitted to withdraw from 
|tha suit” must be read with the petition 
jand construed as granting it. On the 
other construction the order was most 
misleading to the petitioner and not an 
order contemplated by the Code. We 
allow the Letters Patent Appeal with 
costs, set aside the decree of the District 
Judge and remand the appeal to the Dis¬ 
trict Judge for disposal according to law. 
Other costs will abide the result. 

s.n. 'r.k,_ Appe^ allowed. _ 

1. (1903) 35 Cal 990. 

^ A. I. R. 1918 Madras 127 

Full Bench 

Wallis C. J., Ai'ling, and Kumaua- 
swAMt Sastri, JJ. 

Annamalai Chetiiat —Defendant—Ap¬ 
pellant. 

V. 

Palamalai Pillai and others —Plaintiffs 
Nos. 2 to 4—Respondents. 

Second Appeal No. 990 of 1915, Decid¬ 
ed on 2Gth October 1917, against the 
decree of District Julge, Tanjoro, in ap¬ 
peal Suit No. 40 of 1914. 

CivilP. C. (1908). S«.C4,and 73- Non 
attaching decree*hoiders applying for rate- 
•able distribution cannot question private 
alienation made during continuance of at* 
tachment. 

Non attaching decree-holders, whohavc appli¬ 
ed for rateable distribution of assets that may be 
realised by a sale to be held in pursuance of a 
aubsisting attachmoot, which has since been rai¬ 
sed by satisfaction of the decree or otherwise, are 
not entitled to question a private alienation 
jnado during the oontiouance of such attachment. 

[P132C1) 

Per IPa/fis, C. J. —An alienation, by means of 
which a decree in execution of which theattaeh- 
tnent was made is aatlsfied, cannot be regarded 
as an alienation 'contrary to the attachment’ 
within the moaning of S. G4, Civil P. C. 

Pet Kuinirasioaniy Sistri, S. 64. Civil P. 0. 

(.P 131 0 2] 

can protect decree-holders outitled to rateable 
distribution against a private alienation only 
where assets have been realized, in which case 
they will be entitled to share the proceeds in 
preference to the aliene. [ P 185 C21 

K. Bajah Aiyar —for Appellant. 

T. Bangachariar] E. Doraiswami Aiyar 
and K. B. Narayanswami Aiyar — for 
Bespondenta. 


Order of Reference 

Seshagiri Aiyar, J. —Defendant 29 
was heavily indebted and a large nuiuber 
of decrees were passed against him. A 
number of execution applications wore 
presented under those decrees. We are 
concerned at present only with three of 
them, namely, applications in the decree in 
Original Suit No. 22o[l909,in thedecrce 
inOriginal Suit No. 8 of 1910 and the decree 
obtained by defendant 25 in Oiiginal suit 
No. 32 of 1909. The allegation of this last 
decree holder is that defendaut 29, with 
a view to defraud him and the other cre¬ 
ditors, executed a sale-deed nominally in 
favour of the plaintiff. The deed is dated 
15th June 1910, When an application 
for attachment was made against the pro- 
perties in suit, the plaintiff put in a claim 
petition alleging that they were his and 
that they should be I'eleased from attacli- 
menb. The Subordinate Judge of Kuin- 
bakonam held that the claim was fraudu¬ 
lent and dismissed it. Tliereupon the 
present suit was instituted for a tleclara- 
tion that the sale is valid. The first 
Court held that no consideration passed 
for the sale and that the plaintiff and 
defendant 29 colluded together to defraud 
the creditars. On appeal, the District 
Judge differed from the Subordinate 
Judge on this question and held that the 
sale was supported by consideration. 
Hence this second a])pc?al by defendant 
25. Thelearnel Advocate-deneral does 
not contest the finding as to considera¬ 
tion. 

He contended that even on that finding, 
the sale should beheld invalid. Theques- 
tion of law now argued was raised in both 
the lower Courts, but has not been ade¬ 
quately dealt with by either of them. 
The contention of the learned Advocate- 
General is that as at the time of the sale 
to the plaintiff an attachment of the pro¬ 
perties was subsisting,although his client 
was not the attaching creditor, ho is en¬ 
titled to take advantage of the attach¬ 
ment as his client had applied under 
S. 73,' Civil P. G.,* for rateable distribu- 
tion. The attachment referred to was 
in Original Suit No 22 of 1909. Ex. DDD 
is the execution application. On that ap¬ 
plication the properties were attached on 
22Dd January 1910. On that day, the 
application was adjourned for taking fur¬ 
ther steps to 9th February 1910. The 
application was ultimately dismissed on 
29th March 1910. 
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Tho contention of Mr. Raugachariar, 
the learned vakil lor the respondents, 
is that this disajissal operated to put 
an end to tho attachment made in 
January 1910 and that, therefore, at the 
time of the sale to the plaintiti', there 
was no subsisting attacbraent. It maybe 
mentioned that against this dismissal, 
the decree-holder in Original Suit No. 22 
of 1909 appealel to the High Court. The 
order of the High Court is Hx. DDD2. 
The dismissal was confirmed, It was 
argued before in that the appeal was 
really witl'.draw n. But as tho matter 
lies not l een cmiuired into, I prefer not 
to express any opininn on that question. 
Notwithstanding tho dismissal of the 
petition by the Subordinate Judge and 
the dismissal of the appeal by the High 
Court, the properties wore directed to bo 
sold under the original execution appli¬ 
cation. Thereupon the present plaintiff 
put in a claim petition, Ex. 7-C, for re¬ 
leasing the property from attachment 
and to prevent the tlireatened sale. The 
claim was enquired into hy the Subordi¬ 
nate Judge and it was contended before 
him that tho attachment ceased to exist 
by tho dismissal of the petition on 29th 
March 19l0. Ho however held that the 
attachment subsisted. It may bo that 
this conclusion is not res judicata as the 
present appellant was not a party to the 
proceedings. 

It has however to be found whether 
there was default on the part of the 
decree-holder and whether in conse¬ 
quence of that default, his application 
was dismissed. Consequently, if it is 
nectssaj y to express a final opinion on 
that quest'-ou, I would ask tho lower 
CoQit- to return a specific finding as to 
whether the dismissal of 29th March 
1910 was due to want of prosecution on 
the part of the decree-holder in Original 
Suit No. 22 of 1909. Another disputed 
point should also be mentioned before 
dealing with the question of law. The 
present appellant’s decree was obtained 
in Original Suit No. 32 of 1909. It is 
dated 22nd September 1909. He applied 
for execution on 4th January 1910. It 
is said that this application also was dis¬ 
missed for v;ant of prosecution and that 
therefore on the date of the sale to the 
pUmtiff. defendant 20*3 application for 
rateable distribution was not pending, 
ihat question again has nob been con- 
sidered by the Courts below. They seem 


to have taken it for granted that he 
would he entitled to rateable distribu¬ 
tion. It may become necessary to call 
for a definite finding or this firestion as 
well. 

As regards the attachment in Original 
Suit No. S of 1010, it is enough to point 
cut that that was issued by the Distriec 
Court of Tanjore, and as neither defen¬ 
dant 25 nor the other decree-holders had 
their decrees transferred to the District 
Court, the attachment under that decree 
is of DO value to them. Now I proceed 
to consider the question of law argued 
by tho learned Advocate-General. Tho 
contention of tlio learned vakil for the 
respondents was that as the decree in 
Original Suit No. 22 of 1909 was satis¬ 
fied in September 1911, the sale to his 
client was net obnoxious to S. G-i of the 
Co5o. Broadly put, Mr. Rangachariar’s 
reasoning is that in order that a private 
alienation during the pendency of an at¬ 
tachment may be caught by S. 6J, the 
particular attachment under which de¬ 
fendant 25 and tho other decree-holders 
cliini should have resulted in tho reali¬ 
zation of the assets. If tho matter were 
res Integra, and if I were net hampered 
hy precedents, I would luvo feurd great 
difficulty in accepting this contention. 
In my opinion, the legislature by S. 73 
has enabled decree-holders other than 
the one who attaches tho property to 
reap the benefit of his labours, provided 
they comply with certain requirements. 
The attaching decree-holder is domirus 
litis. Ho alone can apply to bring the 
property to sale, an 1 ho is entitled in 
the first instance to get his expenses 
paid out of t!io sale proceeds. Subject 
to this reservation, he holds no higher 
position than tho other decree-holders 
who have applied for rateable distribu¬ 
tion prior to the realization of the assets. 
The object is on the one hand not to 
harass the judgment-debtor by too many 
applications for attachmeut by decree- 
holders, and, on the otlier, to relieve the 
various decreo-holders from tbenecessity 
cf applying for separate attachments 
whea their object can be gained by taking 
shelter under a pre-existing attacbmeni/. 
Such an attachment, although it does nob 
prevent the decree-holders h'om separa¬ 
tely attaching the -property, secures to 
them a benefit without themselves at¬ 
taching the properties. Conaequently the 
attaching creditor is in a sense the 
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rapresentabive of all the other decree- 
holders. 

The language of the section as well as 
of the explanation suggests that if at the 
time of the private alienation there was 
a subsisting attachment, all persons who 
could have enforced their claim for rabe- 
ablo distribution should have the benefit 
of such an attachment. In the explina 
tioD, the language is “claims enforceable 
under an attachment” and not “enforced 
under an attachment.” The other con¬ 
struction would enable attaching on dec¬ 
ree holder to enter into a fraudulent com¬ 
promise with the .judgraent debtor and 
the private alienee and thus defeat all 
the claims for rateable distribution. I 
do not think the legislature contemplated 
such a state of affairs ; but the course of 
decisions under S. 276 of the old Civil 
P. C., and under S. 64 of the new Code 
are all one way. Under the old Cole, 
there were two classes of decisions. In 
the one, it was held that it is the attach¬ 
ing decree-holder alone that can avoid a 
private alienation. Manohar Das v. 
Bam Autar Pande (l) has taken this 
view. The other view was that all per¬ 
sons who would be entitled to rateable 
distribution have the right to impeach 
a private alienation if the attachment 
under which they claim was subsisting. 
The able and exhaustive judgment of 
Telang, J., in Sorabji Edulji Warden v. 
Govind Baviji (2) enunciates this pro¬ 
position. In that judgment the learned 
Judge discussed Durga Chttm Bai Chow- 
dhry v. Manmohini Dasi (3) and Ganga 
Din V. Khushali (4), where it was held 
that if the attachment ceased tc have 
force by the decree being satisfied, other 
decree holders could derive no benefit 
under it. 

Telang, J., apparently accepted this 
view as correct. The same view was 
held in Madras under the old Code : 
Kunhi Moossa v. Makhi (5), Viludha- 
prijja Tirthasiuami v. Yusuf Sahib (6) 
Ve7ikatarama Iyer v. Esurnsa Bow- 
then (7). In this state of the authorities 
the .Aict of 1908 was passed and it in¬ 
troduced the explanation to S, 64 which 
did not exist under the old Code. It is 

1. [ 1963r ^Al 1 ■ 4 31 ■ 

2 . ( 189 >) 16 13011 ) 91 . 

3. (ISflS) 15 Cal 771. 

4. (1886) 7 All 702. 

5. (190C) 23 Mad 4.78. 

6 . (1905) 28 Mad 380. 

7. (1910) 83 Mad 429=6 I C 92. 


clear that the legislature intended to 
uphold the view of Telang, J., as against 
the view of the Allahabad Judges in 
Manohar Das v. Bam Autar Pande (l). 
If the legislature intended to go fui thor, 
the language could certainly have been 
clearer, It must he noticed that until 
the new Act was passed, there was rro 
decision which went to the length of 
holding that even though the decree of 
the attching creditor had heon satished, 
still the other decree-holders would he 
entitled to impeach the private aliena¬ 
tion, provided at the time of the private 
alienation, they had applied for rateable 
distribution. The natural inference to 
be drawn from the action of the legis¬ 
lature is that the explanation to S. 64 
was intended to give legislative sanction 
to the view enunciated by Telang, J., in 
Sorabji Edulji Warden v. Govind Barnji 
(2) and no more. Since the exjdanation, 
there have been some decisions in Bom. 
bay. The other High Courts have not 
dealt with the question. 

In Khushalchand v Nandram Saheb- 
ram (8), Jetha Bhima k Co. v. Lady 
Janbai (9) and in Jetha Bhima & Co. v. 
Lady Janbai (10). the learned Judges 
of the Bombay High Court have held 
that if the decree under which an attach¬ 
ment was made was satisfied, other dec¬ 
ree-holders who had appliel for rateable 
distribution will not be entitled to im- 
peach the alienation. \nBihi MiyakJian 
v. Gulahchand (11) apparently aditferent 
view was taken. But it is pointed 
out in Jetha Bhima & Co v. Lady 
Janbai (9) by Beaman, J., that the learn¬ 
ed Judges who decided Bibi Miyakhan 
V. Gulabchand (ll) disclaimed any in. 
tention of enunciating the proposition 
imputed to them. Moreover, one of 
the learned Judges who took part in 
Bili Miyakhan v. Gulabchand (ll) was 
a party to the decision in Khushal¬ 
chand V. Nandram Sahebram (6) and in 
Jetha Bhima & Co. v. Lady Janbai (lO). 
Under these circumstances, I would have 
hold that as the decree in Original Suit 
No. 22 of 1909 was satisfied defen¬ 
dant 25 and persons like him are not 
entitled to question the private alienation 
made in favour of the plaintiil. But my 

)ear^De d b rother_is_in clined to take a 

'h. (1911)'35 Bom 510=12 1 C 572. 

9 (1912) 15 I C 950. 
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different; vio-v an 1 as I have sail before 
the language of tlie section and reason 
and justice are in favour of the broader 
proposition contenlel for by the learned 
Advocate rienerrl. 

Since writing the above, I carno across 
the decision of the -Tulicial Connnitteo in 
Jtlina Ktinijri iJibi v. TUjoy Singh 
Duilmria {[2). Although the decision 
was unler the oil Code.dn the argument 
counsel referred to tiro now Code as well. 
The Board.-Isoetn to douht the correct¬ 
ness of.. F'Ju'Ji]VarJ,ni\’. Oovinrl 
Ramji{'2). I'arthcr they lay down that an 
attachment whic!id.)es not finally fructify 
is of no avail I drew the attention of 
my learned cjlleague to this judgment, 
lie thinks that as the decision was under 
the oil Cede, it is not binding on us. 
having regard to the explanation added 
to the new Code. I would therefore 
refer for the decision of the Full Bench 
the foilowiDg question: 

“Whether uoQ-attachiug decree-holders who 
have applied for ratoablo distribution under a 
subsisting attichmout which has since been 
rai^^d by th-i <itUf.iction ol the decree or other¬ 
wise arc entitled toque^tiou a private alienation 
made during the cmtiii'Jiuce of such attach¬ 
ment?” 

Bakewell. J. — In order tint a judg¬ 
ment ere litor nuv oiitaia a rateable dis- 

« 

tribution of assets of bis debtor, be must 
have applied for execution of his decree 
to the Court by which the assets are held 
before the receipt thereof. This claim 
may therefore he made either before or 
after the property of the debtor has been 
attached and must be made before the 
proceeds of tliab property have been re¬ 
ceived by the Court, bub it subsists in- 
dependently of the attachment. Where 
assets result from the sale of immovable 
property, any person entitled to share in a 
rateable distribution thereof may apply 
to the Court to set aside the sale (0. 21, 
R. 90); and since an order setting asidea 
sale destroys the fund in which he claims 
a share, I think that such a person's in¬ 
terests are affected within the meaning 
•of R. 92 and that he should be given 
notice of an application for such an 
order. For the purposes therefore of 
challenging and upholding a sale of his 
debtor’s property a person entitled to 
rateable distribution may become a 
party to proceedings instituted by a riva. 
judgment-creditor. 

12. AIR 1916 PC 238=40 I C 242=44 Gal 
662=441 A 72 (PC). 
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The Code does not declare the pro- 
ceelure to be observed upon the distribu¬ 
tion of assets but since it is a general 
lirinciple that all persons interested in a 
fund are entitled to appear and to be 
heird when it is dealt with and since a 
person cannot complain that his interests 
have been neglected if ho has failed to 
bring them to the notice of the Court and 
the other claimants, I think that eacli 
claimant should present an aiiplication in 
the execution proceedings instituted for 
the roalisation of assets and should give 
notice thereof to the decree bolder who 
is prosecuting them. He vvill then be en¬ 
titled to notice of any application relating 
to the assets anil to this extent at least 
is in the position of a parly to tlie execu¬ 
tion proceedings. As my learned brother 
has pointel out this procedure avoids 
muUii)licity of proceedings in execution 
of decrees against the same debtorand the 
resulting complications. An attachment 
of immovable property is effected by an 
order prohibiting the debtor from dealing 
with the property and all persons from 
taking any henebt from such dealing by a 
proclamation and publication of this 
order inten.led to give notice thereof to 
all persons iulorested. Brijnii facie a 
public injunction of this kind should only 
be dissolve ! by an express order of the 
Court upon notice to the parties interested. 
The explanation to S. G1 of the Codo 
declares that the words used therein 
‘ claims enforce.able under the attach¬ 
ment” include ‘‘claims for the rateable 
distribution of assets,” and accordingly 
I think that the section should he read as 
providing that where an attachment has 
been made, any private transfer of 
the property attached shall be void as 
against all claims enforceal)l 0 under the 
attachment or for the rateable distribu¬ 
tion of assets to be realized thereunder. 

Having regard to the above provisions, 
I think that it was the intention of the 
legislature to place claimants for rateable 
distribution of assets as far as possible in 
the same position as the decree-bolder 
who is actively prosecuting the proceed¬ 
ings from which all expect to benafit and 
no order shouH bo passed by the Court 
which may affect their interests without 
notice to them, such, for instance as an 
order raising an attachment or directing 
satisficabion to be entered of the decree 
which is in course of execution. The 
Bombay cases and the decision in 
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Kumari Bibi v. Bijoy Singh Dadhuria 
(12), which have been cibed were with 
reference to the Code of 1S82, from which 
the present Code differs largely both in 
form and matter, and with all respect I 
deprecate the use of decisions under the 
former law for the purpose of construing 
a comprehensive enactment such as the 
Code of Civil Procedure when the provi¬ 
sions construed are not identical. I agree 
with the reference proposed by my learned 
brother. 

Opinion 

Wallis. C. J .—The question is as to 
the etfocb of the explanation added to 
S. 64 (formerly S. 276.) Civil P. C., of 
1903, that for the purposes of the section 

‘claims enforceable under an attachment in¬ 
clude claims for the rateable distribution of 
assets.” 

It had been held by the Courts in India 
that decree-holders other than the attach¬ 
ing decree-holder acquired no right to 
rateable distribution under S. 295 (now 
73) of the Code until assets had been 
realized in execution, and Sir Lawrence 
Jenkins delivering the judgment of the 
Judicial Committee has observed in the 
recent case \uMinaKumari Bibi v. Bijoy 
Singh Dudhuria (12); 

‘‘To bring S. 295 into play certain conditions 
aro necessary, and one of them i:» that there 
sbould bo assets held by the Court.” 

Applying this principle the Inlian 
Courts held ueder S. 27() that if thejudg- 
ment-Jebtor has satisfied the claim of the 
attaching decree-holder even by alienating 
the attached property, that does not give 
the other decree holders who have ap¬ 
plied for execution any right to question 
the alienaticu; and in the case referred, 
which was decided with reference to the 
old Code, the Judicial Committee seem to 
have gone, if anything, further and have 
held that the attaching decree-bolder 
himself cannot object to a private aliena¬ 
tion by the judgment-debtor subsequent 
to the attachment, unless the attached 
property has been brought to sale in exe¬ 
cution of the decree in respect of which 
the property was attached. In that case 
a decree holder who had attached and 
brought to sale and purchased the suit 
property subsequently to a private aliena¬ 
tion by the judgment-debtor, was held 
not to be entitled to defend his title as 
against the alienee from the judgment- 
debtor under 3. 276 by relying on the fact 
that before the date of the alienation he 
had attached the suit property in execu¬ 


tion of another decree without bringing 
the property to sale in execution of that 
decree. In these circunistanees, it was 
hold that S. 276 did not protect him. 

Section 64 of the present Code affords 
no greater protection to the attaching do- 
cree holder than S. 276 of the old Code, 
and if he cannot protect liimsolf against 
an alieuation after attachment unless the 
attached property is brought to sale in 
execution of the decree in re3i)ect of u hich 
the atbacliment was made, it uecessarily 
follows that other decree-holders who 
have appliel for execution cannot bo in 
any better position. It may even he said 
that, as regards other decree-holders, the 
language used in the body of S. 64 is, if 
anything, less favourable than t he language! 
of S. 276, because it only renders void as 
against the claimants specified alienations; 
which are “contrary tosuchattachineuf ' 
and an alienation by means of which the^ 
decree in execution of which tho attach-; 
ment was made is satisfied can scarcely' 
be regarded as an alienation contrary to 
the attachment. As pointed out bySesha- 
giri Aiyar, J., full effect is given to the' 
explanation to S. 64 by regarding it as 
intended to settle the difference between 
Sorabji Ediilji Warden v.Gobind llamji 
(2) and Manohar Das v. Ram Autar 
Pande {\) in favour of tlie Bombay de¬ 
cision. Further, if it had been intended 
to prevent all alienations of tho iit- 
tachel property after attachment, unle&s 
made in execution of the decree and for 
the benefit of the decree-holders entitled 
to rateable distribution under S. 73 
(formerly S. 295), the legislature would 
have said so plainly. On tho contrary, 
not only is the language of the body of 
S. 64, if anything, more restrictive than 
the language of S. 276, but the legisla¬ 
ture has strengthened the provisions of 
the former S. 275 by providing in O. 21, 

R. 59, that on satisfaction of tho decree, 
w'hether made through the Court or 
certified to the Court, the attachment 
shall be deemed to be withdrawn, whereas 

S. 275 only provided for its leing with¬ 
drawn in such event on the application 
of any person interested. There are other 
alterations pointing the same way which 
are fully dealt with in tho opinion of 
Kumaraswami Sastri, J. The fact that, 
when tho attached property has been sold 
in execution, the other decree-holders are 
now -expressly empowered to apply to 
set aside the sale under 0. 21, R. 90, a 
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I'olDt on which there was a contlict of 
opinion under the former S. ^ill. does 
not ui'peav to mo to adoot the present 
iiae^tiou. A decree-holder whoisentitlel 


to share in tho salc-iu-occel? shoul 1 cb- 
vicusly DO ro;;Ar.led as interested in tiio 
sale. For the reasons I'.iven I v.ould 
answer tne question'iu the no.:?a‘.iv*>. 

Aylin^, J.—I ae,ree. 

Kumaraswami Saslri. J. -Tooquea- 
tioii rciOi red to us for decision is: 

i 'whetbci' nou' iU jcliinc decroe-holderahave 
ap^licl fot r.ilciblo <li: 5 tribntion uaJec a sub- 
'.ULachnieLit, whicli has since been raised 
;by the si:i>f.v.-;ion of the decree or otherwise, 
:arc cntiil-d to (lueslion a private alieualion 
fnad-j during the omtinnaoce of such attach- 
luat," 


•in 1 tho answer turns on the scope and 
etfect of the explication added to S. 64, 
Civil r. C , 1 908, which runs as follows- 

‘ For tLe pu'posoof this section, chimaenforcc- 
able under an attachment include cliims for 
the rateable distribution of assets." 

The section otherwise reproduces 
S. 276, Civil V. C.1&82. which rendered 
private alienations of property after at¬ 
tachment void against all claims enforce¬ 
able under it. Under Civil V. C. 1859, 
S. 210, which is practically the -ame is 
S. 276 of tho Acts of 1S77 and 1882. ren¬ 
dered privoto alienation subsequent to 
the atlacliinent void. This section was 
con-trued by their Lordships ofthePrivy 
Council in .inu?i(l Loll Doss v. Julia- 
dhiir Shaw {vs) to moan that the private 
alienation was only void in so far as it 
was'necessiry to secure tho execution of 
the decree to the creditor who obtained 
the attachment and that the protection 
cannot bo e.xtended to all persons who at 
any future time might possibly obtain 
execution of their decrees. S. 276, Act 
10 of 1877, which introduced the 
words “as against all claims enforceable 
Under the attachment,” was in recogni¬ 
tion of the limitation imposed by Courts 
in India and tho Privy Ccuncil on the 
general language used in S. 210, Aot 
of 1850. Ss. 270 and 271 Act of 1859 
gave priority to the first attaching 
creditor and provided for rateable distri¬ 
bution between other decree holders who 
had taken out execution and not obtained 
satisfaction, in so far as any surplus re- 
mainel out of the sila-proceeds. 

The Acts of 1877 and 1832 took a way 
the priority of the firstattachingcreditor 
and in place of Ss. 270 and 271 of 
the old Code euicbed S. 295, which 

13. (1870-72) 14 M I A 543 


provided for rateabledistribution between 
ill decree holders who prior to tho realiza- 
cion of assets had applied to the Court 
tor execution and had not obtained satis¬ 
faction. Thougii tho position of decree- 
holders who wero entitled to rateable dis¬ 
tribution in case the attachment culaii- 
nateJ in a sale was fairly clear, questions 
arose as to ivhat was to happen if there 
was a private alienation during tho ex¬ 
istence of an attachment which was pub 
an cad to either by satisfaction of the 
decree or was raised owing to other rea¬ 
sons. In Ganga Din v. Khushali{i) the 
judgment.debtor sold attached property 
and paid oft' the decree-holder who nt 
tached it. Decree-holders who would havo 
been entitle! to rateable disbrihiudon, if 
the attachment had not been pub an end 
to, objected to the removal of tlm attach¬ 
ment, but their objection was overruled 
on the ground that their claims svere nob 
protected byS. 276, they having no right 
to anything till there was an actual sale 
and realization of assets, and applications 
for execution though entitlingtho decree- 
holder to rateable distribution under 
S. 295 wore not equivalent to an attach¬ 
ment tinier 3, 276. The .sa ne view ^vas 
taken in Manohiir Das v. Rain Aiitar 
Pande (i). In Uviesh Chunder Roy v. 
Raj Bullubh Sen (14), wliere an aliena¬ 
tion w^as made pending an attichmonb, it 
was held that the attachment ceased on 
the decree being paid off and that the as¬ 
signment was good against a subsequeut 
attachment by tho same party in execu¬ 
tion of another decree. In Durg.i Churn 
Bai Chowdhry v. Monmohini Disi (3) 
it was held, following Ganga Din v. 
Khushali (4), that a claim under S. 295 
is not enforceahloasanattaciirnenbagainsb 
which an assii,nment is ren.lcred void by 
tho provisions ot 3. 276. PigobandRam- 
pini, -T.f., after pointing out that the 
logislatui-e hal not provile l that a peti¬ 
tion under 3. 295 shall have the same 
effect as an attachment, observed as fol¬ 
lows: 

“To hold that cUims uad’r 5. 295 are claims 
oaforce-ihle by attachment agaiasc which assign* 
ments made under S. 276 are void, would perhaps 
be carrying out the intention of the legislature 
when S. 295 was introduced. Unfortunately, 
the sections of tho Cods relating to execution 
were not re*cist so as to be fully adapted to tb® 
new state of things. S 276 has not bsen success¬ 
fully framed wich the obi=!Ct of o/otecting rate¬ 
able dis-ribution amongst claimants under 
S . 205." _ 

U (1532) 3 Cal 279i ^ 
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In Kunhi Moos^i v. Makki (5) a kanom 
^va3 esecnted pending an atfcaohment and 
the decree in execution of which the pro¬ 
perty demised under the kanom was at¬ 
tached was paid off. It was held that 
tae kanom was valid as against decree- 
holders who had applied for execution 
and who would in the ordinary course 
have b3en entitled to rateable distribution 
if the property had been sold. Subra- 
mania Iyer, J., was of opinion that the 
attachment ceased to bo operative, in so 
far as the attaching creditor was con 
oerned, on the decree amount due to him 
being paid off and that 

“on priQcipie it follows that with refarence to 
the other judgment-criditora also who had tho 
attachment resulted in the ro.ilizatioa of assets, 
would have been entitled toa rateable distribu¬ 
tion, the attachment became inoperative,” 

la 7 ibudkapriija Tirthaswami V. Yumf 
Sahib (6) a similar view was taken. It 
was held by Sir Arnold White, 0. J., and 
Davies, J., that the rights of decree- 
holders who hal applie'l for oxecution of 
their decrees depended upon S. 295 and 
that unless the events upon tlie happening 
of which S. 295 would have come into 
operation, namely, the realization of 
assets by the Court, happened, they had 
no claims enforcsable under the attach¬ 
ment 30 as to attract tho provisions of 
S. 276 to the alienationsquestioned. The 
further question as to whether the words 
"claims enforceableunder the attachment” 
would include claims of judgment-credi¬ 
tors other than the attaching creditor, as 
was held in Sorabjj Edulji Warden v. 
Govind Ramji (2), or only the claims of the 
attaching creditor as was held in Ma 7 iohar 
Das V. Ram Autar Pa?ide (l) was left unde¬ 
cided. The decisions in Bombay haveplacad 
a more liberal interpretation on S. 276. 
In Sorahji Edulji Wardeyi^v. Govind 
Ramji (2) a more liberal interpretation 
was placed on the'.vords claims enforce¬ 
able under tho attachment” than was 
placed by the Allahabad and Calcutta 
High Courts, It was held that when 
a sum of money due to the judgment- 
debtor was attached and he assigned his 
rights after attachment and other decree- 
holders subsoouently attached the same 
sum, they were entitled to rateable dis- 
tribution^ of the sum paid into Court by 
the garnishee as agiinat the transferee 
from the judgmont-oreditor prior to their 
attachment on the ground that their 
claims were claims enforceable under the 
attachment. Telang, .J,, in an elaborate 


julgmont after a review of all tho autho¬ 
rities on tho point hold that while reali. 
zxtion of assets under S. 20-j, would pro¬ 
tect decree-holders who had applied for 
execution even subsequent to the aliena¬ 
tion, their rights were dependent on lo- 
alizatiou and couseluently would not 
prevail over the purchaser after attach¬ 
ment, if the att-ichmont ceased to have 
eff’ect owing to the satisfaction of the de¬ 
cree or other causes—the purchaser being 
perfectly safe in tho latter case. 

It was in tliis state of the authorities 
that the legislature enacted S. G4 of tlie 
present Code (Act 5 of lOOS). An expla¬ 
nation was added to 6i to the effect (hat 
for the purposes of thit section claims 
enforceable unler the attachment inclul- 
ol claims for rateable distribution. As 
pointed out in Tctha Bhimi Sc Co v. Lahf 
Jamhai (lO) tho effect of the explanation 
is bo give legislative approval to the ex¬ 
tended meaning given to tho words 
"claimsenforc.aableun ler tb r att rchmont*' 
in Sorabaji Elilji WarUn v. Oo 'ind 
Ramji (2) In this view a reference to 
the authonties as they s’^ool !>~ior to the 
passing of the ne-vAct woul i be rvolevant. 
lb- will be useful to consider in this con¬ 
nection the other relevant jn’ovisions of 
the Code. In S. 73, which corraspon.ls 
to S. 295 of tho Act of 1332, the words 
used are: 

“V/hera aro hold bv a Court and more 

persons than one b.ave before tbe receipt of asset-, 
made application, instead of whenever assets are 
realized by sale or otherwise in oxecution of a 
decree, and more persons than one have, prior to 
the realization, applied to the Court,” 

in S. 295 of the old Code. In 0. 21, 
R. 55, which corresponds to 3. 275, a 
clause is added providing that the attach- 
ment shall be deemed to be withdrawn 
and for notiBcation of such withdrawal 
by proclamation at the place where the 
property is situate. Tbe only amount to 
be paid in order to get the attachment 
withdrawn is the amount decreed with 
costs and all charges and expenses result¬ 
ing from the attachment, and Cls. (b) and 
(c) only refer to satisfaction and reversal 
of the decree in execution of which the 
property is attached. R. 57 which is new 
provides for the determination of the at¬ 
tachment if the execution application is 
dismissed owing to the decree-holder’s 
default, 0. 21, R. 69, which corresponds 
to S. 291 of the Act of 1832, providc.s 
that the sale shall be stopped if before 
tho lot is knocked down, the debt and 
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costs incluflin'* the costs of sale are ten- 
deiie'.l to the ollicer conducting the sale 
or I'roof given that the amount has been 
[laid into Couit. 0. 21, R. S!), corres¬ 
ponding to S. ;UO-A, re luires that only the 
amount spccilisd in the [iroclamation of 
sale less any [uiyment subsequently made 
sltouUl be [taid into Court with o [ler 
cent of the purchase-money. Form S of 
Ai)iix. F to the Code niaciftos the sum due 
ami authorises attacliment and directs 
the olTicer to hold the same until further 
order of the Court unless the amount spo- 
cltied is paid, and -iinilarly the prohibi¬ 
tory ovdor S[»eci6e3 the amount for which 
tlie d-.cree had beon [rassed. Form 21, 
v.'.iich relatestoattachment of immovable 
I'loiievty under 0. 21, R. 54, also gives 
tl'.e amount of the decree iu execution of 
which the attachment is made. It is clear 
fro n the riilos and forms above referred 
to that the attachment ceases to have 
<^ny forco as soon as the decree in execu¬ 
tion of which the property has been at¬ 
tached is satisfied or the execution appli¬ 
cation is dismissed oA'ing to the decree- 

holder’s default. 

Ityis signincant that L.ie last clause of 
O. 2F R. 55. and the whole of R. 57 are 

new and that no reference is made to the 
claims of persons who would be entitled to 
rateable distribution. In contrast with 
this R. 90, which relates to the setting 
aside of sales for irregularity which cor¬ 
responds to S. 311 of the old Code, con¬ 
tains the words entitled to share in a 
rateable distribution of assets” not found 
in S. 311. Reference was made in the 
course of argument to La^<shfni v. Kut’ 
tunni (15), Athappa Cheity v. Bavia, 
krisnnci Naynkha (lO), Chcikrapani Chet- 
iiar V. Dhayiji St?Uu(l7), AjudhiaFra- 
sad V. Nand Lai Singh (18), which de¬ 
cided that the term decree holder in¬ 
cluded a person entitled to rateable dis¬ 
tribution for the purposes of S. 311 and 
R. 90 has incorporated the result of the 
decisions. If the legislature intended 
the attachment to enure for the benefit of 
all persons entitled to rateable distribu¬ 
tion, it would similarly have declared 
that the attachment should cease only on 
all their claims being satisfied or that the 
cesser of the attachment should be with¬ 
out prejudice*’to their rights. That the 

'157(1887) lO'Maa 57, 

10. (1898) 21 Mad 51. 

17. (1901) 24 Mad 314. 

18. (1893) 15 All 318, 


difficulty created by Rr. 55 and 57, 0. 21 
is real will be clear from the fact that 
the existence of a valid attachment is ne¬ 
cessary in order to bring the property to 
sale and if the attachment ceases -when 
the decree-holder who attaches is paid 
off, a re-attachment will be necessary 
which will be of no avail if it is subso- 
quent to the alienation: see Gohind 
Singh v. Zalim Singh{l9}, Mina Kiimo- 
viBiliY. Jjijoy Singh Dudkuria (12). 
In order to get over this difficulty we 
shall have to real into all the rules in 
0. 21 relating to tlia raising of the attach- 
ment and in R. 89 the words: 

“the amount duo to decree-holders who would 
be entillod to rateable distribution prior to the 
private alienation,” 

It is difficult bo see under what rules 
of construction such a wholesale addition 
to the rules can bo made. It is con¬ 
tended for the appellant with some forco 
that S. Glenacts that thealienabion pend¬ 
ing attacliment shall he void as against 
all claims for rateable distribution of 
assets, that claims for rateable distrihii- 
tion are not deiiondent on the attachment 
but on S. 73, that the claim for rateable 
distribution would have been enforceable 
if the properties had been allowed to bo 
sold, that the legislature in enacting the 
explanation to S. 64 intended to make an 
attachment by one decree-holder to enure 
for the benefit of all persons entitled to 
rateable disbrilnition (the policy of the 
law being to prevent raulbiplioity of at¬ 
tachments), that the decree-holder who 
actually attaches and who under the law 
would have no priority in case the asse s 
were realized by sale ought not to e 
allowed to defeat the rights of the other 
decree-holders and that by sanctioDiD„ 
the alienations 'of the property ^ehma 
their back and paying off the attaching 
creditor will virtuallyget priority. It is 
alsoooatended that though under Rr.oDi's 
57 the attachment ceases on payment of 
the decreo-debt of the attaching creditor, 
yet a fresh attachment by those entitled 
to rateable distribution should be treated 
as a continuation of the original 
ment and that in any event 3. 64 should 
be read as making the alienation void as 
against subsequent attachment -by those 
who would, if the execution had 
allowed to proceed, have been entitle< 
rateable distribution. 


19. (1884) C All 33. 
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It has beon argued for the respondent 
that the explanation added to S. 64 only 
protects “claims for rateable distribu¬ 
tion, that such claims can only arise 
when assets are held by a Court under 
S. < 3, that the‘explanation \Yas merely 
the legislative recognition of the princi¬ 
ple enunciated by the Bombay High Court 
in Soralji Edu/ji Warden v. Gobind 
Eamji (i) and that the decision of their 
Lordships of the Privy Council in Mina, 
Kximari Bihi v. Bijoy Singh Dudhu. 
r^a (12) is conclusive on the matter. The 
decision of the question, which is not free 
from difficulty, is in my opinion really 
concluded by the observation of their 
Lordships of the Privy Council in Mina 
Kumari Bibi v. Bijoy Singh Dudhu 
ria (12). Though S. 276 of the old Code 
did not containany provision correspond¬ 
ing to the explanation, the elTect of the 
ruling in Sorahji Edulji Warden v. 
Govinl Ramji (2) was to road the section 
in the same way as it would have read if 
the explanation were there, and it isdiffi. 
cult to explain away the clear remark of 
their Lordships [who assume for the pur¬ 
poses of the argument that the decision in 
forahji EduljiWarden v. Govind Bamji 
(2) 13 corroctj as having reference only 
to the wording of the old Code. In that 
. case a decree-holder held two decrees 
against the same person and attached 
certain properties in execution of one of 
his decrees and w'ould have been entitled 
to rateable distribution if the attachment 
had resulted in a sale. Ponding attach- - 
ment the judgment-debtor sold the pro¬ 
perty. The attachment subsequently 
ceased to be operative and' the decree 
holder subsequently attached the property 
and brought it to sale. The purchaser 
sought to recover the property from the 
alienees from the judgment-debtor. A 
decree was passed in his favour by the 
High Court but it was reversed on appeal 
by the Privy Council on the ground that 
the sale m execution, being under an 
attachriient subsequent to the private 
alienation, was not protected by S. 276. 
Dealing with the argument that S. 276 
rendered the alienation void as against 
the subsequent attachment their Lord- 
snips observe : 


That Bection provides that when an att{ 
ment has been made as there described, 
private alienation of the property attached du 

the ooutmuanco of the attachment shall be' 
against all claims enforceable under the atts 

ment. Ex hypethesi, the alienation to the pli 


lilt was not duriPg the continuance of the 
attachment in Execution Case No. U] of l'J07 or 
in other words, iho attachment under which the 
execution sale to the dccrte’holdcrs was made 

Therefore it cannot be avoided by the attach¬ 
ment.*’ 

was also urged liefore their Lord- 
ships that having regard to the decision 
of the Bombay High Court, Sorabji 
Edulji Warden v. Govind Bafuji (2), 
the decree-holder was a person who 
would have been entitle'’ to rateable dis, 
tribubion and was consequently protected 
against_ the private alienation. Their 
Ijordships dispose of the argument ith 
the following observations : 

-He rdies on S. 295. Civil P. C., as entitling 
him to the beueht of S. 27U. and for this purpose 
he calls m aid the application for attachment 
m Execution Case No. 8 of 1902. To bring 
b. 2'Jo into play certain conditions are necessary 
and one of them is that there should be assets 
belvi by the Court. It bas not been shown that 
thtro were such assets and ihe indications in the 
record point the other way. But apart from 
this, b. 29o cannot help the decico-hclder. 
Ihciigh the word “attacbmeni’* occurs three 
times m S. 27G the reference is to one and only 
cue attachment: that one in ibis case is the 
attachment in Execution Case No. 16 of 1907, 
All that can bo done is to employ that attach¬ 
ment for the purpose of impugning the private 
alienation, for it is on that alone that the decree- 
holder s title to the property in the suit at pre¬ 
sent rests. So that even if it be assumed, for 
the sake of argument that the view which pre- 

J^dulji H-anhn V. Govind 
(2) IS correct and that the conditions of 
b. 295 have been satisfied, it cannot advance the 
decree-holdor’s case.” 


Tliero can he little doubt thab S. 64, 
as it stands at present, can lu-otect decree- 
holders entitled to rateable distribution 
against private alienation only where 
assets have been realised, in which case 
they will be entitled to share the pro¬ 
ceeds in preference to the alienee. Tiiis! 
can happen only in a very limited class 
of cases, e. g., whore the garnishee pays 
the attached amount into Court. In the 
numerous and important class of cases 
relating to attachment of immovable 
property the amendment would be of no 
use to decree-holders entitled to rateable 
distribution. Assuming that the legis- 
lature intended the attachment under 
S. 64 to ecure for the benefit of all 
persons entitled to rateable distribution 
who had applied for execution prior to 
the private alienation, it lias not gone 
far enough when it introduced the ex- 
planation to S. 64 worded as it is and 
made no provision for the continuance of 
the attachment in 0. 21 in cases where 
the attaching creditor was paid off. The 
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losult is no": very hippy, bub the lomedy 
is in the hands of tho legislature. I agree 
with the view expressed by Se-hagiri 
Ay>ar, .T , an! would answer this refe¬ 
rence iu the negative. 

s.N /K.K. Ucferc.nc-2 annwere'h 


A. 1. R. 1918 Madras 136 (1) 

.■■ADASIVA AIVAU AND liAKEWELL, JJ. 
.1. 2d. T’. Avanuda Ch'-tti —rurchiser 
—Appellant. 

V. 


2‘hii''.(i‘^\iruj./' in ChcUi ujd others — 

Pg' itiuuers—Itcsp-on louts. 

Anpeil-; 'no-. iOf an 1 lOn of 1017, De- 
oi it. 1 uL. 10:.h Oo^obor 1017, agi'.rsb order 
'I l-)is". Tric'iiuopoiy, in Civil 

Mis .', I’otns. Ncs. 7 Id aul 713 of 1916. 

I's) Provincial Insolvency Act (1907). S. 22 
—Ju!e by receiver can only be anuulled under 
S. 22 and n>tunderCivilP.C(1903). O 21, 
R, 90. 


A Diitci:t Couft i \.\ b . uo juri-jdietiou to enter- 
t'Oriau upplicatioQ under O. dl, R. UO, Civil 
j\ G., to .i-jiiual a contract of sale coraplotoi by 
r. Jt'? powers are li’nitad to applica* 

tiono pioforr&d within 21 day? of tho contract 
ancl.r 3. 22, Provincial lusolveucv Act. 

[P r-ir.C 11 

fb) Pfovinciul Insolvency Act (1907). S. 22 
—District Court has revislonal jurisdiction 
over octs of receiver and can order sale not 
to be co.TnpIeted. 

The Disiiict Court has however powers of 
supervision over tho official receiver and ean 
give him directions not to complete a contract 
of sale iu exercise of such powers. [P 13G C ll 

S. T. Srinivasagopalachariar — for 
Appellant, 

K. Jihashyam Aiyangar —for Respon¬ 
dents. 

Judgment.—The only power of the 
District.ludgoto interfera judicially wibh 
tho contract of sale ootered into by the 
receiver is under S. 22. Provincial 
Insolvency Act. No application was 
made under tint section to the Dis¬ 
trict Court within 21 days of the 
contract of sile and hence tlie District 
Judge had no power to sot aside 
the contract of sale in a judicial pro- 
coeding. The respondent, in filing a peti¬ 
tion under 0. 21, R. 90, Civil P. C.. 
wholly misconceived his remedy. The 
District Judge might have the powers 
of supervision over the receiver and give 
!directions to the receiver nob to com¬ 
plete a contract of sale in exercise of 
such powers of supervision, but that is 
not what he has done in this case. He has 
held that an application under 0. 21, 
R. 90, Civil P. G!, could be entertained 


by him in respect of a contract of sale 
concluded by the receiver an 1 h i>i=^o l 
51:1 order purporting to be pissed Ufidor 
that provision of the Civil Procelure 
Colo. The order was therefore passe i 
without jurisdiction and is set aside. As 
this objection seems not to Invo been 
taken before the District Julga, there 
will be no order as bo costs bhrougho'it. 

S.N./u K. Appe:il allowed. 
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Full Bench 

Wallis. C. J.. Ayling and 
Kumakaswami Sasthi, Jd. 

S. Vallappa and others— Accused. 

v. 

S. Bhecvia Zi’ow—Complainant. 
Criminal Ravn. Caio No. Id-l of 1J17. 
and Case Referred No. 28 of 1917. Decided 
on 9th November 1917, referred hv the 
Sess T., Bellarv, D/- 20fch March 1917. 

if: fa) Penal Code (1860), S. 448-Cnmi- 

nal trcspacs—Entry effected without inten¬ 
tion to annoy, but with knowledge that an¬ 
noyance would be caused—Accu»ed is not 
guitly under S. 448. 

Per lV'a.7i5, C. 7., aal Ku-ii irzucMni S /' 
—person whoeuten iutD prop>rt .• in possession 
of an'>tlK;r with an iuleiit iii * > intiiniJale 

insult or annoy bini or to commit any oHeace, 
but with the knowledge that his act is likely cr 
certain 1o causa annoyauca or insult to the 
pot.^on in pO'se.ssion, not guilty of an offence . 
under S. 448: I'J Mai 240, Foil. 26 Bom 
558 and 0 J C 152, not Foil. CP HO C 1] 

❖ (b) Penal Code (1860), S. 441—Proof of 
intention to annoy is necessary for convic¬ 
tion—Person forcing into house against his 
will commits only civil trespass. 

Per TraZfts. C. /.—The word “intent" in 
S. 441. is distinct from a “knowledge of likeli¬ 
hood” and tho legislature intended that a trespass 
with a specified intent alone should be made 
punUhablo and not with a knowledge of its 
consequences. A man who forces bis way into 
another's house against his will cooimitsa civil 
trespass for which he may bo made answerable 
in substantial damages, and tho owner of the 
bouse in obstructing the entry may use fteason- 
able force to remove the trespasser without com¬ 
mitting the offence of wrongful ^restraint. It 
must bs a quescion of fact in each case whether 
the intention was to annov or not. [P 140 C 1] 

^ fc) Penal Code (I860).—Mere knowledge 
that trespass is 'likely to cause insult or 
annoyance does not amount to intent to in¬ 
sult or annoy—Court can draw inferences os 
to intent to insult or annoy from facts and 
circumstances. 

Per Aylinj, J.—X mere knowledge that the 
trespass is likely to causa insult or aunoyaoce 
to the owner of the property does not amount to 
an intent to insult or annoy within the meou* 
iug of S. 441, I. P. G., but where the trepasser 
knows that his trespass is practically certain, i*i 
the natural coarse of events, to canse insnll of 
annoyance to the owner of the properly it *3 
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open to the Court to infer an intent to insult or 
annoy. It is a question of fact whether this 
presumption of intent is displaced by proof of any 
independent object of the trespass. [1’ 1^1 C 1 
Per Kuviaraswcimi Sastri, J .—The rule of 
law that a man must be taken to intend the 
natural couseque nces of his act is really a rule 
of evidence. The Penal Code takes notice of 
actual and not presumed intention in deter¬ 
mining criminality, though, in determining 
what a man's actual intention was, Courts can 
raise all fair iofercnces that can be drawn from 
his acts, and in order to arrive at a 'conclusion, 
may hold that when a mau uses means which 
at the time he used them be knew or had rea¬ 
son to believe to be likely to cause a result, bis 
intention was to cause that result. 

[P 141 C 2] 

K. Koii Reddi —for Accused. 

S. Swaminathan —for Complainanb. 

Public Prosecuto )—for the Grown. 

Order of Reference, 

Abdur Rahim, J. —The second ac¬ 
cused’s son, a young boy,.liaviDg stolen 
some jewels belonging to his father told 
him that he had given them to the Head 
Master of his school, the cninplainant, 
who kept them in a box in his house. 
Thereupon the second accused with his 
friends, the other four accused in the 
case, went into the complainant’s bouse, 
and in spite of the latter's protest and 
remonstrances insisted on searching, and 
did in fact search, the house. But 
nothing was found. The complainant 
naturally felt insulted and annoyed at 
the highhanded conduct of the accused 
and lodged a com{)laint before the 
Magistrate. The trial Magistrate found 
that the accused know that the conse¬ 
quences of their action would be to 
annoy or insult the complainant. The 
appellate Magistrate being of opinion 
that that finding was not sufficient to 
bring the case wdthin S. 448, I. P. C., 
as the primary intention of the ac¬ 
cused was nob to insult or annoy the 
complainant, set aside the conviction and 
aenteoce. The Sessions Judge wants us 
to revise the case, for he says: 

"tho accu'sed pushed their way into the com¬ 
plainant's bouse notwithstanding his remon¬ 
strances and must have known that they were 
annoying the complainant by so doing and con- 
sebuently must be deemed to have intended the 
ordinary oonsequonCbs of their act.” 

The finding to my mind amounts to 
this: the accused went into the com¬ 
plainant’s house with the intent to search 
for the jewels and they must be taken to 
have known that the search would annoy 
the complainant. Ts that sufficient to make 
out a case under S. 411. I. p. 0. I think 
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nob. The accused, when insisting on 
searching the liouse, had a known intent 
and that was to recover the jewels, ft 
may be that at the same time they did 
nob mind or care that their act would 
annoy the complainant; but they cer¬ 
tainly did not enter into the complai¬ 
nant’s house or remain there with the 
object of annoying the complainant. If it 
was found or could fairly bo inferred that 
the accused had in addition to their in- 
teution to recover the jewels a further 
intent, namely, to insult or annoy the 
complainant, S. 441, I. P. C , would 
apply: see criticism of 6 Madras High 
Court Ruling 25 in Ss. 577 and 578 of 
Mayne’s Criminal Law. But that is not 
the case here. The framers of the I. P. C. 
have throughout borne in mind the dis- 
tinction between the “intention” or 

intent” of a person and his knowledge 
that a certain result is likely to follow’ 
from his act: see for instance, Ss. 295, 
299 and 304. There is a conflict of 
authority on the question, but the pre- 
ponderance of authority seems to be in 
support of the view I have suggested: 
vide Queen V. Vartkappa Nayakan (ij 
Durgaiya, In re (2), In the waiter of 
Jotharam Davay (3), Queen-Empress v. 
Rayapadayachi (4) and Manikka Veera 
Raghava Chariar v. Emperor (5), opi¬ 
nion of Sankaran Nair, J., in SeUawuthu 
Servaigaran v. Pallamuthu Karuppen 
(()), a decision of myself sitting alone in 
Amavasaya Chinna Krishna Reddy v. 
Marri Poliak (7), Chunder Narain v. 
J. G. Farquharson (8). Chandi Pershad 
V. Evans {Sf), In the matter of Gobind 
Prasad (10) and Gaya Bhar v. Emperor 
(11); while a different view has been ex¬ 
pressed by Benson, J., in Sellamuthu 
Servaigaran v. Pallaniuthu Karuppen 
(0) followed by Sadasiva Aiyar, J., in 
Somadurai Mudaliar v. Emperor (12) 
and also Emperor v. Lakshman Raghu- 
nath (13). I would therefore refer the 
following question to the Full Bench: 

1. (1882) 5 Mad 382. 

2. (1882) 1 Weir 524. 

3. (1878-80) 2 Mad. 30. 

4. (189G) 19 Mad 240. 

5. (1910) 8 I G :M8. 

G. (1911) 35 Mad 136=9 I C 152. 

7. (1912) 15 I C 317. 

8. (1879) 4 Cal 837. 

9. (1895) 22 Gal 123. 

10. (1878-80) 2 All 465. 

11. (1916) 38 All 517=35 I C 979. 

12. 9 Cr L Rev 196. 

13. (1902) 20 Bom 553. 
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‘‘If a person enters into property in possession 
of another or remains there with an intent other 
than to intimidate, insult or annoy him or to 
commit anv ofience, but with the knowledfie 
that his act is likely ci certain to cause ann ,- 
jance cr insult to the person in p is h^ 

yuiltv of an ofieuce under S. I. 1’. C.; ‘ 

Oldfield, J —I taI:o the facti os sta¬ 
ted by my learned l)Vother that accused 
entered and remained on coinplainaut s 
premises with tho piimary intention to 
recover their property u hich they wrongly 
thouglit svas there, and with knowledge 
of the I'l-ohaliility so strong that accord¬ 
ing to ordinary standards it an-'cunted to 
certainty, that their conduct would cause 
annoyance. The First Class Deputy Ma¬ 
gistrate has held and it is argued here 
that no otl'ence was committed because 
their primary intention was to recover 
their property. 

This conclusion was based on Queen- 
Evipress v. Bayaiadoyachi (l). But it 
involves the further assumption which 
we have been asked explicitly to make 
that S. 411. I. F. C., is not worded so as 
to include an act done with knowledge of 
the probal'ility of any particular conse¬ 
quence and that such knowledge whatever 
the degree of probability in question, is 
not to be taken into account in deciding 
whether an offence has been committed. 
My learned brother has referred to autho- 
rities as justifying this assumption. But 
of the cases from the authorized reports 
with which alone I feel bound to deal, 
some do not, with all respeot, do so. In 
Jotharavi Davay, In the matter cf (3) 
and Chandi Pershad v. Evans (9), the 
accused were doing what was and what 
they believed in good faith to be a lawful 
thing in a lawful way, and in the absence 
of any finding of an intent to annoy or 
any probability that the complainants, 
presumably law-abiding persons, would 
suffer legitimate annoyance, no presump¬ 
tion that they would be annoyed could 
arise. Similarly in Golind Prasad's case 
(10), except that there was no finding on 
the immaterial point, whether the act of 
the accused was in fact lawful. And, 
to contrast these two cases with that be¬ 
fore us, in both of them accused acted in 
good faith, whilst here they must have 
• known that their conduct was against the 
law. In Qneeri-Empressy. Bayapadaya- 
chi (4) and Gaya Bhar v. Emperor (ll) 
the ex.stence of an intent to annoy was 
directly negatived in the first case at 
least by accused s precautions against dis¬ 


covery; and in both the ground of decision 
was thodistinction “between entertaining 
a certain intention and having the know¬ 
ledge that one's act may possibly,” not 
may probably or, as my learned brother 
apparently would hold, “will certainly 
lead to a certain result.” Chunder Ha- 
rain's case (8) is of little weight since the 
point is not discussed at length. Lastly 
the judgment of Sankaran Nair, J., in 
Sellamuthu Servaigarun v. Pallamuthii 
Karuppen (6) no doubt supports the con¬ 
tention under discussion. But it is in 
conflict ■ with the view taken by Ben¬ 
son, J., in the same case and witli Empe¬ 
ror V. Lakshman Baghnnath (13) and 
Premanundo Shah Brimlahun Chung 
(14). 

The opinion of Benson, J., is, it n^ay be 
respectfully suggested, iu accordance with 
general principles. It is true that the 
Penal Code distinguishes, when it is 
necessary to do so between intention and 
knowledge and does not treat the one as 
an nvariable accompaniment of the other. 
But it is only necessary to compare Ss. 299 
and 304 (3) and (4) in order to see that 
knowledge of a probability is treated 
as equivalent to intention when the 
probability is of more than a parti¬ 
cular strength; that is, when the con¬ 
sequence on which the character of 
the act in question depends is known 
to be that which will follow in the natu¬ 
ral course. This seems to me consistent 
with the decision in Queen-Empress v. 
Bayapadayachi (4) and other similar 
cases, in which the annoyance alleged to 
be the consequence of the accused’s act 
was owing to precautions taken by him, 
or for other reasons regarded as no more 
than possible. Here however the accused 
must, as persons of ordinary sense, have 
known that their conduct would in the 
natural course, cause legitimate annoy¬ 
ance inevitably; and I would therefore 
hold that annoNance was their intention. 

I add that the contrary view would make 
any immediate intention, which the ac¬ 
cused might allege as entertained, whe¬ 
ther or no in good faith, the measure of 
their responsibility and authorize an un¬ 
limited extension of the right of 9elf-h©lP 
which would be disastrous to security. 

With these observations I concur in the 
reference proposed by my learned brother 
and with the form, in which he 
framed the question to be referred, on 

li. (1895) 22 Cal, 994.- ^ 
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unclerstanding that the intent referred to 
in it is the primary or immediate one, 
which the accusa l may entertain. 

Opinion. 

Wallis, C. J. —The question in this 
case is, what is the meaning of ‘ ‘with in¬ 
tent to annoy” in S. 411. I. P. C In his 
History of the Criminal Law. Vol. II, 
p. 100, Sir -Tames Stephen gives .the fol¬ 
lowing definition of intention; 

“Tba dicactioQ of conduc’. towards tha object 
chosen is called tbo inteation or aim (the ineta- 
nhof iavolv'cd in the word is obvion.^ly taken 
from thft aiming with a bow and arrow;)” 

and he distinguishes the aim or intention 
of an act from the motive or reason which 
actuated the person doing it. At the 
same time he admits (p. 110) that inten¬ 
tion is frequently used and understood as 
being synonymous with motive, and 
speaks of 

“two common fallacies, namely, the confasion 
bet veen ra/tive and intention, and the toodency 
to deny an immediate intention because of the 
existence, real or supposed, of some ulterior in- 
tantiou. For instance, it will often be argued that 
a person ought to be acquitted of wounding a 
policeman with intent to do him gtievous bvdily 
hanu. because his intention was not to hurt the 
policeman but only to escape from his pursuit. 
This particular argument was so common that to 
inflict grievous bodily harm with intent to resist 
lawful apprehension is now a specific statutory 
offence.” 

That is to say, the legislature in Kng- 
land has now solved tlie diflioulty by ma- 
king the intent to resist lawful approhen- 
sion the gist of the olrenco. If wo are tc 
apply these tests to the present case, 
there can be no doubt that the accused 
must be taken to have intended to anuoy 
the conrplainant when he trespassed on 
his house in spite of his protest, even 
though his ulterior intention was to 
search for his own jewels which he be¬ 
lieved to be hidden there. On the other 
hand, it is clear that this was not the 
view of the meaning of "intent” taken by 
Macaulay and the other Indian Law 
Commissioners in the draft Penal Crie. 
They regarded the maxim that every one 
must bo taken to intan 1 the natural con¬ 
sequences of his acts as a fiction which 
should not i)a recognized in the Penal 
Code. Their treatment of this question 
elicited many criticisms %vhich were met 
in para. 100 of the first report on the 
Penal Code by the Indian Law Commis¬ 
sioners; 

“The Commissioners saw-clnrly the diflerenco 
between “intent” and “knowledge of likelihood’ 
and meant to express it distinctly in order to 
avoid the necessity of fiction in laying a charge 


as for example by imputing “intent” cou^trfic* 
lively when the circumstances imply only “a 
knowledge of likelihood’, 'adyi^edlv intendingas 
they did that there should be no di'^tinction in 
gQaer<al, in respect of penal consequoucos b^tATon 
cases in which u m in causes an oiTecc whi, li is 
an offence desiguedly, and cases in which h.> 
causes it by doing what “he knows is likely to 
cause it.’’ Adviselly intending this in general 
they worded the enactment .-.o that the charge 
may bo alway.s exprc.ssed according to the 
truth;” The Indian Penal Code as originally 
framed: Madras Higginbothatn A Co., p. Jl.').” 

Their view was, in the hnguiige of 
the Commissioners, that tliere should 
in general bo no distinction in respect 
of penal ousequencos between cases in 
which a man causes an etloct which is au 
otienoe designedly and cases in which he 
causes it by doing what he knows is like¬ 
ly to cause it. but that it should express¬ 
ly be made punishable to do the act with 
knowledge of the likelihood as they call 
it. An examinition of the Penal Cola as 
finally passed into law sliows that it was 
tramed on these lines. The maxim that 
every one must bo taken to 'intend tho 
natural conseciuences of his 'acts is incor¬ 
porated in tho definitionof "voluntarily” 
in S. 30, and thus made applicable in 
every section where that word is used. 
More generally doing the act with a crimi¬ 
nal knowledge or a criminal intent is ex¬ 
pressly made punishable. S. 39 speaks of 
“an act which is criminal only by reason of its 
being done vvith a criminal knowledge or intsn* 
tion,” 

and the distiuctiori is observed in Ss. S7 
to 89, 16G and 167, 194,'29-3, 297. 299, 
3fi0, 36G, 367, 425, 499, 50i and 505, in 
all of which doing the act witli intent 
and doing the act with a knowledge of 
the consequences are botli made punish- 
able. Tho same result is elfectel by the 
addition of the explanation to S. 188. In 
S. 350 in particular it is made punish¬ 
able to use force 

“intending by the use of such force to cause, or 
knowing it CO be likely that by the use of such 
force he will cause, injury, fear or annoyance to 
the person to whom the force is used ” 

The contrast with tho language of 
S. 441 is vary suggestive. In these cir¬ 
cumstances, when in the isolated S. 441 
doing the act with the specified intent 
is alone made punishable, tho inference 
appears to be that the Legislature did 
not intend tliat in this section doing tlie 
act with a knowlelge of its consequences 
should be punishable. The only other 
section resembling this which I have 
noted on a cursory examination of the 
Code is S. 201, and the omission as re- 
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girds S. -Ill miy he explatoecl by fche 
fact that trsspissing withinteab bo annoy 
was a new otienca unknown in English 
law. This is tho vieiv on which Qncei!- 
Empresfs v. L'-i h i}) it ' Jii iiiielii (i) w.is doci- 
dei, and I tliink it shouM he follo'-vel in 
I>refereuca to Emperor v. L'kiJimin 
lio jhun I til (l-l) and the jalgrnsnfc of 
Eansou, T., in SeJ/itniutfiii S.'rri ‘ff i r>i h 
V. P'llhimnthn Kinipprn (>1). 1 will 

only add that the ilojision in iny opinion 
does nob involve any risk to tha public 
S5curit\'. A in in who forces his way into 
■inoblier's house agiinsb his will commits 
i civil trespass, for wliich ho may bo 
tnado answerable in substantial damages, 
b'urther, tho owner of fche house may ob- 
|Sfcrucfc his ontrv, and even I think, use 
reasonable force to remove him, without 
,committing the odonce of wrongful re¬ 
straint punishihlo under S 311, and any 
active resistancs to such obstruction 
would amount to the use of criminal 
force punishable under S. 350, as under 
ibhat section it is sulEcienb if the accused 
knows that tho use of such force is likely 
to cauaeannoyance to the person to whom 
it is used and any preparation for the 
use of such force will constitute an 
assault punishable under S. 351. I would 
answer the question in the negative. It 
must of course be a question of fact in 
each case svhetherthe intent was to annoy 
or nob. 


Ayling. J.—With all respect, I find it 
impossible to answer the question refer- 
red to us with a simple affirmative or 
negative. That a mere knowledge that 
the entry is likely bo cause insult or 
annoyance cannot be taken to be e^uiva- 
lenb to an intent to insult or annoy 
must. I think, he conceded: A compari¬ 
son of S. 441, I. P. G., with the other 
sections of the Cole referred to by the 
learned Chief Justice makes this clear. 
Where the Legislature has, in so many 
instances, specifically placed a knowledge 
that a certain result is likely bo follow 
from the act on the same footing as an 
intent to cause that result, it can hardly 
be contended that the two are synony¬ 
mous. On the other hand, it seems to 
me necessary to bear in mind that a per¬ 
son 3 object (bo use a non-contentious 
word) in entering on another person’s 
property may be twofold; and that,while 
intent must in most cases be a matter of 
inference, there are degrees of probabi- 
lity ranging up to practicil certainty 


from the stronger of which an inference 
of intent may nob improperly he drawn; 
vi ie the distinction emphasised in Em¬ 
peror V. Likshmun Eaghmvxth (13). 
riie reference deals with certainty as well 
as likelihool of causing annoyance. The 
practical dilficulty. however, seems to 
mo to lie loss in the degrees that inter¬ 
vene between likelihool an 1 certainty 
thaj in the question of tlie extent to 
which one motive displaces another or 
should be treated to the execlusion of 
another as influencing a man’s act. 

Suppose .1 enters the dining room of /i, 
a total stranger, during a dinner party. 
Annoyance to D is so certain that in the 
absence of special circumstances or any 
evidence ten ling to suggest an independ- 
ent motive for the intrusion, a Court might. 

I think fairly infer that A's intent was to 
annoy B and nothing else. Now suppose 
it is sliown that A, on entering, meant, 1. 
to convey warning to one of /^s guests in 
a matter of life and death, 2, to gratify 
his cariosity by looking at a jiicbure in 
B's dining room, (s ,1’s action to be treat¬ 
ed as oqiuliy criminal or non-criminal 
in each of these cases? I think not; anil 
it seems bo me that in every such case, 
where a spedfic intent other than one to 
insult or annoy is set up the Court must 
determine whether the motive involved 
in it is sulficieotly strong to displace the 
intent of annoyance which would other¬ 
wise bo inferred. Thoexisbence of an in 
dependent motive for the entry does nob 
in all cases preclude fche consideration-of 
an intent to annoy inferable from the 
practical certainty that annoyance would 
he caused. In case 1, I should hold that 
t ie intruder’s intent (in fche sense con¬ 
templated by S. 441, I. P. C .) is not to 
annoy and that he has committed no 
offence. The principle of S. 81, 1. V. C., 
might be applied and it might be hold 
that the danger to he averted by fche warn¬ 
ing far outweighed the annoyance caused 
to the owner of the house, or it might be 
hel l that the urgency of tlie matter pre¬ 
clude! the intruder from realising, as he 
must be presume! to do in ordinary cir¬ 
cumstances, the certainty annoyance. 

In case 2, the motive put forward by the 
intruder is so trivial, that neither line of 
reasoning can be adopted. In effect it is 
as if he said to the owner of the house' 

I know my entry will annoy you. bat I want 
to see your picture, and I mean to do so even at 
the cost of annoying you, I do not wish to aunoj 
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you but I propose to gratify my curiosity whe¬ 
ther I aauoy you or not.” 

In this case, I do not think the intent 
inferable from the known certainty of 
annoyance is displaceJ by the trivial in¬ 
tent sot up by the intruder: and I should 
be inclined to hold that the otfence of 
criminal trespass had bean cornmittei. If 
it be held otherwise it would folio.v that 
a'^aiust such an entry there would be uo 
righb'of privatedefence, For the trespass 
would not be criminal and 3. 97, I.,P. C- 
only gives a right of private defence of 
property against a criminal trespass. It 
is true that this dithoulby is to some ex¬ 
tent modified, as pointed out in the con¬ 
cluding portions of the judgment of the 
learned Chief Justice., which I have had 
the advantage of perusing. Obstructions of 
an intruder’s entry would doubtless nob 
amount to wrongful restraint underS. 341, 
I. P. C. and might be resorted to by the 
owner or occupier svibhoub infringement 
of the law. Bub I am nob clear how far 
his rights would exbeu l against an in¬ 
truder who hadalreadyeffecbed hisentry; 
or whether he would be legally justified 
in usiiig reasonable force bo expel him. I 
cannot therefore altogether dismiss this 
aspect of the case, in endeavouring bo as- 
certain the intention of the Legislature 
in regard to S. 441, I. P. G. If my read¬ 
ing of the latter is incorrect, it seems 
worthy of consideration whether 3. 97, 
I. P. 0 , does nob need amendment. I 
would therefore answer the reference as 
follows: A mere knowledge that the tres¬ 
pass is likely bo cause insult or annoyance 
to the owner of the property does not 
amount to an intent to insult or annoy 
within the moaning of 3. 441, 1. P. G., 
bub where the trespasser knows that his 
trespass is practically certain in the ua- 
tural course of events bo cause insult or 
annoyance to the owner of the property, 
it is open to the Court to infer an intent 
to insult or annoy. It is a iiuestion of 
ifacb whether this presumption of intent 
|ig displaced’ by proof of any independent 
objeot of the trespass. 

Kumaraswanui Sastri, J. — The 
question referred to us for decision is 
whether knowledge that his act is likely 
or certain to cause annoyance or insult to 
the person in possession, would if his in- 
tention was other than one to intimidate, 
insult or annoy render him guilty of an 
offence under 3. 448, I. P. C. Though 
^there is a conflict of decisions on the 


question, the prepondeiaiice of autho¬ 
rity is in f.ivour of the view taken by 
Abdur Rahim, J., one of fho referring 
Judges, that it is not sufficient to prove 
that the person cliarged under ^.1. 418, 
must have known or liad reason to be¬ 
lieve that iiis act would cause insult or 
annoyance to the person lu possession. 
The question is not free from ilifliculby.i 
but I am of oiuuion that the reference, 
should be answered in the negative. It 
is clear from a perusal of the various 
sections of the Indian Penal Code that a 
difference is drawn between ‘intention’ 
and “knowledge of conse luences” and 
that the Code takes notice of actual anl 
not presumed intoutioii in determining 
criminality, though in determining what 
a man’s actual intention was, Courts can, 
raise all fair inferencos.that can be drawn 
from his acts. When an act is made an 
offence by reason of its having been com¬ 
mitted witlr a specified intention, tlie 
intention has to be found as a matter of 
fact upon evidence which justifies the 
inference that tlie accused ha 1 the inten¬ 
tion required to render his action crimi- 
ual. When proof of intention is neces¬ 
sary it is clear that, unless the accused 
admits that his inbentioa was such as 
would render him guilty of the offence 
charged, intention — which is a fisycho- 
logicilfaab—can only be prove 1 by having 
regard to the nature of the act he 
commits and a criminal intent is often 
presumed fiom acts which are reasonably 
susceptible of bub one interpretation. 
The rule of law tliat a man must betaken^ 
to intend the natural conse luences of^ 
his act is really a rule of evidence. Tl^e 
Court is nob bound to accept the siabe- 
menb of the accused as to liis intention 
but may find from the facts what his'i 
inention was, and in order to arrive at a! 
conclusion may hold that when a man 
uses means which at the time ho usodi 
them he knew or had reason to boliovo' 
to be likely to cause a resalt, bis inten¬ 
tion was to cause the result. 

When, howevoL the Coi.rt on the 
materials before it comas to tlie conclu¬ 
sion that a person had a specified inten¬ 
tion when he did an act which is not 
the intention required to make liis act 
an offence udner 3. ill, the mere (act 
that he would have known that certain 
consequences would happen if he had 
paused to consider wouM, in my opinion, 
be insufficienb. The view taken by tho 
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framers of the Act has been pointed out 
by the Chief Justice in his judgment, 
and I think that in construing S. 441. it 
must not l>e forgotten that wherever 
the Penal Code \Yants to make a man 
liable for knowledge of consequence?, it 
expressly says so. As pointed out by Sir 
William Markby (Elements of Law, 
para 222), expectation that a conse- 
<lUGnce would followoraknowladge thatit 
is likely to follow, without any desire 
that it should follow is an attitude of 
mind which is distinct from intention, 
and the framers of the Act clearly kept 
the two distinct and treat knowledge as 
a state of mind diUering from intention. 
In some sections, e, g., 118 to 120, 153 

154, 217, 203, etc., the words used are: 
Intending cr knowing it to be likely.” 

In others onlv intention is referred to, 
e.g., 121,140. 174 to 176, 193. 211, 509 
etc. In some sections the word used is 
"knows,” e. g., 127. 130, 188, 196. 260, 
etc. In some sections the words are 
knowing or having reason to believe” 
or “believing”, e. g., 136, 181 to 183, 
201 to 203, 499, etc. In certain sections 
the words are “reason to believe,” e. g., 

155. 156, and in others "for the purpose 
of,” 0 . g.. 189, 190. In S. 293, the words 
used are “deliberate intention.” 

I think the correct view has been 
taken in Queen Em'pre$s v. Rayapada. 
yachi (4). Though the facts show that 
the accused wanted to conceal his pre¬ 
sence in the house, the judgment pro¬ 
ceeds on the bread ground that 
“S. 441 is so worded as to show that the act 
must be done with intent and does uot as other 
sections do (e. g,, S, 425) embrace the case of an 
act done with kn 9 wlodge of the likelihood of a 
given consequence." 

To introduce the rule that knowledge 
of consequences is eijuivalent to an in¬ 
tention w’hen the probability of conse¬ 
quences following is of more than a par¬ 
ticular strength would, in my opinion, 
introduce, into the section, which, as 
pointed out by Straight, J., in Gohind 
Prasad, In the matter of (10) is com¬ 
plicated enough, further difficulties. 

S.m./r.k. Reference answered. 
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Wallis, C. J. and Sadasiva Aii'ar, J. 

Cliampyil Koppan and others —Plain¬ 
tiffs—Appellants. 

V. 

Kolasseri Kelappan Namliyar aad an- 
othe) —Defendants—Respondents. 

Second Appeal No. 1742 of 1916, De¬ 
cided on 13th December 1917, against 
decree of Temporary Sub-Judge, Palghat, 
in Aj>peal Suit No. 126 of 1916. 

Civil P. C. (1908). S. 47 and O. 21. R. 63 
—Objection to attachment allowed—Judg- 
ment'debtor obtaining decree for possesfion 
against objector—Property re-attached by 
decree-holder—Objection by judgment-debt¬ 
or’s assignee disallowed—Old attachment 
was nol revived and suit was not barred. 

A claim perforred property attached ia 
execution oi Ibe respondeut'.'? decree baviog 
been allowed, tbo judgment-debtor sued the clai¬ 
mant to set aside the settlement which was the 
basis of the claim and obtained a decrea for 
possession. lie then sold the property to the 
appellant. The respondent having re-attached 
the property, appellant put in a claim and having 
failed in it be filed a separate suit for possession; 

Held: {1) that the first attachment was not 
revived as the result of the judgment-debtor-s 
suit: (2) that the appellant’s suit was not bar ■ 
red by S. 17. [P 112 C 2] 

C. Madhavan Kair —for Appellants. 

K, P. 9/. Menon —for Respondents. 

Judgment.—The respondent attached 
the suit property as the property of liia 
judgment-debtor. A third party put in 
a claim that the property was his and 
succeeded. The judgment-debtor sued to 
set aside the settlement by virtue of which 
the cUimint had succeeded in his claim 
and for possession and obtained a decree. 
This was not a suit under O. 21, R. 63, 
Civil P. 0. which confers a right of suit 
only on the party against whom an order 
has been made rejecting his claim or his 
objection to another’s claim. The per¬ 
son who objects bo a claim is the attach¬ 
ing decree-holder. He (the judgment- 
debtor) then sold the suit property to 
the appellant. The respondent then 
again attached the property and the ap¬ 
pellant pub in a claim petition and hav¬ 
ing failed in it brought the present suit. 
It is practically admitted that the Sub¬ 
ordinate Judge was wrong in holding 
that the suit was barred by S. 47, Civil 
P. G.: 30e;4rasayce Ammal v, Sokkalinga 
Mudali (l). Nor can^we agree with Mr. 
Menon s contention that the first attach¬ 
ment was revived by the result of the 
jadgment-debtor’s suit above referred to I 

1. (191G) 33 I C 81. 
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e must allow the appaal, reverse the party will bear 
clecrees of the lower Courts and give the out. 

jdaintiff a decree as prayed, with costs S.R./r.k. 
throughout. 
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S.N./n.K. Appeal allotoed, 
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Seshagiri Aiyar akd Kumaraswami 

Sastri, -T.T. 

^uhharaya Chctty —Plaintiff— Appel¬ 
lant. 

V. 

achiar Ammal —Defendant—Respon¬ 
dent. 

Second Appeal No. 171 of 1917, Deci¬ 
ded on 20th December 1917, against de¬ 
cree of Dist. Judge, Tanjore, in Appeal 
Suit No. 874 of 1915. 

Practice Relief — Subsequent events — 
pass decree in some cases even 
though cause of action arose subsequent to 
suit. 

Courts have power, iu certain circumstances, 
to grant a decree in a case, where the cause of 
action arose subsequently to the filing of the 
plaint. In a suit for mouey where the money 
becomes payable to the plaintiO only after the 
filing of the suit, the Court should pass a decree 
in favour of the plaintiff and not compel him 
.to institute another suit for the purpose. 

[P 143 C 1] 

-U. D. Devadoss —for Appellant. 

37. 0 . Partha^arathy Aiyanyar —for 
Roapondent, 

Judgment —On the finding of the 
Judge it is clear that the defen- 

ClaDuUsI 6!*wiAis-<uo^- xiio luuiucu 

Judge hi 9 ••'>w 0 ver found thiit the suit 
,'was premature '..ocauao of the terms of 
the unregistered mortgage bond. Grant- 
iDg\that the terms of thu bond are bind¬ 
ing the parties, having regard to the 
fac that immediately after the suit the 
moey became payable, we think that it 
is idesirable that the plaintiff' should 
beompellcd to institute another suit 
fotthe money. The principle of Chiuta 
^ ffi/H Das V. Radha Charan Poddar 
~Tljind of the decision of this Court in 
Se rucAierla Rama Chandra v. Maha- 
ra h of Jeypore (2), in which it was 
he that Courts have power to grant a 
jde oe where a cause of action arose sub- 
901 9 nt to the suit, is applicable to this 
cas Following these decisions and bav- 
ingjegard to the special circumstances of 
thiflcaso, w’o reverse the decree of the 
DisHct Judge and restore that of the 
Disf ^ot Munsif, except as to costs. Each 

l. IC17) 87 I G 962. 
i910) 34 I C 411. 
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Full Bench 

Wallis, C. J., Sadasiva Aivar and 
Kumaraswami Sastri, JJ. 

Prativadi Bhayankaravi Pichavima 
Plaintiff'—Petitioner. 

— 

Kamisett’ Sreeramulii avul others —De¬ 
fendants—Opposite Parties, 

Civil Rovn. Petn. No. 1243 of 1916, 
Decided on 21st November 1917, from 
decree of Sub-Judge, Kistna, in Misc. ap¬ 
peal No. 233 of 1916. 

❖ Civil P. C. {19081,0. 17,Rr. 2and 
3 •“ Scope of Rule enunciated— Difference 
between the Rules pointed out. 

There is no cjnilict between Rr. 2 and 3, 0. 17. 
They are independent and mutually exclusive. 
Where the requisites of R. *2 arc satisfied, that 
rule and not rule 3 should be applied although, 
in addition to the absence of the partv, circum¬ 
stances exist which would satisfy the require¬ 
ments of R. .3. [p UG C 2] 

Rule 2, 0. 17, deals with cases of absence of 
parties and R. 3 with failure to do what was 
ordered. If the party fails to appear, R. 2 applies 
and the Court should not assume that he is guilty 
of default and apply the stringent provisions of 
R. 3. R. 3 applies only to cases where the pp.r- 
ties are present and have not satisfied the Court 
as to the existcnco of any adequate reason for 
their not having done what they were directed to 
do: 33 Ma L Qll, Foil, 34 Mad. 97, Overruled. 

dant absent on adjourned hearing Decree 
passed is ex parte and can be set aside under 

Civil!P. c., o. 9. R. 13. 

Per Wallis, C. /.—When a case is called on 
and the defendant is absent and tbo Court re¬ 
solves to proceed against him ex parte, thero is 
nothing to prevent the Court from applying the 
provisions of 0, 17, R. 3 and disposing of the 
suit notwithstanding the defendant’s failure to 
do what ho had been granted time to do, but that 
disposal will be none the less in law and in 
fact ex parte, and the decree will be liable to be 
set aside by tho defendant under 0. 9, R. 13. 

[P 144 C 21 

K. l^ L. Narasimham and B. Nara~ 
sima Rao —for Petitioner. 

P. Somasundaram —for Opposite Parties. 

Order of Reference. 

Abdur Rahim,J. — The question in 
this appeal relates to the interpretation 

of Rr. 2 and 8, 0. 17, Civil P. C. What 
happened in this case is shortly stated in 
tho judgment of the Subordinate Judge. 
The suit was instituted first in the Court 
of the District Munsif of Kovvur and 
afterwards transferred to that of the Ad¬ 
ditional District Munsif. In tho latter 
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Court, the plaintiff examined most of his 
witnesses and on the application of the 
defendants, the suit was adjourned to 7th 
February 1916. On that date neither the 
defendants’ gtiardian nor the vakils were 
present. The District Munsif closed the 
case and delivered judgment in favour of 
the plaintiff on 8th February 1916. There 
is, in my opinion, a conflict of rulings 
in this Court as to whether R. 2 or R. 3, 
0.17, applies to facts like these. In iVur/-<. 
na<hi Ii/er v. Krislinarnurti Aiiicr (l), 
whic-h was a judgmentof Munro,J.,and my¬ 
self, it vv 13 hel l that S. 15Sof theold Code 
empowers the Court in circumstances such 
as thos3 in tliis case bo decide the suit on 
the morics, whether the party at whose 
instinoe the adjournment was granted 
svas present or not at the date fixed for 
hearing. 

If the parties or any of them fail to ap. 
pear on the fixed date it is open to the Court 
to proceed either under S. 157 or S. 158. If 
there are no materials before the Court 
on which to come to a proper decision on 
the merits, it would ordinarily deal with 
the case unler R. 2, otherwise under 

R. 3. In the case of Naganafla Iyer v. 
Krishnamurti Aiyar (l) an earlier deci¬ 
sion of this Court reported as ChanAra- 
mathi Ammal v. Narayanasami Iyer (2), 
to which the present learned Chief Justice 
and Ivrishnaswami A iyar, J.. were parties, 

* ■ ^ w u u I ^ yj w I w V c I • 1 1 w 1 w I V 

S. 158 old Civil P. C. which corres¬ 
ponds to R. 3, 0. 17, of the new Code, 
would only apply if the parties are in 
attendance and there is faihiro to do 
what a party is given time to do. If the 
parties are not in attendance, then ac¬ 
cording to that ruling, S. 157 old Code, 
corresponding to R. 2, 0. 17, of the pre¬ 
sent Code, would aloue apply and that 
these two rules arc mutually exclusive. 
This view seems to have been ai)provod 
in Gundaji v. Kamakha Uavia Cheiii (3), 
while the view propounded in Nagaiiada 
lyar V. Krishnamurti Aiyar (l) appears 
to be the same as that taken in Enatulla 
V. Jilan Mohan Roy (4). 

The question is one of importance and 
frequently arises and I think that it 
ought to be settled by a Full Bench. 
The question therefore referred to the 

1. (1910) 3i Mad 97=6 I C 233^ 
a, (1910) 33 Mad 241=6 I C 28, 

3. (1910) 33 I C G60. 

4. A 1 R 1914 Cal 360=23 I C 769=41 Cal 
956. 


Full Bench is whether the view taken in 
Chandramathi Ammal'v. Narayanaswami 
lyar {2)or in Naganadalyaw. Krishna^ 
viurti Aiyar (1) as to the proper scope 
and meaning of O. 17, R. 2 and 3, is 
correct. 

Oldfield. J.—I a gree to the reference 
proposed by my learned brother. 

Opinion 

Wallis, C. J. —I am of opinion that 
Chandramathi Amvxal v. Narayanasami 
/(/er (2), to wiiich I was a party, was 
rightly decided. As the question is very 
fully dealt with in the opinion of my 
learned brother, I shall merely state the 
conclusions at which I liave arrived em 
furtlier consideration. Under the Code, 
where the plaintiff' appears and the de¬ 
fendant does not appear eitlier on the day 
fixed for the first hearing [0. 9, R. G (l)] 

or on any day to wl)ich the hearing of 
the suit is adjourned [0. 17, R. 2, read 
with 0. 9. R. 6 (1)]. the Court, if it is 
proved that the summons was duly 
served, may proceed ex parte. In eitlier 
case, where the Court has disposed of tlie 
case ex parte and passed a decree against 
the absent defendant, he may. under 
O. 9. R. 13, move to set aside the decree 
on the ground that he was prevented by 
any sufficient cause from appearing when 
the suit was called on. When a case 
n and the d efendant 
ano tVie Court resolves to pro^;^'^oaiDst 
him ex parte there is uotb>^^ now 
of opinion, to pre\'ep>'^^® Coun froni 
apiilying the ppxf^ons of 0 1/, 3. 

and disposi he suit notwithstaeding 

the def^Hff^t's failure to do what h( bad’ 
Leon granted time to do, but that disiosal; 
V. ill be, nonetheless both in fact anl in 
law, ex parte, and the decree will be lablo 
to be set a=;ide by the defendant nderj 
0. 9, R. 13. If the ex parte deme is 
set aside and the case restore 1 anc tfTo 
defendant appears, it will still be )ren 
to the Court to apply the provions 
of 0. 17, R. 3, after hearing what th de¬ 
fendant has to say in explanation o his 
failure to do what he liad been giventiroe 
to do There is, I think, no conflit at 
all between the two rules, and each may 
be fully applied on this construction a* 
the proper stage of the case. In o fa’’ 
as we laid down in Chandramati Anmal 
v. Narayanasami Iyer (2) that th» two 
rules must be read as mutually exclu¬ 
sive, I think we went too far. 











PiCHAMMA V. SREERAMULU 

With great respect I am unable to agree 

with any of the rulings or observations 

in the cases cited that take a different 
view, 

Sadasiva Aiyar, J. I have nothing 
to add to the judgment which mv learned 
brother Kumaraswami Sastri, J.'is about 
to pronounce and I entirely concur iu it. 

Kumaraswami Sastri. J.— The ques¬ 
tion raised by this reference relates to 

the scope of lir. 2 and 3. O. 17. Civil P. 
G. I{. 1 empowers the Court on proper 
cause being shown to grant time to the 
parties at their instance and to adjourn 
the suit on such terms as to costs as it 
thinks fit. R. 2. provides that if the 
parties or any of them failed to appear 
on the adjourned date tho Court may dis- 
pose of the suit in one of the modes 
directed in that behalf in 0. 9. or mf.ke 
such other order as it thinks fit. 0. 9. 
relates to the procedure to be followed on 
he date fixed in the summons for the 
parties to appear and provides for the 
consequence of non-appearance. R, 3 pro- 

Court may dismiss the suit 
1 both parties fail to appear. Where 
the plaintiff appears and not the defen- 
dunt, R. 6 empowers the Court to decide 

e suit ex parte if the smmons has been 

duly served on the defendant in time to 
enable him to appear. Where the defen- 

the plaintiff. R. 8 

9 that the Court should dic;mi« fPo 
suit ^vhol^v or partially if the claim or 

any part is uot admitted. R. 9 entitles 
tho plaintiff to h.^ve the dismissal set 
aside if he satisfies the Court that he had 
Butliffent cause for non appearance. Rr. 7 
and 3 enable the defendant 'wUo failed 
to a jiear to set aside the ox parte order 
or dcree against him on showing proper 
cans for his non-appearance. R. 3, 0. 17, 
emiiwers tho Court to decide the suit 
forfclvith notwithstanding the failure of 
"-oTth| party to whom time is granted to 
Prt)r ^9 fii 3 evidence or to cause the at- 
fcendiiue of his witnesses or to perform 
o-iiy 4har act necessary for tho progrveas 
0^ thUiiit. 

-tt Vill thus he seen that R. 2. 0. 17 
cmpovAfS the Court to apply to adjourned 
learin^^ iho same procedure to he follow¬ 
ed in cfise of failure of the parties to at- 
tend atJ the first hearing. It however 
expressly empowers the Court instead of 
pioceeding under 0. 9, to pass such other 
order as it thinks fit. There is therefore 
nothing to prevent the Court from ad- 
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journing the case to another day if the 
parties fail to appear and the Court'thinks 
that in tho interests of justice it sliould 
not dismiss the suit or decree it ex parte. 
This should be borne in mind as it has 
been strenuously argued before us on the 
strength of some of the observations in 
some of the decisions referred to iu the 
course of argument that the view taken 
in Chandramathi Annual v. Jdarayana- 
sami Iyer (2) is likely to entail great 
hardship on the defaulting party. Where 
the Judge thinks that a defaulting party 
has proved his case he is not bound to 
apply the provisions of 0. 9. hut can ad¬ 
journ the case to another day in case he 
fails to appear and I am sure no Juilge 
witli any sense of justice would dismiss a 
just claim which he (jonsiders proved 
simply because a part>' fails to appear 
on an adjourned date. On the other liand. 
it seems to me to be pretty plain that 
tho ap|)lication of R. 3. will he the harder 
of the tw-o courses as R. 3 empowers the 
Court to proceed to decide the suit forth- 
with on the materials before it. fio far 
as the plaintiff is concerned, the Court 
may dismiss the suit on the merits if the 
evidence on record does not prove plain¬ 
tiff s case. It may pass a decree if the 
defendant is absent and there is lorri;al 
proof of plaintiff’s claim or the onus is on 
the defendant. The dismissal of tho suit 


W w 


merits, the only remedy of the party 
aggrieved will he by appeal or review. 

It is difficult to see w hat the use of an 
appeal \7ill he if there was no pvp/;iication 
for adjournment which was refused. The 
case will have to bo considered by tho 
appellate Court and decided on tho 
materials before it and the Court cannot 
in very many cases say that the decision 
of the lower Court on the materials 
before it is erroneous. As regards review 
tho scope of 0. 47, is more resfricted 
than that of O. 9. If the plaintiff's evi¬ 
dence ifl sufficient then the defendant if 
he appears will be entitled to let in his 
evidence in tho absence of the plaintiff’, 
and it will often bo extremely difficult 
to determine how* far reliance ought to he 
placed on evidence which has not been 
tested by cross-examination. The provi¬ 
sions of R. 3 are certainly more stringent 
than the provisions of R. 2, and except 
in cases where tho case has been closed 
on both sides and the adjournment is 
only for argument, it is difficult to see 
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hu’.v PT>y fVcision on febe materials before 
the Court can bo satisfactory. 

If a party is absent and the Judge pro- 
aaels to disjiose of the case on the merits 
under R. 3. there can bo no review if the 
Jul-^edoes not preside over the Court 
when the application is made, as R. 2 to 
0. -17 limits the power of the successor 
to grant a review oulv in cases of dis¬ 
covery of such, new and important matter 
or evidence as is referred to in R. 1 or 
♦■'ne eAistonce of a clerical or arithmetical 
mistake or error apparent on the face of 
the decree. It cannot iiQ said that a party 
who is given time to alduce evidence and 
w'lio owing to absence Is unable to do so 
h?.' discovered new and important matter 
or evidence. If owing to absence he is 
unable to do anv other act necessary for 
the further progress of the suit for which 
time has been allowed, it is equally a case 
where no review can be applied for in 
ca ~0 the Judge who decided a suit under 
0. 17, R. 3, is not presiding over the 
Court. The appellate Court in such cases 
cannot reverse the decree based on the 
material'? before it. It cannot say that 
the Court should have granted an adjourn- 
inenb where the party was absent and 
did not ask for one, and it seams to me 
that the appellate Coiarb cannot interfere 
on the ground that suilicieut cause was 
shown for absence unless it can apply the 

nf O Q an d it caonot do this 
if R. 3 is held to ho Ihe only nrre iippii- 


c.ihle to cases whore a decree is passed in 
the absence of a party to whom time has 
ijeen given for the doing of an act and 
the Court in his absence proceeds to decide 
the suii; "forthwith" on the materials 
before it. Ijeaving out of consideration 
the case of a party who is absent on an 
adjourned date without sufliciont excuse 
(and who deserves no consideration either 
under R. 2 or U. 3), the application of R. 2 
which would give the party the right to set 
aside the order of dismissal or ex parte de¬ 
cree on merely showing that he was pre¬ 
vented from suQioient cause from not ap- 
peraing and to have the whole case re-heard 
on its merits after adducing all the evidence 
available is more beneficial and wider in 
scope than an application for review or 
an appeal which would be the only course 
available if R- 3 is held applicable to 
•oases of absence. 

The scope of Ss. 157 and 168 of the 
old Code, which correspond to Rr. 2 and 
3 of 0. 17 of the present Code, has been 


the subject of conflicting decisions. The 
decision of Wallis and Krishnaswami 
Aiyar, JJ., in Ghnndramathi kmmal v. 
yiarayanasami Iyer ^2), which follows 
Shrimant Sagajirao v. Smith (5), is 
in accordance with the view taken in 
Maharajah of Vizimiagaram v. Ltngam 
Krishna Binipati (6). It has been fol¬ 
lowed by Sashagiri Aiyar, J., in Majeti 
Magaratnam v. Pachigolla Ramayya {1) 
and by Sa lasiva Aiyar and Moore, JJ., in 
Gitndan v. Kaviakh Rama Chetti (3). 

It supports the view that Rr. 2 and 3 of 
0. 17 aro independent and mutually ex 
elusive and that where the requisites of 
K. 2 are satisfied, that rule and not R. 3i 
should be applied, although in addition, 
to the absence of the party circumstancesj 
exist which would satisfy the roquire-j 
ments of R. 3. On the other hand a dif¬ 
ferent view was taken by Munro and 
Ahdur Rahim, JJ., in Naganada Iyer v. 
Ktishnamurti Aiyar {D, where it was 
held that absence of a party on the date 
of the aljourued hearing does not pre¬ 
clude the Court from dealing with the 
case under S. 158 (0. 17, R. 3). The 
earlier decision in Chandromathi Ammal 
V. Karayanasmi Iyer {2) has not been 
considered and the reasons given in Uiat 
decision have not been met. In Marian- 
nissa v. RamkalpaGorain (8) (Mookovjee 
and riolmwood, .TJ.) it was held that the 
scope of S. 157 was distinct from tla>*'"ol 
n. 100, i-ub oiiLJiti Mi q O onrb oan^^uudor 
S. 15S even though the absent 

if the requirements other¬ 
wise satisfied, thinks there 

are materialrecord on which it car. 
prononuoo judgment. The learned Judges 
were however of opinion that thora was 
no justification for applying S. I5i: to a 
case to which S. 157 is more approprately 
applicable. In Enatulla v. Jihan Mhan 
7 ^ 01 /(4) Imam and Chapman, .IJ., held 
that where an adjournment was 
at the instance of a party for tlv pur¬ 
poses stated inR. 3 and there are moerial® 
enabling the Court to decide the .nit. R 
must act under R. 3 and not R. d. 
Ningappa Virtappa Yclloor v. GoidapP^'[ 
(9) a similar view was taken. The learned 
Judges thought that S. 102 coutemplatea 
that on the record as it stands the plam- 



5 . (1696) 20 Bom 736. 

G. (1902) 12 K L J 473. 

7. (1915)27 I C8S2. 

8. (1907) 34 Cal 235. 

9. (1905) 7 Bom L R 261. 
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tiff has nob made a case which if unre- 
butted would entitle him to any relief 
and that application of S. 158 would be 
less burdensome to the party, but with 
all deference I think for the reasons al¬ 
ready given that the balance of hardship 
is the other way in the very great majority 
of cases that are likely bo arise under 
Ss. 157 and 153, S. 102 contains no such 
qualiBcation as is indicated and compels 
the Court to dismiss the suit, if plain¬ 
tiff is absent and defendant does not admit 
the claim. This decision was followed 
by Phillips, J,, in Subraynania Othuvar 
V. Muiiusaini/ja Pillai (lO). but no re¬ 
ference is made to the decision in Cha)L- 
dramathi Ainmal v. Narayanasami Iyer 
(2) nor is there any discussion of the 
authorities. 

I am of opinion that the decision in 
Chandrainatlii Ammal v. Narayanasami 
Iyer (2) which, if 1 may say so with 
respect, is a well considered judgment 
dealing fully with the matter, correctly 
sets out the juinciple to be applied to 
cases of absence of either party at the 
adjourned hearing. The decision of the 
question must depend on the express lan¬ 
guage of 0. 17, Rr. 2 and 3. As pointed 
out in Chandramathi Ammal v. iVar- 
ayanasami Iyer (2), S. 157 (R. 2) deals 
with cases of absence of parties and S 153 
;(R. 3) with failure to do what wasordored. 
If the party fails to appear S. 157 (R. 2) 
Applies, and there is no reason why the 
'Court should assume (in the absence of 
any explanation) that he is guilty of de¬ 
fault so as to apply the stringent provi¬ 
sions of 3. 158 (R. 3 ). 1 think the correct 
rule is to treat R. 3 as applying only to 
jeases whore the parties are present and 
have not satiafied the Court as to the exis¬ 
tence of any adequate reason for their 
nob having done what they were directed 
|fco do. I have already dealt with the 
matter from the point of view of hard¬ 
ship to the parties and my own experi¬ 
ence is that the rule laid down in CJia?idra~ 
malhi Ammal v. Narayanasami Iyer (2) 
has been a safe and uniform guide to 
Courts. 1 he construction, moreover, is 
one that suggests itself on a consideration 
of the plain lanpage of Rr. 2, and 3. I 
have no hesitation in conaing to the con¬ 
clusion that the decision in Chandra¬ 
mathi Ammal v. Narayanasami Iyer (2) 
ought to be followed. 

_^.N./R_K._ _ Heference answered. 

10.(1915) 31 1 0 809. 
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AiiDUR Rahim and Napikr, J.T. 

Pisupati Venkata Rangayya —Plain¬ 
tiff-Appellant. 

V. 

Gandavarapu Narasajuma and an¬ 
other —Defendants —Respondents. 

Second Appeal No. ISIO of 1916, De¬ 
cided on 19th December 1917, against 
decree of Addl. Tomporary Sub-Tudge, 
Guntur in Appeal Suit No. 3 of 1919. 

Civil P. C. (i908), S. 11 — Suit against ven¬ 
dor—On his death widow, daughter-in-law 
and mother brought as representatives but 
mother and daughter-in-law discharged—De¬ 
cree against widow — Decree is binding on 
daughter-in-law when claiming under will 
of deceased — Daughter-in-law having not set 
up will in suit was estopped in pleading it in 
defence—Hindu law, Widow. 

A suit was brought for specific perlormaiice of a 
contract to sell certain propert'. against tho veu- 
dor and on bis doatii pending the suit, bis widow, 
daughter-ia-law and mother were impleaded 
as legal representatives. The daughter-in-law 
did not appear or contest the suit, which was 
decreed bv ordering tho widow as legal represen¬ 
tative to execute a conveyance. Tlie other de- 

to 

fendants being exonerated, the suit was dis¬ 
missed as against them. In a subsequeut suit 
for mesne profits of the property which remained 
in the possession of tho daughter-in-law after 
thc'datc of tho first suit, she contended that she 
was in possession as legatee under a will of tbo 
vendor and that as the first suit was dismissed 
as against her she was not liable: 

Held; (1) that having been a'part} to the first 
suit she should have rai-ed her contentious in 
that suit:; (2) that the decree passed in that 
suit agaiust the widow as 'legal representative of 
the vendor was binding on all who cl rimed 
through him: 20 Mad. 230, AppL; ZdCal. 290; 
Dist. LI’ US C 1) 

T. V. Venkatrama Iyer and R. Raja, 
gopala Iyer —for Appellant. 

F. Ramesam —for Respondents. 

Judgment. —Tho plaintiff, who is the 
appellant in the second appeal, had 
brought a suit agaiust tho husbaud of de¬ 
fendant 1 for specific performance of an 
agreement to sell the property in dis¬ 
pute. The husband of defendant 1 died 
pending the suit, and defendants 1, 2 
and 3 wore l)roughb on record by the 
plaintiff as the deceased’s legal represon- 
tabives, defendant 1 being the widow, 
defendant 2, the daughter-in-law, aud de¬ 
fendant 3, tho mother of the deceased. 
Tho plaintiff, in making the application, 
stated that he was informed that there 
had been a will executed by the deceased 
owner of the property in favour of de¬ 
fendants 2 and 3. Defendant 2 however 
did not appear and defendants 1 and 3 
alleged in their written statement that 
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they were not liable to any decree in¬ 
asmuch as the proferty had been be¬ 
queathed solely to defendant 2. The Dist¬ 
rict Munsif wlio tried the suit however 
held that it was not proved that defen¬ 
dant 2 derived the proj'erty under the 
will of the ileceasad, and. as we gather, 
no will was in fact put into evidence. 
Tliere was a deciee given to the plaintiff 
for specirtc performance as agrinst de- 
fendaot 1 as representative of the de¬ 
ceased and ileieiidants 2 and 3 were ex- 
oueratel, the suit against them being dis¬ 
missed with costs. Tl 0 present suit is 
brought against all these persons for 
luosne profits. 

Against defendant 2 the suit has been 
dismissed on the ground that the decree 
obtiained by the plaintiff in a suit for 
specific performance gave no relief against 
defendant 2 who in fact was exonerated, 
and the Subordinate Judge says that, ag 
the plaintiff adduced no evidence inde¬ 
pendently of tlie dectee of his right to 
the property, he is not entitled to mesne 
profits. It ought to he mentioned that 
the mesne profits claimed are subsequent 
to the suit for spe.ific performance, and 
defendant it is admitte l, has been in 
possession of the proi)srty. The argu¬ 
ment on behalf of defendant 2 is that she 
was the proper legal representative of 
the deceased as she w'as the sole legatee 
under the will, and as the suit for speci¬ 
fic performance was dismissed against 
her, the decree which tha plaintiff ob¬ 
tained for specific performance did not 
hind her. AVo cannot hold this conten¬ 
tion to be sound. She was brought on 
record and it was for her to claim that 
she represented the estate of the de- 
'coased, but she failed to do so and a de¬ 
cree was passed against the widow of the 
deceased as representing his estate in 
that suit. The decree for specific per¬ 
formance was with respect to this very 
property in a suit which had been insti¬ 
tuted against the owner of the property, 
and we are of opinion that .the decree 
will bind all persons claiming through 
Ithe owner. The principle of law laid 
down in Kadir Mohideen Marakkayarv. 
Muthu KrishiuL Ayyar (l) applies to the 
facts of this case, and we do not think 
that the decision in Khiarajmal v. Daim 
(2) of the Privy Council has any applica- 
tion. In the last case the person who 

1. (1903) 26 Mad 230. 

2. (1905) 32 Cal 290=32 I A 23 (P Cl. 


successfully contended that he was not 
bound by the decree had not in fact been 
properly brought on the record in the 
suit. We hold therefore that the second 
apjieal must succeed, and there will he 
a decree as against defendant 2 also for 
the amount claimed in tha plaint with 
costs throughout. 

S.n./r k. Appeal allowed. 
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Wallis, C. J. akd Oldfield. J. 

Eajagopalachar — Plaintiff Appel¬ 
lant. 


V. 

Sundaram Cketty and others Defen¬ 
dants—Respondents. 

Secon 1 Appeal No. 2053 of 1915, Deci- 
deJon21th Ansustl917, against decree 
of Dist. Judge, Trichinopoly in A. S. No. 


24 of 1915. . . 

Benami— Mortgage money tainted—iuit 

>er Wallin, C. J. — Real " 

raud not cariied out — Per Oldfxehl, J. 
•roud or no fraud-Suit lie* if consideration 

s proved. . , • 

• Where a mortgage wa<i taken h?nami with 

noDf v having a t.doted origiu in the name ot iV 

or a franlulent parpo-'e for plaiutifl a benefit. 

Hit the fraud wa? not piTected: 

lid 1: Per C..7.-Tbat the plaintifT could 

,ue to enforce the mortgage as the fraud con* 

.emplated was not. iu fact. ^p , i 

(1S45) 15C i?2C7, [P 149 C U 

Per Oldfield, /.—That the suit was maiutam- 
kble however tainted was tha origin of the mouoy 
ent. and that no further proof was necessary for 
ibe claim than that the ostensible mortgagee had 
;ho funds, whatever their origiu, and inve^sted 
:hem for plaintiff’s benefit manner which 

:vas innocent in itself. .P14J 0 2] 




Veeranhava J]/?/ar—for Appellant. 

T. Bangacharinr anl T.M.Krishna- 
swami Aygar—ioT Respondents. 

Wallis C. J —The plaintiff first sued 
as heir of his natural mother Namam- 
mal. the nominal mortgagee under l^x. A, 
the document sued on. The Subordinate 
Judge, in appeal, found that he was not 
entitled to sue as her heir and gave leave 
to amend the plaint. The plaintiff in his 
amended plaint alleged that the docu¬ 


ment was taken in the name of his mother 
for his benefit by one Srirangammal, 
widow of Appanna Ayyangar, as there 
were then disputes going on as to whe¬ 
ther the plaintiff had been lawfully ad¬ 
opted by Appanna Ayyanger and it was 
desired to benefit him in any event. Both 
the District Munsif and the District 
Judge have found that the mortgage 
money was advanced by Srirangammab 
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Appanna Avyangar's widow, out of the 
sale proceeds of properties which had 
fovniel ]iart of his estate aud had beeii 
sold by her under Ex. G as guardian of 
the plaintiff and on the footing that be 
was the adopted son of Appanna Ayyan- 
gar. They have also found that this was 
dona to defraud Rangasaini Ayyangar, 
who was also claiming to have been ad¬ 
opted, in the event of the disputes end¬ 
ing in his favour and the District Judge, 
apph apparently the maxim allejiins 
turpUudinern non est audiendiiSt has dis¬ 
missed the suit. 

The plaintiff’s cause of action in the 
amended claim is that the mortgage was 
takan benami in his name for this fraudu¬ 
lent purpose and it appears to be well 
settled,as laiddownby A.G. Smith, Ij.J., 
in Sooit V. Jiroion (l). that, if a plaintiff 
cannot maintain his cause of action with¬ 
out showing that as part of such cause of 
action he has been guilty of illegalfty, 
the Courts will nobassist him in his il¬ 
legality: see also Taylor v. Chester (2), 
Gordon v. Metropolitan Police Commis- 
soner (3). In Ferei v. Hill (4), a plain¬ 
tiff who had taken premises for the pur¬ 
poses of using them for prostitution and 
had been ejected by the landlord for so 
using them was allowed to recover pos¬ 
session from the landlord, bub this has 
been explained in Gorrfcn v. Metropolitan 
Police Commissioner(i), on the ground that 
the plaintiff was entitled to ijos-session 
under his lease and that the purpose for 
which ho acquired the premises was nob a 
matter which he had bo prove to establish 
his cause of action. In the present case 
the plaintiff as part of his cause of action 
has to prove that the mortgage taken in 
the name of Namammal was benami for 
him, and the finding is that it was so 
taken with a fraudulent intention. It is 
however well settlel that this is not a 
bar to a suit unless a fraud has been in 
fact effected: Petherpermal Chetty v, 
Muniandi Servai (5). The mortgage 
money, in the present case, was the pro¬ 
ceeds of certain properties sold by the 
widow of Appanna Ayyangar under Ex.C 
and Rangasami Ayyangar having by Ex. I) 
renounced his claim to be the adopted 
son and to the properties comprised in 

1. (1892) 2Q 3 724. 

2. (18G9) 4 Q 3 309, 

3. (1910) 2KB 1030, 

4. 1845) 15 C B 207, 

5. (1909) 35 Cal 551=35 I A 98 (P C). 


Ex. C, it follows, in my opinion, that no 
fraud has been effeotel in this case and 
the plaintiff is entitled to succeed. 1 
would reverse tlie decision of the lower 
appellate Court an 1 restore tliat of tlio 
District Munsif wibli costs throughout. 

Oldfield. J .—With all r 0 st)ect I am 

not at present clear that the prosout case 
is one of those, in which the plaintill 
cannot maintain his cause of action witli- 
out showing as part of it tliat be or a 
person, under wliom be claims, lias been 
guilty of illegality. Mo doubt in the 
plaint, as amended, he said that the 
amount of the suit land was given from 
the estate of his adoptive father l)y his 
adoptive mother for his benefit and 
the document was obtained in the 
name of his natural mother benami, 
having in view the litigation that 
was going on then regarding his adoption; 
and this was an admicsion of a wrongful 
conversion which no attempt has been 
made to defend. Rut it has not so far 
been shown tliat this averment or proof 
of it was necessary for the establishment 
of plaintiff's case; or that more was re¬ 
quired than proof that his natural mother, 
the ostensible mortgagee, had the funds 
and invested them, whatever their orgin, 
for plaintiff’s benefit, in a manner which 
was innocent in itself, in the suit mort¬ 
gage. If such proof could he given witli- 
out reference to that orgin. it and plain 
tiff’s admission regarding it would lie im 
material. The distinction involve 1 is 
justified by reference to Tassell v. Cooper^ 
(6), Farmer v. Bussell (7) and Garden v. 
Metropolitan PoliceCommissioner ('■]), the 
plaintiff in the two last montioned cases 
having actually alleged and given evidence 
of a tained origin for the money claimed. 
This aspect of the case was not present 
to the minds of the lower Courts, and, if 
these were the only facts, I should think 
that a remand, in order to its considera¬ 
tion, would be necessary. 

There is however Ex. B which, I agree 
with my Lord, covers the land from the 
sale of which the money lent under the 
suit mortgage wasderived, and the money 
itself, and whether the result of that do¬ 
cument is to negative the carrying out of 
any fraud on ibsexeoubanb or, as I should, 
with all due deference, prefer to hold, to 
vest in plaintiff the ownership of the land 
or the money which now represents it, 

6. (1850)'9 C 3 509' 

7. (1799) 1 Bos& P. 290. 
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the result is the same, that plaintiil is 
entitled to sue. I concur in the decision 
proposed. 

S.k/b.k. Appeal allowed. 
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Oldfield. J. 

Oa difference letwecn 
Sadasiva Aiyar aed Phillips, -Id. 

Q. S. liinnasomi lyei —Appellant. 

V. 

Lynpercu —Opposite I’arby. 

Criminal Appeal Ono 311 of 1017, Decid¬ 
ed on 9th November 1017, ap.aiiist order 
of Se;s. Judge. Tanjore, in Ca=e No. 2( 
of 1017. 

a’' A''-(a) Penal Code II 86 OI, S. 467—Incom¬ 
plete document unsigned by some of exe¬ 
cutants is’valuable security.' — VetOUlfiela and 
Ph'.Uip-i, ->■/., . 'j A'liinr, ■( , disrcntiug) 

A document conferring or creating rights is a 
valuable seemity, oven though all the signatures 
^vhich it is intended to obtain or i« cccessarv to 
obtain have net been aftixed; li. Turpin *2 Car. 
& K. 820, not Appr. [P 151 C 1,21 

(b) Penal Code {i860}. S. 464—‘Making’ of 
false document is complete even when only 
some executants have signed. 

A document i'. niadc’ within the meaning cf 
S. IGI even wb*'n some oulv of tl e int-nded f xc- 
cutanls sign it. :i> the execution of it by them i.< 
comilefe aud the document would be binding 
on them when it is completed by the other in¬ 
tending executants aftixing their signatures. 

[P 155 C 1) 

(c) Penal Code (1860), S. 464 — Making 
false document—Document need not be 
legally effective and valid. 

There is nothing in S. 464, I. P. C. which re¬ 
quires that a document which is altered shall be 
legally ofTective and valid in order that the 
alteration should constitute the offence of making 
a false document. IP 155 C 2} 

5^A'^(d) Penal Code {1860). Ss. 464 and 467— 
Alteration in good faith to support bona fide 
claim, is not dishonest or fraudulent to con¬ 
stitute offence of forgery — Facts must be 
scrutinised properly. 

Per Oldfield and 6’adisiia Aiyar, JJ. —Where 
alterations in a document are made by a person 
who believes in good faith that he might use 
them to support a bona fide claim, such altera¬ 
tions cannot be said to have been made fraudu¬ 
lently or dishonestly so as to constitute the 
offence of forgery. LP ^ 

Per Oldfield, J. —Where the result of the 
making of alterations in a document is to exempt 
the maker from liability in respect of extremely 
reprehensible conduct, the facts must be closely 
scrutinized and the legitimacy of his good faith 
or his claim must rest on a proper basis and 
must be established clearly. {P 156 C 1,2] 

Per Phillips, J. —Where the effect of an 
alteration in a document is to constitute an ad¬ 
mission by one of the executants and the altera¬ 
tion is made without the latter’s knowledge, the 
act comes within the definition of ‘defraud’ in 
S. 25, I. P. C., even though the alteration is 
made to support a bona fide claim. [P 155-0 2] 
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Per S idasiva Aiyir, J.—X man cauuot bo con¬ 
victed of forgery where bis intention in making 
a fal.«e document is to secure something to which 
he is legally entitled or thinks b^na fide that be 
is legally entitlfd. [P 153 C 2] 

A document incomplete on its face neither is 
nor purpoit? to be, a document conferring or 
creating right?, and cannot therrfore bo a valu¬ 
able security, and alterations or interpolations 
therein will net constitute the ollence of forgerv. 

[P 154 C 21 

{e) Penal Code {I860), S. 467—Forgery— 
Document must be ‘valuable security—Vali 
dity or otherwise docs not matter. 

Under S, 4G7, I. P. C.. the document must 
purport to he a ‘valuable secuiitv,’ and its vali- 
ditv or otherwise in law i.=? not relevant. 

[rti:r> c 2 ] 

(f) Penal Code (I860', Ss. 464 and 467— 

Document Held valuable security-Alteration 
therein held constituted offence. 

The accu«ed, who wa<! in financial difiicuiti-js 
and who-^e properlit^ were ?ol(] and purcha.-cd in 
auction by his father-in law 1 *., entered into an 
agreement with the latter, whereby on payment 
of a certain amount within a certain time, I . 
was to re-convey Hum to the accused. It was 
arranged that the document was to bo signed by 
V.*tho accused and the accused’s father and 
two brothers. After V. and accused bad affixed 
their signatures and before tho others had signed, 
accused made, among others, two alleraficns in 
the document without L.’s consent, (1) thi'. 
accused would give up pcssession of tho lanJ-< 
which were in bi.s posscssicu if he did not pay 
tho amount, and (2) that V. shruld return cer¬ 
tain jewels and vessels belonging to the accused: 

Held, per Oldfield and Phillips, J J. {Sndasira 
Aiyar, •/., dissenting), (l)thab the alterations, 
being untrue in fact aud liable to be used by the 
accused in future legal proceedings, were raido 
fraudulently and constituted the offence of for¬ 
ger); (2) that the dccument as altered wa< a 
valuable security, CP 160 C 1) 

Per Sadasiva Aiyar, L.—(I) that no offence 
was committed, as the contents of the altered 
document were mainly true and the object of the 
accused in making the alterations being to per¬ 
suade his father to sign the doenment. they were 
DOt U3()do with ftoy dishonest or frJiuJulout pur* 
pose; (2) that as the alterations were made when 
the document was incomplete and it w.as not 
afterwards completed, the document as ult'^red 

was not a valuable security.[P 153 C 2; P 151 C 2] 

T. R. Raviachandra Aiyar for 0. S. 
Venkatrama Aiyar and S. Rangachorior 
—for Appellant. 

Public Prosecntoi —for the Crown. 

Sadasiva Aiyar, J. —The appellant 
has been convicted of the offence of for¬ 
gery r( a valuable security under S. 467, 
I. P. C., or in tho alternative of being in 
possession of a valuable security knowing 
it to be forged and intending to use it as 
genuine under S. 474, I. P. C. The facts 
are complicated and they may be shortly 
stated thus: (a) The appellant, G. S. 
Hamasami Iyer, is the son-in-law of 
P. W. 2, Yengappa Aiyar. P. W. 2’s 
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daughter, accused’s first wife, died in 
1910, leaving a minor male child Nara- 
yanasami. During her lifetime, the ac¬ 
cused’s family consisting of the accused, 
his father and his two brothers became 
involved in debts and all their lands in 
the Ganapathi Agraharam and Manalur 
villages were brought to sale iu Court 
auction by their creditors. They were 
purchased in the name of one Aivyasami 
Aiyar, the bsnamidar of the accused’s 
father-in law, Vengappa Aiyar (P. W. 2), 
and the said benami purchaser afterwards 
gave a release in favour of P. W. 2. It 
cannot be said on the facts that the ac¬ 
cused’s father-in-law made the purchase 
as benamidar of the members of the ac¬ 
cused’s family in 1908, but there can be 
no doubt that there was some under¬ 
standing between the accused and his 
father-in-law that the properties should 
come back to the accused or his family 
on P. W. 2 being recouped all the ex¬ 
penses he incurred in making the pur¬ 
chase in Court auction aud which ho 
might incur in discharging the mortgage 
and other debts due by the accused’s 
family, (b) As I said, all this took place 
about the year 1908. The accused's 
marriage with his first wife took place 
about the year 1897. P. W. 2’s son. 
P. W. 3 says. 

“accusad did not livo in our family after bis 
marriage, but sometimes with us aud sometimes 
with his own family. There was no ill-feeling 
between accused and bis father about his living 
with us. Accused managed the auctioned lands 
while be lived in our family. In 1912, Kama- 
sv/ami Aiyar, Sub-Inspector of Police, came to 
hold an inquiry. Then some of the lands were 
under cultivation, we and accused were culti¬ 
vating them.” 

P. W. 5 himself says that the ac¬ 
cused lived in P. W. 2’8 family till his 
wife died and that w'hon accused was 
in his (P. W. 2 a) family, he was manag¬ 
ing the lands mentioned in Ex. B (Ex. B 
being the document alleged to have been 
altered by forgery). Mr. G. S. Rama- 
chandra Aiyar. a Vakil of this CighCourt 
of 14 years standing, is accused’s sister’s 
husband. He says as D. W. 4: 

Till 1905, accused was living in his own 
family house. After that he lived both in P. W2’s 
family aud in bis own family house. There was 
a quarrel between accu-ed and his father as 
accused wauted to have dl the family properties 
for himfelf. During the negotiations of Ex. 3, 
P. W. 2 said he originally bought the lands at 
the auction for the benefit of accused's family, 
lie gave me to understand that the enjoyment 
was with the accused. While accused’s wife 
lived, P, W. 2 and he were on good terms. 


P. W. 2 in 1912, appeared to be a trustee, the 
beneficiary being accused’s family and 1’. \V. 2 
had to be reimbursed iu a t-um of about l'>,000. 
I understood the accused had the beuent cf the 
produce of the lauds.” 

It is admitted that in the negotiaticii: 
which led to tho writing of Ex. B in 
1912, P. W. 2 agreed to convey the Umi.E 
for Rs. 12,000 to the accused’s fainilv 
though the lands, etc., \\ero \\ortli 
Rs. 30,000. He has in Kebruaiy 1917 
given up the lands, etc., agreeing to re- 
ceivo Rs. 19,000 (see Ex. 4). (c) The 
accused’s minor son has ahvavs heon 
living with his maternal grandfather. 
After accused’s first wife’s death in 1910 
the feelings between tho father-in-law 
and the son-in-law became estranged and 
in respect of the properties which had 
been purchased in the Court auction by 
P. ^Y. 2 but which were allowed to be 
enjoyed by the accused, criminal and 
possession cases were instituted between 
the parties beginning in November 19JC 
(see Ex. o). Both sides Ijeing respectably 
connected, relations intervened in i912. 
Cn 25th July 1912 an agreement was 
drawn up as between accused and his 
father-in-law, Vengappa .‘^iyar. Tliat 
agreement fell througli and then the 
parties went before Mr. G. S. Rama- 
ohandra Aiyar, High Court Vakil already 
referred to (D. W. 4), in August 1912. 
He made a settlement which wa^ signed 
in his presence by P. W. 2. by the accused, 
by the accused's two Inoihers. (I might 
add here tliat the accused’s first wife left 
a daughter who was married to P. W. 
2’s son’s son). Ex. 3 is to the effect that 
on payment of Rs. 12,000 to the father- 
in-law (Vengappa Aiyar) Vengappa Aiyar 
should convey half the lands to his de¬ 
ceased daughter’s son, that is, accused’s 
son, Narayanaswami, and the other half 
to the other members of the accused’s 
family after 400 gulies were given away 
to accused’s mother, (d) I'Aen this 
agreement seems to have fallen through 
and then we come to the disputed docu¬ 
ment Ex, B, dated 11th December 1912, 
in which tlie accused’s mother’s name 
which a{)p 0 ars in Ex. 3,is left out and 
the Rs. 12,000 mentioned in Ex. 3 is 
increased to Rs. 12,250 by the addi¬ 
tion of Rs. 250 for interest between 
the dates of 3 and B. (e) This docu¬ 
ment, Ex. B, begins by calling itself an 
agreement between the accused's fatlier- 
in-law, Vengappa Aiyar, on the one hand' 
nd four persons, namely, accused’s- 
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father, accused and accused’s two brothers, 

on the other hand. It is wholly in ac- 

% 

cuseVs handwriting. P. W. 1 himself 
says: **the document is not complete un¬ 
less accused’s father ant1 brothers sign" 
(the signatures of accused’s fatlier-in-law 
an 1 accused alone now appear in the 
document). P. W. 3 says: 

"It wis arraugod that every one of the five 
p^r'-ies should sign the agreemoot, Ex. B. before 
it was complete.” 

Thus the prosecution witnesses them¬ 
selves admit tint tlie document was to 
have no legal etfect till the five signed. 
The .accused was entrusted with the duty 
of persuading his father and two brothers 
to sign and until.their signatures were 
put in, it was to have no legal effect (see 
also Exhibit 4 where in para.11 1 -jX. B isad 
mitted by everybody interested to be an 
incomplete document, void and of no 
effect). (/) P. W. 1 says ‘ on the night of 
the l‘2th December" (the day after the 
avriting of Ex. B) 

“I wa? sitting with accused’s father, leaving 
the document on a table. The accused took me 
out of the house and told me that some jewels, 
etc., of bis family were with Vengappa Aiyar, 
1’. W. 2, that they should be given to him and 
that the document should undertake to deliver 
these to him, failing which his f.itber and bro* 
tbers could not sign.” 

P. W. 2 the father lo-l:iw says: 

“I can't .«ay if accused’s name was cut on bis 
vessels. I do not know if accused's family bad 
such vessels. 1 gave my daughter to the accused 
as I thought ho was rich. None of his jewels, 
vessels, etc., came to my house when he fell into 
financial trouble Accused’s wife died iu my 
house. She was wearing jewels then. I did not 
take possession of them. I dou't know if the 
document was read out to accused’s father and 
brothers or if they approved. When Ex. B was 
being written accused was making suggestions, 
I don't know'wbat.” 


P. W. 3 tho son of P. W. 2 is more frank 

thin his father anl says: 

My elder sister.” that is accused’s wife, “had 
jewels worth R? 1,GOO. She died in my house. 
We brought her there because the accused’s 
family were in financial straits.” 


But he went on bo say that when hi 
sister died, she wore jewels worth onl; 
Rs. 100 and that the other jewels hai 
been sold without her mentioning th 
fact to them. P. W. 5 says: 

Objections were raised about vessels an 
jewels during the negotiations. Tirukkalavu 
Subbier. D. W. 5 was present then. I forget : 
P.W. 2 denied possession of the jewels and vej 
eels. 1 have seen her (accused's wife) wea 
jewels as a rich man’s daughter does.” 

Then Tirukkalavur Subbier, a respect 
able independent gentleman, says: 

Accused and P. W. 2 spoke about vessels an 
jewels of the family, p. sy. 2 consented to r( 


turn them. P. W. 1 was then present. P. W. 
2 touched accused on the head and said be would 
not deceive him. There was talk that accused’s 
brothers and father should sign to complete the 
document, .^fter it was written, accused read 
it. It is Ex. B. .\U disputed matters were 
dealt with in it. There was a provision regard¬ 
ing the return of ves-els, etc. P. W. 1 and 
accused had each brought a draft. I heard both 
read.” 

D. W. 6 says: 

“Accused was arrested for a decree debt. His 
wife wore jewels of over Rs. 2,COO. When he be¬ 
come straitened iu circumstauces he removed 
his moveables to Kallur,” 

that ig, P. W. 2’s village, accused’s vil¬ 
lage being Ganapathy Agraharam. "Hig 
wifedied there and her jewels were there." 
It seems to me clear that the accused and 
his father wanted that a provision should 
he made in Ex. B for the return of tho 
wife’s jewels and of the accused’s vo'sels 
which had been saved (from attachment 
by the creditors of accused I’s family) 
through their removal toP. W. 2's hou3o. 

In the paper Ex. B, as it now standsi 
it is admitted on both sides that after 
the body of tho document was written by 
the accused, there have been short sen¬ 
tences or clauses added in four or five 
places in accused’s writing. One added 
sentence at the en 1 of para. 2 provides 
that the accused’s family should lose 
their present enjoyment of the lands to 
be sold to them by P. W-. 2 if they failed 
to pay Rs. 12,250 within 13th April 1913. 
This addition, if assented to by the ac¬ 
cused’s father in-law, P. W. 2, who is 
one of tlie executants of the agreement, 
will imply an admission by him that the 
lands are in accused’s possession. At the 
end of para. 3, an addition was made that 
vessels, jewels and articles remaining 
with P. W. 2 should be returned. In 
another portion, (a few lines before the 
list of the property to be given over to 
accused’s mother) the accused inserted 
words, again indicating that the lands 
were then being enjoyed by accused’s 
father, accused, etc. One word “pairiP 
in para. 1 alleged to be an adlifcion by 
the proseoutionafterthebody was written 
was denied by the accused to be an addi¬ 
tion and I am satisfied on looking at the 
document that it could nob be an addition, 
for without that word, there would be 
an inexplic.\b !0 interval between the 
words written before and after it. 

As regards the other admitted addi¬ 
tions, they relate to the enjoyment of the 
lands by the accused's family notwith- 
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standing fcheir absolute ownership in 
P. W. 2 (which is fully admitted in the 
dooument) and to the return of jewels, 
vessels etc., (value not mentioned) by 
l^.W. 2. The prosecution alleged that these 
additions were male after the accused and 
his father-in law and the two attesting 
witnesses had signed the dooument, while 
the accused says that, though he added 
them after he first wrote the body, he 
entered them before he and bis father- 
in-law and the attesting witnesses signed 
it. The material questions for decision 
therefore are, (l) whether the alterations 
about the enjoyment of the lands, and 
the return of the vessels and jewels were 
in the document Ex. B before P. W. 2 
signed it; (2) whether such alterations 
were made dishonestly and fraudulently 
by the accused, if they were put in by 
him after his father-in-law signed it and 
without his knowledge or consent : 
(3) assuming again that the alterations 
werasubsequently made without P.W. 2’s 
knowledge or consent, whether Ex. B 
thereby became a forged document. I 
attach very little weight to the omission 
in the draft A of these additional provi¬ 
sions found in Ex. B, because several 
other seuteuces which are not in A are 
included in the body of B in its ad¬ 
mittedly unaltered state, that is, in the 
body of B, even excluding the clauses in 
^lispute. 

There can be no question that the prin¬ 
cipal prosecution witnesses are not wholly 
reliable. P. W. 1, nephew of P. W. 2, 
though living in Kallur, pretends not to 
have discussed with his uncle, P. W. 2, 
about the genuineness of the alterations 
in Ex. B or about the possession of the 
property and nob to “remember’' that 
Bs. 250 were fixed for interest on the 
Ra. 12,000. He was very angry with 
the accused for having taken the docu¬ 
ment from the table where it had been 
left by him and he brought a theft case 
against the accused which was thrown 
out. The accused’s fathor-in-law, P. W. 2, 
is also an enemy of the accused and he 
had civil and criminal litigation (about 
the possession of the lands) with the ac¬ 
cused. He admits: 

“My objeotioD to the interlineations is not that 
they injace me, but because I had not agreed to 
them. I cannot say how I am injured by them.” 

P. W. 3 who is able to say that some 
portions of Ex. B are subsequent addi¬ 
tions said: 
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‘ There was no mention of payment of 50 
kalams to P, W. 2 on account of accused. I 
forget if there is such a provision in Ek. B. 
Accused made suggestions when Ivk. li was be¬ 
ing written. I cannot give details of them.” 

Though thus the evidence of P. Ws. L 
to 3 is of little value, I think the Sessions 
Judge’s view that the principal altera¬ 
tions about the possession of lands and 
return of jewels and vessels were made 
after P. W. 2 and the attestors signed it 
can be supported on the evidence of 
P. Ws. 4 and 5 who are the two attestors 
notwithstanding that the evidence of 
D. W. 5, Tirukalavur Subbier tends to 
the contrary conclusion. Except there¬ 
fore as regards the alleged addition of the 
word pairil” I would concur with the 
finding of the learned Sessions Judge that 
the other additions were made by the ac¬ 
cused subsequeub to the signing of the 
document by P. W. 2, by the accused aod 
by the attestors. 

Coming to the second point, I am of 
opinion on the evidence that thoaldifcions 
have nob been shown to have been made 
with any dishonest or fraudulent purpose. 
The accused seems to have been in pos- 
session of the lands to be sold by P. W. 2. 
P.W. 2 seems also to have been in posses¬ 
sion of some jewels and vessels belonging 
to the accused’s family. Accused honestly 
thought that the signatures of his father 
and his brothers could not be obtained 
without mention being made in the docu- 
menb of these matters, and he might have 
further honestly believed that he eonld 
persuade his father-in-law, though he had 
already signed the document bo agree to 
these subsequent alterations. Even if 
this further assumption is untenable, dis- 
honest or fraudulent intent does not 
follow. The making of a false receipt in 
order to support a true state of facts was 
held not to bo forgery in Ram Prosad 
Maity v. Emperor (1). In Emperor v. 
Surendra Nath,Ghosh (2) the addition 
of a name to the list of attesting wit¬ 
nesses of a kabuliyat was held nob to be 
a forgery if there is no fraudulent or dis¬ 
honest intention. In Manika Asari v. 
Emperor (3), decided by Sir William 
Ayling, J., the conclusiou is thus stated 
in the head note: 

“Where the accused altered a document with¬ 
out the authority of the execuiaats after ite exe¬ 
cution and it was proved that the alteration was 
made to prevent other people from sotting up a 

1. (1908) 12 C W N 1113. 

2. (1911) 88 Cal 75=7 I C 629. 

3. (1915) 28 I 0 102. 
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claim to property winch was admittedly in the 
possession of the accused the object cannot be 
said to be dishonest and the man is not guilty 
of forgery under S. 4G4, I. P. C. An intent to 
defraud implies something more than mere deceit. 
The advantage intended to be secured must bo 
something to which the party perpetrating the 
deceit is not entitled either legally or equitably. 
There cau be no intention to defraud where no 
wrongful result was intended or could have 
arisen from the act of the accused. man can¬ 
not be convicted of forgery where his intention 
has been merely to secure something to which he 
was legally entitled," 

(I would add '*or to which he thought 
boua 6de he was legally entitled.”) In 
Queen v. Kishan Pershad (l) it was held 
that the prosecution in order to establish 
that a title has been asserted with a 

4 

fraudulent or dishonest intent, must show 
that the accused had no reasonableground 
for asserting the title. The conviction 
for forgery of the accused was set aside 
in that case on the ground that the pro¬ 
secution had not proved such intent. In 
Cuddappa, In re (5) it was held that the 
making of a document untrue in certain 
particulars is not forgery if it is not 
shown that it was made fraudulently or 
dishonestly and that mere intention to 
deceive is not sufiioient. A similar view 
was held in Queen-Empress v.Sheo Dayal 
(6) with reference to receipts manu¬ 
factured to support actual payments. I 
shall now deal with the third contention. 
It is clear that no legal right or liability 
can at all be based upon Ex. B, (a) either 
in its unaltered statebefore the additions 
in dispute were made ; or (6) in its 
altered state after the additions in dis¬ 
pute, In R. V. Turpin (7) Baron Platt 
says: 

"I think that this pi-osecutiou must fail. Until 
the signatures of a majority of the Parish Oflicers 
were attached to this cheque, it was an incom¬ 
plete instrument and the altering it" 

(as regards the amount) ‘when incom¬ 
plete. is therefore no forgery. The pri¬ 
soner must be acquitted.” The cases in 
Sivasami Chetti v. Sevugan Chetti (S), 
Amirtkam Pillaiv, Nanjah Gounden (9) 
and Nethiri Menonv.Gopalan 2Vair(lO), 
and the evidence on the side of the pro¬ 
secution itself which I have already set 
out to ^how that neither n its altered state 
nor in its unaltered state could any legal 

4. 2 N W P H 0 R 202. . 

5. 1 Weir 642. 

6. (1885) 7 All 459. 

7. 2Cttr i K 820. 

8. (1902) 25 Mad 389. 

9. A I H 1914 Mad 869=23 1 0 464 

10. (1916) 39 Mad 597=30 I 0 713. 


right or liability be created or bo pur¬ 
ported to be created under this document 
because it is not signed by three of the 
five intended executants, nor does it pur¬ 
port to be signed by them. And as Hals- 
bury, Vol. 9, para. 1417, puts it: 

"if an instrument bad it been genuine, would 
have been effectual in the ordinary course of 
business between the parties. . . , no defect being 
... on the face of it, such instrument may bo the 
subject-matter of a forgery, although iho instru¬ 
ment itself if genuine would have been void in 
law for want of compliance with some statutory 
direction. . .An instrument which after making 
or alteration still remains incomplete cannot be 
an order. An ineflectual addition to a document 
which already constitutes a complete order is not 
forgery, but where the document is so far incom¬ 
plete that a signature is required as a condition! 
of payment. . . the false making of such signa¬ 
ture is forgery." 

An incomplete document cannot be a 
valuable security or a document which is 
or purports to be a documeut by which 
any legal right is created or affected: see 
illustration to S. 30, I. P. C. A docu¬ 
ment incomplete on its face neither is, 
nor purports to be a document creating 
or affecting rights. If the accused had 
obtained or forged the additional signa¬ 
tures required to convert the document 
into a complete agreement on its face, ho 
might be convicted of forgery if my view 
on the second point is erroneous. Even if 
he intended to obtain the signatures of 
his father and brothers to the altered 
document without obtaining P. W. 2*3 
authorization or ratification of the altera¬ 
tions, the matter would not have passed 
beyond the stage of preparation for com¬ 
mitting an offence. In the result, I would 
agreeing with the two assessors in the 
lower Court, find the accused “not guilty” 
reverse the conviction and order him to 
be set at liberty. [As regards the ques¬ 
tion of sentence mentioned by the appel¬ 
lant's vakil at the end of his arguments, 

I think that even if the accused's convic¬ 
tion is sustainable, having regard to the 
whole circumstances of this case arising 
out of a family dispute and to the fact 
that this criminal case has been banging 
over the head of the accused from Febru¬ 
ary 1913 (see Ex. E printed separately) 
that is for nearly 41 years, I should think 
that a sentence of four years is excessive 
and that one year's rigorous imprison¬ 
ment would he an adequate punishment]. 

Phillips, J.—On the evidence, I agree 
with the learned Sessions Judge that the 
additions and interpolations in Ex. B 
were made by accused after the document 
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had been signed by him and P. W. 2. 
There seems to be no ground for rejecting 
the evidence of P. W. 1, as he appears to 
be a disinterested witness. He is sup¬ 
ported by P. W’s, 2 and 3, who no doubt, 
are now on bad terms with accused, but 
at the time of the agreement Ex. B, 
P. W. 2 was clearly not ill disposed to¬ 
wards accused, or he would not have 
agreed to re-convey the lands for a low 
price. P. W's. 4 and 5 who attested the 
document support the prosecution and 
P. W. 5’s contradiction of the evidence 
of P. W’s. 1 and 2 as to whether there 
was a discussion about jewels and vessels 
when the parties were negotiating is not 
really material. D. W. 5 was admittedly 
present when Ex. B was written and he 
supports accused, but he does not appear 
to be a reliable witness. Accused says he 
showed Ex. B to a vakil (vide Ex. G), 
but this vakil has not been examined, al¬ 
though his evidence would be invaluable. 

It is next contended that the alteration 
of the document does not amount to 
making a false document within the mean, 
ing of S. 464: (1) because it was not 
made dishonestly or fraudulently, and 
(2) because the document Ex, B being 
incomplete for want of the signatures of 
accused's father and brothers, it cannot 
be said to be a false document. In sup¬ 
port of the 2nd proposition we have been 
referred to B. v. Turpin (7). but I can 
see no advantage to be gained from con¬ 
sulting this old English case (which is 
very briefly reported) when we have to 
interpret an Indian Statute of a much 
later date. Similarly the many civil 
oases cited to show that Ex. B is not a 
valid document, are quite useless in de¬ 
termining whether it is forged. The 
contention, that the word “make” in 
S. 464 is used in the first sentence in its 
ordinary sense, but must subsequently be 
read in the technical moaning denoted in 

making” a promissory note, must be 
rejected. It has nothing to support it 
^and even in the expression "maker of 
ia promissory note" there is no technical 
iineaning, for the technical terra for the 
maker is the "drawer." 

Under Cl. 2. S. 464! I. P. C., a person 
18 said to make a false document who 
without lawful authority dishonestly or 
fraudulently by cancellation or otherwise 
alters a document in any material part 
thereof after it has been made or exe¬ 
cuted cither by himself or by .any other 


person. There is nothing in the section^ 
which requires that the document so al¬ 
tered shall be legally efl'cctivo and vulid 
in order that an alteration should, in thei 
circumstances set out, constitute the' 
offence of making a false document. In 
the present case not only had the docu¬ 
ment been made, but it had also been 
executed by 'P. W. 2 and accused. So 
far as the former is concerned the docu- 
ment would be binding upon him when 
completed, and consequently his execu¬ 
tion of it was complete. As regards the 
first contention it is argued that the al¬ 
terations in the document are not dig. 
honest or fraudulent. The alterations 
relate to two points: 

(1) The question of right to possession 
of the lauds agreed to be sold, and 
(2) the possession by P. W. 2 of certain 
jewels and vessels alleged ’to belong to 
accused and his father. 

Inasmuch as the lands in question wero 
bought with funds belonging to P. W’. 2 
and as in the prior agreement, J':x. 3, 
there is no reference to accused's right to 
possession of the lands, I think it is ob¬ 
vious that accused’s claim is not bona 
fide for there is other evidence to show 
that his claim is untrue. Similarly P. 
W. 2 denies possession of the jewels and 
vessels, and there is no evidence to prove 
his possession. The interpolation of a 
provision for their return hy P. W. 2 {g 
clearly dishonest. Even if accused had 
a bona fide claim.to the lands and the 
moveables, I think the interpolations iu' 
the document would be fraudulent for’ 
he intended by unfair means to obtain a! 
document containing an admission in his^ 
favour by P. W. 2 and this would come' 
within the definition of ‘defraud" in' 
S. 25. I. P. C. 

It is then contended that Ex. B is not 
a valuable security, because it is invalid 
until the execution by accused’s father 
and brotbere is complete. Under S. 467 
I. P. 0., the document must purport to 
be a valuable security and its validity or' 
otherwise in law is not relevant, Ex. B 
certainly purports to he a valuable secu-i 
rity within the meaning of the section, 
and therefore the offeree is complete, and 
I would confirm the conviction. As my 
learned brother is of opinion that the 
accused should be acquitted it is useless 
for me to express any opinion as to 
what the sentence should be, aUhou'dr I 
may say that four years’ rigorous °im. 
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prisonmeiifc seoms to uie, ia the circums¬ 
tances, to be somewhat severe, (On dif¬ 
ference between his Lordship, Old- 
hold, .T. deliverel toe following): 

Judgment. -The accused has been 
convictod of an oUonce punishable under 
Ss. d()7 and 161, I. P. C., in tho alter¬ 
native, the forgery being alleged as con¬ 
sisting iu certain alterations in Ex. B 
made after its execution by P. W. 2 
and accused, the result being the mak¬ 
ing of a false document, purporting 
to be a valuable security. Both learned 
Judges, before whom the appeal origi¬ 
nally camo, held that the alterations 
were so made by accused: and nothing 
now advanced leads me to dissent from 
this conclusion. 

The questions, to which the argument 
has been maiolv directed before mo, are 
(l) whether tbs alterations were made 
dishonestly or fraudlently; (2) whether 
they could amouut to forgery either of a 
document or a valuable security, if, as is 
alleged, they were made before the com¬ 
pletion of the document; (3) whether the 
sentence is excessive. One contention on 
the first of those questions, that accused 
made the alterations, intending to got 
P. ^Y. 2 consent to them before obtain¬ 
ing tlie other signatures, w'hicb, it is said 
would make the document effective, can 
be dealt with shortly. For it was not 
put forward at the trial, or so far as I 
can judge, at the original hearing of the 
appeal. And the reason is clear. Accu¬ 
sed then pub forward the case, to which 
he adhered before me, that the altera¬ 
tions were made before P. W. 2 signed; 
and he adduced evidence in support of 
it, which, if believed, negatives the con¬ 
tention under consideration. So also, so 
far as it goes, does the evidence for the 
prosecution. In these circumstances I 
pass at once to the argument that the al¬ 
terations were not made fraudulently or 
dishonestly, because they represented 
what accused in good faith believed to be 
the truth and intended to use to sup¬ 
port what ia good faith he claimed or 
might claim. That this defence is open 
to him is entailed by the decisions in 
Queen-Empress v. 'Syed Hiisain (11), 
Quean-Empress v. Sheo Dayul (6), Queeyi 
V. Kishen Persad (4) and Manika As%ri 
Iv. Emperor (3). But, when, as is point¬ 
ed out in the two last cited cases, the 
/re sult is to e xempt the accused from lia. 
liTuess) 7 AU 408.--- 
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bility in respect of extremely reprehensi¬ 
ble conduct, the facts must be scrutini¬ 
sed closely and the legitimacy of his 
claim or his good faith in its assertion 
must be established clearly. Tbe ques-j 
tion is one of fact and reference bo the' 
evidence is therefore necessary. In 1908 
accused was in difficulties and sent his 
wife to tho house of P. W. 2, his father- 
in-law, with his jewels and vessels and 
allowed his land to be sold in Court auc¬ 
tion and to be purchased, it is not dis¬ 
puted, by a benamidar for P. W. 2. Both 
learned Judges agree (and I seo no reason 
for differing from them) that this purchase 
was not bonami for accused or his family. 
Accused’s difficulties continued and his 
wife remained with P. W. 2 until her 
death in 1910 and the land continued iu 
the latter’s ownership, although he and 
accused quarrelled and there were crimi¬ 
nal and possession procoodings (Ex. J) i» 
1910, 1911 and in 1912. very shortly be¬ 
fore tho incidents to be considered 
(D. Ws. 1 and 3). 

In the last mentioned year however 
negotiations began for the restoration of 
the land to accused’s family in considera¬ 
tion of a payment of the expenses incur- 
red by P. W. 2 with interest; and this 
project materialised, firstly, in Ex.^ 3, 
and next, Ex. 3 failing, in Ex. B, which 
as originally executed by P. \V. 2 and ac¬ 
cused, was an agreement for the sale of 
the land by the former for Rs. 12,250 to 
accused, his father and brothers, the two 
documents differing only in the omission 
of provision (or accused s mother from 
the latter and the addition in it to the 
consideration of the interest, which would 
accrue in the interval between them. 
The alterations in Ex. B, with which we 
are concerned, consist in additions: (1) 
implying that present enjoyment of the 
land was with accused, (2) providing fora 
new and distinct matter, the return of 
the jewels and vessels, which were with 
P. W. 2. What then is the evidence as 
to each of these points and accused s 
good faith in respect of it? As regards 
the land there is no doubt the evidence 
of one^ credible witness, who interven¬ 
ed in the dispute, that, as he understood 
from P. W. 2, enjoyment was with and 
profits were received by accused. But it 
is merely indirect and may easily rest on 
misunderstanding; and it cannot fill th® 
place of what accused requires, proof of 
the fact or of the fact or of reasonable 
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ground for belief in it, on which he was 
entitled to act. 

On the other hand the finding against 
P. W. 2*8 holding benami for accused or 
his family negatives the latter s posses¬ 
sion and the good faith of accused’s belief in 
it at its origin; and for the prosecution there 
is evidence consistent with probability 
that accused was merely managing the pro¬ 
perty, whilst he lived inP.W. 2’s house. 
As regards the moveables there is some 
evidencethat they cametoP. 'W.2’3 house 
with accused’s wife in 1907. But it jus¬ 
tifies no presumption that they remained 
there until 1912, either as regards the 
jewels, which accused might naturally 
have demanded after hia wife’s death in 
1910, or the vessels, which very likely 
would be worn out. The only evidence 
that P. W. 2 admitted possession of this 
moveables is given by D. W. 5 and is 
worthless, since he also supported the 
existence of a reference to them in Ex. B 
as originally drafted. There is fur¬ 
ther the absence of reference to them in 
Ex. 3. In these circumstances accused 
has not shown that the interpolated reci¬ 
tal as to possession of the immovables 
or the provision regarding the moveables 
rested or was in good faith believed by 
him to rest on any legitimate basis. This 
conclusion goes some way towards justi¬ 
fying a finding that accused’s intention 
was dishonest or fraudulent; and in fact 
argument against one has been based 
mainly on P. W. 2’8 atatement that he 
could not say how the insertion of these 
additions in Ex. B injured him and that 
bis only objection to them was that he 
had not agreed to them. But this seems 
to me merely an expression of his unwil¬ 
lingness to specify what was essentially 
contingent and uncertain. For ho was 
clear in asserting his possession of the 
land and in denying his liability for the 
moveables. The case as to intention is 
however different as regards each class of 
property. 

The evidence of P. Ws. 6 and 10 indi¬ 
cates that the alterations relating to 
moveables were made, primarily at least, 
because accused’s father insisted on their 
insertion; and they were fraudulent, be¬ 
cause the intention was to obtain his sig¬ 
nature on the pretence that P. W. 2 had 
agreed to them, quite apart from any 
ulterior dishonest intention to use them 
in support of a claim against the latter. 
As regards the addition relating to pos¬ 


session of the land there is no evidence 
that accused’s family were interested in 
it. But the conclusion readied that it 
was not and was not believed by accused 
to be in accordance with fact, the expla¬ 
nation, to which the defence has suggest¬ 
ed no alternative, must be adopted that 
he was creating an admission, purporting 
to be by P. W. 2, for use in possible 
future legal proceedings. This explana¬ 
tion is not excluded by the fact that ac¬ 
cused was at the time promoting the 
arrangement embodied in Ex. B. tor 
that arrangement might fail owing to 
failure to find the necessary money or 
accused, whom his father treated as un¬ 
trustworthy, might abandon it and re¬ 
vive the claim, to which he adhered at 
the trial, that P. W. 2’s holding of the 
land was merely benami. It is only con¬ 
sistent with accused s previous and re- 
cent resort to possession proceedings that 
he should create evidence in order to de¬ 
prive P. W. 2 of possession in the future. 
In these circumstances I find that the 
additions to Ex. B were made fraudu¬ 
lently and dishonestly. 

The next question is whether accused’s 

making of them amounted to forgery 
under S. 463, I. P. C., notwithstanding 
that they wore m^de when Ex. B was not 
completed and it is alleged, was not to 
be legally effectual, until all the persons 
specified in it had signed it. The result 
already reached is that Ex. B wasaltered 
by accused dishonestly and fraudulently 
in a material part after its execution by 
himself and P. W. 2; and therefore its 
character as a document is the only 
further matter to be established. Cer¬ 
tainly it fulfils the requirements of the 
definition of a document' in S. 29, since 
the matter expressed on the paper com¬ 
prising it might be used, even apart from 
the additions under discussion, as evi¬ 
dence of the rights in the property, 
which P. W. 2 claimed or did not claim 
and which he had or had not agreed to 
transfer; and it cannot matter for the 
present purpose v/betber it does or does 
not purport to be more. It will bo a 
question how far completion is necessary, 
when the character of Ex. B as a valu^ 
able security and the application of S. 46 < 
are under discussion. But, if by comple¬ 
tion is meant the taking of the steps 
necessary to make the document legally 
enforceable, as it is contended the sig¬ 
natures of accused’s father and brothers 
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would have made Ex. B, it is clear from 
illustrabioQs (j) aai (k) to S. 464 that 
cotnpletioQ is not essential. 

In my opinion the evidence establishes 
all that S. 462 read with S. 29 requires. 
.\ccu3ed. therefore, is guilty at least of 
the offence punishable under S. 46o. 
Before entering on discussion of the fur¬ 
ther question whejher ho is guilty also 
of forgery of a valuable security, punish- 
able under S. 467, the reason why no 
reference has so far been made to the 
English authorities, which have been re- 
lied on. may be statel. It is that they 
relate to charges of forgery, amounting to 
felony, of various instruments specified 
in the Statute, 24. 25 Viet. Gh. 98, cor¬ 
responding with the more serious charge 
next to be consiierel, not with that al¬ 
ready dealt witii. It is no doubt true 
that the English definition of forgery, as 

“tbo fal.se making of any written instrument for 
the purpose of fraud and deceit” 

[R. V. Parkes (12)] is the same for both 
forgery at common law and under the 
statute. But English procedure recog¬ 
nizes no principle similar to that provi¬ 
de! in S. 233, Criminal P. C., vide*. Queen 
v. Thomas (13); and therefore it does not 
follow, and it does not appear, that the 
absence of completion in the cases other¬ 
wise in point, to which reference will be 
made, would have entailed an acquittal, 
if the indictment had been for a misde- 
meinour punishable at common law, an 
opinion to the contrary being in fact im¬ 
plied in the judgment of Stephen, J., in 
one of them, R. v. Harper (14), and ac¬ 
cordingly it is only in connexion with the 
question remaining for decision that it is 
necessary to refer to those cases or to the 
extract from HiUbury’s laws of England, 
which Sadasiva Aiyar. J., has adopted as 
expressing the law and which, it may be 
added, occurs in the sub-seefcion of that 
work dealing with forgery by statute. 

The question is whether Ex. B pur¬ 
ported to be a valuable security, when 
the alterations were made and vvhen. it 
was assumed for the defence, it had not 
been made effectual by the signatures of 
all the parties referred to in it; and with 
regard to the arguments from authority, 
which have been addressed to me, two 
observations may be offered. Firstly, my 
learned brother’s application of the ex¬ 


tract from the Iiaws of England above 
referred to (Vol. 9, p. 721) is open to the 
objections that soma words have (with 
all due deferencs) been misconstrued and 
others, svhich are material have been 
omitted. For it begins with a statement 
relating to instruments, which, had they 
been genuine, would have been effectual, 
but are not so far want of compliance 
with some statutory direction and not on 
account of any patent defect; this is 
clearly beside the present point and the 
cases cited in connexion with it show 
that the defect contemplated is not one, 
which the accused could have made good; 
vide, B. v. Donnelly (15) and R, v. Mof- 
fatt (16). Then follows the portion di¬ 
rectly in point: 

‘Aq instrument, which after making or alter¬ 
ation still remains incomplete, cannot bean 
order” 

to pay, such as the statute contemplates. 
But this omits the words in the original, 
which show the nature of the incom¬ 
pleteness in question. They are after the 
word “incomplete” the words “and has 
no resemblance to a genuine instrument" 
and, as R. v. Rushioorth (17), the case 
referred to in the foot note, R. v. Pate- 
man (18) and R. v. Burke (19) show, 
they are meant to cover instruments 
which have not and never could acquire 
the form of any specified in the statute. 
Secondly, as regards R. v. Turpin (7) I 
fully appreciate the reluctance of Phil¬ 
lips, J., to interpret our Code with refer, 
ence to the brief report of a single re¬ 
mote English authority; but I deal with 
it, since it has been made the foundation 
of a general argument. 

It was no doubt held in it that in the 
absence of proof that all the necessary 
signatures had been attached to a cheque 
before it was altered fraudulently, it 
must be treated as incomplete at the 
time of such alteration and could not be 
the subject-matter of forgery. But rea¬ 
sons for doubting the correctness of this 
decision are given by the learned Editor 
of Russell on Grimes (Edn.7, Vol. 2,1634). 
And R, V. Kirkwood (20) and R. v. 
Daie (2l) show that forgery can be com¬ 
mitted by a person who makes a part 
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17. R& R317. 

18. BAR 455. 

19. R & R496. 

20. 1 M 0 C 304. 

21. 1 M C 0 307. 


12. 2 Leach C 0 775. 

13. 2 M C 0 141. 

14. (1881)7QBD78. 

















1918 Ramasami Iyer v. Emperor (Oldfield, J.) Madras 159 


only of a forged instrument, it he intends 
that others shall complete it. In those 
oases there was no charge of conspiracy 
and it therefore does not seem material 
that the completion was intended to be 
effected by further forgery, and not, as 
here, by persons acting honestly. These 
decisions followed the decision in R. v. 
Bingley (22), in which the trial Judge 
submitted the case as being that, 

"unless iu such case all are principals, the law 
seems to teach only the party who performs the 
last operation, and thereby makes the forged in¬ 
strument complete (viz., in this case the party 
who added the signature, and in the case of a 
forged deed, who adds the seal), who 'may be 
one of the least active and the least guilty ^of 
those concerned,*’ 

and this appears to have been accepted 
by the Court. Again in B. v, Lee (23), 
a case resembling R. v. Turpin (7), ex¬ 
cept that forged signatures, nob altera, 
fcions, were in question, the fact that the 
instrument, a cheque, was nob effective, 
until the genuine signature of a clerk had 
been attached, was held immaterial; and, 
although the argument for the Crown 
was according to the report that this 
signature was necessary, nob to complete 
the instrument, but as a guarantee for 
the genuineness of the other signatures, 
the defence contention disallowed in the 
short ruling of the Judge vvas in accord¬ 
ance with the statement of facts that the 
clerk’s signature was under the rules of 
the complainant society, by which its re¬ 
lations with its Bank were governed, es¬ 
sential to the validity, and therefore the 
completness of its cheques. It is nob ne¬ 
cessary bo refer in detail to other more 
recent cases, in which the completion of 
a document by signatures essential to its 
validity has been considered with refer¬ 
ence to its liability to stamp duty and 
other matters unconnected with criminal 
responsibility. It is suBScient that no 
analogy with English law constrains me 
to hold generally that the stage, at which 
a document purports to be a valuable se¬ 
curity, is that, at which all signatures, 
which it is intended to obtain or which 
|aro necessary, have been affixed. In the 
present case it is not necessary to insist 
on the broad view, which was taken in 
the cases of R. v. Binglcy (22), R. v. 
Kirkmood (20) and B. v, Vada (2l) and 
it is sufficient to adopt what may, it 
would appear, have been the principle 
'U2.'R & R 44G. 


underlying R, v. Lee (23) and R. v. Uar- 
per (14) that the documents in question 
therein, negotiable instruments, were 
complete when they bore any signature 
in virtue of which they would appear bo 
the persons, to whom they might be of¬ 
fered, to be valuable securities, that is, 
when they purported to do so, without 
reference to the knowledge of the ostensi¬ 
ble parties to them that they were nob so 
in fact. 

To apply these observations bo the pre¬ 
sent case, Ex. B. as it stood after signa* 
ture by P. W. 2 and delivery by him, 
purported to be an agreement by him in 
an ordinary form to sell in case the price 
stipulated for was paid within the date 
fixed and an agreement for the bene6b of 
accused’s minor son was executed simul¬ 
taneously by the vendees; and there are 
also provisions regarding the subsequent 
management of the property for the 
minor’s benefit, which also are bo be in¬ 
cluded in that agreement. The result is 
that P. W. 2 promised to convey on re¬ 
ceiving the payment and on the vendee’s 
executing the agreement. Ex. B there¬ 
fore imposed an obligation on P. W. 2 
but none at all on accused or his family 
by way of adherence bo the arrangement 
or otherwise. For them accordingly it 
created only an option (that is, in the 
words of S. 30 a legal right) without re- 
ference to any condition or any obligation 
to which their consent was necessary. 
Accused however contends that it did nob 
create such a right, because there was a 
condition precedent, not appearing expli- 
oitly on its face, that his family should 
sign it. Such a condition is not, in my 
opinion, expressed or implied in its terms; 
and the obligation imposed being only on 
P. W. 2 no reason for implying any such 
condition would suggest itself to any per¬ 
son, bo whom it might be shown, to the 
possible purchasers for instance referred 
to by P. W. 2 in evidence or any Court, 
in which a suit might be instituted to 
compel registration or for specific per¬ 
formance; in fact to any one, except ac¬ 
cused and his family. And that is sutfi- 
cient to justify a finding that Ex. B pur. 
ported to be a valuable security. 

In fact however it is nob, as I under¬ 
stand the case, necessary to have recourse 
to this ground of decision, because I hold 
that Ex. B nob only purported to have, 
but had that character. It has been 
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poicfced out that its terms did not ex¬ 
pressly or by necessary implication re- 
'luire the signatures of accused’s family to 
make it operative against P. W. 2; and I 
do not find any separate agreement proved 
to that eflect. It is said that one was 
necessary in his interest, as immunity 
from any possible attacks on his title by 
accused's father and brothers was the con¬ 
sideration for his promise to sell. But 
nothing to that effect was expressed or 
put to him in cross-examination. There 
is no evidence that these persons ever 
made or contemplated such an attack. 
Tlie evidence of D. W. 4 that P. 
W. 2 “appeared to be a trustee’’is sup¬ 
ported by nothing definiteand is nob con- 
sistent with the conclusion of my learned 
brothers and myself as to the origin of 
bis title. Tliere was in view of the re¬ 
lationship between P. W. 2 and accused 
nothing improbable in Ex. B being volun¬ 
tary: and the fact that the former not 
only signed, but also delivered it without 
previous negotiation with the latter's 
family indicates that it was so. The 
direct evidenc erelie.l on is the statements 
of P. Ws. 1 and 3 tliafc the document 
would not be complete until it had the 
signatures of all five porsoos mentioned 
in it. But those statements did not ne- 
cessarily mean that without them it would 
nob be gaily enforceable against P. W. 2 
or more than that it w'asin fact accused’s 
i ntenbion to obtain them. In fact P, W. 2 
deposed: 

“I hoard no t!*lk that Ex. B should have effect 
only after all tho parties signed,” 

and V. Ws. 1 and 3 were present at the 
execution by P. W. 2, the latter being his 
son, do nob refer to any insistence by him 
on the necessity for further signature or 
to any conversation regarding it. In 
these circumstances X cannot find that 
the condition precedent relied on by ac¬ 
cused was either expressed or implied in 
Ex. B or established by independent evi¬ 
dence; and I therefore hold that Ex. B 
was a valuable security when accused 
altered it. The result is that accused’s 
conviction of theoffence punishable under 
S. 467 or S. 474, I. P. C. in the alterna¬ 
tive is oonfirraed. As regards sentence 
both learned Judges considered -that the 
period of four years imposed by the lower 
Court was excessive and I agree with 
them. Having regard to the circumstances 
and in particular to the fact that the for 
gery was discovered before the accused 
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could profit by it he will suffer one year’s 
rigorous imprisonment, the sentence be¬ 
ing reduced! and the appeal allowed to 
that extent. 

S N. R.K. Order accordhighj- 
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Bakewell and Kumaraswami 

Sastri, TJ. 

Adiraja Arsu —Petitioner—Appellant. 

V. 

Budan Sahib and others — Respon¬ 
dents. 

Betters Patent Appeal No. 95 of 1917» 
Decided on 6th December 1917, against 
order of Coubts-Trotter, J., D/- 20th 
Julv 1917, in Civil Revn. Petn. No. 1015 
of i9l6. 

(a) Hindu Law — Religious endowment — 
Property endowed i* generally not trans¬ 
ferable. 

As a general rule of Hindu law, property' given 
for the maintenance of religious worship and of 
the charities connected with it is inalienable. 

[P 161 0 1] 

(b) Hindu Law — Alienation — Religioua 
endowment—Manager—Alienation by mana¬ 
ger will be only justified to protect temple 
or to maintain service—He must ordinarily 
carry on within income. 

The rnan.iger of a temple has no authority to 
pledge tho credit of tho temple exept for neces¬ 
sity, which necessity must relate to tho preser¬ 
vation of the temple or the maintenaoco of the 
religious service. He should ordinarily only apply 
the income in the administration of tho charity. 

LP IGIC 21 

(c) Hindu Law — Temple — Alienation — 
Religious endowment—Manager—Power — 
Purchaser of fire works for festivals is not 
necessity justifying debts. 

The purchase of fireworks for use at festivals 
cannot bd charged on the assets of tho temple, 
as it is net necessary for the preservation of the 
temple or the maintenance of religious service. 

CP IGl C 2; P1G2 Cl] 

(d) Hindu Law — Religious endowment — 
Temple trustee — Power— Manager though 
competent to collect and expend income 
cannot borrow without consent of trustees. 
{Obiter ) 

Per Bakewell, J., (oWfer)—Even if under the 
scheme of management of a temple one of several 
managers has authority to collect and disburse 
its income, it does not follow that he can exer¬ 
cise the abnormal power of alienating or charg¬ 
ing the temple property or otherwise dealing 
with its capital without the concurrence of bis 
co-trustees. [P 161 0 2] 

B. Silaram Roto —for Appellant. 

E. Ramnath Shenai — for Eespon- 
dente. 

Bakewell, J. —The question in this 
case is, what is the remedy of a person 
who has sold goods on credit to the 
manager of a temple to be used for the 
purposes of the institution? It has been 


Adiraja V. Budan Sahib (Bakewell, J.) 
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found that the plaintiff, the vendor, was 
aware that defendant 2, the purchaser, 
was the mana-ger and that he made the 
purchase of fireworks for the temple, and 
that these goods were necessary for the 
temple. A temple is a permanent reli¬ 
gious charity carried on for the • benefit 
of the present and future worshippers, 
and it is obvious that its property 
should be preserved intact in order that 
the existence of the charity may be con¬ 
tinued, and that its income alone should 
be applied by the manager or dharma- 
kartha in the administration of the cha¬ 
rity. see Palaniappa Ghetty v. Sreemath 
Veivasikamony Pandara Sannadhi (l). 
It follows that the manager has ordina¬ 
rily no authority to dispose of the 
capital of the institution, since such a 
disposition would endanger its very ex¬ 
istence, and that his authority is ordi¬ 
narily limited to the receipt of the 
income and its proper disbursement in 
the upkeep of the fabric and the per¬ 
formance of the customary ceremonies. 
It has been held by their Lordships of 
the Privy Council that 

ae a general rule of Hindu law, property given 
for the maintenauce of religious woisbip and ol 
the charities connectod with it is inalienable: 
[Prosunno Kumari Debija v. Oolab Chand 
Caboo (2)]. 

but that, under certain circumstances, 

the manager of that property is 
"empowered to do whatever may bo required for 
the service of the idol and for the bcoelil and 
preservation of its property, at least to as great 
a degree as the manager of an infant heir; Ibid 
p. 152:" 

That decision and other cases were 
fully considered by their Lordships in 
a recent case reported as Palaniappa 
Chetty V. Sreemath Deivasikamony Pan¬ 
dara Sannadhi (l), where it was 
contended that the manager had the 
power to grant a permanent lease of 
land belonging to the temple at a fixed 
rent and in consideration of a premium 
in case of necessity and for the benefit 
of the institution. Their Lordships ob- 
serve 

that tho only specific point touching the pre¬ 
sent case actually decided in those three autho¬ 
rities was this: that a debutter estate may be 
mortgaged to secure the repayment of money 
borrowed and applied to prevent its own extinc¬ 
tion by Boquostation (p. 718 of 40 Mad.),'' 

and, although they point out that it is 
not possible to define precisely the 

~1. A I R 1917T~C 33=89 I 'o"72-2=40 Mad 
7C9=44 I A 147 (P C). 

2. ^974) 2 I A 146=3 Sar 449 (P 0.) 


things which may constitute a benefit 
to tho estate and justify the exorcise 
of this power, the illustrations svhich 
they give relate to the preservation 
of the institution and its endowments. 
They also point out that there must 
not only be a benefit to the estate 
from the exercise of the power, but 
there must be an unavoidable neces¬ 
sity for the alienation. The manager 
should therefore consider' in each case 
whether the particular alienation of the 
temple property which is contemplated 
is the most provident disposition which 
can be made in the interests of the 
institution. It follows, I think, from 
these propositions that the manager has 
no authority to pledge the credit of the 
temple, because the result would be that 
strangers to the trust would be able to; 
proceed against the general property of' 
the temple in execution of their decrees, 
and the oousoquenb alienation of its pro¬ 
perty would not be made by the trustees 
acting upon a duo consideration of tho 
interests of the temple. Moreover the 
manager would in this indirect manner 
obtain much larger powers of disposition 
than the reported decisions allow him. 

The District Munsif has held that the 
purchase of fireworks was necessary for 
the temple, but that is not sufiicient ; 
the necessity must relate to the preset. 
vatioD of the'temple or the maintenance 
of'the religious service, and the discharge] 
of fireworks, though customary at cer-^ 
tain festivals, cannot possibly be includ¬ 
ed in these purposes. For these reasons 
I am of opinion that the purchase of 
these goods was not within the authority 
of defendant 2 as manager of the temple, 
and the temple funds cannot be mado 
liable for the price in these proceedings. 
No question has been raised as to the 
powers of one manager or trustee to act 
without the concurrence of his co-trus¬ 
tees, but I may point out that even if 
under the scheme of management one 
manager has authority to collect and 
disburse the income, it does nob follow 
that he can exercise the abnormal power 
of alienating or charging the temple' 
property or otherwise deal with its oapi-, 
tal without the concurrence of his oo- 
trustees. For these reasons I would 
allow the appeal and set aside the decree 
of the District Munsif, and remit tho 
case for re-trial upon the question of the 
personal liability of defendant 2, and 
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direct; the respondent to-pay the costs 
0 [ defendant 1 throughout. 

Kumaraswami Sastri, J.—I agree 
with my learned brother that the plain¬ 
tiff ig not entitled to a decree against the 
■assets of the temple, as the purchase of 
firetvorks cannot be said to be necessary 
for the performance of the trusts. I 
concur in the order proposed. 

S.n.'R.K, Appeal allowed. 
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Seshagiri Aiyar and Napeer, J-I. 

Suhraynania Aiyar —Plaintiff—Appel¬ 
lant. 

V. 

Namasivaya Asari — Defendant—Res- ' 
pondent. 

Second Appeal No. 1811 of 1916, De¬ 
cided on 11th December 1917, against de¬ 
cree of Dist. Judge, Tanjore, in Appeal 
Suit No. 189 of 1914. 

(a) Civil P. C. (1908), S. 102—Second ap¬ 
peal after amendment to Art. 35. Small 
Ca use Courts Act—No second appeal lay in 
suit to recover value of trees cut and re¬ 
moved—Term cogni^abIe in S. 102 refers to 
nature of suit and not its character at time 
of appeal. 

A suit to recover the value of trees cut and 
carried away was filed in the Small Cause Court 
aud was afterwards transferred to the regular file 
as a question of title was involved in the suit. 
Against the decree of the trial Court there was an 
appeal to the District Court, and from the decree 
of the latter Court & second appeal was filed in 
the High Court. It was objected that under S. 102, 
no second appeal lay. It was contended in answer 
that as the second appeal was filed after the 
amendment of Art. 35, Sch 2. Provincial Small 
Cause Courts Act in 1914, the second appeal was 
maintainable: 

Held-, that as the appeal was against a decree 
in a suit of the nature.cognizable by Small Cause 
Courts, no second appeal lay. 

The word ‘cognizable’ in S. 102, Civil P. 0., 
is restricl-ed to the nature of the proceeding prior 
to decree and not to its character at the time of 
the second appeal. (p i62 C 11 

(b) Practice—Appeal—Right to—Principle 
of vested right of appeal being unaffected by 
subsequent legislation is subject to other 

right of treating decision as final. 

The pinciplo of law that a right to prefer an 
appeal, being a vested right cannot be affected by 
legislation, is equally applicable to parties who 
have acquired a right to a judgment being re- 
gatded as final and conclusive; Colonial Su'jar 
Befintng Co v. Irving, (1905) A. C. 369 Expl. 

, V . [p 163 c n 

(c) Interpretation of Slatules-Retrospec 
ive e feet Enactment withdrawing certain 
c ass o suits from jurisdiction of Small Cause 
Court cannot be retrospective. 

which deliberately withdraws 
cetlam classes of cases from the jurisdiction of 


Small Cause Courts, cannot be said to declare 
the law and does not have a restrospective effect. 

[P 163 G 1] 

K. Rajah Aiyar —for Appellant. 

V. Purushottama Aiyar for T. R Veil- 
katarama Sastri —for Respondent. 

Judgment.—A preliminary objection 
has been taken by Mr. Purushottama Aiyar 
to the maintainability of the second ap¬ 
peal, and we are of opinion that the ob- 
ection should prevail. 

The suit was for Rs. 50 odd for 
cutting and carrying away trees. It was 
originally instituted in the Small Cause 
Side of the Tanjore Subordinate Judge's 
Court. As a question of title was involved 
in the determination of the claim, the 
plaint was returned for presentation to 
the District Munsif's'Court at Pattukot- 
tai. The suit was tried by that Court and 
an appeal was heard therefrom by the 
District Judge. This second appeal is 
against the decree of the District Judge. 

The suit as originally filed was not 
exempted from the jurisdiction of the 
Small Cause Court. An amending act was 
passed in 19U, by which a now Cl. (ll). 
was addel to Art. 35, Sch. 2, Provincial 
Small Cause Courts Act. Under this new 
clause, if the suit were to be filed now, 
there can be no question that the Small 
Cause Court will have no jurisdiction to 
try it. The point for determination is 
whether this amendment affects the ope¬ 
ration of S. 102, Civil P. C. Under that 
section no second appeal lies in any suit 
of the nature cognizable by Small Causa 
Courts, if the value of the subject-matter 
does not exceed Rs. 500. In the present 
case all the disqualifying conditions are 
present. Mr, Rajah Aiyar contended that 
the nature of the suit must be considered 
with reference to the date on which the 
second appeal is presented and not with 
reference to the date on which the suit 
was filed; and as the amending Act was 
passed in 1914, before the second appeal 
was filed, the character of the suit has 
changed so as to admit of a second appeal 
being presentel. This ingenious argu¬ 
ment ignores the consideration that the 
appeal is against the decree which has 
been passed in the suit of the natnre cog¬ 
nizable by small Cause Courts. The wordj 
‘ cognizable" must be restricted to th^ 
nature of the proceeding prior to de^r®^ 
and not to its character at the time of the( 
second appeal. 
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The next contention of the learned 
vakil was that the right of preventing an 
appeal being filed is not a vested right. It 
was held in Colonial Sugar Refiniiig Co. 
V. Irving (l) that* the right to prefer an 
appeal being a vested right, it will not 
be affected by a new legislation. We 
think that the principles of that decision 
applies to the present case. The right 
claimed by one party to take up a matter 
to an appellate tribunal is no more sacred 
than the right given to the other party 
to prevent the right of finality attaching 
to the decree obtained by him not being 
disturbed. We think that the statement 
of law by the Judicial Committee is 
equally applicable to parties who have 
acquired a right to a judgment being re- 
Igavded as final and conclusive. The next 
contention was that the matter is one of 
procedure. Reliance was placed upon the 
decision in Attorney.General v. Theobald 
(2). That was a case in which a declara¬ 
tory enactment was construed. It was 
held that where the legislature declares 
the meaning of a particular expression, 
^that must be deemed to have been the 
imeaning from the outset. In the present 
case, the legislature has deliberately with- 
Jdrawn certain cases from the jurisdiction 
:of the Smill Cause Court. This is not a 
jOase of declaring the law but of the 
making of a new law. To such an enact- 
•ment the statement of law contained in 
the judgment of Lopes, L J., in Pulho- 
rough School Board Election, In re (3) 
is jieculiarly applicable; 

“It is a well recognized principle in the con¬ 
struction of statutes that they operate only on 
oases and facts which come into existence after 
the statutes wore pa-^sed unless a retrospective 
effect is clearly intended. This principle of con¬ 
struction is especially applicable when the enact¬ 
ment to which a retrospective effect is sought 
to be given would prejudicially affect vested 
rights or the legal character of past transaction.” 

Mr. Rajah Aiyar next referred to cases 
which have held that there is no vested 
right in having a case tried by a tribunal 
which has been deprived of jurisdiction 
by a subsequent enactment. Such a right 
has been held by Lord Mcnaughten in 
Colonial Sugar Refining Go. v. Irving 
(1) as pertaining to the province of proces- 
sul law, and not to vested right, because 
so long as there has been no trial, no 
party has any right to say that the mode 
or the procedure for trying it 

l’. (1906) A C 369'. 

2. (1890) 23 Q B D567. 

3. (1894) IQ B 725. 


shall not be changed. These observations 
apply to Vajechand v. Nandrnm (4) as 
well. 

For these reasons we are of opinion 
that no second appeal lies in this case and 
we reject it with costs. 

S.N./r.K. _ Appeal dismissed. 

4. (1907) 31 Bom. 545. 
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Sesuagiri Aiyar and Napier, JJ. 

Srikakolapur Ve7ikataraju — DetQndixnt 
—Appellant. 

v. 

Gudivada Ramanujam — Plaintiff— 
Respondent. 

Second Appeal No. 667 of 1917, De¬ 
cided on 5th December 1917, from decree 
of Sub-Judge, Cocanada, in Appeal Suit 
No. 129 of 1914. 

(a) Contract Act' (1872), S. 30—Wagering 
contract—Money deposited as security by 
parly—Suit for its recovery lies and is not 
affected by S. 30—S. 30 refers to money 
deposited with stakeholders. 

A suit lies for rocos'ery of money deposited by 
a party to a wagering contract as security for 
the performance of his part of the contract. The 
direct prohibition contained in S. 30, Contract 
Act, does not cover such a claim. 

The words “entrusted to any person to abide 
the result of a game eto., ” in S. 30 refer only to 
moneys deposited with stakeholders [P 164 C 1] 

(b) Contract Act (1872y, Ss. 30 and 63— 
Principle involved stated — Person not tainted 
with fraud can recover. 

The general principle is that a plaintiff whoso 
hands have not been tainted by corruption and 
who has not committed any act which fixes him 
with having been a party to a fraud is ontitlod 
to get back the money which be Iclt with another 

[P 164 C 2] 

T. R. Ramchandra Aiyar —for Appel¬ 
lant. 

B. Narasimha Roio —for Respondent. 

Judgment. —We accept the finding 
that the contract was a wagering one. 
The further question is whether the 
money deposited by the plaintiff with 
the defendant as the security for the per¬ 
formance of his part of the contract is 
recoverable. There is no question of 
limitation. The lower Courts held that 
S. 65, Contract Act, was applicable to the 
transaction. We are unable to agree with 
them. S. 30 makes a wagering contract 
void ab initio and to such a class of con¬ 
tracts S. 65 has no application. In Ledu 
V. Hira Lai Bose (1) this view was taken. 
Despite the inclination of the learned 
Judges of the Bombay High Court in the 
earlier cases to apply S. 65 to such con- 


1. (1915) 13 Cal 115=29 I C 625. 
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tracts, the later view is in agreement with 
the Calcutta view : see Parshcttam Veri- 
hkai V. Chhotrasangji Madliavsanji (2). 
In this Court, Oldfield and Bakowell. JJ. 
held in Srinivasir Aiyar v. Sasha Ahjar 
(3) that S. h5 does not cover moneys paid 
under a marriage brokerage contract. 
That principle is applicable bo the pre¬ 
sent case. The question still remains 
^whether the plaintiff is entitled to sue for 
[the recovery of the money paid by him 
in furtherance of the contract of wager. 
■We are clear that the direct prohibition 
‘contained in S. 30 does not ^prevent such 
a claim. This is not a suit to recover any 
'money won on any wager, ” nor is the 
suit to recover money 

■■ entrusted to auy peisoa to abi^.e tbe result of 
?.uy game orotbcr uncertain event on which any 
wager is made ” 

In our opinion this latter clause 
japplies only to casts of moneys left with 
ktakeholders. It may be, as Mr. Rama- 
jcbandra Iyer suggested, that the money 
is sometimes left with one of the parties 
to the contract on account of his solev- 
ency or respectability. Rut the position 
he would occupy with reference to tbe 
money so paid will be that of a stake¬ 
holder. The entrustment referred to in 
Bhe section can have no meaning when 
the money is left as a security for the 
due performance of the contract. We 
therefore hold that S. SO'does not pro- 
ibit the maiDfcainabiliby of such suit. 
This takes us to the general right of 
parties whore moneys are in the hands of 
another without the latter having any 
right to retain them. Ordinarily the 
person who paid the money is entitled to 
claim it back. But there may bo such a 
conduct on the part of the person paying 
it as to disentitle him from recovering it; 
one instance is that of being a party to 
the perpetrated fraud. Another instance 
is where moral turpitude is attributable 
to the person who paid the money: Tbe 
decision in Ledu Eira v. Lai Bose (l) is 
an illustration of the latter class of cases. 
The observations of the learned .Judges in 
that case show that if there is no moral 
elinquenoy, the plaintiff can sue to re- 
over. Gulabchand Paramchand v. Full, 
ai Earchand (4) and Haribkai Ha7isji 
Y. Nathubhai Ratnaji (5) lay down the 

Q. (1917) 41 Bom 540=40 I C 1002. 

8. (1917) 41 I C 783. 

4. (1901) 33 Bom 411=3 I C 748. 

6. A 1 R 1914 Bom 102=23 IG 602=33 Bom 
249. 


same principle. These decisions derive 
support from a catena of English deci¬ 
sions which have held that even against a 
stakeholder a suit for money will lie if he 
had nob parted with the stake money and 
the claim is founded not on the result of 
the wager. It is an a fortiori conclusion 
from these authorities that whore money 
is not left with a stakeholder nor en¬ 
trusted on condition that its disposal is 
to be determined by tbe result of the 
uncertain event, the money deposited as 
security must be returned. Hampden v. 
Walsh (G), O'Sullivaii v. Thomas (7) and 
Bnrge v. Ashley (8) enunciates the pro¬ 
position we have referred to. 

In our opinion the general principle 
that a plaintiff whose hands have not 
been tainted by corruption and who has 
not committed any act which fixes him 
with having been a party to a fraud is 
entitled to get back tbe money which he 
left with another is applicable to the 
present case. W'e uphold the judgmentj 
of the Courts below on this ground and| 
dismiss the second appeal with costs. 

Tlie memorandum of objections is also 
dismissed with costs. 

5. N./R.K. Appeal disviiss ed. 

6. (1«76) 1 Q B 1) 139.” 

7. (1896) 1 Q B 698. 

8. (1900) 1 Q B 744. 
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Spencer, J. 

Eavri Manikyam and others Peti¬ 
tioners, In re 

Criminal Eevn. Case No. 530 of 1917, 
and Criminal Revn.Pet. No. 416 of 1917, 
Decided on 7th September 1917, against 
Proceedings of Joint Magistrate, Narasa- 
pur Divn. 

Criminal P. C. (1898), S*. 145 and 439— 
Proceedings under S. 145—Mere expression 
of opinion by Magistrate —No final order 
passed —High Court cannot interfere. 

Where in proceedings under S. 145 a Magis* 
trate merely expresses his opinion on the docu¬ 
ments produced and their legal effect without 
passing final orders and there is no award oi 
possession to either party tbe High Court 
interfere in revision. CP 165C1J 

C. Samhasiva Rao for T. Prakasatn 
for Petitioners. 

Order.— it is clear thattheMagistra^e 
has raa lo no final order under Ch. 1^' 
Criminal P. C. He says in his proceed¬ 
ings of July 17th: 

*T refrain from taking proceedings •-!!- 

of tbe aforesaid sections (S. 145 or 107, 
nal P. C.) just at present. If the 
tioners persist in interfering with the petiuv 
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possossion of the mill, I shnll be constrained to 
institute regular proceedings under S. 107, Crimi¬ 
nal P. C. but 1 hope and trust that they will 
refrain from doing so. I wish to make 'it clear 
that I am not actually issuing an order disobe¬ 
dience to which is ipso facto a criminal oSence.*’ 

Also it does not appear that he issued 
any order as is r 0 :juired by Ss. 146 (6), 
forbidding all disturbance of the posses¬ 
sion of the sucoessful party until eviction 
in due course of law. The Magistrate in 
fact stopped the proceedings that he 
commenced under S. 145, and stated in 
writing what his opinion was as to the 
idooiiments produced in the case and as 
|to their legal effect but I do not hnd 
that he exorcised his powers as a Magis- 
brate and passed any order authorised by 
any section of the Code of Criminal Pro- 
Icedure. There is no award of possession 
[to either party. Under these circum- 
tstances I must decline to interfere under 
iSs. 435 and 439,'Criminal P. C. I dismiss 
the petition. 

S.N./fi.K. Petition dismissed. 
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SeshaltIri Aiyar and Napier, J,T. 

Yamajala Sanjevudu —Plaintiff—Ap¬ 
pellant. 

V. 

Nakka Venkadu and others —Defend¬ 
ants—Respondents. 

Second Appeal No. 1737 of 1916, De¬ 
cided on 30bh November 1917, against 
decree of Temporary Sub-Judge, Ellore, 
in A. S. No, 113 of 1915. 

(a) Civil P. C. (1908), O 21, Rr. 97. 99 and 
101 -Order under S, 335 of old Code not 
challenged within year—Order not executed 
—Register can plead absence of title. 

Aq order under S 335, Civil P. 0. 1882, is 
final if no suit is insibituted questioning its cor¬ 
rectness within a year in the sense that it can¬ 
not be ro-opeaed after a year, that is, in cases 
where the order upholds the auction purchaser’s 
right to possession if there is an application for 
delivery within the time allowed by law the 
party against whom the order is passed cannot 
bo heard to say that he will not deliver pos¬ 
session as he has a better title. But where the 
order Is unexecuted and the resister remains in 
possession he is not estopped from pleading in 
defence to a suit for possession that the pUintifI 
has no title to recover: 7 IF. R, 87, Foil. 10 Mad . 
357 *9 M. Tj. J. 131. Diss. [P 165 C 2, P 16C C ll 

(b) Civil P. C.(1908). O. 21, Rr. 99 and 

101 Person not claiming through judg- 
ment'debtor His title cannot be investigat¬ 
ed under present Code, 

The Civil Procedure Cole of 1903 does not pro¬ 
vide for the investigation of the claim of an 
objector who does not derive tUlo under the 
judgment-debtor. The provision to that effect in 
8. 835, Act 14 of 1832, has not been reproduced 
in the now Code. [p les G 2) 


P. Narayanmiirlhi —for Appellant. 

B. Narasimha for Respondents. 

Judgment.—This is a suit by an aue- 
tion purohaser to locovor po'-.ession. He 
applied in execution for possession bus 
was obstructed by defendants. The Dis¬ 
trict Munsif passed tho following order 
upon the application: 

‘‘tho counter petitioner has no witnesses. It is 
not necessary to take evidence in this case. It 
is ordered that the property be delivered over to 
the petitioner at once. In case the counter peti¬ 
tioners raise any further obstruction they will 
be committed to jail.” 

No attempt was made to obtain posses¬ 
sion and we accept the finding of the 
Courts below that possession remained 
all along with the defendants. As more 
than 3 years had elapsed from the date 
of the order above referred to the plain¬ 
tiff brought this suit for possession basing 
his title on the sale certificate. The 
District Munsif held that the order for 
possession precluded the defendants from 
disputing plaintiff’s title. On appeal 
the Subordinate Judge held that the 
order for possession was not passed on 
investigation and th:xt the defendants 
were not therefore estopped from show, 
ing that pUintiff acquired no title to the 
property. On the merits he found that 
tho judgment-debtor, as whose property 
the suit site was sold had no title to it 
at the time of the auction sale and dis¬ 
missed the suit. We agree with his con¬ 
clusion. Under S. 335, old Civil P. G.j 
the law provide! for the investigation ofj 
the claim of an objector who did noti 
derive title under the judgment debtor.' 
Tho present Code has abolished this pro-! 
vision. It was anomolous that the rights^ 
of a person who was no party to the' 
suit should be concluded by summary 
proceedings in execution: and the Legis. 
lature has removed this anomaly in the 
present Code. But as the present case 
is governed by the old Code we 
have to see whether the order passed 
against the defendants has the effect of 
preventing them from showing that their 
title is superior to that of the plaintiff. 
S. 335 by its last clause provides that: 

“the party against whom such order is passed 
may institute a suit to establish tho right which 
ho claims totho present possession of tho property 
but subject to the result of such suit if any the 
order shall be final.” 

This can only mean that tlie parti-, 
cular order if given effect to should noM 
be allowed to be reopened after a year^ 
that is to say, if there was any applica-^ 
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tion tor delivery of possession within 
the time allowed by law the defendant 
could not be heard to say that he would 
'aot deliver possession as he had a better 
'title than the plaintiff. But where the 
order remained unexecuted and the defen¬ 
dant continued to be in possession, he is 
'not estopped from pleading in defence to 
a suit for possession that the plaintiff 
has no title to recover. He is not dis¬ 
puting the order passed in execution 
which S. 335 said was conclusive on 
him. He is contesting the plaintiff's 
right by proving that he has got a supe¬ 
rior title- The decision in Fidaiie Shik- 
dar v. Ozecooddeen (1) is on all fours 
with the present case and we think that 
it was rightly decided. SadasivaAiyar, J., 
expresses concurrence with the view 
taken in that case in .li/i/rtfcuii? Mankon- 
dan V. Periasami Ko^indaii (*?). It is 
not necessary to consider the arguments 
addressed to us that the loarne I Judge 
is wrong in his view that where posses¬ 
sion of a share is given by the order of 
the Court that is not actual possession; 
we agree with him when he says that 
whe^e the obstructor has nob been dis¬ 
possessed. the order does not conclude 
him in a subsequent sui-.^ from proving 
that the plaintiff has no title to sue. 

As regards Achutci v. AldftiTncivu (3) 
there was a finding that the objector had 
no title; consequently it was incumbent 
on him to sue to establish his title. In 
Muhamod v. Ayyappan (4) possession 
was given to the auction purchaser which 
was nob contested within a year. A sub- 
sequent suit by the objector based on 
title was disallowed apparently on the 
ground that the order as to possession 
which was carried into effect had to be 
vacated if the suit is to be decreed. 

We think these authorities do not af¬ 
fect the present question. In our opi¬ 
nion the defendants whose possession^ was 
not disturbed by the order are entitled 
to sustain their right to continue^ in 
possession by proving that plaintiff's 
title is defective. The decree of the 
lower appellate Court is right and we 
dismiss the second appeal with costs, 

S.H./r.K. Appeal dismissed. 

1. (1867) 7 W R 87\ ^ 

2. (1915) 31 I C 615. 

3. (1887) 10 Mad 857. 

4. (1999) 9 M L J 131. 
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Seseagiri Aiyar and Napier, JJ. 

Khaji Sayyid Yusuf Sahib and others 
—Plaintiffs—Appellants. 

V. 

Ediga Narasimhappa and others —De¬ 
fendants—Respondents. 

Second Appeal No. 1138 of 1916, De¬ 
cided on 8fch November 1917, from de¬ 
cree of Dist. Judge, Bellary, in Appeal 
Suit No. 113 of 1914. 

Civil P. C. (1908), Ss. 11 and 91— Private 
individual cannot sue for declaration of 
public right—He can sue for special dama¬ 
ges—But Court having given declaration in 
such suit it operates as res judicata. 

A private individual is not competent to ob* 
taiu a declaration that a right is a public one, 
but ho is entitled to sue for damages for injuries 
sustained by him iu the exercise of his privileges 
connected with a public right. [P 1G7 C 1] 

Where the Court gives a finding in such a suit 
that the right is a public right , it becomes res 
judicata in a subsequent litigation by virtue of 
E-xpln. G. S. 11. [P 1G7 G 1] 

L, A, Govindaraghava Aiyar —for Ap¬ 
pellants. 

B. Balakrishna Bao — for Respon¬ 
dents. 

Judgment. — The matter has been 
fully argued before us and wo have come 
to the conclusion that the District 
Judge’s judgmonb cannot be supported. 
In the previous litigation the present 
plaintiff I’s father claimed a right of 
way over the path in question. The 
case was taken up to the High Court and 
it was held in Khaji Sayyad Hussain 
Saheb v. Ediga Narasimhappa (l), ac¬ 
cepting the finding of the lower appellate 
Court in that behalf, that the path was nob 
a public one and that the plaintiff was en¬ 
titled to maintain the suit without alleging 
special damage. Accepting this decision 
the present plaintiff 1, who is the son of 
the plaintiff in the previous litigation, 
suel along with three others the same 
defendants for a declaration that the 
path is a public one. The necessary 
sanction under S. 91, Civil B. C., was 
obtained to institute the suit. The de¬ 
fendants now plead that it is a private 
right of way. The District Munslf over¬ 
ruled this plea and gave plaintiffs a de¬ 
cree. On appeal the District Judge has 
reversed this judgment and has dismissed 
the suit. 

Apart from the view we take iu r®' 
gard to the binding nature of the 
vious judgment, it seems to u s thatqt 

1. (1913) 16 I C 962, 


Saytid Yusuf Sahib v. Narasimhappa 
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would nob conduce to the proper admini¬ 
stration of justice, if a defendant who 
has been defeated on a particular view of 
the facts pub forward by him is allowed 
to resile from that position and to raise 
a defence inconsistent with his original 
contention. Even if there is no question 
of res judicata, we would have held that 
the defendants are estopped from ques¬ 
tioning the judgment to which they were 
parties ; see Sayam Ramamoorthi Dhora 
V. Secy, of State (2). 

But we think that the present conten- 
Ition is res judicata and that Expln. 6 to 
S. U governs this case. The essence of 
a litigation, which is carried on by a 
private party for injuries sustained by 
him in the exercise of a right common to 
him and others, is that there is a public 
right and that the party suing has suf¬ 
fered special damage in enforcing that 
right. The fact that on obtaining this 
individual remedy, it is not open to him 
to get a declaration embodied in the de¬ 
cree that the right is a public one, will 
nob affect the principle of res judicata. 
Mr. Balakrishna Rao’s citations from 
;English decisions only established that a 
private individual is not competent to 
obtain a declaration that a right is a pub- 
ilic one. The vindication of such a right 
is either by indictment or by a suit by 
the Attorney-General. But no authority 
has been quoted for the proposition that 
an individual is nob entitled in his own 
Tight to seek redress in respect of the in- 
'juries sustained by him in the exercise 
of his privileges connected with a public 
|right. That is a common law right and 
iwhen that right is pub in Court there 
must necessarily be a finding whether 
the special injury was sustained by the 
plainbitf in exercising his rights as a 
member of the public. When that ad¬ 
judication is given, the finding regarding 
jthe right becomes res judicata in a sub- 
isequent litigation by virtue of Expln. 6 
toS..ll which gives a comprehensive 
definition of the terms *’ under whom 
they or any of them claimed.” Mr. 
Balakrishna Rao’s argument that the en¬ 
actment of S. 91 prohibits a member of 
the public from obtaining a finding re¬ 
garding the public right would render 
nugatory Expln. 6 to S. 11 and would 
strike at the root of the common law 
right which every individual possesses in 
those ma tters. There is authority also 

2. (1913) 36 MaTl41=19TC~6S6^ 
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for the view we have taken. Godimella 
Rangavima v. Piinchaiigam Narasiviha- 
charyulu (3) decides the converse of the 
present case, but the principle is there 
recognized as argued by Mr. K. V. 
Krishnaswarai Ayyar that the right liti¬ 
gated in the first litigation need not be 
on behalf of the general public, provided 
the foundation of the claim is that the 
injury was suffered in exercising a right 
common to the plaintiff and others. Mu. 
hammad Amir V. Sumitra Kuar (4) is 
also to the same effect. The decision in 
Rama Das v. Ilanumantha Row (5) un¬ 
der S. 92 of the Code enunciates the 
same principle. 

For these reasons we are of opinion 
that the finding in the previous litigation 
that the suit path is public one operates 
as res judicata in the present suit and 
that it is not open to the defendants to 
go behind that finding. We must reverse 
the decree of the District Judge and res¬ 
tore that of the District ^^un8if with 
costs here and in the lower appellate 
Court. 

S N./R.K. _ Ap peal allowed . _ 

3. (1916) 35 I C IIG. 

4. A I R 1914 All 441=24 I C 97=36 All 424. 

5. (1911) 36 Mad 364=12 I C 449. 
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Abdur Rahim and Oldfield, JJ. 

Lakshmanan Chetty —Plaintiff'—Appel¬ 
lant. 

V. 

Nagappa Chetty and another —Defen- 
dants—Respondents. 

Civil Appeal No. 30 of 1917, Decided 
on 23rd November 1917, against decree 
of Temporary Sub-Judge, Sivaganga, in 

Original Suit No. 26 of 1916. 

Civil P. C. (5 of 1908), 0.30. R. 9—Suit 
between firms having common partners for 
moneys does not lie without asking for ac¬ 
count— R. 9 does not lay as to when and how 
suit between firms lie—It only provides for 
certain cases. 

No suit lies as between partners or between 
firms having common partners for recovery of 
moneys without asking for accounts : 32 Mad. 
76 ; 34 Mad. 112 and 28 Mad. 314. Dist. 26 
Bom. 739 and 1 C. L. H. 645. Foil. IP169013 

Order 30, R. 9, contemplates the possibility of 
suits between a firm and one or more of the part¬ 
ners therein and suits between firms having one 
or more partners in common, but it does not 
profess to lay down when and under what cir¬ 
cumstances such suits would be entertained and 
it is not within the scope of the Civil Procedure 
Code to lay down any such proposition. 

[P 168 C 2] 
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K. V. Krishnasxoami Aiyar —for Ap- 
pellaofc. 

K. Rajah Aiyar —for Respondents. 

Judgment. —This is a suit instituted 
to recover a’sum of Rs. 8 000 odd from 
the defendants. The plaintiff and the 
father of the defendants were part¬ 
ners in a firm, at first called R. M. S. h. 
P. P. and afterwards changed into R. M. 
S. L. S. This firm carried on business 
in Soomangai and Kyato. The plaintiff 
had also a firm of his own at Rangoon. 
The case of the plaintiff is that his Ran¬ 
goon firm called R. M. S. L. advanced 
sums of money on different occasions to 
the defendants’ hrm of which he himself 
is a partner, that the latter *firm was 
dissolved long before the institution of 
the suit, and on taking accounts as bet¬ 
ween the plaintiff’s firm and the defen¬ 
dants’ firm it was found that a balance 
Rs. 25,000 odd was duo to the plain- 
tifi’s firm. Tl »0 contract between the 
plaintifl and the father of the defendants 
with relation to the partnership was 
that the plaintiff was to have -Jth share 
and the father of the defendants ith 
share and we may also take it, so far as 
we can gather from the pleadings, that 
the plaintiff's share of the liability was 
vths to ith of the defendants’ father’s. 
The plaintiff sues to recover, not the 
entire sum of Rs. 25,000 odd which 
was found to be due from the R. M. S. 
L. 8. firm to the plaintiff’s firm, but ibh 
of that sum on the basis that his liability 
being to the extent of the Ibhs, the de¬ 
fendants would only be liable for ^th of 
Rs. 25,000 odd, and that nothing is 
due to anybody else from the R. M. S. 
L. S. firm. It is nob proved that there 
are any other debts duo from that firm. 
But we may take it to be proved that 
there are outstanding in respect of a 
decree debt due to the R. M, S. L.S. 
firm and otherwise. The question is 
whether a suit of this character is main¬ 
tainable. 

The plaintiff is practically suing him¬ 
self and bis partner, and he says that for 
the debt due to himself fth of that liabi¬ 
lity falls upon him. That is to say, he 
really seeks to establish a certain liability 
against the defendants on the basis of 
accounts. The defendants do not admit 
that upon the taking of the entire account 
the amount duo would be that claimed by 
the plaintiff. Ifc niay be said on behalf of 
the plaintiff that if there were any other 


assets due to the R. M. S. L. S. firm, tfaa 
only difference which it would make would 
be that the plaintiff will have his share of 
those assets as well. But that does not 
by any means conclude the question. We 
may take it that one partner can sue 
another in certain cases, such as the one 
which this Court had to deal with in 
Karri Venkatareddi v. Kollu iVara- 
sayya (l). There the defendant partner 
was sued upon a special agreement to 
hand over certain promissory notes and 
other documents to the plaintiff. In 
such a suit no question of accounts arose. 
It was therefore held that to entertain a 
suit of that character could in no way 
work injustice to the defendant partner. 
The cases referred to in Thiruvengada 
Mudaliar v. Sadagopa Madaliar (2) and 
Sokkanadha Vayiyiimundar v. Sokka- 
nadha Vanniviundar (3) are different 
cases. In these, the suits were to re¬ 
cover a share of a particular item of 
partnership assets after the dissolution 
of partnership and the decisions lay 
down the principle and the conditions 
under which such suits will lie. They 
have no bearing on the present case. 

Mr. K. V. Krishnasarai Ayyar, the 
learned vakil for the appellant, relies 
very strongly on the provisions of 0. 30, 
R. y, Civil P. C., which says this order 
shall apply to suits between a firm and 
one or more of the partners therein and 
to suits between firms having one or more 
partners in common; but no execution 
shall be issued in such suits except by 
leave of the Court, and, on an applica¬ 
tion for leave to issue such execution, 
all such accounts and enquiries may be 
directed to be taken and made and direc¬ 
tions given as may be just. Now all that 
can be said is that this rule contemplates 
the possibility of suits between a firnj 
and one or more of the partners therein! 
and suits between firms having one on 
more partners in common. But it doesi 
nob profess to lay down when, and under! 
what circumstonces, such suits wouldl 
be entertained, and it would not ordij 
narily be within the scope of the Givilj 
Procedure Code to lay down any suchpro-j 
position. The rule in question only lays 
down that if such suits are entertained, 
the procedure to be followed is that set 
out in the order. On the other hand, we 

T. (1909; 82 Mad 76=1 l 

2. (I9i0) 34 Mad 112=7 I C 811, 

3. (1905) 29 Mad 344. 
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have been referred to at least two cases 
which seem directly to bear on the point, 
Kashinath Kedari v. Ganesh (4) and 
Ghunder SikJnir Biswas v. Eavi Diiksh 
Chetlungce (5). The facts of those cases 
are vary similar to the present case, and 
it was held tiiat such suits would not 
lie. 

We must however say that we do not 
understand the reasons given by the 
Subordinate Judge in support of his view 
on this question. He says that it is 
shosvn by the evidence that there are 
some assets belonging to the firm and 
therefore the suit ought to have been in¬ 
stituted against the assets. We do not 
understand what the learned Subordinate 
Judge means. He could have been right 
if he had held that a suit like this could 
be entertained as the plaintiff has not 
asked for accounts. But there is no 
meaning in his saying that the suit ought 
to have been “against theassfts,” He 
also decided against the plaintiff on other 
grounds, namely, that certain entries in 
books of accounts filed by him had not 
been proved; and, even if proved, they 
would not be sufficient in law to support 
his cise. It is unnecessary, in view of 
what W 0 have expressed as regards the 
maintainability of the suit, to pronounce 
any opinion on that question. We dis¬ 
miss the appeal with ousts. 

5. N./n .K. Appeal dismissed. 

4. (1902) 26 Bom'739. 

6. (1873) 1 C L R 615. 
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Spkncer and Krishnan, JT. 

Suhramanian Ckelty — Plaintiff—Ap¬ 
pellant. 

v. 

Vijia Baghunatha Pillai and others— 
Defendants—Respondents. 

Second Appeal No. 1803 of 1915, De¬ 
cided on 4th September 1917. against 
decree of Sub.Judge, Sivaganga, in Ap¬ 
peal Suit No. 27 of 1913. 

Fithery —Suit for injunction by lessee of 
village restraining obstruction of prescrip¬ 
tive right—Defendant must prove 12 years 
adverse possession—Ownership of lank does 
not necessarily carry with it fishery right- 
It must be proved specially when defendant 
pleads adverse title — On proof of adverse 
possession lost grant may be presumed — 
Acquisition of fishery right by prescription 
IS n-ither unlimited nor unreasonable —Qn 
evidence being let in by both sides absence 

1918 M/22 & 23 


of issue does not justify remand—Civil P. C, 
O. 41, R. 23. 

Plaintiff, the lei^see of a zamiodari village, 
claimed the exclusive right of finbing in a tank 
situated therein and sued defeodants, the raiyats, 
for an iajuoctiou restraining them from ob¬ 
structing him iu the onjoym' nt of such right. 
Defendants pleaded that they had acquired a 
prescriptive right to fish in the link on payment 
of ‘pasivari' cess to the zaraindar. The plea was 
upheld by the Court, though no specific issue 
was framed on the point : 

Held ; (l) that the plaintiff mu->t prove both 
his title and possession within 12 years before 
suit ; (2) that proof of plaintiff’s ownersbio of 
the tank did not relievo plaintiff from establish¬ 
ing that the ownership of the tank carried with 
it the exclusive right of fishing therein, espe¬ 
cially after eviJeuce bad been let in by dofen- 
dints to prove the prescriptive right which they 
claimed ; (8) that on proof of a prescriptive title 
by defendants, it was competent to the Court to 
presume a legal origin for it on the principle of 
a lost grant ; (4) that defendants’ right bv pres¬ 
cription could not be negatived on the ground 
of its being unlimited, unreasonable or without 
stint : (5) that as evidence was let in by the 
lower Courts on tbo question of prescription, it 
was not necessary to remit the case back for 
raising an issue and recording a fro^h finding. 

[P 170 C 1,2) 

A. Krishnaswami Aijyar — for Appel- 
lant. 

K. V. Krishnaswami Ayyar and K. V. 
Sesha Ayyangar —tor Respondents. 

Spencer, J. — In substance the case 
set up by the plaintiff in this suit was 
that, instead of exercising his admitted 
right to collect rent at a fixed rate 
from the raiyats of Manjoori village for 
fishing in the village tank, he liad a right 
to catch the fish himself to the exclusion 
of those raiyats who had hither to been 
enjoying this privilege, or to lease out the 
fishery to strangers. In the plaint, after 
setting out his title, which is based on a 
seventy years’ lease of the village of 
Manjoori from the Rajah of Ramnad 
(vide Exs. A and B), he proceeded to al¬ 
lege that the defendants had obstructed 
him in the enjoyment of his alleged 
fishery rights, and to ask for a declara. 
tion of his title and for an injunction 
restraining defendants from interfering 
with his enjoyment, and for damages. 
The District Munsif dismiBsed the plain¬ 
tiff’s suit, finding on issue 1 that the 
plaintiff was not the exclusive owner of 
thefisheryinthe plaint tank. This finding 
would have been enough for the dismissal 
of the suit. There were also other issues. 
Issue 6 raised the qups’ion whether the 
plaintiff or his pred3ce8Sor-in-title had 
exclusive possession of the fishery within 
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12 years before suit. The District Munsif 
found this issue also against the plaintiff 
and added that the raiyats had, by long 
enjoyment, acquired a prescriptive right 
to the fisliery, which was a finding that 
did not arise out of the issue as framed. 
On appeal the Subordinate Judge found 
that the ()Iaintiff had failed to establish 
either title or enjoyment within the 
statutory period and he dismissed the 
appeal on both grounds. 

It is no w argued that the lower Courts 
were in error in requiring tlie plaintiff 
to prove possession within 12 years of 
suit under Art. 142, Lim. Act, and that 
the article of limitation applicable to 
this suit being Art. 144, the burden of 
proving adverse possession for over 12 
years should have been cast on the de¬ 
fendants. It is true that the District 
Munsif has found a prescriptive title to 
exist in the defendants without an issue 
being raised on the question and that the 
Subordinate Judge has not found it at 
all. I am of opinion that Art. 142 was 
not appropriate to this suit for a declafa- 
tion of title and an injunction, and that, 
if the Courts found that i)resent posses¬ 
sion was not with the plaintiff, the 
proper procedure was to refuse to give a 
declaration of title under the proviso to 
S. 42, Specific Relief Act, for the reason 
that the plaintiff was neither in posses¬ 
sion nor had asked for possession to be 
given him. But on the allegations of fact 
in the plaint, no question of limitation 
arose, and the defendants’ claim in their 
statement to have acquired a title by 
prescription was not put in issue at 
the trial. 

The finding of both Courts on the first 
point, that of title, was enough to justify 
the dismissal of the suit, and that being 
a finding of fact, we cannot interfere with 
it in second appeal. I do not think that 
the mere fact that the plaintiff had taken 
a lease of the village including the tank 
and had spent money in repairing the 
tank, relieved him from the necessity of 
proving his further assertion that the 
ownership of the tank carried with it the 
exclusive right of fishing in the tank, 
|esp 0 cially after evidence had been let in 
on the other side bo prove that actual 
enjoyment of the fishery for a long series 
of years was with the raiyats. I agree 
with the Subordinate Judge’s observa¬ 
tion that, even if the plaintiff be the 
owner of the tank, that position is fully 


consistent with the raiyats having the 
right of fishery over the same. The Sub¬ 
ordinate Judge, having found 

“beyood any shadow of doubt that from tho 
earliest period the fishery ri)?ht in the suit tank 
is being enjoyed by the raiyats subject to the 
payment of a fixed rent”, 

might very well have found a title to 
exist in the defendants on the principle 
of a lost grant ; as was done by the Privy) 
Council In Dhola Nath Nundn v. Alidfta. 
pore Zamindary Co. (l) in respect of a 
right of pasturage enjoyed by a corporate 
body of villagers from time immemorial. 
Bub I do nob consider it necessary to call 
for a finding on the point, nor do I con¬ 
sider in the circumstances of this case 
that any question of reasonableness 
arises. The second appeal fails and must 
be dismissed with costs. 

Krishnan, J. —The point at issue bet¬ 
ween the parb’es in this second appeal is 
whether plaintiff is entitled to take the 
fish from the Manjoori bank and channel 
in the zamindari of Ramnad, excluding 
the defendants from exercising any right 
of fishery in them. Plaintiff claimed the 
exclusive right as the lessee of the zamin- 
dar and brought this suit ou the footing 
that he was in possession and enjoyment 
of this right and that the defendants, 
Tvho are the raiyats of the Manjoori vil¬ 
lage, were trying to obstruct him. The 
main plea of the defendants was that 
they and their ancestors had been exclu¬ 
sively enjoying this fish “in pursuance 
of a long established custom” on paymeufc 
of a settled “pasivari” or fishery cess to 
the zamindar, which was included in 
their pattas. They also pleaded limita¬ 
tion. The lower appellate Court held 
that plaintiff had failed to prove his title 
to the fishery and enjoyment of it within 
the statutory period of 12 years, apply¬ 
ing Art. 142, Sch. 1, Lira. Act, to the 
case, and dismissed the suit on the me¬ 
rits as well as on the bar of limitation. 
Plaintiff has appealed to us and has con¬ 
tended that, on the question of title, de¬ 
fendants should have been called upon 
to prove the right they asserted as tbs 
tank in question being within the ambit 
of the zamindari, its ownership and pos¬ 
session should have been taken to be 
prima facie in the zamindar or his as¬ 
signee, the plaintiff, and the right to 
fishery which is only an incident of tbs 
right of ownership should also b e simi^ 

1. {I90i) 31 Cal 603=31 I A 75 (P C). 














1918 


Madras 171 


SUBRAMANIAN V. ViJiA Kagiiunatiia (Krishnao, J). 


latly taken bo be prima facie in them. 
This argument, so far as it goes, is, in 
my opinion, well founded. Bub the Sub¬ 
ordinate Judge has found that defen¬ 
dants have established on evidence the 
continued exclusive enjoyment they plea¬ 
ded. That Judge says in para. 2 of his 
judgment that 

“ancient documents produced on the defendants’ 
sideshow beyond any shadow of doubt that, 
from the earliest period, the fishery tight in the 
suit tank is being enjoyed by the raiyats subject 
to the payment of the fixed rent.” 

In fact it is clear on the evidence that 
the zamindar never tried to interfere 
with the raiyats in the matter of fishing 
and it is only after the plaintiff lessee 
came on the scene that attempts wem 
made to so interfere ; bub all such at¬ 
tempts were frustrated by the opposition 
of the raiyats. On these facts it seems 
to me there is a clear presumption in de¬ 
fendants’ favour of a legal origin of their 
title. Lord Loreburn, Lord Chancellor, 
has stated in the case of Harris v. Ches¬ 
terfield {Earl) (2), cited for the appel¬ 
lants on another point, the law on the 
question thus : 

“When long and continuous enjoyment is 
established, a lawful oiigin will be presumed if 
it is reasonably possible. This doctrine has been 
repeatedly affirmed and in no case better illus¬ 
trated than in that of Goodman v. Saltash Cor¬ 
poration (3).’' 

The doctrine was applied by the Privy 
Council in a case of pasturage rights over 
waste lands claimed by the tenants of a 
village against their zamindar: see Bhola 
Nath Nundi V, Nidnapore Zamindary 
Co. (l). Although the lower Court has 
not expressly referred to this doctrine, 
it has considered the evidence of long 
enjoyment and thrown the burden on the 
plaintiff to establish his title in defea¬ 
sance of the defendants’ claim arising 
from it and I think it is right in the cir¬ 
cumstances in doing so, as there is a clear 
presumption in favour of the legal origin 
of the defendants’ claim. It may well 
have l) 06 Q the result of a lost grant by a 
zamindar or a lost agreement by him 
with raiyats allowing them to take the 
fish permanently on payment of *pasi- 
vari . It was pressed upon us that as the 
question of presumption of a legal origin 
was not pointedly raised in the lower 
Courts, we should seud the case back for 
trial on the point and finding thereon. I 
do not think it necessary to do so, as 

2. (1911) A 0 G23. 

3. (1882) 7 A C 033. 


the facts required for it were stated by 
the defendants and evidence all taken 
and the Courts have given their opinion 
on that evidence. Issue 1 was wide 
enough to cover the question. It is not 
stated that there are any new facts to he 
considered with reference to this point. 
In similar circumstances their Lordships 
of the Privy Council disapproved of the 
course of sending the case for a finding : 
see the case in Bhola Nath Nundi 
Midnapore Zamtndary Co. (l) already 
cited. It was next urged that from the 
very nature of the right claimed here it 
should be held to be one unknown to law 
and for which no legal origin could be 
presumed, and reliance was placed on the 
casein Harris \. Chesterfield {Earl) (2) 
above cited. That was a case where “a 
right by prescription in a que estate for 
a profit a prendre in alieno solo", viz., 
the right to take fish in the river Wye 
at a place where the bed of the river was 
in the possession of Lord Chesterfield and 
his co-plaintiff, the river being non-tidal 
there, was claimed by certain villagers 
as appurtenant to their tenements and 
the right claimed was expressly stated to 
be without stint and for commercial pur¬ 
poses, namely, to sell the fish in the 
market. Their Lordships by a majority 
of one held that such a right was un¬ 
known to law and should not lie re¬ 
cognized, as the exercise of such an un¬ 
limited right tended to the entire des¬ 
truction of the subject-matter of the 
right. The reasoning is clearly put in 
the judgment of Cozens Hardy, M. R.; 
see the report of the case of Chesterfiel I 
{Earl) V. Harris (4) in the appeal Court, 
jiarticularly the observations on p. 410. 
That reasoning was adopted by the majo¬ 
rity of their Lordships. 

Now such a question as this has not 
been raised in the present case ; and con. 
soquontly the facts necessary for it have 
nob been investigated. In the first place, 
it is not clear whether the ^igbt claimed 
^here is not a right in gross vested in the 
raiyats of Manjoori village as a body, in 
which case it may well be that no ques- 
tion of unreasonableness will arise : see 
the observations of Buckley, L. J., in 
the same case on appeal in the middle of 
the p. 421. In the next place, assuming 
the right claimed is one appurtenant to 
the holdings of the raiyats in the village, 
it does not seem to be an unlimited one. 

4.' (l‘'>08) 2 Ch 3 V 7 . 
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and witlioub stint as in the English case. 
What the raiyats claim is the right to 
taka fish in the manner they have been 
taking for all these years. Such an exer¬ 
cise of the right has not hitherto led to 
the destiucbion of the fish in the tank 
nor apparently even to its diminution in 
numbers. There is no reason to assume 
a different result in the future. If there 
is excessive fishing the zamindar may 
have a right to restrain it, but that is 
nob the question here. I hold that the 
claim of the raiyats cannot be rejected in 
second appeal on the ground of unreason¬ 
ableness, as argued. I may observe that, 
though the rights of fishery in other 
people’s waters are very common in India, 
particularly in the northern parts, no 
case has been cited to us from any of the 
Indian Reports whore snch a right has 
been negatived on the ground pub forward 
above. I am therefore of opinion that 
on the finding of the lower Courts that 
plaintiff has failed to prove his title, 
whicli is a finding of fact on the evi¬ 
dence in the case and which we must ac- 
ce[)b in secon 1 appeil, his claim to disturb 
the long ertaijlislied practice in the vilUge 
regarding the fishing in the tank was 
rightly rejected an 1 Ins suit was rightly 
dismissed. It is not necessary to express 
any opinion on the question of limitation 
or on any other question raise 1 in the 
case. I agree that the second appeal fails 
and should be dismissed with costs. 

s.n./r.k. Appeal dismissed. 
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Abdur Rahim, Opfg. G. T., Seshagiri 
Aiyar and Phillips, JJ. 

K. N. Eoma Aiyar —Defendant — 
Appellant. 

V. 

G. Parthasarathy Chetly and others 
—Plaintiffs—Respondents. 

Letters Patent Appeal No. 102 of 1915, 
Decided on 7tl^ August 1916, against the 
judgment of Sadasiva Aiyar,J. in 0. S. A. 
No. 83 of 1913. 

(a) Astignmenl—Equitable asiignmenls— 
Authority to collect decree and pay decree 
holder out of proceeds amounts to equitable 
assignment. 

Defeudmt authorised plaintiff to collect car* 
tain decrees and to pay a certain sum out of the 
proc^'fids to hirn«elf: 

Held : that this amounted to an rquitable as¬ 
signment of the decrees in plaintifi's f ivour. 

, [P 177 0 2] 

(b) Assignment—Equitable assignment— 
Agreement that debt shall be paid out of spe- 


. Parthasarathy 1918 

cific fund or from money received from 
particular source, amounts to equitable as¬ 
signment. 

An agreement between an assignor and an as¬ 
signee that a debt shall be paid out of a specidc 
found, or an undertaking to pay over t) another, 
monejs to be received from a particular sjurce 
amounts to an equit ible assign nent. [P 177 G 2] 

L. A. Govindaraghava Aiyar —for 
Appellant. 

T. Narastmha Aiyangar and C. Nara. 
simhacharia )—for Raspoodents. 

Sadasiva Aiyar, J. —The question for 
decision in this appeal is whether the 
facts appearing from the oral and docu¬ 
mentary evidence in this case have created 
either of the two following rights in the 
pfaintiff : (l) the right of a legal or an 

equitable assignee of the decree in Origi¬ 
nal Suit No. 90 of 1901 on the file of the 
Subordinate Judge's Court of Trichino. 
poly; (2) the right bo a charge on the 
amount of that decree debt to the extent 
of the sums entered in Sch. A of the 
plaint. (The phrase “equitable assign¬ 
ment by way of charge” is used in many 
English and Indian cases, but I do not 
like it as it seems to me to bean ambigu¬ 
ous phrase likely to cause montal confu¬ 
sion. It may mean an assignment of that 
portion only of the right assigned which 
portion is sufficient to satisfy the amount 
duo to the assignee; or it may mean the 
mere creation of a charge in the assignee s 
favour, the assignor retaining the owner¬ 
ship of the moneys duo to him and the 
right to take legal or other proceedings 
to recover the moneys. I think that 
Courts in India ought nob to perpetuate 
distinctions between legal rights and 
equitable rights and should not hold that 
there might be an equitable assignment 
which is a thing distinct from a legal as¬ 
signment. I am aware that in Shair 
Mull V. Singaravelu Mudali (l), the 
phrase “equitable assignment” is used by 
bsvo eminent Judges. In that case, soli¬ 
citors got a power-of-attornsy from their 
client authorising them to receive all 
• moneys due to their client under a decree 
and they also got a separate letter from 
their client authorising them to satisfy 
their (the solicitors’) claim out of the 
moceys so received by the solicitors. 
seems to me that instead of oalliog their 
right as duetoan “equitable assignment 
with or without the addition of the words 
“by way of charge” the created right 
might have been more appropriately and 
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simply called a charge” on the moneys 
recoverable by the client under his de¬ 
cree. 

Such a charge on moneys to be re¬ 
covered, while not affecting bona fide 
assignees of the decree without notice and 
for valuable consideration, cannot be ig¬ 
nored by the attaching creditors of the 
creator of the charge or by the assignees 
of the decree with notice of the charge fo 
created. I notice that in a subsequent 
case reported as Palaniappa v. Laksh- 
maiia 12) to which also Muthusami 
Aiyar,-T, [who took part iaShair Mullv, 
Singaraveln Mudali (i)] was a party, 
the learned Judge called the plaintiff’s 
right created under a similar state of 
facts as a charge, though he quoted 
English cases which make distinctions 
between legil assignments and equitable 
assignments which have to be completed 
into legal assignments. As far as I could 
understand, a legal assignment of moneys 
or funds seems to be a transfer of the 
rights in funds already realised and ear¬ 
marked, while an equitable assignment 
seems to be the transfer of the right to 
moneys which have hearaftor to bo re¬ 
covered and realized, the equitable as¬ 
signment being, I take it, converted into a 
legal assignment as soon as the moneys 
are realized. An ‘equitable assignment 
by way of charge” seems to moan no moie 
than a charge created on moneys to be 
realized thereafter. As I said before, I 
am unwilling that in India the assign¬ 
ment of a right to receive moneys, or a 
chose in action, should beoalled an ’equit¬ 
able assignment’ instead of using unam¬ 
biguous expressions showing the exact 
right assigned. 

Id the present case, I am inclined to 
hold that the agreement Ex. B, dated 
14th July 1909, when read with tlie 
power of attorney Ex. C, executed on the 
next day, did create, according tothecase 
in Sliair Mullv. Singaravelu Mudali {!). 
a charge in the plaintiff's favour on the 
amount of the decree passed in the suit of 
1901, though there was no assigtjment of 
the decree itself. I am further of opinion 
that this charge was not given up in 
December 1909, when the plaintiff ac- 
cepterl the new arrangement proposed by 
defendant 1 to him in the letter Ex D. 

was given up was only the plain¬ 
tiff 8 right to exercise his povvers under 
^i 0 _p^er of nttornev. Ex. C. to himself 

2, {1893; 16 Mttd 429. 


take steps to execute the decree as agent 
of dofoDtlant 1 and to get into his own 
hands directly the moneys realized in 
such execution. In Ilaisbury's La\\ 3 of 
England,^ Yol. 4, p. 37G and 377 (Para 800), 
twelve different kinds of transactions are 
said to be good, equitable assignments.” 
The headings under whicli the present 
case could fall are the 4th, 8th and Pth : 

‘’An agreement between an assignor and an 
assignee that the debtsball be paid cut of a speci¬ 
fic fund coming to the debtor. A declaration 
in writing by the assignor that he holds at the 
disposal of the assignee a sum due to him from a 
third party." "An undertaking to pay over to 
another moneys to be received from a particular 
source " 

In the case in William Brandt's Sons 
and Co. v. Dunlop But.her Company (3) 
tiiore was nob only such an agreement 
between the creditor and the debtor, hub 
the creditor wrote to the debtor's debtor 
mentioning the agreement and requiring 
him to sign an undertaking to pay the 
moQoy to the creditor. Notice to the 
debtors debtor is however not treated as 
of importance oxce[)t as showing the in¬ 
tention of the parties. Lord liaUbiiry’s 
Book quotes however several other 
English cases in the foot notes (h), ()) and 
(ra) at p. 377 in support of the broad 
propositions enunciated in the 4th, 8th 
and 9th headings. In Gur Prosad v. 
Gorakhpur Bank Lid. (4) the debtor’s 
debtor assented to the charge notified by 

the creditor and the learned Judges say : 

Jt is uunece'-sary to s iisidt-r whether the as* 
sisnment would have b-en valid if tbe debtor’s 
d'ibtor (who was a biuk) had refused to recoguise 
the as'igocnent, as it oxpres.-sly recognised the as- 
sigoutent" 

by way of a charge. There are however 
observations in that case which are on 
the same lines as those made in the 
English cases cited in IlaUbury. I do not 
feel myself strong enough to ignore the 
cases in Shair Mull v. Singaravelu 
Mudali (l) and Palaniappa v. Lak- 
shmanan (2), already referred to. Those 
cases seem to decide th it a charge could 
be created in favour of B by A on unre¬ 
alised funds due to A, if a written promise 
is given by A to pay the sums due to B 
out of these funds when realised and also 
if A gives a power of attorney to B to 
realise those sums anJ auth)rizs3 B to 
pay himself out of these sums wlien re- 
alize<l The plaintiff' is therefore entitled 
t o a ch arge as against defendant 2 who 

3. (lOu-yj A 451. 

4. A I R 1914 All 279=24 I C 385=86 All 
607, 
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knew all the facts, and I would dismiss 
the appeal. Bub to borrow the language of 
Brett, J. in the case in Field v. Megaw 
(5), though in that case it was held on 
the facts thit no charge svas inboudel to 
be or was created: 

“I rQU5t confess I have ontortaiued some doubt?. 
The la A’ upon this subject is brought to such an 
exquisite degr.je of rednenient that it is by uo 
me.ius easy to understauj it.” 

t would therefore pass no orders as to 
the costs of this appeal. 

Napier. J.—This is an appeal from 
Civil Suit No. 1-12 of lOlGontheOriginal 
Side of this Court in which the Chief 
•fustice (then Wallis, J.) has held the plain, 
titt entitled to a charge on a certain sum 
of money in deposit in Civil Suit No. 20 
of 1912 in priority to the admitted in¬ 
terest of defendant 2 in the same amount. 
The appellant contends that, whatever 
he the rights of the plaintiff as between 
himself and defendants 1 and 3 his in. 
terest does not amount to a charge. The 
learned trial .Tudge, on the authority of 
Willia7n Brandt's Son & Co. v. Dunlop 
lluhher Cornpanij (3), has held that no 
special form of uorils is necessary to 
effect an assignment of an interest, whe¬ 
ther that assignment he absolute or by 
way of charge and that all that has to he 
gathered is the intention of the parties. I 
entirely agree with this view. The learned 
Judge who had the witnesses before him 
further came to the conclusion that what 
happened should be gathered from the 
documents which have been exhibited in 
the case as being more reliable than the 
oral evidence. This expression of opinion 
by the learned Judge is of impovtauce, 
because I should be slow to differ from 
him on a matter of appreciation of oral 
evidence; bub I have come bo a conclusion 
different to that taken by him on the 
result of the documents. The history of 
this transaction is to be found in Exs. A, 
9, E. B. C. D, F, 3, 12. K and G. The 
property, the subject of the alleged charge 
consisted of two decrees obtained by the 
father of defendant 4 against strangers to 
this suit These decrees were assigned by 
defendant 3. the agent and partner cf the 
said defendant 4, to defendant 1 by 
Ex. .A ou 15th December 1903. Exs. 9 
is an agreement executed by defen- 
daat on the same date with defen¬ 
dant 3 in which he agrees to pay defen- 
^ nt 3, o ut of the moneys collected, 
o (I860; 4 'o p”660. ~ 


Rs. 6,000 due to him from defendant 4; 
to take Rs. 4,000 which was due bo him¬ 
self, and to pay over the balance either to 
defendant 3 or to persons named by him. 
It appears that nothing was done by 
defendant 1 towards the execution of 
these decrees: and an arrangement was 
come bo bv defendants 1 and 3 with the 
plaintiff for the plaintiff to provide money 
to carry on the legal proceedings. 

This appears by Ex, E, dated lObh Juno 
1909, Ex. B of 14th June 1909. and Ex. C 
of 15th June 1909. By Ex. E those 2def0D- 
dants write to the plaintiff that in the 
matter of his paying sums for the suit of 
defendant 4 (that is, the decrees) they 
give this guarantee letter to the effect 
that they shall be guarantees to take steps 
and collect, for his filing suits to collect, 
for hia taking steps to collect the amount 
and for his collecting the amount. This 
somewhat obscurely worded letter indi¬ 
cates nothing more than that the plaintiff 
should supply the money and collect the 
amount, the defendants undertaking to 
assist him. The next document Ex. B is 
the ’document relied upon as an assign¬ 
ment. It is flabed 14th July 1909 and pur¬ 
ports to he an agreement entered into 
between defendant 1 and the ]>laintiff. It is 
signed by defendant 1 and recites the 
assignment to him (Ex. .A). It contains 
the following sentences: 

“I bavo given you authority to collect thes^ 
sums of money. A'ou yourself should layout the 
moneys to be incurred for the expenses of collect* 
ing the aforesaid decree amounts and keep ac¬ 
counts. As soon as the aforesaid moneys are re* 
covered, you should take Rs 3.500 due to you by 
defendant 4 and give mo Rs. 2,600 and give 
Rs. •2,300Ito|defeDdant 3 and Rs. 1,000 to a person 
who is a stranger to this suit. You should obtain 
receipts for having paid the aforesaid persons and 
give them to me. You should tike commission at 
5 per cent for the amount recovered. The money 
that may remain after allowing for the moneys 
payable to the aforesaid individuals, the e.xpeDses 
and the commissiou should be handed over to mo. 
The general power of attorney granted to you 
shall not be annulled until the aforesaid condi* 
tions are fulfilled after the debt due on the decree 
is fully recovered.” 

The power of attorney, Ex. C, is of the 
next day. It recites the assignment to 
defendant 1 and appoints the plaintiff 
attorney to engage vakil and give vakalab 
for executing the decrees, for conducting 
execution proceedings and all other legal 
steps for recovering the money and bin^s 
defendant 1 to accept the proceedings 
conducted by the plaintiff as if they were 
done by himself. Contrasting the pro- 
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ceaclings evidenced by the document with 
those coobAinediD Ex. A, it is to be noted 
that Ex-A taken by defendant 1 purports 
to be a deed of transfer of decree written 
and given to defendant 1 and it states that 
“I have this day assigned to you all rights 
for collecting the two decrees,” that de¬ 
fendant 4 00 whole behalf it is male shall 
have no connection whatever in future 
with the decrees, that the assignor is 
bound to inform the Court of defend¬ 
ant 1 having acquired the right under 
the decrees by means of this docu 
ment as assignee and that defendant 1 
should take away the name of defend¬ 
ant 4 from the execution proceedings. 
Ex-9 also speaks of this document as an 
assignment. The reference to the noti¬ 
fication to the Court by the assignor is 
clearly with reference to 0. 21, R. 16, 
Civil P, C., which requires that when an 
assignee of a decree applies for execution, 
notice shall be given bo the alleged as¬ 
signor. It is clear therefore that defend¬ 
ant 1 was wery well aware of the legal 
process by which a decree should be as¬ 
signed. Coming to the transaction in 
dispute we find an entirely different pro¬ 
cedure adopted. Ex. E, the letter, says 
nothing about an assignment. £x. 3 

difl'ers from Ex-A in form entirely. No¬ 
where in the whole document is the word 
“assignment ’ used. It purports to be an 
agreement under which the plaintiff shall 
lay out the moneys bo be incurred for the 
expenses of collecting the amount; it 
gives him a commission on the amount 
collected, and it is coupled with a power 
of attorney from defendant 1. There was 
no power of attorney given in connection 
with Ex. A and a power of attorney is not 
only unnecessary, but in my opinion in¬ 
consistent with an assignment. An assign¬ 
ment of adecree U a transfer of property 
within the smeaning ofS.5, T. P. Act., 
being an act by which alivingperson con¬ 
veys property to another. 

Tne fact that proceedings have to be 
taken to reduce that property into pos¬ 
session does not necessitate a power 
of attorney from the transferor, as the 
right to take all legal steps vests by the 
assignment. I regard the existence of 
this power of attorney as very strong evi¬ 
dence against Ex-B, being intended as an 
assignment, and when that is strengthen¬ 
ed by the difference in the language used 
the conclusion seems to me irresistible. I 
cow turn to the subsequent history bo 


see if there is anything inconsistent with 
this view. The next document islIx.D of 
9bh December 1909. Mr. Govindareghava 
Iyer, who appeared for the appellant, 
argued that this was a forgery. I do nob 
think that this is so; but in my view it does 
nob help the plaintiff. The learned trial 
Judge considers this as a recognition of 
an existing charge in favour of the plain¬ 
tiff. I cannot take that view. In this 
letter defendant 1 writes to the plaint¬ 
iff that in consequence of the death of 
the judgment-debtor there will be further 
delay, and therefore he and dofendant 3 
think that the plaintiff had better put off 
filing the general power and allow defen¬ 
dant 1 to conduct execution proceedings 
in his own name. He promises that after 
the money is realised the amount due to 
the plaintiff will be paid to him. He pro¬ 
mises also to repay the money already 
advanced for the execution expenses. 
With all respect to the’learned Judge, I 
regard this as a strong indication that 
there had been no assignment. If there 
had been an assignment, the non-filing of 
the general power would not have put an 
end to the right of the plaintiff’ to execute 
the decree. This is to my mind a clear 
indication that defendant 1 at all events 
regarded the plaintiff as his agent for col¬ 
lection, that is, a person empowered under 

0. 3, R. 2, Civil P. C., to act for a i)arty 
in a suit. It is to be noted that the plain¬ 
tiff raised no objection to this proposal. 
He wrote a letter. Ex. F, on 7th March 
1910, that is about three months later, in 
which be called upon defendant 1 to pay 
the money advanced to vakils and other 
moneys and stated that he could not 
patiently wait until defendant I’s assign¬ 
ment matters came round. This has re¬ 
ference to proceedings which were being 
taken by defendant 4 to set aside the as¬ 
signment under which defendant 1 was 
claiming. 

The next letter is from defendant 1 to 
the plaintiff. Ex. 3. The learned Judge 
in dealing with this letter speaks of it as 
a disingenuous document in that defen¬ 
dant 1 ignores Exs. B and D altogether 
and refuses to do what he had promised 
to do. This is true, bub it does not fol¬ 
low that defendant 1 knew that what he 
was ignoring was an assignment. He 
certainly ignores bis promise bo pay the 
amounts already expendedand says noth¬ 
ing about his promise to pay the plaintiff 
the amount due under the agreement. 
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But it Goes nob indicate that he was en- 
dcavouring to resile from the arrangement 
made by Kx, D for the payment to the 
plaiLtiff of the amount due under the 
agreement. I have no doubt that the 
plaintiff accepted the new proj'osal made 
by Ex. D, %\hich amounted in effect to a 
suspension of the planintiff’s right to act 
under the posver-of attorney and a varia¬ 
tion of his rights under the agreement 
Ex. B. His right to recover the money 
under the power-of attorney and retain 
the amount due to him was cancelled and 
in its place there \^a3 a substituted pro¬ 
mise to pay the expenses already incurred 
and to pay the amount which lie had 
under Ex. B been entitled to retain. Up 
to this stage it seems tome that the plain¬ 
tiff did not think that he had an assign¬ 
ment, and it seems to me also that fcr 
some reason or ether ho was nob willing 
any longer to advance money, but jirefer- 
red to be repaid what he had already ex¬ 
pended and looked to defendant 1 to pay 
him the amount jiromised under Ex. J3. 

The next document is Ex. 12. It is 
true that the plaintiff was not a party to 
it; but uudoubteily ho subsequently be¬ 
came aware of it. It is dated 26th Novem¬ 
ber 1910, eleven months alter the date of 
Ex. D, under which the plaintiff stopped 
financing the execution proceedings, and is 
made V. iih defendant 2. It recites there, 
ceipt by defendant 1 of money for the ex¬ 
penses of execution proceeding in the de¬ 
cree in Original Suit No. 90 of 19U1 and 
charges that decree and his other proper¬ 
ties as security for the advances. Ex. K is 
the last document between the plaintiff and 
defendant 1. It has not been referred to 
by the learned Judge, bub in my opinion 
it throws considerable light on the inten¬ 
tion of tlie parties as to the prior arrange¬ 
ments. lb is executed by defendant 1 in 
favour of the plaintiff and is stated to be 
an assignment deei. It recites the ori¬ 
ginal assignment Ex. A in favour of de¬ 
fendant 1 and some clerical error therein. 
It recites that the decree in Original 
Suit No. 90 of 1901 has been satisfied; 
that is. tho decree which was assigned to 
defendant 2, and it purports to assign ab¬ 
solutely to the plaintiff tho other decree, 
the subject of Ex. A. The language is: 

“I havp assigned to you ihroogh this the said 

deoteo. You m,y petition the Di-trict Muusif s 
Court to recognise this assignment. Herealter I 
have no claim on the said decree. I have exe¬ 
cuted this assignment deed thus consenting”. 

It is suggested on behaU of the plaintiff 
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that the difference in language between 
this document and Ex. B is due to the 
fact that Ex. B was only a charge, whero- 
as this is an absolute assignment. I am 
nob prepared to accept this as being a 
sufficient explanation. Ex. 12 just abova 
referred to was by way of charge also and 
it contains clear ’language under w’hich 
the decree is made securilfy for the amount 
advanced. Nor can I believe that, if the 
plaintiff thought he held a valid assign¬ 
ment by way of charge of both decrees* 
he would have acquiesced in the subse¬ 
quent assignment of one of them by way 
of charge to defendant 2 and taken an as¬ 
signment only of the other. The last 
document is Ex. G, a letter of 11th March 
1912, a month or so after the execution 
ot Ex. K. It is addressed by the plaintiff 
to defendants 1 and 3 and ciUs upon them 
to pay the amount of Rs. 3,000 and in¬ 
terest due to him by Arunaohalain Chetty, 
i. e., defendant 4 and also Rs. 786 for 
moneys advanced to defendant 1 for the 
execution proceedings. It refers to Ex. B 
as an agreement, and it refers to Ex. 3 
and another letter not produced. It does 
nob mention Ex. D. but the claim is on© 
that arises out of Ex. B as inolified by 
Ex. D. It is iu my view absolutely in¬ 
consistent with any assignment. 

It is nob until we come to tho plaint in 
the suit tiled the next month that we find 
any allegation of an assignment and it is 
there stated in para 10 that tho agree¬ 
ment and the po.ver-of-attorney constitut¬ 
ed in law an equitable assignment of the ^ 
two decrees. In my view the d )CuaQeata 
point to the following arrangements as 
having been intend-d bv the parties. 
Exs. B and C constituted the plaintiff at¬ 
torney of defendant 1, with an interest 
in the subject matter of the agency: vid& 

S 202, Contract Act. Ex. D was a varia¬ 
tion and as that promise made in Ex D 
was nob carried out, the plaintiff has 
rights against defendant 1 for breach of 
contract. That however is not an interest 
within the meaning of S. 5. T. R. Act, 
which can bake precedence to the un¬ 
doubted charge of defendant 2 on bh© 
decrees. There remains the contention 
in the written statement referretl to, that 
the documents constitute an equitable as¬ 
signment apart from intention Mr. Nara- 
simha Aiyangar relie I strongly on two 
cases, Shair Mull v. Singaravelu Mudali 
(1) and Palaniappa v. Lakshmayia (2). I 
can find nothing howeverinbhe^ud^ments 
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to suggest that there was not an inten¬ 
tion to assign. The case in Irving, In re; 
Brett, Ex parte (6) relied on establishes 
that where a person borrows money from 
a brnk and in return contracts with the 
bank to hand over certain divilends re¬ 
ceived. that is a good equitable assign- 
ment of the dividends. I do not suppose 
that this would be disputed fora naoment. 
In Gorringe v. Iruell India Rubber 
Worhs (7) Cotton. Ij. J., states the law 
as follows: 

’‘Where there is a contract for value between 
the owner of a chose in action and another per¬ 
son which shows that such person is to have the 
benefit or the chose in action that constitutes a 
good charge. Toe form of words is immaterial 
so long as they show an intention that be is to 
have such beuehi” 

and Fry, L J , speaking of the letter on 
which the charge was founded says: 

‘Tc m ido the writer of the iosirumeat a iru=itee 
of the debt for the appellants and tucrcfore it is 
equivalent to an equ taOle assignmenu'' 

Tbe basis of an equitable assignment is 
stated by Lord Macnagbten in Tailiy v. 
OfficialReceix^er (8) at p. 546: 

“an assigomont of property (future in that case) 
operates in equity by way of agreement binding 
the conscience of the assignor . . , in accordance 
with the niaxi'n . . . that whenever persjns agree 
concerning any particular subject, that in a 
Court of Equity as against tbe larty himself and 
any cUimiug under him . . . with notice raises a 
trust,” 

and again on p. 547: 

“The truth is that cas's of equitable assign¬ 
ment . . . where tbe consideration has passed, de¬ 
pend on the real meaning of the agreement bet¬ 
ween tbe parties. The difficulty, gouerally speak¬ 
ing, is to ascertain the true scope and effect of 
the agreement.” 

This criterion seems to be the same as 
that quoted l)y the learned trial Jud^e from 
Wttliam Brands’s Sons it Co, v. Dunlop 
Rubber Company (3). 

I have come to the conclusion on the 
evidence that defendant 1 did not intend 
to contract to give any interest in the 
judgment-debt and that the plaintili’ nei¬ 
ther intended to acquire nor thought that 
he had acquired any such interest. In the 
absence of such intention, the authorities 
seem to mo to be clear that no interest 
passes. In the view that I take of Ex. B, 
it is to ray mind unnecessary to consider 
the other points raised by the appellant, 
namely, whether if Ex. B had been an 
assignment, there has been a waiver of 
performance on the part of the plaintitl 
and whether in view of our decision in 
Original Side Appeal No. 79 of 1913 the 

G. (ib78^ 7 Ch’DTnL ’ 

7. (1887J S4 Ch D 123. 

8 . (1888) 13 A C 523, 


plaintiff could recover morethan we have 
held defendant 4 liable for on the pro¬ 
missory notes. I v\ouId therefore allow 
the appeal but as my learned brother 
takes a different view the appeal will be 
dismissed. 

(On Letters Patent Ajipeal): 

Abdur Rahim, Offg. C j —The facts 
of this case are fully set forth in the judg¬ 
ments of the trial Judge, Wallis, C. J., 
and of SadasivaAiyar and Napier, JJ, and 
it is unnecessary to repeat them here. 
The first question argued before us is whe- 
therthe tAnsactions-evidenced mainly by 
Exs. B. C. and D constiiuted an equitable 
assignment of ihe two decrees in question 
by defendant 1 who was at that time the 
transferee of the decrees in favour of the 
plaintiff. Ex. B (dated I4th duly 1909) 
is an agreement which provides that as 
soon as the amounts of tbe decrees are re- 
alised, the plaintiff should take Us. 3,500 
due to him by defendant 4. Defendant 4 
is the person in whose favour the decree 
originally stood and who had executed 
two pro-notes of Bs, 1,500 each in favour 
of the plaintiff at the instance of defen¬ 
dant 1 who was acting as defendant 4’6 
agent. The amount was to be collected by 
the plaintiff under Ex. C, a power of at¬ 
torney which was executed the day after 
Ex. B. This arrangement was subsequent¬ 
ly varied as shown by F.x. D to this ex¬ 
tent, that instead of the jilaintill collect¬ 
ing tbe amounts due under the decrees, 
the defendant 1 himself uudortook to do 
so promising to pay the plaintifi’ the am¬ 
ounts due to him under the agreement 
(Ex. B) if the money is realized, that is 
to say, as I read it, out of the money 
which might be realised under thedecrees. 

I entertain no doubt that these facts, 
are sufficient to create an equitable assign-’ 
ment of the decrees in favour of the plain¬ 
tiff giving him a charge on the iund fer 
the amount due to him. The law is sue-' 
cinctly stated in Ilalshury’s Laws of En¬ 
gland, Vol. 4, p. 370 and 377, whoro 
among the examples of transactions w hicli 
have been held to amount to an equitable 
assignment, we find cases of an agreement 
between an assignor and an assignee that 
the debt shall be paid out of a sjiecific 
fund and of an undertaking to piy over 
to another moneys to be received from a 
particular source. Some of the Ituglish 
cases from which these propositions are 
deduced are Rodick v. Gandell iSi)Riccord 
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V. Prichard (lO), TT illiavi Brnadt'sSons Sc 
Co. V. Dunlop Rubber Compann (3). Such 
assignments by way of charge are also well 
recognised here: see Shair Mull v. Sin- 
(jaravelu Mudali (l) Palaniappa v. La- 
kshmanan (2) and Gur Prasad wGorakh- 
pur BankLtd.(\). As stated by Lord Mac- 
naghten in Tailby v. Official Receiver (8) 
the mode or form of assignment is abso¬ 
lutely immaterial, provi led the intention 
of the parties is clear. It is contended, 
however, by Mr. Govindaraghava Aiyar 
who appearjd for defendant 2w(^oobtain- 
ed a transfer of the decrees in 1912, that 
since it has been fonnd in a suit institu- 
ted by the i)laiutiff against defendant 4 
on the promissory note that the latter 
who was a minor at the time was liable 
only to the extent of Ks. 160, the plain¬ 
tiff could not have a charge for more than 
that amount under Ex. B. Bub the de¬ 
fendant 1 made himself liable for the 
entire amount of the two promissory 
notes and it is that liability that is pro¬ 
vided for in Ex. B. The extent of the lia- 
bility is expressly statel at Rs. 3.500 and 
the mere mention of the fact that the 
plaintiff' mistakenly believed that the 
whole of the amount was i)ayable by de- 
fendant 4 can make no difference. 

It was next argued by Mr. Govinda- 
raghava Aiyar that there has been a 
waiver of the charge if there was one. 
Bub both the learned trial Judge and 
Sadasiva Aiyar J., held that no waiver 
was proved and I agree in that view. 
Exs. F and G to which we have been re¬ 
ferred do not show that the plaintiff ever 
gave up his rights under Ex. B. The ap¬ 
peal is dismissed. 

Seshagiri Aiyar. J. —I entirely agree 
and have nothing to add. 

Phillips, J .—I agree. 

s.n./r.k. Appeal dismissed. 

10. (1855) 1 K <fe J 277. 
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Wallis, C. J. and Kcmaraswami 

Sastri, J. 

Gayiesa Aiyar and a7iof/ier—Plaintiff: 
—Appellants. 

V. 

Amirthasami Odayar and others —De. 
fendants—Respondents. 

Civil Appeal No. 225 of 1916, Decidec 
on 29bh October 1917, against decree o 
Temporary Sub. Judge. Tanjore. in Origi 
nal Suit No. 21 of 1915. 


(a) Limitation Act (9 of 1908), Arts. 44 
and 126—Hindu father alienating as guar¬ 
dian of minor son does not oust application 
of Art. 126 and bring it within Art. 44. 

The fact that a Hindu father executes a sale 
deed as guardian of hi.s son will not take the case 
out of .Art. 12G and bring it under Art. 44, which 
applies to cases where property belonging -to a 
minor is transferred by bis guardian; 38 All. 126; 
40 Cal. 9GG (P. C.); .34 /. C. 794; 3 I. C. 505 
and 32 I. C. 242, Fof/. [P 179 C 1] 

(b) Hindu Law — Alienation — Manager— 
Necessity—Starting of prospective trade is 
no necessity. 

The starting of a prospective trade is not a 
justifiable ground for alienation of family proper* 
ties by the manager, whether the family is a 
trading or nou*tradiug one. [P 179 0 2) 

(c) Hindu Law — Alienation — Manager— 
Necessity — Purchase of new land unless 
beneficial is no necessity. 

The sale or mortgage of ancestral lands for the 
purpose of purchasing other lands can only be 
justified if there is clear benefit to the family. 

[V 180 C 1] 

(d) Hindu Law — Alienation — Manager— 
Necessity — Presumption of validity arises 
when all adult members join provided aliena¬ 
tion is for necessity—Mere joining of adult 
members is of no avail. 

When evidence as to the necessity for a sale is 
not clear, the fact that all the a'lulb members of 
the family j)ined in it would have an important 
bearing on it.s validity, but when there no 
jus.if) ing necessity, the mere fact that all the 
adult co-parc-.uers jiiued would not give any ad* 
ditional weight to the transaction. [P ISO C l] 

(e) Hindu Law — Alienation — Manager— 
Unwarranted alienation—Mesne profits from 
date of alienation cannot in all cases be 
claimed. 

In cases of unwarranted alienations by the 
mauager toe other co-parceners are not as of 
right, entitled to mesne profits from the date of 
the alienation. Mesne profit.s being in tho nature 
of damages, each case must be dealt with on its 
own merits. [P 180 C 2] 

T. R. Venkatarayna Sastri —tor Appol* 
Unts. 

S. T. Srinivasa Gopalachari, G. S» 
Rama Chayidra Iyer, T. V. Gopalsami 
Mudaliar and S. Muthiah M udaliar 
for Respondents. 

Kumaraswami Sastri, J. —The plain¬ 
tiffs, who are the appellants, sued for a 
partition of the properties specified m 
the plaint between themselves and their 
father who was defendant 1, after setting 
aside the alienations made by defendant! 
to the other defendants. The alienations 
complained of were made under four sale 
deeds, Exs. B, C, D and F. The Subordi¬ 
nate Judge held that the alienation under 
Ex. C was binding on the plaintiffs and 
dismissed the suits as regards the items 
comprised therein. He found that the 
alienations under B, D and F were not 
binding, bub passed a decree in favour 
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only of plaintiff 2 for his share of the 
items, holding that plaintiff I’s claim was 
barred by limitation. The plaintiffs ap¬ 
peal in so far as the decree is against 
them. 

As regards the question of limitation, 
the case so far as defendant I’s alienation 
is concerned clearly falls under Art. 126, 
Lim. Act, which provides for a period of 
12 years for suits by a Hindu governed 
by the law of the Mitakshara to set aside 
his father’s alienation in ancestral pro- 
Iperty. The fact that the father executes 
the document as guardian of his son will 
not take the case out of .Art. 126 and 
bring it under Art. 44, which applies to 
oases where property belonging to a minor 
is transferred by his guardian. In the 
oase of joint family property the father is 
co-owner with the sons. He sells pro¬ 
perty as the managing member of the 
family and the mere fact that he des¬ 
cribes himself as guardian of the sons 
would not take the case out of the express 
terms of Art. 126. In Lachmi Narain 
Prasad v. Kishan Kishore Ghand (l), 
which was a case where property had been 
conveyed by the father and grandfather, 
the article that was held applicable was 
Art. 126 and the suit was dismissed on 
the ground that the alienation was more 
than 12 years before suit. In Ramkisliore 
Kedarnath v. Jainaraijan liarnraohpal 
(2) their Lordships of the I'rivy Council 
treated a suit by the sons to set a-ide a 
partition by the father giving to a stran- 
ger properties as a suit governed by 
Art. 126. I might also refer to Soundara- 
rajan y. Saravajia Pillai (3) and Kishaii 
Lai v. Shib Narain (4) and Asaravi v. 
Hatansiiifjh (5). The plaintiff is therefore 
entitled to a decree so far as his one-third 
share in the properties covered by Exs. B 
and C is concerned. As regards the aliena¬ 
tion under Ex. C, I am unable to agree 
with the Subordinate Judge. Defendant 1 
and his father, who died before 1909, con¬ 
veyed about 46 acres 45 cents of Nanja 
land and 3 acres 65 cents of Punja for 
Rs. 5,000. The recital as to considera¬ 
tion runs as follows:' 

“Owing to the distance between the said Palii 
Vialkam village and Mudikondan village where 
wo live, the cultivation and other busiuess have 

1. (1910) 38 All 120=83 I 0 913. 

2. (1913) 40 Cal 966=20 1 0 958=40 I A 213 

(P C). 

3. (191G) 34 I C 794. 

4. (1909) 3 I C 505. 

6 . (1916) 12 N L R 12=32 I C 242. 


been interrupted and a great deal of loss has been 
occasioned. lutending therefore to discharge the 
present small di bts of our family and to purchase 
lands in the village where we reside aud to better 
our prospects by carr)ing on money dealings you 
and we entered into an agreement on 20tb Octo¬ 
ber last, and under this we receive Rs. 500 in 
cash, and the amount received by us this day 
from you is Rs. 1,5C0 and the amount witii 
which we are debited under the agreement to 
receive in the presence of the Sub-Registrar of 
Kannilam from you is Ks. 3,000.” 

The distance between the village whore 
the lands sold are situate and defen¬ 
dant I's village is admitted to be within 
10 miles, and it is dilfisulb to see why 
cultivation should be interrupted and a 
great deal of loss occasioned because of 
the distance. Families often own lands 
few miles away and this would not justify 
a Hindu father iu alienating the lands. 
So far as the debts are concerned, all that 
is stated is tbit there were some 'Vresent 
small debts.” and there is no evidence 
either as to the extent of the debts or as 
to any debts having been paid off. The 
transaction was not very old and the 
existence of debts could easily have been 
proved. The family was not a trading 
family or one carrying on money-lending 
business and the starting of prospective 
money-lending transactions is no ground 
for alienating family properties. The ob-. 
servationsof the Privy Council in 
ap/ia Chcttif v. Srennath Drivnsikamonij 
Pandarci So tnmdln (6) apply with equal 
force to sales of joint family prpperties by 
non-trading families. Though there is 
nothing said in the sale deed as bo any 
difficulties having been experienced owing 
to the want of irrigation facilities, from 
evidence of the defendants' witnesses the 
sale does not seem to bo justified. The 
lands sold consisted of 46 acres 45 cents 
of web land and it appears from the 
evidence of defendant 3 that irrigation 
supply was improved by Government in 
1901 or lOO-l (prior to the sale Ex. C). 

He wants to make out that because the 
silt was not cleared by the Public Works 
Department, the harvest was poor for 
four or five years and that when the de¬ 
partment removed the silt, the harvests 
were good. D. W's 4 and 5 want to make 
out that the water 9ui)ply was bad till 
shutters wore fitted up to the irrigation 
channel and improved afterwards. It is 
nob disputed that the Government com- 
pleled the irrigation channel over tvto 

6 A I R 1917 P C 33=40 Mad 709=39 1 C 722 
=44 I A 147 (P 0). 
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years before the sale. If all that was re¬ 
quired to make the channel a success was 
the renaoval of the silt or the putting up 
of shutters, I cannot say that it was a 
prudent act to sell the lands after irriea- 
tion facilities were completed, as it was 
almost certain that the Government would 
do the needful to give a good supply of 
water. The sale or mortgage of ancestral 
lands to purchase other lands can only be 
[justified if there was clear benefit to the 
'family: Krishnasawnii Doss, In re (7), 
Snbramafiia Niida7i v. Ramasami Nadan 
(8) and Adikesavan Naidit v. Gurunatha 
Chetti (y), and having regard to the case 
with which such recitals can he made by 
an improvident father in order to raise 
money, I think Courts ought to he glow 
to find necessity unless on clear proof that 
the transaction wasone m tnifestly for the 
benefit of the family. So far as tlie price 
of the lands is concerned, I do not think 
Ex. 11. which is relied on hy tho Subor¬ 
dinate Judge, is a safe criterion. Tharaa- 
rai Selvam I’illai, the purchaser under 
Ex. li, admits that he got tho lands 
cheap. Suhramania Iyer, the vendor, 
D. W. 4. admits that he purchase! the 
lands for Rs. J.COO and that he sold the 
lands for Rs. 3.000 as ha had debts to the 
extent of Hs. 3,GOO. Tho sale deed ghows 
that Rs. bOOO went to discharge debts and 
tho price at which a needy debtor sells 
is no safe criterion as to value. Having 
regard to tRe other sale-deeds Sled in the 
case the value per acre is certainly much 
more than the price for which the lands 
have been sold under Ex. C. 

1 am not unmindful of the fact that de- 
fendant I’s father also joined in the sale 
dead. When evidence as to necessity is 
not clear, the fact that all theadult mem¬ 
bers of ihe family joined would have an 
important bearing, but when there is no 
justilying necessity the mere fact that all 
the adult co-parceners joined would not 
give any addiiional weight to the transac¬ 
tion. 1 am of opinion that tho sale of 
the land under Ex 0 is not binding on 
the plamtitla. As however it is proved 
that the lands covered by Ex. 11. dated 

for Kupeea 

3,000 out of the sum of Rs. 5.000. the 
consideration for Ex. C. the plaintiffs if 
they seek to avoid the alienation under 

ca nnot get an y share of the lands 

7. (191v) 13 I C~648^ ^- 

8 . (lUl.-Ji 1 C6S6. 
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purchased by defendant 1 under Ex. 11. 
Their claim to these lands items 2 to 27 
specified in Sch. B to the plaint, is there¬ 
fore dismissed and the property will be 
declared to be the separate property of 
defendant 1. As regards the claim for 
mesne profits, I do not think plaintiff's are 
of right entitled to mesne profits from 
the date of alienation. Mesne profits are 
in the nature of damages and each case 
must be dealt with on merits. I think the 
correct principle has been laid down in 
Dhirgee Nath v. Narasingh Tewari (lO). 

In the result the decree of the Subor¬ 
dinate Judge will be modified by decreeing 
to the plaintiffs a third share in the propor- 
tiesalienated under Exs. B and C in addi¬ 
tion to a third share deci eed to plaintiff 2. 
Tho decree of the Subordinate .ludge dis¬ 
missing the suit as regards alienation of 
the items covere 1 by the sale deed Ex. C 
is set aside, tho plaintiff getting one-tbird 
share in the sa d items (plaintiff 1 getting 
1/Gth share). As plaintiffs elect to take 
the lands in Sch. Al to the plaint which 
represent lands excbangeJ for some of the 
family lands covered by Ex. C they will 
get one-third share of the lands covered 
by Schs. A and Al to the plaint. The 
plaintiff's’ suit as regards items covered 
by the sale deed Ex. 7 (Sch. B properties) 
will be dismissel. The alienees defen¬ 
dants 2 to 6 will have a charge on the 
properties covered by Ex. 7. except those 
alienated under Ex. F. to the extent of a 
third of the consideration paid by them 
under Ex. C. There will be a preliminary 
decree for partition on the above terms. 
Each party will bear his own costs of the 
appeal. 

Wallis, C. J. —I agree and will only 
say that I concur in what my learned 
brother has said as to the question of 
mesne profits in a case like this being de¬ 
termine! upon a consideration of all the 
circumstances of the case. 

S.n /r.K. _ Deerpe varied. . 

10. (lyib) 39 All 61=35 I G 475. 
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Abdur Rahim and Napier, JR 

Kathirayasami Naicker — Plaintiff 
Appellant. 

V. 

V. Bamab3.dra Naidu and others 
Defendants—Respondents. 

Civil Appeal No. loo of 1915 and Civil 
Mise. Petn No. 1008 of I9l7, Decided 
on 19th December 19i7. 
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(a) Civil P. C. (1908), O. 21, R. 96—Mort¬ 
gage decree—Property not included in sate 
certificate but delivered to purchaser—No 
separate suit for its recovery lies—Civil P.C. 
S. 47. 

Where under a sale held in execution of a 
mortgage decree, lands not iucluded in the sale 
certificate but which by mistake are assumed to 
bo so included are delivered to the purchaser, the 
mortgagor canuot claim their re-delivery by a 
separate suit. The question whether the lands 
so delivered are correctly included in the sale 
certificate or not can only be determined by the 
executing Court on an application under S. 47, 
Civil P. 0. [P 181 C 2; P 182 C 1] 

(b) Civil P. C. (1908), O. 21, R. 96—Order 
under R. 96 is judicial order. 

An order directing delivery of possession to a 
purchaser under 0. 21, R. 96, is a judicial order. 

[P 182 C 1] 

(c) Civil P. C. (1908), S. 47—Suit cannot 
be treated as execution application when 
prejuaice is caused. 

A suit CdQuot be treated as an execution appli- 
^ cation where the effect of doing so would b3 co 
prejudice the defendant in his plea of limitation. 

[P 182 C 2J 

K. V. Krishnaswamy Aiyar —forAppel- 
lanb. 

S. Srinivasa Aiyangar, K, Rajah 
Aiyar and T. Narasimka Aiyangai —for 
Rejipoadents. 

Srinivasa Aiyangar, J. —The plaio- 
tiff 8 father Kadinyasiini on 15th Sep¬ 
tember 1893 mortgaged to Sabapathi 
Obetty, defendant 2, what may generally 
be termed the Zamindari Rjtate of Dji- 
dappanaikanur. The mortgigea sued to 
enforce his security in Original Suit 
No. 3 of 1901 on the 61e of the District 
Court of Midura an i obtained a decree 
for gale on let October 1901. Uo trans- 
ferred the decree on 28bh May 1906, to 
Mr. Ramabhadra Naidu, defendant 1, 
who executed the decree, brought what 
presumably were the mortgaged properties 
to sale and purchiasd them himself after 
obtaining the necessary sanction from 
Court. Kadiriyasami Naicker, the mort¬ 
gagor judgment debtor however died be¬ 
fore the final execution and sale. Defen¬ 
dant i, after his purchase obtained a 
sale-certificate from Court and gob posses¬ 
sion of the properties which it was as¬ 
sumed he purchased. The Zimindari of 
Doddappanikanoor consists of the two 
villages of Doddappaoaikanoor and Sem- 
patty together with their hamlets. In 
the said two villages there are ayan punjj, 
garden Ian Is of about 9462 kulis (a kuti 
is about 5/’/th of an acre] besides waste 
lanU, hills and forests which the mort¬ 
gagor owned as Zamindar. Besides these, 
there were pannai (home-farm) lands in 
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which the Zamindar was entitled bo both 
the warams. The total extent of such 
pannai lands in the Zamindari is in dis¬ 
pute and it is difficult to ascertain it from 
the evidence on the record. 

The question in dispute in appeal is 
about the extent of pannai Ian Is pur¬ 
chased by defenlanb 1 in the Court sale. 
According to the plaintiff, an extent of 
ii26 kulis, which at the time of the mort¬ 
gage to Sabapathi Ohetbi was admittedly 
in the possession of one Karaalammal, 
the widow of the predecessor of Kadiri¬ 
yasami, was not included in the mortgage 
or the suit or the decree or the execu¬ 
tion sale and did not pass to defendant 1, 
as purchaser; while according to defen. 
dant 1, the said lands and in fact all the 
pannai lands within the geographical 
limits of the Zamindari, whether in the 
possessionof Kaliriyasami, bheZimindar, 
or nob, were included in the mortgage 
and were thereafter included in the suit 
and the decree and were sold. (His 
Lordship next discussed the evidence 
and concluded :) I therefore come to 
the conclusion that the sale did not 
include the 226 kulis, though it is true 
that defendant 1 and the mother of the 
plaintiff were unler the mistaken im¬ 
pression that they were so ioclu led. 

It remains now to doil with another 
contention of respondent 1. Tnough 
the sale certificate did not inclulethe 
22) kalis, it appjirs'to he true that the 
lands on which there wcie encum¬ 
brances were placed in the possession 
of defendant 1 under S. d l9, old Civil P.C., 
by an order of Court : see Ex. 3 (a) at 
p. 86. printed papers. Among the pro¬ 
perties 80 delivered are 68 odd kulis 
out of the 226 kulis subject to encum¬ 
brances created by Bomrauthayi after 
the date of the mortgaged decree for the 
purpose of raising money to pay the 
mortgagee decree-holder as stated above. 
Respondent I's contention is, whether 
the sale certificate included these lands 
or not. inasmuch as by an order of Court 
defendant 1 was placed in possession 
(though such possession was symbolical) 
of a portion of these lands in the pur¬ 
ported execution of the sale.certificate, 
the only Court whijh can determine whe¬ 
ther the Ian Is so delivered were included 
in the sale certificate or not, was the 
Court which was executing the previous 
decree; and that can be done only on an 
• application to that Court and nob by a 
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separate suit. I think we must give 
effect to this coDteobioD. It has been 
held in several cases in this Court tliat 
questions arising between the decree- 
holder purchaser and the ju Ignient-debtor 
as regards the properties directed to be 
sold by the decree and purchased in exe¬ 
cution sale are questions relating to the 
execution of the decree and must be 
.determined under S. 47 of the Cede. The 
latest of such cases is Gimniah Vencaia- 
chalapathy Aiijar v. Pennnal Ii/“r (l). 
Mr. K. \. Krishnasamy Aiyar for the 
appellant contends that there is no case 
in which the question as to what passed 
under the sale, apart from the question 
of the validity of that sale, was lield to 
be a matter relating to execution under 
S. 47. 

That may be so, bub I see no rea¬ 
son to think that questions such as we 
have here are not questions relating 
to execution. The series of sections re¬ 
lating to obstruction by judgmenb-debtors, 
to ijossession being given to a decree- 
holder or to a purchaser in execution of 
a decree all assume that the judgment- 
debtor is to come in by way of an appli¬ 
cation in execution-proceedings if he was 
not satisfied with either the delivery of 
possesssion or with the order directing 
the sale. The order directing delivery 
of possession to a purchaser under S. 319, 
of the old Code, which corresponds to 
0. 21, R. 96, of the present Code, is a 
judicial order—see Pra7i Krishna Dhar 
V. Juramoni Chowkidar (2). The appel¬ 
lant asked that his present suit should 
be converted into an application under 
S. 47 of the Code. 

But it is to be observed that any appli¬ 
cation on the date, when tlie present suit 
was instituted, to rectify any error 
in the proceedings in execution of the 
mortgage decree would be barred by 
limitation, as more than three years had 
elapsed since the date of the order of the 
delivery of possession, and the Limitation 
Act of 1908 does not extend the time for 
making the application on the ground of 
minority, though under the Limitation 
Act of 1877 such a disability would be 
taken into account in computing the 
period of limitation. In Chidambaram 
Chetty V. Karuppan Chetty (3) this Court 
decided that the new Limitation Act 

1. (1912; 13 I. 0.138. 

2. (1909) 1 1. C. 430. 

3. (1910) 35 Mad 678=8 I C 543. 


applied to applications of this sorb and 
that a person, who by reason of minority 
would have an extended period of limita. 
tion under the old Act for making an 
application, cannot after the new Act 
came into force claim the benefit of the 
exemption under the old Act. 

Following that decision I hold that the 
plaintiff is not entitled now to ask us to 
convert his suit into an application. 
technical objecticn was taken to the frame 
of the suit by respondent 1. It was said 
that the plaintiff did nob ask for posses¬ 
sion of these 226 kalis of laud but asked 
only for an injunction, and inasmuch as 
he was not in possession at the date of 
the suit, his suit should be dismissed as 
he has nob prayed for the proper relief. 
No such objection was taken in the lower 
Court and vve are not inclined to uphold 
his contention. If necessary, the plaintiff 
should be given permission to amend the 
prayer in the plaint and we think he is 
in the circumstances of the case entitled 
to a decree for possession of the lands nob 
covered by the sale to defendant 1, ex¬ 
cept the 68-6-3 kuHs which the plaintiff 
is not entitled to recover by a separate 
suit. The lands so excepted are those 
described in Sch. D of the plaint. The 
plaintiff will also be entitled to mesne 
profits on the lands now decreed to him. 
That will be the decree in the appeal. 
The plaintiff and defendant 1 will pay 
and receive proportionate costs both here 
and in the Court below. I ought to draw 
attention to the fact that the translation 
of the portion of Ex. 2 (f) which contains 
the description of the properties mort¬ 
gaged, which is the moat important por¬ 
tion for the purpose of this appeal, is 
incorrect. 

Abdur Rahim, J. —I agree. 

(The appeal having been posted to be 
spoken to on 4th April 1917 and the 
Miscellaneous Petition coming on for 
heiring on the same day before .\bdur 
Rahim and Srinivasa Aiyangar, JJ., the 
Court made the following) 

Order .—We think it better to have a 
report after inquiry by the lower Court 
on the point in dispute between the 
parties raised in Civil Miscellaneous Peti¬ 
tion No. 1003 of 1917, namely, whether 
"No. 2802” in Sch. C of the plaint is a 
mistake for "No. 2801” and whether 
what is claimed in Sch. E is really 
"No. 2801.” Time for the submission of 
the report will be till the re-opening of 
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this Court after the ensuing summer 
reoess. 

(Id compliance with the above order, 
the Temporary Subordinate Judge of 
Ramnad at Madura submitted the follow, 
ing) 

Report. —I have been directed by the 
High Court to report whether No. 2802, 
in Sch. C of the plaint is a mistake for 
No. 2801 and whether what is claimed in 
Sch. E is really No. 2301. 

On the above evidence, therefore I have 
no hesitation in saying that the paimash 
No. 2802 in plaint Sch. C is a clear mis¬ 
take for paimash No. 2801. 

The land claimed in Sch. E is water- 
spread or the tank-bed and the extent 
given is 20 kulis. D. W. 1. the Karnam, 
says that the paimash No. of the tank- 
bed is 2802 and its extent is 20 kulis. 
So, his evidence places the matter be¬ 
yond all doubt, and therefore what is 
claimed in Sch. E is really not paimash 
No. 2801 but paimash No. 2802. I find 
the point accordingly. 

(The Appeal and Civil Miscellaneous 
Petition coming on for hearing after the 
return of the report of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in compliance with the order of Court 
dated 4th April 1917, the Court delivered 
the following) 

Judgment. — We accept the finding 
and the plaint will be amended in accord¬ 
ance with it and the decree will follow. 
The appellant will bear the costs of 
respondent 1 in this petition. 

S.N./r.k. Decree modified. 
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Seshagiiu Aiyar and Napier, JJ. 

(Vysravxnaih Manakal) Raman So- 
wifli/ajfpad—Plaintiff—Appellent. 

v. 

{Marampure Tkalakkodi M adhathil 
Karnavathi) Kunhu Kutti Kovilamma 
and others Defendants—Respondents. 

Second Appeals Nos. 924 to 926 of 
1910, Decided on 15th November 1917, 
against decree of Sub-Judge, South Mala¬ 
bar, in Appeal Suits Nos. 875 to 877 of 
1914. 

(a) Malabar Law •— Devaiwoixi — Position 
and functions of Uralan and Samudayi 
stated Latter is not always agent—He may 
be some times trustee and former may have 
powers of temple committee to supervise 
and control—Where founder's family which 
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reserved rights of Uraima becomes extinct, 
Samudayi becomes real Uralan. 

A Samudayi cannot accurately be described iu 
all cases as the agent of the Uralau. There may 
bo a temple in nhich the Uralau i.s tho person iu 
whom the property and the managemeut vest 
and such a temple may have a Samudayi who 
will be the agent of the Uralau. Iu such a case, 
the Samudayi will not be entitled to sue or 
defend actions in his own name. There may be 
Institutions in which an absentee Uralan per¬ 
forms only tho functions of a supervisor or con¬ 
troller, leaving the management and legal owner¬ 
ship of the Dewaswom properties in the Samu¬ 
dayi. The Uralan in such a case will have very 
nearly the powers of a Temple Committee and 
the Samudayi those of a trustee. The right of 
suit will be in the S.amudayi in these institu¬ 
tions. There may be a temple in regard to which 
the founder's family which exercised the Uraima 
right ceased to exist generations ago. In such a 
case the Samudayi will be the real Uralan. 

[P 186 C 2] 

(b) Malabar Law—Devaswom—Hereditary 
samudayi—Declaration by, do not bind his 
successor. 

In the case of hereditary Samudayis, the de¬ 
clarations and acts of a Samudayi will not bind 
his successor-in-office belonging to the same 
family. [p iS8 C 2] 

(c) Malabar Law — Devaswom — Title to 
Devaswom properties could be acquired by 
prescription by Samudayi and become 
trustee. 

Alike under theLimitation Act of 1908 as under 
the earlier Acts of i869 and 1871 it was compe¬ 
tent for the Samudayi to acquire a title by pres¬ 
cription to tho Devaswom properties and to be 
recognized as a trustee : 1 Af. i7. C. R. 258, 
Diss. from. 

(d) Malabar Law — Devaswom—Samudayi 
can recover possession of properties against 
Uralan claiming by prescription without 
proving that he is trustee—He must prove 
possession and management. 

A Samudayi therefore entitled to sue for 
recovery of the Devaswom properties on proof of 
possession adverse to that of the Uralan and of 
repudiation of his agency. It is not necessary for 
him to show that he became a trustee. It is 
enough if he proves possrs ion and the manage¬ 
ment of tho temple affairs. ^ 

(e) Malabar Law—Devaswom — Hereditary 

Samudayi is not mere agent of Uralan. 

Per Na^er, J .—A hereditary Samudayi, whose 
office entails the doing of many acts cf manage¬ 
ment, is not a mere agent of the Uralan affected 
by the ordinary principles of agency. [P 190 0 2] 

(f) Practice—Pleadings —Courts should not 
discover graver matters in trivial plaints 
and try to adjudicate upon them. 

Per Seshagiri Aiyar. /.—Courts should, as far 
as possible, refuse to allow plaiu plaints to be 
construed as containing hidden causes of action 
and pronounce opinion thereon. Liligauts should 
not convert trivial and innocuous proceedings 
into suits for adjudication of grave issues and 
substantial rights, [P i 84 C 1. 2] 

K. Srinivasa Aiyangar —for Appel¬ 
lants. 

T. B. Bamachandra Aiyar—for Res- 
pondeots. 
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Second Appeal No 924 of 1916. 

Seshagiri Aiyar, J. —The plaintiff 
atyling himself as the Uralan and Uiima 
of the Kobtaseri Devaswom, sue^ to 
redeem a kanom of the year 1893 grantel 
by him to the tarwa<l of defen lanta 
1 to 11. Defendants 12 to IS are now in 
possession of the properties. Defendant 19 
obtained a surrender of the properties 
from defendants 1 to 11 and cliirael to 
be the real Uralan of the Djveswom. 
The defendants deniel that the plaintiff 
was the Unlan and disputed his title bo 
recover the demise 1 properties Doth 
the Courts below though nob for the same 
reasons, disinissel the plaintiff’s suit. 
Hence this second ap[)eal. Before dealing 
with the merits of the case, it is desirable 
to draw attention to a feature of Malibir 
litigation which amounts almost to an 
abuse of the machinary of civil a<lministra¬ 
tion. Ido nobin the least feel intliiencel 
by considerations of the quantum of 
court fees paid. If the legislature has 
frame 1 its provisions in such a way that 
a right c vn be litigate 1 by paving a am ill 
fee. tlie litigant is entitled to avail him¬ 
self of that privilege to his best alvan. 
'age. But where litigants are perraibtel 
CO avail themselves of the indulgence of 
che Court to convert wh it on the face of 
lb appears to be a trivial and innocuous 
proceeding into a suit in which grave 
issues involving very substantial rights 
and large properties are adjudicitel upon, 
it is the duty of the Court to use all its 
powers to prevent such an abuse. To 
loorne to particulars. The present suit 
is based on a kanom, but the matter 
decilel has practically no bearing on 
that (juestion. It is the right of rival Ura- 
Uns. that of the plaioibiff and of defen¬ 
dant 19, that has beenconsiderel in julg- 
raents of enormous length which neces¬ 
sitated the examination of numerous 
documents old and new. With what 
result ? In second appeal we are callel 
upon to pronounce our opinion on findings 
which in soma instances we can treat as 
dealing with facts, and which in very 
many respects necessitate an inquiry in¬ 
to mixel questions of fact and law. If 
the respeccive rights of the plaintiff and 
defen lanb 19 were directly in issue, the 
suit would have been file I in a different 
tribunal from which a first appeal would 
have been preferred to this Court. 

I cannot help feeling that the leni¬ 
ency with which such litigations are 


treated may enable a suitor to choose his 
own time and forum for prosecuting his 
rights Fortunately the integrity of the 
subordinate judiciary in this cjuntry is so 
well estiablishe 1 that there is not much 
feir of miscarriage of justice by such 
devices. Bub it is not ditficalb to imagine 
circumstances which may lend themselves 
to the unscrupulous ban Ding of a clever 
suitor to the detriment of his opponent. 
I hold vary strongly with Wilkinson, .1 
that Courts should, as far as possible, 
refusal to allow a plain plaint to be 
construel as containing hidden causes of 
action an 1 bo pronounce an opinioi there 
on. The parties suffer more severely 
than the Gevarnment revenue through 
such an inlulgonca. I feel no doubt that 
the use of all the powers conferred on 
Courts relating to the alditionor lalobioa 
of parties, bo the returning of p'ainbs for 
amendment or for presentation to the 
pDper Ccurb with reference to the sub¬ 
stantial questions in issue, weal I ten 1 to 
advance justice and not bo retvrl it, It 
mly disourage—what is new pursuol as 
a fine art—bhecompellin? of Courts bo 
deal with questions which ex f ic’c h ave no 
relev anev to the reliefs sb ate I in th e pUinb. 
Before I Dave this subject, let me refer 
to another concrete instmee biksn from 
this s=*cond appeal, which enforces in a 
mirlcel de^oe the necissi-.y for ch s above 
caution. For nearly half a ceoturv the 
plaintiff's Tllom an ldefealanG I9'r^ Ivovi- 
lagcm have b-^en playing a game of hide 
and seek. They darel not facaevcb other. 
In suits for rent aul for ralemption ten- 
an’^s wore encourage I to set up the rights 
of defenlanb Ill's Kovilagom. Dojuments 
were summoned from and produced by 
the rival claimant. Some of them were 
characterised as impudent forgeries in the 
earlier litigation; but time has rolled 
on, they have gtinel eanctibv by age: they 
have now risen to the distinction of being 
reverentially handled lest they grumble 
to pieces and to the dignity of being re¬ 
garded by the translator as undeciphera¬ 
ble in places as to words, syllables and 
phrases. 

I am referring to Ex. 7 in particular; 
let us look at the result. Oa the present 
occasion, the Sibor.linabe Tuige.differing 
from the District Munsif and differing 
from a previous Subordinate .Judge, has 
held that the document is genuine. lu 
second appeal, we are perforce compelled 
to accept that finding. If in the earlier 
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litigation, the Court had refused to raise 
any issue on the rival claimants’ rights 
or to permit subpoenas to be taken out on 
those issues, the question would soon 
have been brought to a head and the 
parties would have directly raised the 
point earlier. I have made those prefatory 
remarks, as I feel that the laxity of the 
Courts helps dishonst litigation to resort 
to device for stifling justice and for avail¬ 
ing themselves of the processes of law to 
gain an undue advantage over honest 
litigants. Now I shall deal with the case 
bearing in mind the limitations which 
the law imposes on a Court sitting in 
second appeal. Mr. K. Srinivasa Aiyan- 
gar for the appellant and Mr. T. R. Rama- 
chandrier for the respondent have placed 
before us all that can be said in favour 
of their respective clients. The main 
points for decision are; 

(a) Whether the Kovila gom of defen¬ 
dant 19 has a subsisting Uraima right in 
the plaint Devaswom; (b) Whether the 
plaintiff is only a Samudayi; if so, what 
are his functions and privileges. A large 
number of subsidiary issues have to be 
•considered in connection with these two 
questions. The history of the Urairaa- 
ship of the devaswom is lost in antiquity. 
It is not disputed that three Nambudri 
Illoms were entitled originally to contri¬ 
bute each one Uralan to the temple. Two 
of them became extinct before 1841. The 
last lllom, which may for brevity’s sake 
be called the Oravil lllom, had an un¬ 
doubted claim tooneUralan. FroraEx. 15, 
it is clear that the last surviving member 
of the Oravil lllom assigned the Uraima 
right to the Padinhare Kovilagom, of 
which defendant 19 is the presenbTham- 
burabbi. From subsequent documents 
which it is nob necessary to refer to at 
length, it appears that the transferor re¬ 
garded himself as jointly entitled with 
the Padinhare Kovilagom to betheUralan 
of the temple. It may be that the last 
member of the Oravil lllom acquired the 
rights of the two other Illoms by Attala- 
dakkam right. It is unnecessary to pursue 
this inquiry. The Oravil lllom became 
extinct in 1843. To my mind, it admits 
of no doubt that originally the plaintiff’s 
predecessors regarded themselves only as 
agents of the Uralan. It is the subsequent 
development of their rights and the 
extinction or supersession of the rjghts 
-of defendant 19 s Kovilagom that have 
-to be considered in this case. I may 
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at once say that the pretension of 
the plaintiff to stylo him.self as 
the Udaima or the owner of the Deva¬ 
swom has nob a shred of evidenco to 
support it. Mr. Srinivasa Aiyangar did 
nob argue tho case on that footing, llis. 
contention was that since 1800 tho 
plaintiff's predecessors have been setting 
themselves up as the sole managers of 
the Devaswom and have thereby acquired 
an indefeasible right to manage its 
affairs, by whatever name they may be 
called. 

He also argued that defendant 19*3 
Kovilagom lost the right, if they possess¬ 
ed it at any time, by the bar of limita¬ 
tion. It is common ground that the 
transfer referred to in Ex. 15 was incapa- 
ble of conferring a legal right to the Llrai- 
maship. M. Ramachandrier contended that 
by exercising the rights of a Uralan since 
1841, defendant 19’s Kovilagom acquired 
a prescriptive title to be Uralans.bhat the 
management by the plaintiff’ was only in 
his capacity as Samudayi, that the latter 
did nob and could nob acquire the uraima 
right, and that therefore plaintiff has no 
right to recover possession of the dismis¬ 
sed properties, 

These arguments of the learned vakil 


necessitate an inquiry into the respective 
rights and duties of a Uralan and of a 
Samudai. It has to be borne in mind, in 
this connexion, that the plaintiff’s lllom 
have been the hereditary Samudayis of 
the Devaswom long before 1841. Before 
referring to the oases which deal with' 
the functions of the various dignitaries 
connected with a devaswom, it may be* 
useful to inquire into the history of their! 
offices. In Malabar, as on ths East Coast, 
temples, in most instances, owe tlieir 
existence to the muniScenoe of some ruling 
chief or nobleman. Bub it would beinaccu-i 

I 

rate to say that all of them have been so' 
founded. In a small village the villagers 
might establish a temple—not a few ins-! 
tanoes of this kind are to be found on 
tho East Coast, and I do not suppose re- 
ligious evolution has beon working differ¬ 
ently on the West Coast. Whenever an 
influential chief or Karnavan founded a 
Devaswom, he would in addition to being 
its founder be its Uralan also. Distance 
from the temple and other considera¬ 
tions might induce him to appoint others 
to manage the affairs of the Devaswom. 
T he word Samudayam denotes an assembly 
of persons. That is its etymological moan- 
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iug. The chief inhabitants of a village 
where the temple is founded would 
naturally be the persona to whom the 
management would he entrusted. They 
may among themselves select a person to 
he their agent, or it may he that the 
founder himself might ask one person 
among the villagers to he the manager, 
[n course of time, the successive dis¬ 
charge of duties by the members of the 
same family would ensure to that family 
r.ho privilege of giving the raa,nager from 
its members. 

This is the process by which the i)rin- 
ciple of herelity has been evolved all 
over the world; and in a country like 
India, where reverence for established 
institutions and for long continued prac¬ 
tices is a sort of fetish, heredity gains re¬ 
cognition far more easily than elsewhere. 
In Malabar the«e conservative tendencies 
are at their highest. In my opinion, this 
processaccounts for the existence of what 
are known as hereditary Samudayis. There 
are other hereditary otlices connected 
with a Devaswom. I feel no doubt that 
at its inception theSamuda>i was only 
the agent of theUralan, if there was one, 
bub the reasoning by which a hereditary 
Samudayi can be regarded as a perpetual 
agent is a conception of law wliich de¬ 
mands serious consideration. Further, 
it is not correct to assume that the Samu¬ 
dayi remained an agent, pure and simple 
even after the extinction of the house 
which founded the devaswom. The sug¬ 
gestion of Mr. Ramachandrier that if the 
Tarwad or kovilagom which founded the 
Devaswom became extinct, the right of 
the Uralan would escheat to Government 
requires more authority to support it 
than the learned vakil has given us. 
After the policy declared in Act 20 of 
1863 it is open to argument that the 
Government divested themselves of their 
right to claim this particular kind of 
escheat, even if the proposition is unex¬ 
ceptionable that the right of trusteeship 
which vestel in the owner of temporal 
prop)erties would pass by reversion to the 
Crown by virtue of his private properties 
having escheated. It is more natural to 
suppose that the disappearance of the 
hereditary Uralan will be followed by the 
development of the Saraudayam into the 
Uralan. 

In Moores Malabar law this process 
is hinted at as of constant ocoorrence. 
Holloway, J., seems to have set his face 


against this practice. Before'passing away 
from this subject, I may say that the 
main conditions regarding the respective 
functive functions of these officers of the 
templo are not to be gathered from a 
priori notions regarding their rights as 
understood in ancient times, but from 
the usages of the particular institutions 
concerned. There may be a temple in 
which the Uralan is the person in whom 
the property and the management vest 
and such a temple may have a Samudayi 
who will be the agent of Uralan. In 
such a case, the Samudayi will not he 
entitle 1 to sue or defend actions in his 
own name. There may he institutions in 
which an absentee Uralan performs 
only the functions of a supervisor or con¬ 
troller, leaving the management and legal 
ownership of the Dewaswom properties in 
the samudayi. 

The Uralan insucha case will have very 
nearly the powers of a Temple Com- 
mibtee and the Samudayi those of a 
trustee. The right of suit will he in the 
Samudayi in these institutions. There 
may be a temple in regard bo wliich the 
founder's family which exorcised the 
Uraima right ceased to exist generations 
ago. In such a case, the Samudayi will 

be the real Uralan. 

On the merits, the first point raised 
by Mr. Srinivasa Aiyangar was that the 
suibshould be confined tothe consideration 
of the question whether defenants Itoll 
have any valid defence to surrendering 
property which they obtained under the 
demise of 1898 and that the rival claims 
of the plaintiff and of defendant 19 
should nob bo gone into in this case. 
He argued that defendant 19 was im¬ 
pleaded, nob because he claimed the 
Uraima right, bub on the ground that he 
was the assignee of the other defendants. 
In view’ of the principles enunciated by 
me in the opening paragraph of thisjudg- 
ment, I would have been prepared to 
strike out all the averments on either 
side which do nob relate to the question 
of surrender, had it not been for the fact 
that the plaintiff deliberately challenged 
the title of defendant 19 and invited a 
decision upon the respecti %'0 titles of the 
parties. Even this may be ignored, but 
for the fact that the questions involved 
in the suit have been elaborately gone 
into in the two Courts and it would re¬ 
sult in sanctioning a waste of julicial 
time and energy, if at this stage, the 
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plaint is directed to be amended by strike 
ing out the contentions relating to de¬ 
fendant 19 or is directed to be presented 
to the proper Ooart on the ground that 
the substantial relief claimed in the plaint 
should be properly valued. Tne plaintiff 
apparently felt emboldened by his sue 
cesses agiinst tenants behinl the back 
of defen iant 19 and was prop ire I to meet 
him in the open field. Defen lant 9 
thought that this was her last chance and 
concentrated all her strength upon esta¬ 
blishing her case. Much as I regret that 
the Courts below should have allowed 
this suit bo bo treated in the way it has 
bean done, 1 am not prepare! to wipe out 
all that bas bean put on the record by 
either side and to treat the suit as one 
for redemption, pure ani simple. In this 
view, I do not consider it necessary to 
express any opinion on the interesting 
question of estoppel by ben mb argued by 
the learned Vakil for the appellant. 

The next coatention was that the Ko- 
vilagorn defenlant 19 ha I no ri’hb to the 
Uraiina right. Until the Judiciil Com- 
mittoo rule I in Rajah Vurmah Valia v. 
Ravi Varmah Kiinhi Kutty (1) that an 
assignment of the trusteeship wasoppasel 
to public policy, it seems to have been 
the practice, not only on the West Coist, 
but also on the East Coast to transfer 
such rights. But the pronouncement of 
the Committee mu^t bo deemed to have 
declare I the pre existing law. Therefore 
the question is whether the Paiinhare 
KoviUgorn acquire 1 a prescriptive title 
to be the Urilan of the Devaswom. The 
learned Vakil (or the appell mt, contend¬ 
ed that boyonl an aoknowle Igmenb by 
the plaintiff’s lllom of their liability to 
render accounts, the Padinharo Kovila- 
gom was not shown to have had any 
possession of the Davaswo.n properties 
either actually or constructively and that 
consequently no adverse possession was 
acquired. Che documents to which the 
learned Vikil for the respon lent drew 
our attentija show that the defendant 
19th 8 Kovilagom was in manageraent of the 
properties through the pUinuff’g lllorn. 
Exs. 3-i, 13, 1. 87, 1 (a) and 12, among 
other documents, prove active parbicifia- 
ticn in the affairs of the Devaswoii. 

The Subordinate Judge has found that 
up to 1860 the Padinhare Kovilagom 
took an active part in looking after the 
afffurs of the plaint ^mple”; and I think 

1. (1876*7aj i Mad 2.36=4 J A 76 (P'O)] 


there is ample evidence to support this 
finding. I, therefore, hold that the 
defendant 19th’s Kovilagom would have 
acquired a prescriptive title to the 
Uraimaship by the year 1860 if the law 
permitted them to do so. As regards 
the suggestion that that acquisition must 
be restricted bo the right of cne of the 
Uralans alone and that the plaintiff must 
be deemed to have adversely enjoyed the 
other two Urairna rights, it is enough 
to say that there is no trace in any of 
the nu.merous documents filed in the case 
that the plaiutlfl’s lllom prescribed for 
the rights of the two Uralans of tlio two 
extinct lUoms. 

The finding of the Subordinate Judge 
on this question is stated in these terms 
at the end of para IS: “From 1886 
onwards plaintiQ's Mana w^as allowed 
to have its own way in all matters". Mr. 
Srinivasa Aiyangar contenied that, as 
unier the old [jimitation Acts in force 
up to the year 1871, there was no pro¬ 
vision for acquisitive prescription, even 
granting that defendant 19's Kovilagom 
had possession of the Devaswom proper¬ 
ties through their agents, they were nob 
eutibled to be regarded as Uralans. I 
was at first inclined to agree with this 
contention, but the course of decisions 

in the other Presidencies to v\hich Mr. 

T. H. Ramachandrier drew our attention 
shows that oven under the old futiii- 
tation Acts and Hegulations, title by 
prescription was held to have been 
acquired. The decision in Gunga Gohind 
Mu?idul v. Collector of‘IX- Pergunnahs 
(2) certainly lends support to this pro¬ 
position. At first it looks as if the suit 
brought by the plaintiff in that case was 
dismissed as being barred by limitation, 
but the observations on page 362 suggest 
that even under the old Acts a prescrip¬ 
tive title could have been acquired. This 
was the interpretation of that decision 
adopted in Brindabun Chunder Hoy v. 
Tara Chand Banerjee (3). The Calcutta 
High Court have taken that view con¬ 
sistently. ^eeGossain Das Chunder v. 
Issar Chunder Nath (l) and Ram Chun¬ 
der Ghosaul V. Jugguimonmohiney Dabee 
(o). In Jagamha Goswamini v. Ram 
Chunder Goswami (6) Rampini and 

2. f 1860-07) 11 M 1 A 315 (P C). 

3. (1873) 20 \V R IM. 

4. (1877-78) 3 Cal 224. 

f>. (1879) 4 Gal 233. 

6 . (1901) 31 Cal 314. 
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Pratt .7T., reviewed all the earlier decisions 
of their Court and said that notwith- 
standiug the fact that there was no pro¬ 
vision in the earlier Regulations and Acts 
of Limitation similar to S. 29 of the Act 
of 1871. title by prescription could have 
been ac(iuired under the old Act, sea 
page 317. In Jagrani Bill v. Gane^hi 
(7) the same view was enunciated, fol¬ 
lowing Gossain Das Chundcr v. Issur 
Chund^'r Nath (4) and the decision of the 
•ludicial Committee in Gujiga Gohind 
Mtindiil V. Collector of 2\.Pergunnahs 
(2). In Radhabai v. Anant ra w Bhagvant 
Deshpande (8) the Full Bench of the 
Bombay High Court accepted this view 
of the law. See the judgment of West, 
J., at pp. 228 and 229. As against these 
decisions there is an old decision of this 
Court in Kesava Pillai v. Pedu Reddi 
(9), in which it wis pointed out that 
under the Act of 1859 no prescriptive 
title could he acquired. I do not think 
that it is safe to fellow this ruling in 
preference to the pronouncement of the 
Judicial Coaimittee which has been ac- 
cepted in all the other High Courts. 

It is to bo borne in mind that under 
the English law even before the Statutes 
contained any provision by way of 
prescription the English Courts held 
that continued long possession adversely 
to the owner would confer title to the 
property. I, therefore, am of opinion 
that defendant lO’s Kovilagom must 
be deemed to have acquired a prescrip¬ 
tive right to the property before 1860. 
The next contention of the learned vakil 
for the appellant was that since 1860, 
defendant 19’s Kovilagom ceased to 
manage the temple affairs and that the 
plaintiff’s Illom acquirad a prescriptive 
title thereto as Uralan. Mr. Ramaohan- 
drier’s answer was two-fold. He relied 
on the principle that “once a Samudayi 
always a Samudavi", and contended that 
the plaintiff’s Illom was incapable of 
acquiring a prescriptive title so long as 
it did nob divest itself of the functions 
of a Samudayi, secondly, he contended 
that the course of conduct pursued by 
the plaintiff’s Illom showed that they 
only prescribed for a Samudayi's right 
and for no more. 

As regards the first contention the 
learned vaki l referred to S. 109, Evi- 

7. (1881) 3 An 435. 

8 . (1885) 9 Bom 198. 

9. (1862-63) 1 M H C R 258, 
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dence Act, It is true that once a "rela ‘ 
tionship like that of principal and agent' 
is established, it would require very' 
strong evidence to show that tliat ^rela¬ 
tionship \vas abandoned and that a new 
right was asserted to the knowledge ofi 
the principal. But the position in the' 
present case is not that of an agent ap- 
pointed by the principal. As I stated be¬ 
fore, it is a case of hereditary agents 
under hereditary principals. What I 
understand by the term hereditary agent 
or Samudayi is this; that ordinarily you 
will have to look to the family of the 
Samudayi for a person to manage the 
affairs of the Devaswom, On the death 
of the previous Samudayi and by the fact 
of a member of the Samudayi's family 
entering upon the duties of Samudayi, it 
may be taken that he was impliedly ap¬ 
pointed by the then Uralan to discharge 
the duties of an agent. It would not 
follow from this that the acts and decla¬ 
rations or omissions of the previous 
Samudayi who was a momter of the same 
family would he binding upon the suc¬ 
ceeding Samudayi. I do not say that 
there should he asannadof appointment in 
the case of each successor, but I would re 
quire very strong authority to convince 
me that each succeeding agent, though he 
belonged to the same family, was bound 
by the acts or conduct of his predeoessor- 
in office. Therefore granting for the sake 
of argument that by Exs. 7 and 44 the 
Samudayi in office at the time recognized 
the right of defendant 19th’3 Kovilagom, 
it does not follow that that acknowledg¬ 
ment would affect his successor, The 
Subordinate Judge has given the dates of 
succession of the various Samudayis from 
1843. 

It is clear from that statement in 
para. 3 that the Samudayai who acknow¬ 
ledged the title of defendant 19th’s Kovila¬ 
gom in 1843 was succeeded by one Para- 
meswaran Nambudri who died in 1852, 
that this man was succeeded by Naryanan 

Somayajipad in 1872-1873 and that the 
plaintiff succeeded to the management in 
1892-93. Now if there is evidence from 
1892 onwards that the plaintiff repudiat¬ 
ed, to the knowledge of defendant I9tb 9 
Kovilagom, the title of that Kovilagom 
and asserted his right to be independent 
of that Kovilagam, I fail to see why the 
recognition by his ancestor in 1843 should 
be against his settinguparight inhimself. 
Inl892.93; there was a very important pro- 
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oeediag to which sufficient attention has 
nob been paid by the Subordinate Judge. 
In that year the Government contem¬ 
plated instituting proceedings in escheat 
regarding the properties and rights pos¬ 
sessed by the Oravil Illora. lb is con¬ 
ceded that to this proceeding the plain- 
tili's Illom as well as defendant lOth s 
Kovilagom were parties. Mr. Eama- 
chandner relied upon these proceedings 
on the ground that the Government drop¬ 
ped their intention of claiming the proper¬ 
ties by escheat because defendant lObh's 
Kovilagom established its right to them. 
It may be that that consideration ope¬ 
rated on the Collector to give up his idea 
of claiming the properties of Oravil by 
by escheat, but at the same time it is 
clear that the plaintiti’s Illom set up its 
independent right to manage the Devas- 
wom to the exclusion of defendant 19th’3 
Kovilagom. As defendant lUth's Kovila- 
gom was a party to these proceedings her 
predecessors-in-interost must have been 
aware of the adverse claim sab up by the 
plaintiff’s Illom. 

Now the question is as to whether this 
assertion conferred a right on the plain¬ 
tiff’s Illom to manage the properties with¬ 
out the inbervenbion of defendant I9th’s 
Kovilagom. I am not now concerned in 
saying that the assertoin amounted to 
claiming Urarma riglib itself. It may be 
that the plaintiff did not until 1902 set 
up a right as (Jralan, bub if the plaintiff’s 
predecessor Narayanan Somayajipad as¬ 
serted that ho was entitled to manage the 
ptoi)erbie3 of bheDovaswomon the ground 
that there are no Uralans for the temple, 
will not that confer a right upon him to 
sue in his own name to recover property 
on behalf of the Devaswom? Mr. Karaa- 
chandrier strongly relied upon the deci¬ 
sion in Patinharipat Krishna Unni 
Nambiar v. Chekur Manakkal Nilakan- 
dan Bhattuthiripad (10) for the propo¬ 
sition that a Samudayi can never sue to 
recover trust property. 1 have exa¬ 
mined this case very carefully. I do not 
think that the present case is covered 
by that judgment. At the same time, 
I must express my respectful dissent 
from some of the very broad propositions 
enunciated by the learned Chief Justice. 
Innes, J s, judgment is not really in con¬ 
flict with my view. It was apparently 
found in that case that there was an 
Uralan in active management and that the 

10. (18«2) 4 Mad 141. 


hereditary Samudayi was ai)poinbod by 
that Uralan. The learned Judge points 
out that the religious institution was in 
the hands of trustees or Uralans. In that 
view of the facts the learned Judge was 
right in holding that the Samudayi could 
nob maintain a suit iuhis own name. Tlio 
learned Chief Justice states that the 
powers of the Samudayi areconbnod to the 
management of the temple and that when 
occasion requires, resort should he had to 
the course of applying to the Uralans to 
lend their names. If it was intended to 
lay down as a general proposition of law 
that under no circumstances could a Samu' 
dayi institute a suit in his own name, 
I would respectfully dissent from the pro 
position. But, as I said before, the facts 
of the case justify the conclusion arrived 
at in the judgment of the Court. The 
other case relied upon is Kunjunneri 
Nambiar V. Nilakunden{ll). The judg¬ 
ment in that case is very short an.I from 
the statement of facts it is clear that the 
Samudayam was a hereditary ono an 1 that 
the Samudayi executed the Kanom deed 
as the agent of an existing Uralan. liama 
Varar v. Krishncn Nambv^dri (12) was a 
case where the Samudayi managed the 
temple affairs under a written agreement 
executed to the Cralau. On the other 
hand, wo have some unreportod decisions 
in which it has been hold that a Samu¬ 
dayi can maintain a suit in bis own namo. 
Second Appeal No. lU of 1881, Second 
.Appeal No. 1088 of 1888 and Second Ai)-; 
peal No. 2250 of 1914. The truth is, in a! 
conservative country like Malabar, where 
the dead weight of pre-existing custom is 
found to be intolerable, recourse is being, 
had constantly to circuinveut that custom' 
by circuitous methods. 

It- may nob be the province of the Court 
to encourage such devices, but where as 
long-standing practice has come into exis 
tonce which is not in strict conformity 
with preconceived notions and whicli is. 
nob opposed to reason or justice, Courts; 
will not he justified in falling back upon 
old usage and bo refuse to pay attention 
to the course of development in recent; 
years. It may be that a Samudayi waS; 
not originally intended to usurp the func-! 
tions of a trustee, hut it would be idle to‘ 
deny that they have successfully usurped! 
the duties of the trustee in recent years, 
have completely ignored the Uralans, and; 

Tl.“Tl8V8*8byi2""MadTG7.~ 
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has’eplacel themselves in possession of 
the Ucvaswom properties. I am notthere- 
foie prepared to accede to the contention 
of Mr. Rinnchindrier that the moment a 
person is desciihed as a Satnudiyi he 
must he contined to the e.'terciso ot the 
fuLic'.ions ^^hich in ancient tin.es were 
coiisidered to he his, an I that he should 
not he premittel to ac juire new rights 
and ohligaticLS. The cases (luoted hy him 
onl> sliow that there niUTti)Q an open and 
notorious disavowal of agency before a 
new right is piescrihed Willinyits v. Pott 
il'i). Jlardick v. darrioL- (14). Attorna/. 
(reiieral w Corporation of Loriaon (lo), 
C'.rea v. A])puha?tnj (ItiJ and Li/ell v. 
hennrdii (l7) are all cases where the 
Cjurt- loijuirod the stronge-t proof on 
tho part of tlia a^ent who set up a title 
aivcrse to tiie jirincijial. I do nob take 
tnese dueisions to laydown that under no 
circumstances can an agent prescribe for 
the rights of the jiriucipal. On tlie facts 
of the present case, I am prepared to 
hold that thero has lieen a distinct repu- 
diation of agency hy the plaintiff’s Illom 
and tho ac'iuisition of an independent 
right to manage the Dovaswom affairs 
without recourse to in Uralan. It is not 
necessary for me to say that tho plaintiffs 
have become trustees. 

As was pointed out by the Judicial 
Committee in tho case of Jagadindra 
Nath Hoy v. Hemanta Kurnari Dehi (18), 
in order to enable a person to sue on be¬ 
half of a religious institution, all that is 
necessary is possession and management 
of its altiiirs. If both these are found, it 
floes not matter by what name the person 
is known. Moreover since 1892 the plain¬ 
tiff s lUoLO had been granting demises in 
their ow n name and have been instituting 
fcuits to recover demised properties in 
tbeir own name. Defendant I9th’s Ko- 
' iiagom never instituted any suit orgrant- 
ed any demise since at least 1860. Under 
these circumstances, I have come to the 
conclusion that the right to institute a 
suit on behalf of the Devaswom has be¬ 
come vested in the plaintiff’s Illom and 
that lb is not open to defendants 1 to 11 
to refuse to surrender the properties 

which they obtained on demise from tho 
plaintiff. 

13. (lb7lflFEq 149 ' ' ' .. . 

14. (1^70j 5 Cb 283. 

15- (1850) 2 JEac & G 217 

10. (1912) C2^0. 

17. (1889) 14 A C 437. 

18. G905) 82 Cal 129=31 I A 203=(PO). 
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On the question of whafc would suffice 
as reimdiation cf agency, I may refer to 
Dadoba v. KrishJia (19), Nabab Mir 
Sayad Alamkhan v. Yasinkban (20) and 
Sankaran v. Krishna (21) quoted by Mr. 
Kutti Krishna Menon. It is true that in 
Travancore and Cochin, the Samudayi is 
regarded as being entitled to sue for rents 
hut not to sue to recover possession. See 
Ndakandaru v. Kilakandan{'2^). These 
cases must Ire confined to Samudayis who 
liavo been appointed by the Uralans. In 
conclusion I must guard myself by saying 
that I do not decide tliat defendant 19 
has no rights in the temple. Whether she 
is still Uralan, and if she is, whether her 
rights are only those of supervision and 
control may have to be decided. It is 
enough for the dis[) 0 sal of the present 
litigation to say that the plaintiff' has 
acquired a iirescriptive right to manage 
the Devaswom properties hy granting 
Kanoms and by instituting suits for re¬ 
demption, etc., and is entitled to posses¬ 
sion. I must therefore reverse the decree 
of the Court lelowand remand tho ap- 
I'eal. There is issue No. 8 regarding ini- 
provements which have to be decide 1 by 
the Court of appeal. In the circumstances 
of this case, having regirJ to the ex- 
travagint rights set up by tho plaintiff* 
and to the fact that defendant 19 is not 
altogether an interloper, I think it is pro 
per that each party should be directed to 
bear its own costs heitherto incurred. 

Napier, J. —I agree and only wish to 
add that in my opinion tho proposition 
that a herelitary Samudayi whose office 
entails the doing of rainy acts of manage¬ 
ment, is a mere agent of the Uralan and 
thus affected by the ordinary principles 
of agency, if that is what is intended to 
be laid down in tho early cases, re.juires 
reconsideration. 

Second appeal No, 925 of 1916. This 
second appeal follosvs the decision in Se¬ 
cond .\ppaal No. 924 of 191), The lower 
Appellate Court will have to decide 
issue 11 as well. 

Second appeal 926 o/1919. Fol¬ 
lowing the judgment in the principal 
case, the decree of the lower appellate 
Court is reversed. The Subordinate Judge 
will now decide issues 2 and 6. 

S.N./R.K. _ Appeals allowe d. _ 

19. (1P88) 7 Bora. 84. 

20. (1894) 17 Bom. 755. 

21. (1893) 16 Mad. 456. 

22 18 Travancore La.v Reports 129. 
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A, I. R 1918 Madras 1913 

Spencer and Kumaraswami 

Sastri, JT. 

Vefi^citci Riimayy i Appi Roio and an¬ 
other —Plaintiffs—Petitioners. 

V. 

Chakali Veeraswamigadu and others — 
Defendants—Responlents. 

Civil Revn. Patn. No. 1312 of 1917, 
(Originally filed as appeal against Order 
No. 165 of 1917), Decided on 19th De¬ 
cember 1917, against order of Dist. Judge, 
Kistna in A. S. Nos. 110 and llG of 
1914. 

(a) Madras Estates Land Act (1 of 1908), 
Ss. 3, 77 and 189—R cmand order in appeal 
airecling suit to be presented to Civil Court 
is not appealable. 

No second appgal lie? to the High Court 
against au order of tho-District Court in appeal 
remanding a suit instituted in the Revenue 
Court for presentation to the Civil Court. 

[P 192 0 1] 

(b) Civil P. C., {1908\ o. 7. R, 10 ; O. 43. 

R. 1 (a)—No appeal lies from order under 

R. 10 in suits in revenue Court by virtue of 
Madras Estates Land Act (1 of 1908), S. 192. 

Order Ai, R. 1 (a), Civil P. C., which gives 
the right of appeal against orders pissed under 

O. ‘7, R. 10, is inapplicable to suits in Revenue 

Courts by virtue of S. 192, Madras Estates Land 
Act. [P 193 C n 

(c) Civil P. C (1908), S. 115—Appeal can 
be treated as revision when question of 
jurisdiction is involved—S. 115 is not con¬ 
trolled by Madras Estates Land Act (1908), 

S. 192, 

The Migh Court has power to treat an appeal 
as a pjtitiou in revision under S. 115, Oivii 

P. C., especially when the question in issue is 

one of jurUdietfon. S. 115, Civil P. C., i< not 
controlled by S. 192, Madras Estates Land Act 
{1908K _ _ [P193C2] 

{dj Jurisdiction—Civil and Revenue—Rent 
suit alleging land to be raiyali is cognizable 
by revenue Court although land ceased to be 
service tenure on date of suit* 

A suit for rent, based on the allogatioo of the 
land beiug a Raiyati land in which the defen¬ 
dant has occupancy rights, is cognizable by the 
Revenue Court uotwithst.inding plaintitVs ad¬ 
mission that the defendant held at a favour¬ 
able rent on cooditioo of doing services which 
were discontinued and which dlscontiniianco 
disentitled him to claim the reduction. Under 
the circuinstancas, the land cannot be said to 
be held on service tenure at the date of suit so 
as to bring it within the jurisdiction of tho 
Civil Courts. [ 1 ^ 193 C 2] 

(c) Madras Estates Land Act (1 of 1908}, 
S. 77 Case under S. 77 on plaint allegation 
Revenue Courts have exclusive jurisdiction 
—Jurisdiction depends on plaint and not de¬ 
fence—Practice jurisdiction. 

When the ullagations in a plaint bring the 
case within S. 77, the suit must be filed in the 
Revenue Court and the jn'ijdiotion of the Court 
will not dep:*nd on any pleas the defendant 
might r4i.?e. The fajt that the Court will have 


to go into complicated questions will not affect 
the jurisdiction of tho Revenue Court. 

[P 103 C 2] 

P. Nagahhushaiiain —for Appellants, 

B. Narasiniha Row —for Respomlenta. 

Judgment. — Tho Receiver of tlie 
Nidadavole and Medur Estates, svho is 
the appellant, sued tho respondent, in 
Revenue Court to recover Rs 323-11-7, 
arrears of rent for Fastis 1320 to 1322. 
The case for the plaintiff was that the 
lands were granted hy the former Za- 
mindar at low rent to defendants 1 to B 
who were performing washerman’s ser- 
vices, that they ceased to do so and con¬ 
veyed a portion of the land to defi ndant 9 
and that plaintiff was consequently en¬ 
titled to recover the full rent claimed. 
Defendants 1 to 8 were ex parte. Defen. 
daut 9 i)loadod inter alia that the lands 
were raiyati lands, that he has been pay¬ 
ing the rent reserved over since his pur¬ 
chase, that plaintiff has no power under 
the Estates Eand Act to enhance the rent 
and that the suit was bad for misjoinder 
of parties. No question was raised as to 
the jurisdiction of the Court and at the 
trial plaintiff conceded that the lands 
were raiyati lands and that the defendants 
had occupancy rights. The Suits Deputy 
Collector decreed Rs. 51-13-9 as the 
proper rent payable. Respondent 9 ap. 
pealed, hut nob on tho ground that the 
Revenue Court had no jurisdiction. The 
grounds of appeal, on the coutrarv, pro- 
ceel on the footing that tiio Estates 
Land Act applied. When the appeal was 
argued before tho District Judge however 
A preliminary objection was taken hy 
the appellant in the District Court to 
the effect that the lands were service 
inams and that the plaintiff ought to 
have sued in a Civil Court, the Revenue 
Courts having no jurisdiction. 

The District Court upheld the conten. 
tion and directed the plaint to be present¬ 
ed to the proper Court. Theappeal before 
us is against the order of the District 
Judge. A preliminary objection has been 
taken by the respondent that no api)eal 
lies against tho order of the District 
Ju^geas the order was passel under 
0. 7, R. 10. Civil P. G.. 1908 (corres- 
ponling to S. 57 of old Code), and 0. 43, 
R. 1, Cl. (a), which gives the right of 
appeal against the order passed under 
O. 7, R. lO, is made inapplicable to suits 
in Revenue Courts by virtue 'of S. 192, 
Estates Land .\ct, which specifies the 
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provisions of the Civil Procedure Code 
applicable to snifes, appeals and other 
proceedings under the Act and excludes 
Ch. 43 of the old Code which corresponds 
to 0. 43 of the present Code. For the 
appellant it is contended that an appeal 
from the District Court to the High 
Court is not a proceeding under the Act 
hut from one Civil Court to another and 
that 0. 43 applies to such appeils. 

There can be title doul)t that if the 
Suits Deputy Collector had returned the 
plaint presented to him under S 77, 
Cl. (i), Estates Land Act. no appeal 
would lie to the District Court. The 
luestion however is whether a second 
appeal lies to the High Court where the 
order directing the retiKn of the plaint 
is passe 1 for the tirst time by the Dis¬ 
trict Court, which is not a Revenue 
^Courb. S. 139 ()rovid 0 s that decrees and 
orders passed by the Revenue Courts 
shall be subject to appeal as provided in 
the schedule. No further appeals are 
specially given by the Act except to the 
Board of Revenue under S. 190. The 
schedule to the Madras E.sbates Land Act 
gives the description of the suit and the 
Court to which an appeal lies. In res¬ 
pect of suits for rent under 3. 77 of the 
Act an appeal lies bo the District Court. 
S. 190 gives a right of second appeal to 
the Board of Revenue against certain 
orders passed on appeal by the Collector. 
So far as appeals from decrees of the 
District Court are concerned a second 
appeal has, though nob expressly given 
by the Estites Land Act, been held to 
lie by virtue of S. 100, of the now Civil 
V. C., of 1903 and Ch. 43 of the old Code 
which are nob excepted by S. 192. Vide 
Ravi Veeraraghavuln v. Bomvia Devara 
Venkata (l).and Venkaiarcimier wVythi- 
linga Thamhiran Avergal (^). As regards 
orders not coming within the definition 
of ‘decree’ in the Civil Procedure Code 
S. 192, Cl. (a). Madras Estates Land Act 
enacts that Ch. 43, which corresponds to 
O. 43 and relates to appeals from orders, 
shall not apply to appeals or other pro¬ 
ceedings under the Estates Land Act. It 
is argued that this section can only apply 
to appeals from the Revenue Courts to 
the District Court, because it is only 
such a ppejils as are appeals under the 

1. A. I. R. 1914 P. 0. 87=25~i 7 0. 305=37 
Mad. 443. 

2. A. I. R. 1914 Mad. 135=24 I. C. 754=38 
Mad. 655. 
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Act, and that for appeals from the Dis¬ 
trict Court to the High Court wo have 
to fall back upon the provisions of the- 
Civil Procedure Code, as appeals from 
orders of the District Court are not ap- 
peals or proceedings under the Estates 
Land Act Reference been made to Secy, 
of State V. Chelikani Rama Ruo (3) and 
it is argued that the observations of their 
Lordships of the Privy Council (at page 
624 of 39 Mad.) to the olTect that when 
proceedings reach the District Courts 
that Court is appealed to as one of the 
ordinary Courts of the country, with re¬ 
gard to whose procedure, orders and de¬ 
crees the ordinary rules of the Civil Pro¬ 
cedure Code ap]>ly, would cover equally 
cases of appeals under the Estates Land 
Act. The Forest Act does not contain 
any provision analogous to 3. 192, Es¬ 
tates Land Act 'excluding the operation 
of certain sections and chapters of the 
Civil Procedure Code, and Secy, of State 
V. Cheikani Rama Rao (3) can bedis- 
tinguished on that ground. There is a 
great deal bo be said for the contention 
of the appellant, bub the matter is not 
res integra. The point is covered by 
authority and wo think wo are bound by 
the decision of tins Court to the contrar> 
when the question directly arose for de¬ 
termination. 

In appeals against Orders Nos. 319 to 
363 of 1915 and Vhvanatha Madaliar 
V. Mannar Naidu (4) it was held by 
Ayling and Seshagiri Aiyar, JJ., and by 
Ayling and Napier, JJ., that no second 
appeal lies against an order of remand 
under 0. 41. R. 23, Civil P. C., and in 
Second Appeal No. 235, of 1917, Ayling 
and Phillips, JJ., held that no second 
appeal lies against an order dismissing a 
suit for default. The contention now 
raised by the appellant before us that the 
appeals from the District Court to the 
High Court are not appeals contemplated 
by the Estates Land Act, and the ques¬ 
tion of the effect of the observations of 
the Privy Council in Secy, of Seate v. 
Chelikani Ram Rao (3) were not raised 
in the above cases, but as already pointed 
out there is nothing in S. 10, Forest Act 
which excludes any of the provisions of 
the Civil Procedure Cod© from its opera¬ 
tion and second appeals have not teen ex¬ 
pressly excluded. It has been argued 

3. A. I. R. 1916 P. C. 21=35 1. C. 902—31) 

Mad. 617. 

4. A. I. R. 1015 Mad. 20=25 I. C. 425. 
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that S 190, Estates Land Act would 
render the decision of the District Judge, 
who returns a plaint to be presented to 
tbo Civil Court on the ground that the 
suit does nob relate to an estate within 
the definition of the Act, res judicata in 
all subsequent proceedings and can only 
be set right by the High Court in second 
appeal from the decision of the civil Court 
to which the plaint is presented under 
orders of the District Judge; that pro¬ 
ceedings will then have to be begun de 
novo in the Revenue Courts and that it 
could hardly have been the intention of 
the Legislature that this circuitous course 
should be followed when an appeal from 
an Older of the District Court to the 
High Court would be a quick and ade¬ 
quate remedy. We have to construe the 
plain meaning of S. 192, however desir¬ 
able it may be that the Legislature should 
amend S. 192, by giving a right of appeal 
against orders of remand. 

It is argued by the appellant's vakil 
that if 0. 43, of the Code is not to apply 
|to suits under the Estates Land Act, then 
jthe order directing the return of the 
iplainb would be a decree within the mean¬ 
ing of the Civil Procedure Code, as it 
would be an adjudication as to which no 
‘appeal would lie under O. 43, by virtue 
of S. 192, Estates Land Act. It is diffi- 
,cult to see how the definition of ' decree” 
in the Civil Procedure Code can he con¬ 
trolled by anything in the Estates Land 
Act. The preliminary objections must 
therefore prevail. We have been asked 
to treat the appeal as a revision petition 
junder S. 115, Civil P. C. This section 
is not excluded by S. 192, Estates Land 
Act, and we have power to deal with the 
‘appeal as a revision petition as the ques¬ 
tion in issue is one of a jurisdiction. The 
case for the plaintiff is that the land is 
Ryobiland and that the defendants 1 to 8 
who are pattadars are liable to pay the rent 
claimed. Defendant 9 is treated as sub- 
tenant It is open to the plaintiff under 
S. 14u, Estates Land Act to assent to the 
transfer of 5 acres odd out of the 13 
acresodd held by defendants 1 to 8 in 
favour of defendant 9 and we taka it that 
the suit against defendant 9 amounts 
to an assent. All that defendant 9 pleaied 
was that tiie lands are Jiroyati lands and 
that the rent was being paid for a I ng 
time. He also claimed occupancy rights. 
Defendants 1 to 8 raised no defence. At 
the trial plaintiff s vakil admitted that 


the lands were Ryoti lands and that the 
defendants had occupancy The 

only question that remained for consi¬ 
deration was whether the rent due was at 
the rate claimed by the plaintiff or the' 
rate admitted by defenhuibO. 8. 3, no 
doubt excludes lands granted on service 
tenure at favourable rent so long as the 
service tenure subsists, hub in tlie present 
case it is not alleged by the defendant? 
in the written statement that the lands 
are now held on service tenure and oy the 
evidence the Deputy Collector finds that 
the service is no longer rendered. 

There is no particular formality or 
procedure prescribed by the Act for put-' 
ting an end to service tenures or anything 
which the landlord has to do in case 
services are discontinued in order to make 
the lands Ryoti lands, in cases where 
lands which were once Ryoti lauds are 
given to the occupancy Ryot on a favour¬ 
able rent in consideration of services to 
be rendered. Lnder circumstances of 
this case it cannot he said tliat tlio lands 
must be deemed to be held under service 
tenure on the date of the suit When the 
allegations in the plaint bring the case 
within S. 77 of the Act, the suit must be 
filed in the Revenue Court and the juris¬ 
diction of the Court will nob depend upon 
any pleas the defendant might raise. The 
fact that the Court may have to go into 
complicated questions as to the right of 
resumption by the landlord or the con¬ 
tinuance of the service on which lands 
were granted on favourable teuiiro will 
not affect the jurisdiction of the Rei^'enue 
Court. Vide, PoleyneviiThamr.ni Godey 
Chita (o). We are of opinion that on 
the admission of the plaintiff and defend 
ant 9 that the lands were at the date of 
suit Ryoti lands it must he taken tliab 
the lands in the possession of defendant 
9 were not held on service tenure on the 
date of the suit so as to bring the case 
within the exception to the definition of 
Ryoti land in S. 3. Whether lands con¬ 
tinue to be held on service tenure is a 
question of fact which must ho raise 1 on 
the pleadings. We set aside the decision 
of the District Judge an! remand the ap¬ 
peal for disposal on the merits. Costs 
will abide and follow the result. 

_^S.N /r k. Appeal allowed 

5. (10101 7 I C 600. 
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Abduk Rahim and OLDFiiiDO. .TT. 
a —Plainbirt—Appellant. 

V. 

Shrinivasa Komathi — Defendant — 
Respondent. 

hirst Appeal No. 24 of 1010 Deciiled 
on 2^th Noveinl ev 1017 against decree of 
S'll-. (iidge, South Kinara, in Original 
Suit No. 7;: of 1014, 

(a’ Transfer of Property Act (4 of 1882), 
S. 123—Gift repudiated before registration 
ihoufb presented by him for registration 
conveys no right. 

A du' d of eilt wliichis repudiated by the doQor 
before re>;islfat:on, ih' ugh pre'ented bv him to bo 
rcL^i.-tori-J, Is inoperativ.- and confers no ti^hte on 
tho d mf-e. [P 199 C 21 

(b) Transfer of Property Act (4 of 1882). 
S. 1 23“ Non-delivery of deed to donee—Gilt 
is inoperative. 

Non-d-livL'ry of tho document to the donee 
reii'i'T!^ it unenforce.ible. 40 d/rid. 759, Ezpl. 
and OUf. [P 200C 1] 

(c) Registration Act (16 of 1908i, S. 17 — 
Presentation is not equivalent to regislra* 
lion. 

rrf.2ent.itioD of a document for registration is 
not fqiiivalent to its registration. 

(d) Contract Act (9 of 1872', S 16—Undue 

influence—Deed merely because it is prejudi¬ 
cial or unreasonable or not prudent is not 
void for undue influence wh<*n willingly exe¬ 
cuted Undue influence—Proof of—No di¬ 
rect proof can be given—It is to be deduced 
from circumstances—I'er t/. —Even 

though there is direct evidence it cannot be 
Insisted upon. 

Per .d6d«r —A deed cannot be treated 

as void for undue inliuence merely because it is 
unreasonable or its terms are prejudicial to the 
donor or hi-i kinsmen. If the deed is true and a 
^v■ell•unde^^tood and voluntary act of the donor 
no legal objection ran b-* taktn to it merely on 
the ground that it is such as would not bo ex- 
pecled from a man of erdinary prudence. 

[P 105 C 11 

Undue influence is not a matter always cap¬ 
able of dir-.ct proof, and must depend, in its very 
nature, on the conclusions to be drawn from the 
erjlire circumstances in which the transaction 
had its origin. 

Per Ol.'lfirl l, J .—Tho proof of undue influence 
may be either direct, though that canuot bo in¬ 
sisted on, or indirect with refereoco to tho op¬ 
portunities for and disposition to the exercise of 
influenoe on tho one side and the result of its 
exercise, as indicated by lbs merits of the 
transaction, the acceptance of false representa¬ 
tions and the entertainment of false belief.s on 
the other. (.P 195 C 1, 2] 

K. liamaTialk Shenai —for Appellant. 
K. Srinivisa Aiyangar —for Respon¬ 
dent. 

Abdur Rahim, J.—The appellan^, 
who is a minor, instituted the suit by 
her next friend, her father, to recover 
certain properties from the respondent- 
defendant, her husband. Her title is 


based on a deed of gift executed by 
Krishna Kampti, the adoptive father of 
the respondent, who died on 17th April 
1909. The defence on the merits, broadly 
speaking, was of twofold character. 
Firstly, that the alleged deed of gift was 
executed under the undue influeocs of 
the appellant’s father who procured it 
by means of misrepresentation and fraud 
and secondly, that the centemplabed gift 
was never completed accordingto law and 
was in fact revoked by Krishna Kampti 
hefoie it could be completed. 

Kri-hna Kampti, who was possessed 
of considerable properties, moveable and 
immovable, was an inhabitant of a vil¬ 
lage called Karingan in the South Kanara 
District. Ho adopted the defendant when 
he was only 9 months old and until 
shortly before the date of the transaction 
in question, the defendant and his first 
wifelived in thesame house with Krishna 
Kimpti and his wife on the host of terms. 
The defendant however had no child 
though he was nearly 39 years old and 
his wife about 33. Krishna Kampti, who 
was 70 yeara old in 1903, being concernecd 
that his son had no issue conceived the 
idea of marrying him to a second wife. 
The defendant was much attached to his 
first wife and did not want to marry 
again; but ho was at last prevailed upon 
to marry the plaintiff who was at the 
timo a girl of 11 years, she being the 
daughter of Krishna Kampti's wife s bro¬ 
ther, one Ramayya Shaabhogu. The case 
of the defoodant is that this Ramayya 
Shanbhogu had much influence over 
Krishna Kampti, that even before the 
marriage actually took place, he^ had 
formed designs with regard to Krishna 
Kampti’s properties and that it was ha 
who by means of misrepresentations and 
unfair devices succeeded within a few 
months of the marriage in alienating his 
father’s affections from him anl misleal- 
ing his father bo execute documents, tbs 
effect of which on his own and the 
family's interest he did not fully realize. 
The plaintiff’s marriage with the defen¬ 
dant was brought about on 9th March 
1903, and accordingto custom, she came 
and lived in the house of the husband for 
a few days. Then she went back bo her 
father’s house; 10 or 15 days afterwards, 
the defendant was asked to go and fetch 
her. The cass of the plaintiff is that in¬ 
stigated by his first wife, he refused to 
do 30 and thereupon the old man Krishna 
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Karapti was very angry and in order to 
coerce the defendant to submission or to 
punish him and to make provision for the 
plaintiff, decided upon making a gift of 
his sharo of the immovable properties to 
her. He consulted his lawyers (witneses 
2 and 3 for the plaintiff), and upon their 
advice had a deed of partition drawn up 
and also a deed of gift of the immovable 
properties which fell to his share. The 
dsfendant’s version of what occurred was 
that it was the plaintiff’s father who 
persistently maligned him to the old man 
and by means of various false repiesenta- 
tious and insinuations worked upon the 
mind of KrishnaKampbito such an extent 
that he did not in (act know what he 
was about. The defendant says that he 
did not refuse to bring the plaintiff back 
to is house when asked by his father, hut 
only delayed doing so as his first wife's 
father was seriously ill and he wanted 
to see him, that in fact it is not the 
custom for immature girls of the plain¬ 
tiff’s age to live iu the husband's house 
but that, among Hindus of his caste, 
girls before the attainment of puberty 
live mostly in their father’s house. He 
says that there was nothing unreasonable 
in what he did and his conduct could not 
give offence to any reasonable man. 

It may be that Krishna Kampti, in 
compelling the defendant to marry a 
second wife in the lifetime of his first 
wife to whom he was evidently much at¬ 
tached and afterwards taking offence at 
the hesitation or delay displayed by the 
defendant in bringing the plaintiff hack 
from her house when asked to do so, was 
acting arbitrarily and harshly. Rut if 
the alleged gift to the plaintiff was a 
true, well-understood and voluntary act 
of Krisha Kampati’s mind, no legal objec¬ 
tion can he taken to it merely on tlie 
ground that it was such as would not he 
expected from a man of ordinary pru¬ 
dence. An owner of property is entitled 
to dispose of it as he pleases and the vali- 
d-iby of his disposition does not depend 
upon whether it is prejudicial to himself 
or to his relatives and heirs. The point 
for consideration is whether the defen. 
dant has proved that in making the aliena¬ 
tion in question, Krishna Kampti’s - mind 
was unduly influenced and dominated by 
the plaintiffs father. This is not a matter 
always capable of direct proof and must 
depend by its very nature on the conclu- 
sion to he drawn from the entire circum- 
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stances in which the transaction had its, 
origin. The motive of the gift, its nature,! 
its effect on the donor and his family, the' 
state of the mind of the donor, whether' 
ho acted upon any misrepresentations or 
misconceptions, the l)eQcfit which the 
person who is alleged to have dominated 
the will of the donor derives by the act, 
Imw’ the donor regarded the act when re-i 
moved from the influence of the fierson’ 
for whoso benefit the gift was made, wliat 
independent and competent advice he had 
and whether the persons advising liini 
know of the influence he was acting under, 
these are some of the circumstances which 
have to be borne in mind in ascertaining' 
whether the transaction is vitiated oni 
the ground of undue influence. Krishna 
Kampti, as I have said, was entirely 
happy in his family relations until the 
marriage of the plaintiff with the defen¬ 
dant. 

The defendant charges the [ilain- 
tilf’s father with having broached the 
idea of this marriage and on the evidence. 

I am inclined to the opinion that the 
plaintirt’s father was mainly instrumental 
in bringing it about. He professes in his 
evidence that in fact he was reluctant to 
give his daughter to the defendant hut 
gave in under the pressure of Krishna 
Kampti. He however knew or must have 
known that .the defendant was much at¬ 
tache! to his wife and was unwilling to 
marryaseconl time. Undor these cir¬ 
cumstances wlien the pl-tinbifl's father 
showed yeadinesa to give the plaintiff, a 
very young girl, in marriage to the uefen- 
dant. it seems to me that his act must 
have been influeneed by some strong 
motive, and the more so if, as I think, 
he actively suggested the idea to Krishna 
Karapti. Krishna, Kampti was generally 
speaking, an intelligent man, audmanaged 
his properties himself, which app.arcnfcly 
he substantially improved, and also the 
household affairs. 

He was much respected in the neighbour, 
hood by reason of his position and wealth. 
Rut it is argued on behalf of the re¬ 
spondent that about the date of the trans¬ 
action under consideration, his natural 
faculties and the strengtli of his mind 
must have undergone deterioration. This, 
it is contended, is evident from all that 
he did from the inception of these trans¬ 
actions in April 190«d till his death on 
17th April 1909 as evidenced by the vari¬ 
ous documents executed by him during 
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this periol. I cannot bub hold that there 
force in this argument. 

All along, the relations between him 
and the son were of the most friendly 
character. The respondent was i^crfcctly 
obedient to him, in fact he married the 
plaintitt simply to please him much 
against his own inclinations. The only 
caU'e of quarrel suggested by the appel¬ 
lant is that the respondent showed hesi¬ 
tation in bringing back the appellant a 
second time to the house after marriage. 

I believe the case of the respondent that 
thi*; uus not hecnise he dil not want to 
live with the appellant but because it is 
not customary for a bride of immature 
age to live in the house of the husband. 
Krishna Kampti himr.elt could have had 
no apparent object to serve by insisting 
on the respondent bringing the appellant 
back to the house, for she was too young 
for connubial intercourse. No doubt, it is 
likely that the respondent’s first wife did 
not like liis marrying the plaintiff, and 
one reason why the respondent hesitated 
to cciui>ly with his fatlier's wishes was 
to avoid unnecessary docnestic unplea¬ 
santness. It is contended on behalf of the 
respondent that the appellant s father 
wanted to bring about a ([iiarrol between 
the respondent and liis fatlier in order to 
accomi>li5h the object he had in view, 
namely, to get hold of Krishna Kampti’s 
properties. It is clear from the state¬ 
ments in Ex. 1 that the respondent was 
charged with the intention to marry a 
third wife and to adopt a stranger boy. 
The respondent says that he had no such 
idea and there was no such talk. Who is 
then responsible for the story ? Krishna 
Kampti himself was not interested in in¬ 
venting it and so it was in all probability 
the a[ipellaat’s father who made these 
false ropresenbafcious to Krishna Kampti. 
for no c.ne else is suggested as being in¬ 
terested in doing so. The appellant her¬ 
self was too young to conceive such a 
plan. The respondent, according to the 
evidence, had no enemy and as the events 
showed, the only person who could hive 
been interested in causing a breach bet¬ 
ween bira and his father was the plain¬ 
tiff’s father. 

To begin with, therefore, we have the 
fact that the motive for these transac¬ 
tions was supplied from outside by means 
of false representations and insinuations 

If Krishna Kampti’s mind had retained 

ic8 original vigour, it is impossible to con¬ 


ceive that he would not have taken some 
steps to ascertain the truth of these re¬ 
presentations or that simply because the 
respondent did not evince promptness in 
getting the appellant back to the house, 
he would have taken the extreme step of 
alienating his entire share in the family 
immovable properties. In his reply to 
Kx. P. by which Krishna Kampti noti¬ 
fied his intention to the respondent to 
l)aititioD the family properties, the res¬ 
pondent as earl y as 9th May 1908, as¬ 
serted that the appellant’s father (he is- 
alluding to him as **our relatives and 
friends who make a show of being our 
well wishers”] had, for sometime, been 
trying, bv various means and from into- 
rested motives, to poison Krishna Kampti & 
mind against him. The marriage of the 
appellant with the respondent took place 
only in March 1908. We find that a month 
or so later Krishna Kampti. ^nIio had 
hitherto been an affectionate father to the 
respondent, was so infuriated vith him 
that he determined to give away half the 
family projjerties to a young girl of eleven 
years, reserving for himself and his wife, 
his partner in life for n ore than dO years^ 
the barest maintenance. The respondent 
it seeiiis to me, must have had good 
reasons for stating in May 19GS that this 
state of things was brouglit about by un¬ 
fair and insidious moans by plaintiffs 
father. 

By the deed of gift, following upon 
t he deed of partition on 23rd May, h0 
purports to give away to the plaintift 
the hulk of whit he possessed, on the 
ground that the respondent had been dis¬ 
obedient to him and that ho did not car© 
to have anything to do with such a per¬ 
son. lie presents the dee 1 for registra¬ 
tion oil the Ist June. The documents 
were not immediately registered, as the 
Suh-Registrar was not sure if the stamp 
was suiticient and made a reference to 
the District Registrar. Four days after 
presentation, however and within three 
weeks of the execution, this very Krishna 
Kampti put in a petition to the Sub- 
Registrar asking for a return of the docu¬ 
ments on the ground that he did not want 
them to be registered. It is clear tba^ 
by this time he was no longer under the 
influence of the appellant's father and 
that the real state of facts was explained 
to him by the respondent and his friends, 
so thakha began to realise that he ha ^ 
been misled. The documents were 
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returned because the appellant’s father 
gave a notice of his intention to file a 
suit for compulsory registration and ob¬ 
tained an injunction. On 9th June 190S 
he executes a document called Tahanamah, 
an agreement between himself and the 
respondent by which he treats the entire 
property as still joint, states that there 
was no necessity for alienating any por¬ 
tion (alluding apparently to the deeds of 
partition and gift) and undertaking on 
his part not to alienate any property. Ho 
states in so many words that he was old 
and had lost his peace of mind latterly 
owing to the disobedience of the respon¬ 
dent and that he had at the instigation 
of the relations of the appellant executed 
those documents. He obtains an under¬ 
taking from the respondent that he 
would not discard the appellant or marry 
a third wife or adopt any boy who does 
not belong to the family of certain daya- 
dis. 

This shows that he had not yet been 
able to shake off entirely the effect of the 
representations that must have been 
made to him to the effect that the res¬ 
pondent wanted to discard the appellant 
hy marrying a third wife and to adopt a 
stranger boy. I may mention that the 
respondent was so much attached to his 
first wife that lie did not want to marry 
the appellant at all ; and the suggestion* 
therefore that he intended to marry a 
third wife, must have been entirely base¬ 
less and must have been as I have 
pointed out, made by some interested and 
scheming person, in all probability by 
tl,ie appellant s father who was taking 
steps to compel registration of the docu¬ 
ment and filed a suit in the District 
Court of South Kanara (Original Suit 
No. 44 of 1908) for the purpose. Krishna 
Kampti filed a written stUement in this 
suit in November 1908. There he plainly 
states that the plaintiff's father, taking 
advantage of his old age, represented to 
liim that the^ respondent had been wil¬ 
fully disobedient to him, that he wanted 
to abandon the appellant to marry a tliird 
wife and to adopt a stranger boy. that 
when he was under the influence of these 

false representations theappellant’s father 

prevailed upon him to execute a deed of 
partition and a deed of gift and that for 
these reasons he did not want that those 
documents .should he registered. The 
learned advocate for the appellant argues 
that these allegations of misrepresenta- 


tioD, undue influence and fraud were un¬ 
true, and inj-orfced at the instance of the 
respondent. But I have already trierl te 
show that the representations alluded to 
are in fact false and must in all likeli¬ 
hood have been mxde by the a|)pel!ant's 
father. At the least, it i? clear that the 
old man was ready to make any state¬ 
ment suggested to him by the persons 
who happened to be about him at the 
time. 

The next document is of 20tli March 
1909, that is to say four months after 
the filing of the written statement. It 
is called a “deed of rectification.” It is 
clear that by that time Krishna Kampti 
had come again under the inllnence of 
the appellant’s father and his friends. 
In this document the appellant’s father 
finds it advisable to content himself svith 
much less than under the deed cf gift. 
The most important modification is the 
curtailment of the a!)solut 0 gift in favour 
of the plaintiff to a gift of an estate for 
life and the fixing of a maintenance for 
his wife, but on the other hand the 
management of the property *is made 
over to the appellant’s father and two 
other persons one of whom is a clerk 
of the pleader who drafted the document. 
The reason given by Krishna Kampti 
for not retaining the management in his 
own hands is that he was weak in health. 
Furthermore it clearly indicates con- 
sciousness on the imrb of the appellant’s 
father himself that the deed of gift was 
not a completed document or one svhich 
could stand scrutiny in a Court of law. 
It was on the basis of this document that 
the suit for compellieg registration was 
compromised. Krishna Kampti entirely 
resiled from his own written statement 
and consented to have the deed of gift re¬ 
gistered, subject to considerable modifica¬ 
tions or amendment as so called under 
Ex. F. This took place about a fortnight 
before he died. The appellant’s father 
apparently did not leave him alone till 
the date of his death. On that very day 
he carried the old man, while he was 
suffering from fever and must have been 
in quite a prostrate condition, from his 
house in the village to Amtur, about two 
miles or so distant’ and there in the house 
of a stranger a will was executed. In this 
will it is stated that the respondent al¬ 
though he promised to behave obediently 
had again become disobedient and there¬ 
fore all the rest of his property, moveables 
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and cash, whatever had not been disposed 
of by the so-called deed of rectification 
was disposed of in favour of the appel¬ 
lants. 

This is the history as proved by docu¬ 
ments of the last year of Ivrishua Kamp. 
ti 3 life. Upon these facts, apart from the 
oral evidence, 1 shoul i not have the least 
hesitation in holding* that the tuan's mind 
had become enfeebled, that the various 
docurrents in favour of the appellant 
were pot up when liis mini had been 
poisoned hy the intluence exertel and the 
means ;.{lo[‘ted hs the ellant's father. 
He worked u[ion the mind of Krishna 
Kamjiti hy making all sorts of false re- 
i)resentatjona an 1 suppestsorn to him 
uithaview to se. ure Hie property for 
his minoi daughter of \\hicli lie would, in 
the circumstances, have entire control 
end management. Tiie interval evidence 
furnished by the documents themselves 
is strongly corroborated by the citcum- 
sbances under which the deols in question 
were executed and registered. For this 
purpose it is important to bear in mind 
the situation of the diti'erent villages men¬ 
tioned in the evidence. Karingan, which 
Is the residence of Krishna Kampti and 
the respondent, lies \\ithin the jurisdic¬ 
tion of tlieSub-Registrar of Buntwal, only 
three miles distant. The appellant’s fa¬ 
ther residesat Putbur, which is eight miles 
distant from Karingan. Puttur is within 
the jurisdiction of the Sub Registrar of 
Vittal. Vittal and Buntwal are in the 
opposite directions of Karingan. Bunt¬ 
wal which is the proper registration offi¬ 
ce for Karingan is, as I have said three 
miles distant while Vittal, where the 
Sub-Registrar within whose jurisdicticn 
Puttur is, is eight miles from Karingan. 
From Vittal to Puttur is ten miles. 
Exs. A and B, instead of being presented 
to the Registrar cf Buubwal, were execu¬ 
ted and presented for registration at Pub- 
tur, the Suh-Regisbrar of Vittal being 
called there for the purpose. No satisfac¬ 
tory explanation is given by the appel¬ 
lant why the document should have been 
executed away from Karingan and pre¬ 
sented for registration to the Vittal Sub- 
Registrar and Lot to the Buntwal Sub- 
Registrar. The respondent’s suggestion is 
that the Buntwal Sub.Registrar knew 
Krishna Kampti well and his affairs 
and if the documents were presented to 
him, he would have been more strict in 
requiring proof as to how far Krishna 


1918 

Kampti realised and understood the effect 
of those documents. • 

The appellant's father book the precau¬ 
tion of having the documents executed at 
places other than Karingan, removing the 
old man for the purpose from his house 
to his own house about eight miles dis¬ 
tant, lest the respondent, who happend 
to be away from Karingan on the parti¬ 
cular days, might unexpectedly turn up 
an 1 frustrate his designs. The execution 
of tlie will was part and parcel of tho 
same scheme and cannot he separated 
from the rest of the transaction. Accord¬ 
ing to tho evidence, on that date the res¬ 
pondent happened to be away from Karin¬ 
gan in order to get some medicine from 
tho doctor for his father, who was then 
suffering from ever. The appellantr's fa¬ 
ther taking advantage of it, removes the 
old man to Arotur, which though miles 
distant from Karingan is situated within 
the jurisdiction of the Sub-Registrar of 
Vittal. He asks the Sub Registrar to come 
to the house of an ordinary raiyat, a stran¬ 
ger to Krishna Kampti, and there the will 
is executed, TTiese facts cousilerably 
strengthen the conclusion furnishel hythe 
nature and tenor of the various documents 
that he was in feeble health owing to old 
age and that all the dispositions in favour 
of the plaintiff must he attributed to the 
Exercise of fraudulent means by which 
the appellant’s father dominated the mind 
and will of Krishna Kampti. As regards 
the oral evidence as was to be expected, 
it is of a confiicting nature. Bub it is 
proved beyond any doubt that during the 
days of the transactions in question, the 
appellant’s father was all along with 
Krishna Kampti, that he went so far as 
to write his books of accounts during 
those days so as to ingratiate himself with 
Krishna Kampti. (See Ex. d). Much relia¬ 
nce has been placed and naturally so, hy 
the learned Advocate for the appellant on 

the evidence of plaintiff witnesses 3and h. 

The first is a second grade Pleader and 
the second a first grade Pleader. Both of 
them had been acting for Krishna Kampti 
for sometime before the transactions in 
question. These gentlemen were called 
in for consultation as to how Krishna 
Kampti could make a gift of his share of 
the family immovable properties to the 
appellant and for the purpose of preparing 
the necessary documents. They speak to 
Krishna Kampti having expressed muoh 
anger and displeasure at the respondenta 
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delaying to get his second wife back from the other motive suggested is Krishna 


her father’s house and to a quarrel bet¬ 
ween the two. But none of them were 
in a position to say how Krisha Kampti 
had been worked up to such a state of 
fury nor, could they be expected to speak 
as to what part the appellant’s father or 
anybody else had been playing in the 
matter. We taka it upon their evidence 
and upon other evidence in the case—in 
fact that was not disputed before us at 
all—that in executing the deed of pkrti- 
tioa and the deed of gift Krishna Kampti 
knew the nature of the dispositions he 
was making Bub that does nob by itself 
dispose of the question as to whether those 
documents were brought about by the 
undue influence of any one. The value of 
these witnesses’ evidence especially wit¬ 
ness 3, must to my mind be taken to be 
much discounted by the fact that it was 
he who tiled the written statement Ex 3, 
which contains a statement that the 
deeds of partition and gift, to the drafting 
of which this Pleader was a party, were 
brought about at the instigation of the 
appellant’s father and under the influence 
of misrepresentations and false sugges¬ 
tions made by him, P. W. 3 should have 
known that the statements in Ex. 3 must 
be false if he means to convey' by his 3 vi- 
denoe in Court that the deed of partition 
and the deed of gift were not in fact 

brought about by improper means employ¬ 
ed by the appellant's father. P. W. 2 
siys that it was at his suggestion and for 
his convenience that the deeds of parti¬ 
tion and gift were executed at Puttur in 
the plaintifl B father’s hou^o, which is 
only a few yards off from his own house. 
But all the facts in connection with the 
execution of this and other various docu¬ 
ments induce me not to accept this state¬ 
ment as the main reason for the execution 
of Exs. A and B in Puttur. 

Krishna Kampti was mala to give away 
by a deed of gift property of the value of 
Rs. 40,000 or more including the family 
house allowing himself and his wife, with 
whom he had been on loving terms to be 
maintained at the discretion of a young 
girl of 11 years or her father. The deed 
itself says that the gift was made in order 
to make provision for her. That could 
not be the true reason as she could nob 
want so much for her maintenance. The 
real benedt would in fact go to the appel¬ 
lant 8 father. If the making of provision 
for the appellant was not the real motive, 


Kampbi’s displeasure with liis son. No 
doubt, he was angry with him for not 
going to the appellant's father's house to 
bring the appellant as desired. But in 
the circumstances which I have men¬ 
tioned that alone conl l not adequately 
account for Krishna Kampti’s action. 
His mind must have been poisoned, as 
found by the Subordinate .Judge by the 
appellant’s father by moans of false 
representation bo the prejudice of the ros- 
pondenb. It can hardly be doubted that 
Krishna Kampbi’s intelligenca must have 
considerably drclineI and his will power 
greatly weakened during the period covered 
by these transactions. And that made it 
possible for the appellant’s fibhor to 
influence him in the way he did. Kri¬ 
shna Kampti repu.liated what he had 
done as soon as ha was removal from 
the influence of a|)peliant's father. It 
was part of the latter s plan in order 
to facilitate the object he had in view, to 
take Krishna Kampti away from his 
house to bis own house for the purpose 
of getting him to execute and register 
those documents. I agree with the Sub¬ 
ordinate Judge who saw the witnesses 
give their evidence, that tlio documents 
A and B were execute 1 under undue 
influence and are therefore invalid 

This is sufficient to dispose of the ap. 
peal. But the appeal fails on another 
clear ground, namely, that Exs. A aud B 
were repudiated by Krishna Kamfiti be¬ 
fore they wore registerod. Under rhel 
Transfer of Property Act a gift can be 
made only by a registered instrument. 
They were presented for registration by 
Krishna Kampti on the Isb June but on 
the 5bh .June before they could be regis 
tered he put in a petition saying tiiab he 
did nob want the documents to be regis¬ 
tered and asked that they may be re¬ 
turned to him. They were therefore 
enbere.l in Book No. 2, which is the r)ook 
containing entries of documentsthe regis 
tration of which is refused aud the rea¬ 
sons for refusal to register. They were 
not actually returned to Krishna Jvampti 
because the appellant liad olitaioed an in¬ 
junction from the civil Court The fact 
however remains that Krishna Kampti 
repudiated the gift and the pirtition on 
5bh June. On 9th Juno he executed the 
Tahanamah and registered it. The effect 
of this is the cancellation of the contem¬ 
plated gift and partition. Some reliance 
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was iilaced on behalf of the appellant on 
a recent Full Bench decision of this Court 
in Ga7i(jadara 21ii(lali v. Samtasiva 
Mudali (l), where it has been luled that 
if a donor lIics after the execution of a 
deed of gift but before registering it and 
the donee presents it for registration dur¬ 
ing time allo\ved by the Registration Act. 
tlio gift becomes complete on its being 
registered at the instance of the donee. 
The reasoning on which the decision is 
based is that a deed of gift may be regis¬ 
tered not merely on piesentation by the 
executant but also on presentation by the 
claimant, that is, the donee. 

Tlierefore, if the donor, after executing 
a deed of gift, delivers tho document to 
the douee, tho latter is entitled under the 
law to present it for registration and once 
it is registered, it takes effect from the 
late of execution But here the deed was 
not delivered to the appellant or her 
guardian or father or to any one acting on 
her Ijehalf as guardian, Tho donor kept 
it with himself. lie presented it for 
registration, hut repudiated it afterwards 
and executed a document inconsistent 
with and having the effect of cancelling 
the contemplated gift. If the arguments 
addressed on behalf of the appellant were 
bo be accepted, the logical result would 
be that directly a deed of gift is executed, 
even though the donor never delivers it 
to the intended donee or to any person 
|On bis behalf but keeps it locked in his 
|own box, yet the donee can compel him 
to register it. The Full Bench decision 
referred to certainly does not go so far. 
All that it lays down is that if the donor 
has done all that lies in his power to 
complete the gift either by having it 
registered himself or by handing it to the 
donee, then he cannot afterwards retract 
tho gift. To go any further would be to 
make a serious breach in the well-esta. 
blished principle of law, that a donor 
cannot bo compelled to complete an in¬ 
complete gift. There wore also other 
questions of law argued by Mr. K. Srini¬ 
vasa Aiyangar, the learned vakil for the 
respondent, on which it was contended 
that the Ex. A is invalid and inoperative 
in law; it is nob necessary to discuss 
them. I con6rm the decree of the Sub- 

dismiss the appeal 

with costs. 

Oldfield, J. I concur in the decree 
.p_r ppo9ed b> :_mj^earped brother and I 
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deal with the question, on which I differ 
from him, that of undue influence, be¬ 
cause plaintiff is entitled bo the benefit 
of ray finding in view of the possibility 
of an appeal. The doctrine of undue in¬ 
fluence has been invoked by defendant to 
disable plaintiff, his second wife, from 
recovering on Ex. B, a deed of gift to her 
by Krishna Karapti, bis adoptive father, 
of part of the property obtained in the 
partition under Ex. A. The former docu¬ 
ment was executed three days after tho 
latter and they are according to defen¬ 
dant one transaction, into which Krish- 
nasher was induced to enter by the undue 
influence of plaintiff’s father, P. W. 7, 
with the result that defendant was 
cub out of a large part of the pro¬ 
perty, to which he would have been 
entitled in the event of Krishnan’s 
death undivided from him. His allega¬ 
tions are in particular that, from shortly 
after his marriage to plaintiff and whilst 
he was absent from home, P. W 7 began 
to dominate the mind of Krishnan, who 
was aged seventy, and by telling him 
false tales induced him to execute these 
documents. The burden of proof of this 
is of course on defendant. 

Firstly, as to the ostensible motives 
for the execution of P3xs. A and B and 
next as to those alleged to have really 
secured it. In 1908 defendant, aged 
thirty-seven, bad been married some years 
without issue and he admits that he had 
no mind to marry plaintiff or any other 
second wife and that he married her, be¬ 
cause Krishnan pressed him to do so. He 
says generally that Krishnan did so at 
the instigation of plaintiff’s father, bis 
brother-in-law. But there is no evidence 
that the latter had begun to exercise un¬ 
due influence at that time and no expla¬ 
nation as to his means of doing so. The 
undisputed fact is that from the begiu- 
ning defendant was averse from the mar¬ 
riage, whilst Krishnan insisted on it. 
few days after it plaintiff, a girl of eleven 
who had not yet attained her age, returned 
to her parent’s house, where, as P. W’s 3 
and D. W’s. 1 witnesses deposed, she would 
in accordance with custom mostly live un¬ 
til she did so. Krishnan however pressed 
defendant to go there and, as appears 
from P. Ws. 7 evidence, to fetch her 
back in order that she might remain 
with him. He did not do so, but went away 
with his first wife to her family house, 
where her father was ill. Whilst he was 












1918 


Madras 201 


Amba V. Shisivasa Kamathi (OldBeld, J.) 


there, Krishnansenb hiraEs. P, in which 
he referred to hisdieobedient conduct and 
to hU having loft the house ‘‘on vain 
pretexts, uttering some improper words” 
and having taken with him all the jewels 
belonging to his first wife and certain 
valuable securities: he announced his in¬ 
tention of making a partition and called 
on defendant to choose the properties in 
one or other of two lists enclosed as his 
share. 

The removal of the jewels could be 
matter for reproach, only if they were 
the family jewels in defendant’s wife’s 
possession; and the abstraction of the 
documents is not referred to again in the 
case. In his reply, Ex. Q, defendant de¬ 
nied having taken them or been disobedi¬ 
ent, attributed Krishnan’s decision to 
the intrigues of relatives and friends, at¬ 
tempted to dissuade him from dividing 
and, in case the decision was insisted on, 
chose the properties in one list. This 
was on 9th May 1908. Ex. A was exe¬ 
cuted ten and Ex. B fourteen days later. 
The period, in which all this took place, 
is important, because it was before the 
date of the document, which is attacked, 
and because during it the exercise of un¬ 
due influence must be established, the 
later occurrences calling for attention 
only as indicative of Krishnan’s mental 
position and capacity. There is, it may 
be conceded, no doubt according to any 
standard, Eurpoean or Indian, that his 
insistence, not only on defendant’s re¬ 
marriage contrary to his wishes, bub also 
on his bringing back his bride, before he 
was willing or was obliged by custom to 
do so, was unreasonable. But that is nob 
enough for defendant’-^ case. Ho must 
prove further that this conduct was in¬ 
duced by influence, which was within 
the legal definition “undue.” Such proof 
may be either direct, though that cannot 
be insisted on and is possible to a small 
■extent only in this case, or indirect with 
reference to the opportunities for and 
disposition to the exercise of influence on 
the one side and the result of its exercise 
'as indicated by the merits of the transac¬ 
tion, the acceptance of false represen¬ 
tations and the entertainment of false 
beliefs, on the other. 

Following the discussion of the deci¬ 
sion in Hugnenin v. Basely (2), I deal 
with the evidence with regard to these 

2 White aud Tadoc’s Leading Oases, Ei. 6 
697. 


points. Krishnan owned a half share in 
codsiderable i)roporty and, except for his 
age there was nothing agai nst his capa¬ 
city, defendant himself deposing that he 
joined in the management until his death, 
had taken leases and other documents in 
his name, in particular two mortgages in 
1907, was managing well and except for 
P. W’s. 7 influence, was a good and intel- 
ligent man. Generally, therefore there 
is no ground for any suggestion that 
he would be the prey of a designing rela¬ 
tive, such as P. W,s. 7: and I see no 
reason for making the assumption, 
which defendant’s case requires, but 
for which there is no distinct evi¬ 
dence, that his mental capacity deterior- 
ated at this time. Plaintiff 7’s witness’s 
opportunities for influence before Ex. A 
can be stated shortly. He was Krishnan’s 
brother-in-law and naturally his inti¬ 
mate. 

He came, he says, abKrishnan’a invita. 
tion, though that is nob corroborated, to 
his house from his own house, whither 
he had gone after the marriage, and was 
then told of defendant’s refusal to go for 
his wife and of his other conduct, which 
was perverseinKrishnan’aeyes, andhe was 
with the latter, when Ex. P was sent, as 
his entries in the accounts Ex. 4 on 6bh 
to 7bh May 1903 show. Butthisgoesvery 
little, if any, way towards proving that 
he dominated Krishnan’s will. The pro¬ 
ved facts, his relationship to him and the 
fact that he was plaintiff’s father made it 
natural that he should be consulted, but 
did not entail that his opinion would be 
decisive. There is nothing on defendant’s 
aide bo show that the story of an invita¬ 
tion by Krishnan is untrue aud it cannot 
be assumed that it is so. The entries in 
the accounts are nob shown to be of a 
character involving any confidential rela¬ 
tion. There is neither at this nor any 
other stage any suggestion that attempts 
were made to prevent Krishnan and de¬ 
fendant meeting. Why should it be as¬ 
sumed that 7th plaintiff’s witness was the 
moving spirit and that Krishnan’s ad¬ 
vocacy of plaintiff’s claims was not the 
crotchet, unreasonable it may be, of an 
obstinate old man desirousofagrandchild 
and his endowment of her the means he 
adopted for bringing her and the defen¬ 
dant together? The suggestion, it has 
been said, is that Krishnan was deceived 
by plaintiff T’s witness’s untrue state¬ 
ments as to the relation between plaintiff 
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and defendant. Bub there is no direct 
evidence of this, no witness having been 
called, wbo refers to any allegations as 
having been made by 7th pliantiff’s witness 
in his hearing or as referred to by Krishnan; 
and there is no evidence that as regards 
the period before Ex. A 7th plaintitl's wit¬ 
ness ever made any complaint, Ex. W re¬ 
ferring to such later events. In fact, if 
anything to prejudice Krishnan had oc¬ 
curred between the couple, it must have 
been during plaintiff's short stay in his 
house or in connection with defendant.s 
refusal to bring plaintift' back there; and 
of those matters Krishnan’s own infor¬ 
mation would be exhaustive. Defendant 
did not specify plaintiff 7’s witness in 
Ex. Q as among the relations and friends 
to whose machinations he attributed 
Krisbnan’a desire for a partition, and al- 
though in evidence he said that his 
mother and the servants told him of the 
way in which Krishnan’s mind was 
poiscned, he called none of them. If the 
charge in Ex. P of-abstracting jewels and 
documents refers, as it must be under- 
stcoi to have done, to family jewels in 
defendant’s first wife’s possession, there 
is no more reason for supposing that 
Krishnan would haveshrunk from making 
a false charge than that 7th plaintiff’s 
witness would have done so; and in fact 
on defendant’s denial, that matter does 
not seem to have been considered further. 
When as ^^a9 the case, Krishnan’s own 
information was full, there is no reason 
for assuming that he derived his prejudice 
from 7th plaintiff’s witness or any other 
person. 

It is next important that, whether the 
extent of his dependence on 7th plain¬ 
tiff’s witness, and it is not shown to have 
been material, the latter is not alleged to 
have attempted to keep him from inter¬ 
course with defendant or any other per¬ 
son likely to influence him. There is some 
conflict of evidence, which it is not pos¬ 
sible to resolve, as to the presence of de¬ 
fendant and 7th plaintiff’s witness, when 
Ex. A was being prepared, but the for¬ 
mer eventually withdrew bis statement 
that he returned home on receiving Ex. P 
and said that he did not doso as he knew 
Krishnan would not listen to him. a state- 
mont indicating that the two had parted 
on a strained footing, with which 7th 
plaintiff’s witness could have bad nothing 
to do. There is in fact no explanation 
given for defendant’s failure to return 
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instead of merely sending Ex. Q. and de¬ 
vote himself to undoing what had been 
done and counteracting 7th plaintiff’s wit¬ 
ness’s influence in the future; and perhaps 
because he was conscious of more acute 
past disagreement than the evidence dis¬ 
closes, it will be found consistently with 
thisthat although he throughout had accesst 
to his father, he at no time attempted to 
protect Krishnan from undesirable in¬ 
fluence or to prevent P. W. 7’a retaining 
or regaining his ascendency. At the time 
of the partition, threatened in Ex. P and 
agreed to in Ex. Q, Krishnan’s wife, of 
whom defendant makes nocomplaint, was 
with him and he executed Exs. A and B 
after consultation with P. W’s 2 and 3 
the latter a first grade pleader and defen¬ 
dant’s mother’s step brother. P. W. 2 
says that he advised both parties to be 
reconciled and P. W. 3 that he advised 
defendant. Neither witness is beyond 
criticism as regards credit and indepen¬ 
dence, plaintiff 2 giving P. W. 7 legal 
assistance at a later stage and P’s. W’s. 3 
subsequent conduct in connexion with 
Ex 3 being explicableonly on the assump¬ 
tion that he could act as a mere mouth¬ 
piece for his client without regard to facts 
(as he now speaks to them) or that 
client’s previous professions. But noth¬ 
ing as to P. W. 7’s exercise of influence 
over Krishnan was elicited from either of 
them. Similarly as regards P. W. 4 a 
retired 2nd grade pleader paying a sub¬ 
stantial assessment, who bad known 
Krishnan for thirty years privately and 
professionally and who attested Exs. A 
and B. In reply to his remonstrance 
Krishnan said that he must exejutethem, 
because he was bound to see to the wel¬ 
fare of his son’s second wife and that de¬ 
fendant wanted to neglect her. Defen¬ 
dant admitted that, when he attested, 

P. W. 7 was present; but the latter did 
not support him further and no reason 
has been shown for distrusting his evi¬ 
dence. On the other hand defendant ad¬ 
duced nothing whatever on this part of 
the case. 

ExhibitsAand B were presented forre- 
gistration at theVittal office, which is not 
the nearest to Krishnan’s house at Karin- 
gan. But there is no reason for doubting 
the explanation given that Vittal was 
more convenient for P. W. 2 who draft¬ 
ed them and had advised over the parti¬ 
tion; and the suggestion that secrecy we 
intended is not established, since defon- 
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danfc had been told in Ex. P cf the parti¬ 
tion at least and there is no reason for 
supposing that he would have heard of 
Ex. B also, if it had been registered at 
the nearest office at Buntwal, earlier than 
he actually did; that is within a fortnight, 
before Ex. 0. The suggestion, that the 
reference in Ex. A to his purchase of a 
stamp for it was an attempt to fix him 
with concurrence in its terms, is unsus- 
tainable. He no doubt, denied the pur¬ 
chase and in the alternative has pointed 
out that it was raaJe on 3rd April 1905 
sometime before any question of partition 
arose. But against this denial there is 
no reason for distrusting the endorsement 
of the stamp vendor made in the course 
of his duty; and as regards the second 
point and the probability that the stamp 
was purchased for someother transaction, 
the suggestion that there was any sinister 
design in its use for Ex. A is sufficiently 
answered, when it is observed that such 
a design would be intelligible in connex¬ 
ion only with Ex. B, not with Ex. A, 
which he had aitnittel Krishnxn’s right 
to execute and to the terms of which he 
had consented in Ex. Q. It is possible, and 
a similar statement in Ex. B indicates, 
that it was the document writer’s habit 
to incluie such recitals in his drafts; and 
in the circumstances no inference adverse 
to plaintiff nas been sustained. 

Exhibit B effected a transfer to plain- 
tiff of all the immovable property com¬ 
prised in Krishnau’s share under Ex. A 
and of a mortgage with possession for 
Rs. 12,000 and left him with only other 
mortgages aggregating Rs. 8,015, move 
ables and cash in hand Rs. 3,271 and out¬ 
standing Rs. 1,851, in all over Rs. 13,000, 
although the last item might not all be 
realizable. It is difficult to arrive at the 
proportion of this to his share under Ex. A. 
Bub. it the latter is taken, as it was by the 
Sub-Registrar in Ex G, as woith Rupees 
41,424 Krishnan gaveupthrea quartersof 
his property, retaining the remaining 
quarter and the benefit of a stipulation in 
Ex. B for his and his wife’s maintenance 
at a specified and apparently a fairly liberal 
rate. Such arrangements by aged persons 
for their maintenance are nob in my ex¬ 
perience uncommon, although in this the 
selection of plaintiff, a young girl, as 
the donee was certainly exception an 1 
the provision for her would, it may be 
conceded, be excessively liberal according 
to ordinary opinion. But it is material 


that firstly no such total surrender and 
no creation of opportunity for such fur- 
ther aggrandisement by plaintiff or her 
father was createvl as complete domina- 
tion’of Kiishuan's Will by the latter 
might naturally secure. For it must be 
noted that not only was the gift limited 
to a portion of Krishnan’s property, l)ub 
he retained the management of that por- 
tion as plaintiff's trustee until her 
majority ; that is for as long as he was 
likely to be capable of it. And next in 
view of the occasion on which the 
arrangement was made and the surround¬ 
ing circumstances, it is intelligible as an 
attempt to provide defendant with a 
motive for accepting plaintiff as his wife 
and eventually cohabiting with her. 

I turn next tc a portion of the case on 
which defendant has laid much stress, 
that relating to Krishnan’s subsequent 
conduct and dispositions. The latter 
must of course be considered w ithout re¬ 
ference to the formal objections to their 
validity and as they are relied ou only as 
evidence of his liability to succumb to 
any temporary influence and of the inten¬ 
tion as to his property which resulted 
from the free exercise of his will. It is 
to bo observed that the simultaneous con- 
duct of argument in each of these senses 
isdiffimU. For if Krishnan’s successive 
dispositions varied according to the influ. 
once to which he was temporarily sub. 
jocb it will he hard to deduce from them 
any continuous underlying intention. It 
may be added that such intention, so far 
as it can be deduced, seems to me on the 
whole consistent with the desire to bene¬ 
fit plaintiff, expressed in Ex. B. 

Exhibit B was executed on 23rd May 
1908 and presented for registration seven 
days later. Bub on 5th June 1908, Ex. C, 
the petition for withdrawal of Exs. A and 
B, which, as defendant savs, may have 
been drafted in hia presence, was pre¬ 
sented ; and on 9bh June 1908 after a 
panchayab had been held, Ex. I was exe¬ 
cuted and eventually registered, virtually 
cancelling Exs A and B. Next however 
apparently within the time fixed in Ex. N, 
the Sub Registrar's decision to return 
the documents unregistered, the plaintiff 
brought Origmal Suit No. 44 of 1908 for 
a direction to him to register them. It 
ended on 31st March 1009 in a compro¬ 
mise decree Ex U, directing their regis¬ 
tration, as inodifiel by <in figreeii.enb. 
Ex. F dated 2‘Jth March U09 executed 
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by Krighnan. Between Ex. I and Ex. F, 
P, W. 7 had been coming to his house and 
on two days in November 1903 nude 
entries in his account, Ex. IV. It does 
not ap[) 0 ar however t’nat (lefendint, who 
no doubt was not a party to Ex -F or the 
compioinise, was not there also and could 
not have counteracted P. W. I's mano¬ 
euvres; audadmittedly he was withKrish- 
nan on the next important date 17th 
April 1903. On it during his temporary 
absence Krishnan was taken a mile and a 
half to a place within the \ittal Sub-Re¬ 
gistrar’s jurisdiction where ho registered 
Ex. F and Ex. S. his Will, dying the 
same dav. 

Of these documents defendant relies 
mainly on Exs. C and I as evidencing a 
total revulsion of feeling on the part of 
Krishnan. But although the registration 
of Exs. A and B was in terms abandoned 
and inconsistently with them and 
especially the former the father and son 
decided to remain joint and agreed not to 
change their status in the future and 
although Ex. I starts with a recital re¬ 
garding the previous instigation of plain¬ 
tiff's relatives and (a suggestion not per¬ 
severed id) the insertion in the previous 
documents of unauthorised matter, there 
is also a recital regardingdofondant’s dis- 
obedience and the necessity for prevent- 
ing quarrels between his two wives and 
there are stringent provisions for the pro¬ 
tection of plaintiff'and also of the first wife 
against the contiDgonoies of defendant’s 
discarding either marrying a third wife or 
adopting a stranger. These provisions re¬ 
quire attention because it is suggested that 
nothing in defendant’s conduct made them 
necessary and that they were due to the 
farther misrepresentations as to his inten¬ 
tions by P. W. 7 to Krishnan, referred to 
by the latter in his written statement in 
the suit Ex. 3. Reference to Ex. 3 however, 
does not improve the argument. For, al¬ 
though it was no doubt signed by Krishnan 
and presented by P.W. 3, it is not clear how 
far it really embodied the former’s views, 
since the only first hand evidence is that 
the draft for it was given to P. W. 3 by 
D.W. 3, who is brother of defendant’s first 
wife and would, therefore naturally as¬ 
sist him; and, as D. W. 3 says that he 
had it from another Pleader, net exa- 
mined, there is only Krishnan’s signature 
as security for his responsibility for its 
details. It is worth noticing that Krish¬ 
nan signed it within a week of P. W’s. 7 


writing entries in his accoants, when, on 
the defence case, he should still have been 
subject to the latters’ influence. 

The provisions of Ex. 1 need not in 
fact be explained by reference to any par- 
ticular mistaken impression, however pro¬ 
duced. For they correspond with obvious 
possibilites in conjugal relation, as it 
exists between members of the parties' 
community; and there is no necessity to 
suppose that they were founded on misre¬ 
presentations by P. W. 7 when Krishnan 
was equally aware of those possibilities 
and had expressed and was again to ex¬ 
press distrust of defendant’s intentions 
and when the precautionary provisions 
insisted on were calculated also to pro¬ 
tect the interest of defendant’s first wife. 
Their primary object was, it may fairly 
be taken, that already suggested for Ex. 
A, although it was now ito be effected 
more simply and at less expense, to pro¬ 
mote a reconciliation bet ween defendant 
and plaintiff by imposing terms for the 
latter’s protection. Those terms were 
arrived at under defendant’s influence and 
after a panchayat had been held, the 
me-Tibers of which could presumably have 
been called to support this partofdefend- 
ant's case; and there is no ground for 
ascribing them to the misrepreseutatioo 

of P. W. 7. In fact they indicate that 
Krishnan, in spite of defendant s presence 
and after due deliberation and advice 
from his friends, persisted in his appre¬ 
hension for and intention to protect plain- 
biff. 

This intention is more clearly expressed 
in Ex. F. For, although Krishnan re¬ 
turned to Exs. A and B and a scheme for 
plaintiff’s endowment and transferred the 
immediate management of her property 
from himself to P. W. 7, he displayed a 
greater regard for defendant’s claim iQ 
case his conduct should be satisfactory. 
Firstly, a separate maintenauceis provided 
for Krisbnan’s wife and next there is an 
important explicit provision for defend¬ 
ant’s right to manage the property, 
case he 

“brings plaintiff and keeps her with him aod 
lives with her in the family house amicably.' 

Farther, the absolute estate conferred on 

_ « 

plaintiff by Ex. B is replaced by provi¬ 
sions (l) giving her only a life interest, (2) 
directing the devolution of the properties 
on her children, if she has any, and other 
wise on those of the first wife, if any, and 
in case an adoption is necessary on a son. 
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if adopted from specified families. On 
this I observe firstly that, although Ex. 
F refers generally to the inclusion in Ex. 
B of unauthorised matter, that matter is 
not specified and the dispositions made 
are, though less favourable to plaintiff, 
still sufficiently so to indicate Krishnan’s 
persistence in the intention already at¬ 
tributed to him to protect her. Secondly, 
we have nothing in detail as to the 
execution of Ex. F or its presentation to 
the Court and nothing to explain, if de¬ 
fendant’s case is true, how P. W. 7 was 
able to re-establish his influence and de¬ 
fendant was unable to counteract it, al¬ 
though we know that he was with Krish- 
nan within three weeks of the execution 
of the date of Ex. S. The inference must 
be that Krishnan acted on a well-formed 
intention throughout, though with dis¬ 
crimination, the concessions to defendant’s 
interests being evidence on the latter 
point. 

Lastly as to Ex. S which, in the ab¬ 
sence of any thing definite to the contrary 
and in view of its registration, must be 
treated as made with full capacity. It 
was made during defendant’s temporary 
absence and he contends that it and the 
simultaneous registration of Ex. F corres¬ 
pond with a revival of P. W. 7’s influence 
since his own departure in the morning. 
This, it is said, is indicated first by the jour¬ 
ney to register the document within the 
Vittal jurisdiction; and no doubt, if (as 
would have bean natural) the Bantwal 
Sub-Registrar had been sent for to the 
house, he would not have had so far to 
come as the Vittal Sub Registrar to the 
place chosen. 

But, previous dispositions (including 
Ex. 1) having been registered by the 
latter, there was good reason for employ¬ 
ing him again ; and in view of defen¬ 
dant 8 merely temporary absence it is 
difficult to believe that there could have 
been any serious expectation of conceal¬ 
ing the transaction from him. There is 
nothing clear as to the time he had been 
in Krishnan s house. But it is extremely 
unlikely that he was ignorant of Ex. F, 
since it is mentioned in the compro nise 
petition, Ex. R, and he had presumably 
bad notice of the passing of the compro¬ 
mise decree, Ex. E ; and it is then re¬ 
markable that Ex. F had not been des¬ 
troyed at his instance. And next, Ex. S 
is significant, because, whilst it refers to 
the course of the dispute between 
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Krishnan and defendant, it confirms Ex. 
F, except as to one particular, tlio ap¬ 
pointment of.P. \V. 7 as one of tlie exe¬ 
cutors for the disposal of Llio items of 
property not included in the earlier 
documents. This is nob favourable to de¬ 
fendant. But the disposition of those 
items in no way supports an intention to 
despoj^l him. For it benefits only Krisli- 
nan’s widow, defendant, who is to take 
the residue, if ho lives with plaintiff' 
within ten years, and various charities, 
except as regards an annual allowance to 
the two executors of Rs. 50 each. It is 
nob possible to recognize in Ex. S any 
material result of the exercise of influ¬ 
ence adversely to defendant ; and it is 
impossible to believe that any would 
have been exercised by P. W. 7 bo secure 
so little advantage. 

It has beeu pointed out that the bur¬ 
den of proof is on defendant. Ho has, 
in my opinion, proved only that P. W. 7 
had some opportunities of influencing 
Krishnan ; that the latter was in Ex. B 
unduly liberal to plaintitf ; and that for 
one short period he changed his mind as 
bo benefibbing her directly, although he 
never did so as to the general necessity 
for protecting her interest. There is no 
reason in the circumstances for the as-, 
sumptions, which we are asked to make, 
that Krishnan’s intelligence was failing 
and that he was moved by misrepresen¬ 
tations regarding matters mostly within 
Ins own knowledge, which P. W. 7 is not 
proved to have made and which defen¬ 
dant, his adoptive mother and the friends 
consulted could have corrected. On the 
other hand it is not proved that any at¬ 
tempt was made to keep Krishnan from 
the influence of defendant or any other 
person or that the former either before 
or after Ex. B acted as though he has 
anything to fear from P. W. 7. The case 
is in fact one of an old man of full capa¬ 
city, which is not shown to have l)eeD 
impaired, anxious, no doubt unrea.son- 
ably, to secure the continuance of his 
family and to iuterferein his son’s affairs, 
who made a disposition, unduly liberal, 
but nob 80 extravagantly comprehensive 
as to be irreconcilable with his own com¬ 
fort or his exercise of independent voli¬ 
tion ; and who persisted in the sentiment, 
which dictated it, almost continuously 
and in defendant’s immediate society un¬ 
til his end. That does not justify a find¬ 
ing for undue influence and I would there- 
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fore dissent from this part of the lower 
Court’s decision. 

There remains the defence that Exs. A 
,aQd B are unenforcible. because they 
lhave not been registered either hy 
jKrisbnan or after delivery by him by any 
jperson legally competent on plaintiff's 
jbehalf ; and I agree that it must prevail, 
jit is nob disputed that these documents 
cannot be given in evidence or enforced, 
if tliey are not registered. Then firstly, 
jthe original registration proceedings ini¬ 
tiated by Krishnan were abortive, since 
an order was passed for the return of the 
.documents unregistered an 1 this cannot 
be attected by the actual failure of 
Krishnan to receive them. It hasno doubt 
ibeen argued that, hiving pre'Ontei them, 
|he had done everything in his power to 
-make them odoctual. . But the principle, 
.that presentation of such documents can 
jbe treated as equivalent to registration as 
,against their executants, is not supported 
by anything in S. 47 or elsewhere in the 
Act or, so far as we have been shown, 
jby any authority. And secondly, if it 
lis assumed that the decree, Ex. U, was 
[equivalent to a delivery of the documents 
iby Krishnan to plaintiff, there is first the 
jdifficulty that Ex. A and therefore Ex. B 
hadunpliedly een cancelled before its date 

by Ex. I and are therefore unenforcible, 
whether or no the subsequent presen¬ 
tation and registration were regular. I 
should moreover he ready to hold that 
ithey were invalid, because under S. 32, 
Registration Act, the documents could be 
presented only by plaintitf’s represen- 
tativeorassign; and P. W 7. whopresent- 
ed them, was not her assign, or her re- 
presentative under S. 2 (lO), since he had 
ceased to be her natural guardian on her 
marriage and had not been appointed her 
ilegal guardian. In these circumstances I 
agree with my learned brother's decision, 
dismissing the appeal with costs. 

S.n./r.k. Appeal dismissed. 
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Oldfield and Bakewell, J.T. 

S. K Mohideen Kadirshaw Maraikar 
—Appellant. 


V. 


Official Receiver, Tinnevelhj and 
another —Respondents. 

1916. Decided oq 

-3rd February 1917, ag.rinsfc order of 
Diet, .fudge, Tinuevelly, in 0. P. 395 of 


Provincial Insolvency Act (3 of 1907), 
Ss. 24, 26, 36 and 52 -Enquiry under S. 52 
is not judicial enquiry—Entering name of 
creditor in schedule does not bar application 
under Ss. 26 and 36 -S. 26 implies judicial 
enquiry. 

The power deligated to the Official Receiver 
under S. 52 is to frame the schedule after an ex 
parte examination of the evidence tendered by 
the alleged creditors of the insolvent and he does 
not decide judicially or finally upon CDotested 
claims. His entering a creditor ,s name in the 
schedule does not prevent the Court from enter¬ 
taining applications under S. 236 and 30. 

The provisions of S3.'26 contemplate a judicial 
enquiry. [p 2f.6 0 2;P 207 0 l] 

C. V. Ananlhakrishna Ayyar^^ndK. 
li. Rangasami Aiyamjar—lor Appel¬ 
lant. 

M. D. Devadoss —for Respondents. 

Judgment.—The first question in 
this caso relates to an order passed by an 
Official Receiver upon the claim of a 
creditor of au insolvent to rank asa secur¬ 
ed creditor under an hypothecation bond 
which was disputed by another creditor. 
The OtficiaEReeeiver received oral and 
documentary evidence and held that 
the bond was supported by considera¬ 
tion and was not fraudulent. His suc¬ 
cessor in office seeks to impeach the 
transaction not withstanding this decision. 
By virtue of S. 52, Provincial Insolvency 
Act, 1907, and rules of this Court made 
thereunder, an Official Receiver has power 
(b) to frame schedules and to admit or to 
reject proofs of creditors, and (f) to hear 
and to determine any unopposed or ex 
parte application. S. 24 (l) directs 'the 
Court to irams asahelule of crelitorsand 
the debts proved by them,and S. 25 pres¬ 
cribes the ordinary procedure for proof 
of debts. Under these provisions all per¬ 
sons alleging themselves to be creditors 
are required to produce evidence of the 
amount and particulars of their debts, 
which may be upon affidavits containing 
certain particulars and the Court, by 
order, determines the persons who have 
proved themselves to be creditors and the 
amount of their debts, and then frames 
the schedule. 

Section 24 (3) then provides for an ap¬ 
plication by a creditor after the schedule 
has been framed that his name may be 
entered therein, and S. 26 provides that 
the Court may expunge an entry in thei 
soheiule or reduce the amount of a debti 
upon the application of a receiver or, m 
certain cases, of a creditor or the debtor:- 

and both provisioQsconteraplateajulicial, 

inquiry. Having regard to these express 
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'provisions for a judicial enquiry upon the 
'rectification of the schedule when framed, 
and to the absence of any such provision 
in relation to the framing of the schedule 
jin the first instance, we think that the 
latter operation is intended, at least in 
general, to be an ex parte determination 
by the Court upon the evidence furnished 
by the alleged creditors. If this construc¬ 
tion be correct and the sections and rules 
already mentioned be read together, it is 
'clear that the power delegated to the 
Ottioial Keceiver is to frame the schedule 
after an ex parte examination of the evi¬ 
dence tendered by the alleged creditors 
jand that he does not decide judicially or 
finally upon contested claims. For these 
■reasons we are of opinion that the action 
of the Olfioial Receiver amounted only to 
jan entry of the appollant in the schedule 
iof creditors under S. 24, and does not 
ipreclule the Court from entertaining an 
;application under S. 26 and 36. [Their 
Lordships then dealt with the evidence 
and holding that the appellant’s mort¬ 
gage bond was a bona fide transaction 
supported by consideration, allowed the 
appeal with costs.] 

s.n./r.k. Appeal allowed. 
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Spencer, Srinivasa Aiyangar and 

Krishnan. jr. 

Govindasami Pillai —Defendant—Ap¬ 
pellant. 

V. 

Pethaperumal Chetty and another — 
Plaintiffs —Respondents. 

Second Appeal No. 719 of 1915, Decided 
on ISbh September 1917, from the decree 
of Snb Judge, Tanjore, in appeal Suit 
No. 388 of 19U. 

(a) Civil P. C. (1908), O. 21, R. 96—Sym¬ 
bolical pottetsion when given stated—It is 
not to be confounded with paper delivery. 

Symbolical possession is given only in cases 
were the party in actual possession is entitled to 
remain in such possession as in cases of delivery 
under 0. 21, R. 96, Civil P. 0. and should not 
bo oonfouaded with cases where a party is entitl¬ 
ed to actual possession but obtains only wbat 
4s called a paper delivery i e., where he gets no 
possession at all [P 208 C 21 

(b) Mortgage — Lease by mortgagee —On 
redemption lease ipso facto determines — 
Obiter 

A lease created by a mortgage determines ipso 
facto on redemption ol'the mortgagee by the 
mortgagor or the pvirchaaer of the equity of re¬ 
demption. The position is however, different 
where the mortgage is only assigned. IP 208 C 2] 
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G. S. Ramchandra Aiyar —for Appel- 
laufc. 

T. Narasimha Iyengar —for Respon¬ 
dents. 

Judgment. —The facts are somewhat 
complicated, but when once they are ap¬ 
prehended it appears to be clear Lhii 
there is no finding on the point now in 
dispute. The suit was forrentof certain 
lands for the years 1910- 191 !< 1911-1919, 
and 1912-1913. The defendaut’a plea 
was that he was dispossessed of the laud 
by one Ramasaini Mooppan who was (he 
real owner and was not, therefore, bound 
to pay rent after the date of his dispos¬ 
session to the plaintiff, who is the as¬ 
signee of his landlord Subramauia Josier. 
As regards the first two years there is a 
concurrent finding of fact by both the 
lower Courts that the defendant was nob 
evicted by any body and we accept that 
finding. As regards the third year which 
began in March 1912, and ended with 
March 1913, it is said that evidence cle¬ 
arly proved eviction at least in May 1912 
by Ramasami Mooppan. The first Court 
found it was nob proved by the defendant 
that there was any eviction. In appeal 
the lower Appellate Court does nob find 
definitely one way or the otlier. A cer¬ 
tain amount of don fusion has arisen owing 
to the history of the title to t his property. 
The lands originally belonged to aMahratta 
gentleman, who mortgaged them with 
possession to Chibliainliaram Chetty or to 
a predecessor of his in title. \N hilo Chi- 
thambaram was in possession as mort¬ 
gagee, a suit was instituted against him 
for money by one Srinivasa Aiyangar who 
gob the mortgage right attached before 
judgment, which he brought to sale in 
execution after obtaining a decree and 
purchased it himself. The attachment 
appears to have been made in 1904. The 
mortgagee Chithambaram Chetty leased 
the lands to one Alagiri, who in his turn 
leased to Subramania' Josier, the landlord 
of the defendant. After the lease to 
Alagiri, Chithambaram appears to have 
sold the othi right to Kandasami Moop- 
pan. Ramasami Mooppan had become 
the owner of the equity of redemption of 
Mahratba gentleman ani appears bo have 
redeemel Kanlaswami, the assignee of 
the mortgage, and appears to have claim- 
el actual possession of the property from 
the lessees of Cliibharnharatn on bheground 
that after redemiibiou by him, there was 
no subsisting title in the mortgagee Cbi- 
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tliamhavam to sustain any lease by him. 
On this claim. Kamaswami Mooppan ap¬ 
pears to have obstructed the clefenbiat 
in cultivating the land and on his com¬ 
plaint his landlord Suhramania Josier ap¬ 
plied to a Magistrate under S. 145, Crimi¬ 
nal P. C. to protect the possession of his 
lessee, the defendant. This petition was, 
however, dismissed in August 1912 on 
theground that the property had been deli¬ 
vered to Srinivasa Aiyangar who took cer¬ 
tain proceedings inexecution as purchaser 
against Chithambaram, the mortgagee. Ra- 
masami Mooppan claimed the land against 
Srinivasa Aiyangar, the purchaser. The 
merits of that claim it is unnecessary to 
specify now. Ramasaroi Mooppan's claim 
was disallowed and he filed a suit to es¬ 
tablish his claim. In the meantime the 
execution-purchaser Srinivasa Aiyangar 
applied to be placed in possession of the 
lands as purchaser of the mortgage inter¬ 
est of Chithambaram. That application 
appears to have been opposed by Subra- 
mania .Tosier. the landlord of the defen- 
dant, but Srinivasa Aiyangar was, accord. 
;ng to the language of the receipt, placed 
in iiossession in August 1912 (Kx. 5). 
Whether he was actually placed in phy. 
sical possession of the land, who was 
then in possession, whether it was the 
defendant or Ramasami Mooppan who is 
said to havoobstructed the defendant and 

taken possession in May 1912, is not 
found. 

The pleader for tire appellant con¬ 
tends that the defendant was evicted 
by Ramasami Mcoppan at any rate by 
the end of May 1912 and that Ramasami 
Mooppan was the real owner as his title 
was established against Srinivasa Aiyan¬ 
gar the purchaser and if Srinivasa Aiyau- 
gar did get possession in .\ugust 1912 he 
got it from Ramasami Mooppan and so 
far as he, the defendant was concerned, 
when once he was evicted by the real 
owner (that is] Ramasami Mooppan, it 
did not matter to him, whether the real 
owner was subsequently ejected or not. 
The respondent’s pleader contends that 
defendant was not ejected at all. and if 
be was ejected by Ramasami Mooppan 
Ramasami must be considered to be a 
trespasser as he bad agreed with Subra- 
mama Josier to allow him to continue in 
possession as lessee during the whole 
period of his lease. Whether this is so 

or not 13 again not found. Further it is 

not found whether as a matter of fact 
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Srinivasa Aiyangar dispossessed any body 
when he is said to have obtained posses- 
sion under Rx. 5. It is said be obtained 
symbolical possession, We must point, 
out that symbolical possession is given* 
only in cases where the party in actoalj 
possession is entitled to remain in such! 
possession as in cases of delivery under; 
O. 21, R 96, Civil P. C., and should not! 
be confounded with oases where a party 
is entitled to actual possession bub ob 
tains only what is called a paper'delivery 
(that is) where he gets no possession at 
all. It is clear from the above state¬ 
ments of facts that there must be a find¬ 
ing on the following points : (l) Whe¬ 

ther the defendant was actually ousted 
from the lands in May 1912 by Rama 
sami Mooppan. (2) If ho was. whether 
Ramasami Mooppan had a title para¬ 
mount to that of Suhramania Josier, the 
landlord of the defendant. The effect of 
the alleged agreement Ex. C must also be 
considered. (3) If the defendant was 
not evicted by Ramasami Mooppan, was 
he evicted in August 1912 by Srinivasa 
Aiyangar by reason of the delivery evi¬ 
denced by the receipt Ex. 5 ? And if he 
was so evicted, had Srinivasa Aiyangar 
a paramount title ? (4) Did the defen¬ 

dant remain in possession without being 
evicted by any body during the year 1912 
to 1913? 

The finding must be on the evidence on 
the record except as to issue (2) on 
which any adjudication between Srini¬ 
vasa Aiyangar and Ramasami Mooppan 
may bs admitted. Finding is to be re¬ 
turned before 17th Julv 1917 and seven 
days are allowed for objections. 

(In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Tanjore submitted the fol¬ 
lowing :) 

Findings. —The four issues remitted 
to this Court for finding are : 

“ (l) Wuether tbe defendant was actually 
ousted from tbe lands in May 1912 by Rama* 
sami Mooppan ? (2) If be was whether Rama* 
swami Mooppan had a title paramount to that 
of Suhramania Josier, the landlord of tbe defen* 
dant? (3) If the defendant was not evicted by 
Ramasami Mooppan. was he evicted in August 
1912 by Srinivasa Aiyangar by rea.« 0 D of the 
delivery evidenced by the receipt Ex. 5? And 
if be was so evicted had Srinivasa Aiyangar a 
paramount title? (4) Did the defendant re* 
luaiQ io poss^ssioQ without b^iog^ by 

body during the year 1912 to 1913 ?” 

The findings were directed to be on the 
evidence on record, except as to issue 2 io 
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which any adjudication between Srinivasa 
Aiyangar and Ramaswaini Mooppan was 
allowed to be received. The defendant pro¬ 
duced a number of documents under that 
provision and Exs. 10 to 13 wore filed as 
they alone related to adjudication bet¬ 
ween Srinivasa Aiyangar and Ramaswami 
Mooppan. 

Chidarabara Chetti leased the lands 
while he was in possession as usufructu¬ 
ary mortgagee to Alagiri Chetti in 1905 
and the latter is said to have leased the 
same to Subramania Josier in 1907. Sub- 
ramania Josier leased to the defendant’s 
father Perumilu Pillai for three years 
under Ex. A, dated 2nd March 1910. 
Although the documents relating to the 
leases to Alagiri and Josier are net filed, 
it appears that the former obtained a 
lease for ten years from 1905 and that 
the latter obtained his lease for eight 
years under a registered deed, dated 10th 
August 1907 : vide Exs. 4 and C. The 
lease would therefore expire in April 
1915. 

The plaintiff derived his interest from 
Josier on 2ist March 1911. A mistake 
has been made hy the first Court and also 
my predecessor in reading this document 
as one of transfer of lease. It appears to 
be a transfer of debt in favour of the 
plaiotiiT, because the assignee merely gets 
the right to recover the rent due under 
the lease Ex. A and nothing more. 

The date of the sale of the equity of 
redemption in Original Suit No. 372 of 
1906 under which Muthayya Chetti the 
decree-holder purchased it is not in evi¬ 
dence, but Ramaswami Mooppan pur¬ 
chased it from him on 2lst April 1911. 
The agreement Ex. C was made on 29th 
May 1911 between Subramania Josier and 
Ramaswami Mooppan, under which the 
latter agreed that Josier should enjoy his 
lease-hold for the remaining four years 
according to the lease in his favour and 
deliver it to Ramaswami Mooppan on 
13th April 1915. The sale of the mort¬ 
gage interest of Chidambara Chetti in 
favour of Kandaswami Mooppan was on 
25th September 1910. Ramaswami Moop¬ 
pan purchased this interest on 2nd Sep¬ 
tember 1911. Upon the strength of it he 
filed a claim petition in Original Suit 
No. 234 of 1904 on 30th September 1911, 
which was dismissed on 11th October 
1911 on the ground that the attachment 
was in 1904 and the claim was made late. 
There was no investigation. The pur¬ 


chase under the Court sale in Original 
Suit No. 324 of 1904 which followed 
upon this was on 6th December 1911. 
Immediately Ramaswami Mooppan filed 
his suit, Original Suit No. G of 1912, on 
18th December 1911. In April 1912 
Ramaswami Mooppan and Subramania 
Josier were parties to some obstruction 
proceedings in respect to the delivery of 
property as per this sale : see Exs. 6-a 
and 6-b. The obstruction was evidently 
overruled, because delivery was made to 
Srinivasa Aiyangar on 23rd August 1912 
(Ex. 5). 

On Isb June 1912 Subramania Josier 
applied under S. 145, Criminal P. C., 
against Ramaswami Mooppan complain¬ 
ing of disturbance of possession and for 
establishing him in possession of the 
property free from interference of Rama- 
swami Mooppan. Ramaswami Mooppan 
on the other hand api)lied to the Court 
in Execution Appeal No. 1088 of 1912 iii 
Original Suit No. 234 of 1904 that his 
possession may not be disturbed by Sri¬ 
nivasa Aiyangar, the purchaser in Origi¬ 
nal Suit No. 234 of 1904, pending dispo¬ 
sal of the suit Original Suit No. 6 of 1912 
(Ex. 2). The petition to the criminal 
Court was dismissed on 31st August 1912 
on the representation of the petitioner 
Subramania Josier that the properties 
had gone into the possession of a third 
party under a civil Court sale. The de¬ 
livery receipt Ex. 5 shows that Srinivasa 
Aiyangar obtained delivery of possession 
on 23rd August 1912. 

Ramaswami Mooppan failed to obtain 
a decree (in Original Suit No. 6 of 1912) 
in his favour in the first and second 
Courts but their Lordships of the High 
Court set aside those judgments and 
remanded the suit for disposal on the 
other issues which were raised in the 
case. The contention of Ramaswami Moop¬ 
pan in that suit was that the attachment 
(in Original Suit No. 234 of 1904) made 
in 1904 was invalid and had ceased to 
exist when Chidambara Chetti transferred 
his interest in the mortgage to Kanda¬ 
swami Mooppan in 1910. Their Lord¬ 
ships held that the attachment was in¬ 
valid as not having been made under 
S. 268 of the old Civil P. C., and a pay¬ 
ment to the mortgagee or his representa¬ 
tive by the person who hold tho equity 
of redemption was not in contravention 
of any attachment validly subsisting. 
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The further trial was held by the Dis¬ 
trict Munsif of Tiruvadi who raised an¬ 
other question, that the validity of the 
attachment did not invalidate the sub¬ 
sequent sale held upon it and that the 
bona fides and validity of the transfer to 
Kandaswami Mooppan should be decided 
before tlis Court sale in favour of Sri¬ 
nivasa Aivangar could he held null and 
void as against Ramaswami Moopi)an, the 
assignee from Kandaswami Mooppan. He 
held that the transfer was not void or in 
fraud of creditors and upheld the plaintiff's 
contention in the revised iudgnient in 
Original Suit No. Oof 1912 (Ex. 12). That 
decision was confirmed in appeal hy the 
Sub Court of Kumhakonam (Ex 13). The 
position, therefore, is that Ramaswarai 
Mooppan became the owner of the pro¬ 
perty free of all incumbrances on 2nd 
September 1911. 

The case of the defendant in the present 
suit is that Ramaswami l\fooppan dis¬ 
turbed his possession in 1911. The evi¬ 
dence of D. W. i, Ramaswami Mooppan. 
shows that the sub lessees of defendant 
obstructed him when he went to take 
possession in Purattasi of 1911, that 
Sundarappayyar (co-owner witli or ag^nt 
of Subramania Josier) also clamied itle 
and obstructed him and that thev carried 
away the crops. But in the Masi follow¬ 
ing he took possession to the land and de¬ 
fendant or his father did not enjoy it 
afterwards. He raised Gumbu in Vaikasi 
of 1912 and harvested the crops. His 
surety Oovinda Mooppan raised it and it 
was harvested in the presence of the 
Police Inspector. Evidently this refers'to 
the possession proceedings which took 

place about that time. D Ws 2 and 3 
state that from Ghitrai 1912 Ramaswami 
Mooppan was in possession and that 
though Subramania Josier claimed from 
the cultivator Govinda Mooppan, he did 
not get any share of the crops. P. Ws. 2 
and 3 also admit that from Ghitra 1913 
Ramaswami Mooppan was in possession. 

From the saveral judicial proceedings 
referred to above it is clear that Rama- 
.swami Mooppan would have no locus 
standi if he had not possession. He gave 
security and had delivery to Srinivasa 
Aiyangar stayed. It is unlikely that he 
would not have taken possession in order 
Jo substantiate the case which he was 
fighting against Srinivasa Aivangar. 

pe had no doubt undertaken under Ex C 

in May 1911 that he would allow Subra- 


mania Josier to continue in possession till 
the expiry of the term of the lease in his 
favour and it was argued on plaintiff's 
behalf that it is unlikely that he would 
have broken his agreement so soon after. 
It was pointed out that defendant’s case 
was that Ramaswami Mooppan trespassed 
upon the land in Purattasi 1911 and dis¬ 
possessed defendant and that there is a 
change of case now about dispossession in 
Ghitrai 1912. The explanation about the 
change of case is found in the evidence of 
Ramaswami Mooppan as D. W. 1. As to 
bis breaking the agreement so shortly 
after it was made, a reference to the dates 
of the proceedings recited above clearly 
shows the motive and renders his action 
in taking the matter into his own hands, 
instead of leaving Subramania Josier to 
fight out Srinivasa Aiyangar and perhaps 
to jeopardise his interests, quite intel¬ 
ligible. When he mede the agreement 
Ex. C Srinivasa Aiyangar was not in the 
field So long as it was a matter between 
himself and the tenant Subramania Josier, 
Ramaswami Mooppan might have been 
quite willing to continue tlie lease be¬ 
cause in putting an end to the lease there 
may be questions of repayment of pre¬ 
mium and so forth and Ramaswami Moop- 
pan actually appears to have paid Rs. 400 
for certain improvements effected by 
Subramania Josier. But when Srinivasa 
Aiyangir came forward with his claim 
under an old attachment of 1904, which 
if substantiated would render invalid the 
transfer of mortgage by Chidambara 
Chetti in favour of Kandasarai Mooppan. 
he could not be expected to sit i lie and.let 
Subramania Josier continue in possession 
throwing suspicion on the sale to himself 
by leaving room for the argument fchat 
Ramaswarai Mooppan was not even in 
possession of the land, as he ought to be 
if he was a real purchaser. 

On issue 1, therefore, I find that Rama¬ 
swami Mooppsn actually dispossessed the 
defendant in May 1912 

On issne 2, I find that Ramassvami 
Mooppan had a title paramonnt to that 
of the landlord of the defendant, be¬ 
cause in him had become vested io 
September 1911 both the usufructuary 
mortgage and its equity of redemption. 

Turning now to the effect of the agree¬ 
ment Ex. C upon this title, I have to 
point out that it is an agreement entered 
into between Subramania Josier and 
Ramaswarai Mooppan. Plaintiff becarnfl 
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a transferee in March 1911, while this 
agreement was made in May 1911 to 
enure beyond the period of defendant’s 

interest. The defendant or his father 

% 

was not a party to this agreement. There 
was therefore no privity of contract bet¬ 
ween the two and I cannot see how de¬ 
fendant can claim the benefit of that 
agreement. It rested on defendant to 
show that he was ousted by a person 
having a paramount title and Ex. C is 
put forward in answer by the plaintiff 
to depreciate it. If he is not bound by 
the agreement I cannot see how he could 
claim benefit under it. 

It was suggested by the defendant’s 
vakil in argument that when the para¬ 
mount title was proved, it mattered 
little whether the holder of such title 
actually dispossessed the defendant or 
not, because an incumbrance created by 
the usufructuary mortgagee had come to 
au end when the mortgage was redeemed. 
Leases created by him would not stand 
on any higher footing. It may be that a 
tenant will have the right to emblements 
or there may be an apportionment of the 
rent, but apart from such rights and 
liabilities specially created by the law 
for the current agricultural year, the 
tenant holding over was at the best but a 
trespasser who would be liable to pay the 
mesne profits to the person who was 
entitled in ownership Subromania Josier’s 
title to recover rent terminated with the 
redemption and therefore the. assignee 
of Josier could be in no better position. 
It is unnecassiry to say anything about 
this argumeut, because I have found 
that Raraaswami Mooppan did as a 
matter of fact take possession of the laud 
from the tenant. I refer to this argu¬ 
ment only because the vakil further 
argued that Ex. C was inoperative or in¬ 
effective because it was entered into by 
Ramaswami Mooppan at a time when he 
was nob the owner of the mortgage 
rights. He was only the owner of the 
equity of redemption and had therefore 
DO title to immediate possession. Any 
agreement entered into by him in respect 
of future possession was therefore invalid. 
I am unable to accept this argument be¬ 
cause the owner of the equity of redemp¬ 
tion, as he is called, is in reality the 
owner of the land. The mortgage is 
only a subsidiary interest and subordinate 
to ownership. The owner could always 
enter into agreements with tenants in 


possession holding under precarious titles 
so as to confirm them in their pos¬ 
session at his pleasure. Moreover, even 
if Ramaswami Mooppin was not full 
owner capable of giving effect to the 
agreement into which he entered, it is 
clear that when the estate came into 
possession he would be bound by such 
agreement. The argument, moreover, 
contains a’fallacy that the agreement was 
not to liave future effect. Ramaswami 
Mooppan coul.l not have entered into any 
agreement about present possession but 
only about the future and what he did 
was therefore perfectly valid. I there¬ 
fore find on issue 2 that Ramaswami 
Mooppan had a paramount title. 

The vakil for defendant informed me 
that he did not press issues 3 and 4, that 
it was nob his case that he was dispossess¬ 
ed by Srinivasa Aivanger and that no 
finds need therefore be recorded upon 
them. 

This second appeal coming on for final 
hearing after the return of the Bndings 
of the lower appellate Court upon the 
issues referred by this Court for trial, the 
Court delivered the following. 

Judgment —On the findings now re¬ 
turned the decrees of the lower Courts 
must be modified. It is argued however 
that the finding that Ramaswami Moop- 
pau had a title paramount is not correct, 
because it is alleged that he having ob¬ 
tained the equity of redemption took an 
assignment of the usufructuary mortgage 
right from the mortgagee and as such 
assignee he was bound by the lease in 
respondent’s assignor’s favour which had 
been created by the mortgagee prior to 
the assignment of the mortgage itself. 
This argument depends entirely on the 
position that Ramaswami Mooppan was 
an assignee: but this is nob clear. The 
appellaut states that he, the Mooppan 
redeemed the mortgage and thus became 
the full owner, in which case, of course, 
the lease created by the mortgagee will 
not bind the Mooppan. Respondent has 
raised this question for the first time 
now; as the facts are nob clear in his 
favour, we cannot allow him to take it. 
If he had intended to rely on the point 
he should have laid a proper foundation 
for it by proving the necessary facts at 
the proper time. 

Accepting the findings, the decree of 
the lower Court must he modified by sub¬ 
stituting Rs. 1,152-4-0 and interest on it 
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for Ks. 2.041-S 0 an-1 interest on it. 
Parties will pay an-l receive propor- 
tionate costs throughout. 

S.N./r.k. Decree rtioiHf ieil. 
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AYLINCt and Napikh, JJ. 

Dczh'adit Kotoyyo and others — Ac- 
cused. 

V. 

Eonathalapalli Venkiiyya —Complain¬ 
ant. 

Criminal Revn. No. 8GG of 1916? and 
Case Referred No. 117 of 1916, Decided 
on 9lh March 1917, referred by Dist- 
Magistrate, Kistna, D/- 30th November 
1916. 

Criminal P, C. (5 of 1898), Ss, 247 and 
403—Acquittal under S. 247 does not make 
S. 403 applicable— Term “tried” in S. 403 
is not surplusage. 

A judgment of acquittal following on compl¬ 
ainant’s default ot prosecution under S. 247, 
does not entitle the parson acquitted to plead 
autrefois acquit on a fresh prosecution on the 
same facts and S. 40.3 does not operate as a bar 
to the Court taking cognizacceof a second com¬ 
plaint. jP212Cl3 

The word “tried” in the early part of S. 403 
(1) should not be treated .as surplusage and the 
section does not apply to a case where even the 
particulars of Ibe ofleuce were not stated to the 
accused under S. 242: 3l J/aJ. 253; itr.l Foil. 
4 C. W. N. 34G; 7 C. U'. N. 403. 7 C. U’. N. 
711 and 2 Weir 457. Dist. ' (.P 212 G 2', 

Public Prosccuto) —for the Crown. 

Order .—The complainant in this case 
K. Venkayya, presented a complaint to 
the Taluk Magistrate, Nandigino. on 8th 
August 1916 against accused B. Kottayya 
and others charging them with an offence 
under S. 426, I. P. G. The case was duly 
taken on file and posted for hearing and 
eventually adjourned to 20bh September 
1916; on which date in consequence of 
the absence of complainant an order ol 
acquittal was passed underS 247Criminal 
P. G. Subsequently on 22nd September 
1916, complainant presented a fresh com¬ 
plaint of the same offence based on the 
same facts Ojud explained his absence on 
20 th September 1916 to the satisfaction 
of the Magistrate. The Magistrate there¬ 
upon took cognizance of this second com¬ 
plaint and directed the issue of process 
to the accused. The sole question is 
{whether S. 403. Criminal P. C. is a bar 
to the Magistrate’s taking cognizance of 
the second complaint by reason of the 

°er*^1916 Passed on2OthSept0m- 

In our opinion it is not. S. 403 only 


bars the retrial of a person who has once 
been tried and convicted or acquitted 
and in this case it does not appear that 
the accused were tried on the first com- 
I>laint. The trial of a summons case can¬ 
not be said to begin until the particulars 
of the offence are stated to the accused 
under S. 2i2, Criminal P. G. and there 
is nothing in the record to indicate that 
this was done. In fact from the Magis¬ 
trate’s explanation it may be safely in¬ 
ferred that it was not. No trial having, 
even commenced on the first complaint 
S. 403 does not bar the Court from tak¬ 
ing cognizance of the second complaint. 
Our attention has been drawn to the ruling 
\XiGuygilaim Polduya In re (l) in which 
a different view of S. 403 has been taken 
but with all respect we feel unable to 
concur in the leasoning of the learned 
Judge who decided that case. In our^ 
opinion some meaning must be abtachedj 
to the word “tried” in the early part of| 
S. 403 (l). It should nob be treated as[ 
more surplusage as the learned Judgej 
would seem bo do. It would have beenr 
quite simple to word the section thus: 

(1) person who has onco been convicted 
bv a Court of competent jurisdiction of an of¬ 
fence shall, while such conviction or acquittal 
remains in force, not bo liable to be tried again 
for the same ollence nor on the same facts for 
any other offence for which a different charge 
from the one made against him might have been 
made under S. 236 or for which he might have 
been convicted under S. 237.” 

This would clearly include an acquit¬ 
tal under S. 247 at the very outsat be-i 
fore anything had been done in the case. 
But since the word “tried” has been in¬ 
serted we must give it due weight. 
We are unable to sea that this con- 
construction renders bhs provisions of‘ 
S. 247 nugatory or that any infer¬ 
ence can be drawn from the omissianj 
to refer to S. 247 in the explanation tO; 
S. 403. None of the three Calcutta cases' 
quote! in Guggilapu Peddaya, In re (l) 
appear to us to be in point. In Panchu 
Si7igh V. Umor Mahomed Sheikh (2j the 
Court simply deals with the power of 
the District Magistrate to direct further 
enquiry under S. 437, Criminal P. C.» 
and the effect of S. 403 is nob oonsidere! 
at all, Bishun Das Ghosh v. King-Evi^ 
peror (3) deals with exactly the same 
point and the order in the first proceed- 

1. flOll) 84 Mad 253=9 I C 253 

2. (1900) 4 C WN 346 

3. (1903) 7 C W N 493. 
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ings was one under S. 258, not S. 247. 
The judgment in the last case of Kedar 
Nath Biswas v, Adhin Maiiji (4) simply 
follows the two previous rulings and 
deals also with an order under S. 437, 
Criminal P. 0. Assuming that it is not 
within the power of a District Magis¬ 
trate or Sessions Judge to direct a Magis- 
trate to make further enquiry into a case 
which has bean acquitted under S. 247, 
Criminal P. 0. it does not follow that 
the Magistrate may not himself entertain 
a fresh complaint on the same facts. He 
is only debarred from doing so by S. 403, 
which is not even referred to in any of 
these rulings. 

The case relied on by the District 
Magistrate in his Order of Reference, 
Suraiya Sastri v. Venkata Bao (5), is 
easily distinguishable. The accused in 
that case not only appeared, but “answer- 
ed to the charge.” Another gool reason 
for declining to treat the word “tried” 
as mere surplusage is, that it is essential 
to a plea of autrefois acquit under Eng. 
lish law. The law is stated in Russell 
on Crimes at p. 1983, Eln. 7: 

"At c^tnmon law a man who has once been 
tried and acquitted for a ocimo may not be 
tried again for the same offence if he was in 
jeopardy upon the first trial. He was so in 
jeopardy if (l) the Court was competent to try 
him for the offence, (2) the trial was upon a 
good Indiohment, (3) the acquittal was on merits, 
that is, by verdict on the trial or in summary 
oases by dismissal on the merits followed by a 
judgment or order of acquittal’’. 

It is clear that the mere fact of a judg¬ 
ment of acquittal is not in England 
sufficient to entitle the person acquitted 
to plead autrefois acquit. The matter 
was exhaustively considered by the 
Court of King’s Bench and the law was 
laid down as follows by the Lord Chief 
Justice: 

"The true moaning of this great fundamental 
maxim is that a man shall not twice be put in 
peril after a verdict has been returned by the 
Jury, that verdict having been given on a good 
indictment and one on which the prisoner could 
be legally convicted and sentenced. It does not 
however, follow that if from any particular 
circumstance a trial has proved abortive, that 
the case should not again be submitted to the 
consideration of a Jury and determined as right 
and justice may require’* 

The law being so clear in England and 
its requirements having been reproduced 
in the Indian law we are satisfir.d that 
wo cannot eliminate the word “tried” 
from the section. The accused has nob 

4. (1903) 7 0 W N 711. 

5. 2 Weir 4&7. 


been tried and the Magistrate acted in 
accordance with law in taking the comp¬ 
laint on his file. Tiie papers will be 
returned. 

S.N./R.K. Answered accordingly. 
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Full Bench 

AyLTNG, SeSHACtIRI Aiyar and 
Bakewell, JJ. 

Kopparthi Lingayya and others—C xq. 
ditors—Petitioners. 

V. 

Araveti Chinnarayana and others — 
Debtors—Respondents. 

Appeal No. 137 of 1916, Decided on 
26th September 1917, against order of 
Disb. Judge, Cuddapab, D.'- llth October 
1915, in Insolvency Petn. No. 9 of 1915. 

^ ^ (a) Limitation Act (1908), Ss. 4, 5. 12 
and 29—Provisions do not apply to applica¬ 
tions and appeals filed beyond period fixed 
under Provincial Insolvency Act. 

Recourse should not bo had to the general 
provisions of the Limitation Act in dealing with 
the admission of petitions and appeals presented 
after the time pre.'.cribed under the provisions 
of the Proviucial Insolvency Act: 34 Mad. 505 
Foil. 12 Mad. 168 (F. 13.); 38 Mad. 92, 12 Mad. 
467, 18 jVfaJi 99 and 12 Mad. I Cons. 

LP ilo 0 2; 216 C 2] 

5{«(b) P rovincial Insolvency Act (1907) 
S. 46 — Extension of period fixed by special 
act by provisions of Limitation Act—It must 
be deemed to " affect ’’ that period within 
Limitation Act. S. 29. 

Per Aylinij, J.—Tue application of the gene¬ 
ral provisions of the Limitation Act extendiu^, 
in certain circumstances the period fixed by li 
special law must be deemed to " affect’’that 
period within the meaning of S 29, Lim. Act. 

[P 21G 6 1] 

Per Seshayiri Atyar, /.—Wherever an attempt 
is made to construe a special period fixed by au 
enactment with reference to the general provi¬ 
sions of the Limitation Act contained in Ss. 5 to 
18, the effect of such a process would be to effect 
the period of limitation fixed by the local Act 

^ , IP 217 0*1] 

(c) Provincial Insolvency Act (1907), 
S. 46 (4) — General provisions of Limitation 
Act do not apply to S. 46. 

The Provincial Insolvency Act is not a self- 
contained enactment, nevertheless the general 
provisions of the Limitation Act should not be 
introduced into the construction of S. 46. Cl. (4), 
of|t.he former Act. [P 217 0 2; p'218 C IJ 

❖ fd) Limitation Act (1908), S. 29— Period 
fixed by special Act is sought to beextended 
by provisions of Limitation Act—Period will 
be deemed to be affected within S. 29. 

Even where au .\ot is not complete in itself 
if by importing the general provision.s of tho 
Limitation Act the period fixed in a special Act 
is likely to be enlarged either by the process of 
computation iu obtaining copies or by excluding 
the period during which a fraud was practised 
or during which another litigation was proceed- 
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ing iu a difTerent Court, etill the period of limi- 
taticn would be affected. [P217 C 2] 

C. A. Seshagiri Sastri — for Appel¬ 
lants. 

S. Swamina<Ihau, P. Soiiiasuynlaram 
for V. Subra7na)iya7n Puniulu ami V. S. 
Narafii77iha Chariar — for Respondents. 

Order of Reference —This is an ap¬ 
peal against an order of the Ristrict 
Judge of Cuddapah passed under S. 15, 
Provincial Insolvency .Act dismissing an 
application made l)y creditors to declare 
the respondents insolvent. The learned 
Judge dismissed the application on the 
ground that the act of insolvency com¬ 
plained of occurred more than 3 months 
before the presentation of the petition, 
the last date for presentation having 
fallen in the period during which the 
Court was closed for vacation. lie held 
that the petition could not be presented 
on the re-opening day as S. 4, liim. Act 
was not applicable, and that S. 10, Ge¬ 
neral Clauses Act could not save the 
petitioners, as a question of limitation 
was involved. The apijeal against the 
District Judge's order, for which S. 40 
of the .Act provides, has not been pre¬ 
sented within 90 days of the order. 
Unless the time occupied in obtaining 
a copy of the order appealed against he 
excluded under S. 12 or S. 5, Lim. Act, 
this appeal must be rejected. The ques¬ 
tion for our decision therefore is whether 
S. 4, 5 or 12, Lim. Act are applicable to 
proceedings under the Provincial Insol¬ 
vency Act. 


The latest decision of this Court on 
the point is MuTijuluri Sivaramayya v. 
Singumahanti Bujanga Bao (i), where¬ 
in Oldfield, J., expressed his opinion that 
S. 12 (2), Lim. Act could not be applied 
to proceedings under the Provincial in¬ 
solvency Act. The learned Judge was 
inclined to think that S 5, being one of 
the general provisions of the Act and 
not altering or affecting any period of 

'within the meaning of S. 29 
(1) might be applicable, but he felt 
himself bound to follow the decisions in 
Veeramma v. Ahbiah (2) and Appa Bau 
Sa7iayi Astva Bau v. Kris}i7iaviurthi (3) 
Sadasiva Aiyar, J., who sat with him* 

oonsidered that S. 5 was applicable. He 
distinguished Veeramma v. Abbiah (2) 
dissented from Appajiau Sanayi aLu 

1. (1915) 39 Mac! 593~30 I C 709 

2. (isg-)) l8MHd99. ^ 

3. (1897) 20 Mad 249. 


Bau V. Krish7ia77iurthi (3) and followe*^ 
Nijahuioolla v. Wazir AH (4), Reference 
under S, 39 Forest Act 5 of 1882 (5) 
and Sefiha7na v. Sa7ikara (6). Both 
learned Judges agreed to cut the Gordian 
knot under theexceptional circumstances 
of that case by treating the time-barred 
appeal as a revision petition and dealing 
with it under S. 15, Charter Act, a 
course which can be taken only when the 
High Court in the exercise of its power 
of superintendence considers that a Sub¬ 
ordinate Court has failed to do its duty, 
[Vide Abdullah v. Salar^i (7)]. The 
present appeal purports to have been 
brought under S. 15,'Charter Act, as well 
as under S. 46, Cl. (2). Act 3 of 1907, 
but the circumstances are not such as 
to warrant our proceeding under the 
Charter. 

Duraisavii Aiyangar v. }deenakshi 
SuTidara Aiyar (8), to which Oldfield, 
J., was again a party, is a direct decision 
that S. 12, Lim. Act is not applicable to 
applications under the Provincial In¬ 
solvency .Act, and was followed by 
the same learned Judge in Trasi Deva 
Bao V. Para7ncshr<fya (9) in respect 
to an other section, namely S. 14, 
Limitatiom Act, with the remark that the 
whole of that Act is inapplicable to pro¬ 
ceedings under the Provincial Insolvency 
Act. 

In none of the above cases was the 
decision in Sn'wirasa A£/i/a«{/ar V. Secy of 
State (iO) considered. That was a case 
wherein Benson and Sundara Aiyar, JJ., 
after a very full consideration of the law 
on thesubject, applied S. 15,Lim- Act to 
a suit instituted under S. 69, Revenue 
Recovery Act (2 of 1864). They held (we 
think rightly) that the special period for 
bringing suits under that Act was go¬ 
verned by the provision in S. 59, which 
allows six montlis’ time, rather than by 
any Article in the schedules to th^ 
Limitation Act, but that the general 
provisions in he body of the Act were in¬ 
tended to be applicable, in the absence of 
anything to the contrary, to proceedings 
under special or local laws. In so doing, 
they followed the authority of a 
this Court in Seskama v. SankaraJ^ 

~T7{IQ^2) 8 Cal 910. 

5. (1S87) 10 Mad 210. 

6. (1S89) 12 Mad 1. 

7. (1806) 18 All 4. 

8. A 1 R 1915 Mad 860=25 1 C 610. 

9 . (1915) 39 Mad 74=-7 I C 144. 

10. (1915) 38 Mad 92=18 I 0 6l7. 
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^nd of a Full Bench in Venkata v. Chen^ 
gadu (11). The Full Bench decision in 
Ahu Baker Sahib v. Secy, of State (12), 
which formed the basis for the decision 
in Diiraisami Aiyarigar Meenakshi Sun- 
dara Aiyar (8), was to the effect that 
appeals under S. 10, Madras Forest Act 
(6 of 1682) are independent of the general 
provisions of the Limitation Act. The 
rights conferred by Ss. 10 and 14 of the 
Madras Forest Act to appeal, against 
decisions of Forest Settlement Officers 
upon claims to have certain rights recog¬ 
nised at the time of afforestation, to a 
District Court and to a Forest Court res¬ 
pectively are evidently rights of a very 
special nature. As pointed out by the 
Chief Justice, the vesting of a power to 
extend time for appealing in thehands of 
the Govcr.-.or-in- Council is in itself an 
indication that the Courts were not in¬ 
tended to exercise a similar power under 
the Limitation Act in regard to these 
so called appeals. 


The cases in Veerama v. Abbiah (2)and 
Appa Ran Sanayi Aswa Ran v. Erishn- 
murthi (3) related to the applicability 
of the provisions of the Limitation 
Act to acts done in relation to the 
Begistration Act. Sivarama Pattar 
Kariakar v. Krishna Iyer (13), which 
followed these two decisions, held tliat 
independently of the Limitation Act. 
S. 10, General Clausse Act would operate 
to make a presentation on the first 
day after the Court re-opened, though 
after the time allowed in the Registration 
Act, a good presentation. So too in 0//i. 
dal Assignee of Madras v. Sabapathi 
Mudaliar (14),an appeal presented under 
the Insolvency Act on the re-open¬ 
ing day. when the last day for filing it 
fell on a holiday, was admitted. In Veer- 
amma v. Abbiah (2) an! Appa Ran 
Sanayi Aswa Ran v. Erishfiamurihi (3). 
as in other decisions, it has always been 
held that what must be looked to in de¬ 
ciding whether the Limitation Act can 
be applied , to a special or local law is 
the question whether the particular Act 
is or is not self-contained and complete in 
itself. It has been settled by a course of 
decisions^ that the Madras Forest Act and 
the Registration Act are special Acts 
complete in the^mselves. and wo do not 

11. {j 8 9) 12 Mad iGSTFBr- 

12. (1910) 34 Mad 505=^5 I C 881. 

13. AIR 1915 Mid 412=23 I 0 23. 

14. (1912) 14 I C 579. 


here propose to question the reasoning 
by w’hich that result has been arrived 
at. But Ss. () and 47, Provincial Insol¬ 
vency Act show that that enactment is at 
least not independent of the rules cf civil 
procedure followed in the trial of regular 
suits and appeals under the Civil Prooe- 
dure Code. We also think that the ana¬ 
logy of the Madras Forest Act did not 
justify the assumption in Duraisivami 
Aiyangar v. Meenakshi Sundara Aiyar 
(8) that the general provision of the 
Limitation Act were not applicable to 
the Provincial Insolvency Act on the 
strength of Aha Baker Sahib v. Secy, of 
State (12). 

In our opinion the correct view is that 
taken by the Allahabad High Court in 
Dropadi .v. Bira Lai (15). where the 
matter has been fully discussed by a 
Full Bench. We consider that the cases 
in Darasimai Aiyangar v. Meenakishi 
Sujidra Aiyar (s) and Trasi Deva Rao 
v. Parameshraya (9) we were wrongly 
decided,and that thedictumof Oldfieid.J., 
in Munjzifuri Sivarnmayya Singumah- 
anti Bujanga Rao (l)as to the applicabi- 
lity of Ss. 5 and 12 Lim. Act, to proceed¬ 
ings under the Provincial Insolvency 
Act was also incorrect. But as there is so 
much divergence of opinion on the point, 
we refer to a Full Bench the question 
whether recourse can be had to the gene¬ 
ral provisions of Act 9 of 1908 in dealing 
with the admission of petitions and ap. 
peals presented after the time prescribed 
under the provisions of the Provincial 
Intolvency Act (3 of 1907). 

Opinion. 

Ayling, J. —Toe luejoioi propDunled 
for our decision is: Whether recourse can 
be had to the general provisions of Act 
9 of 1908 in dealing with the admission 
of petitions and appeals presented after 
the time prescribed under the provisional 
of the Provincial Insolvency Act 3 of] 
1907 ? The obstacle to the application ofJ 
these general provisions is S. 29 of the 
same Act, which says 

"NothiDg in this Act shall. 

aflecb or alter any period of limitation specially 
prescribed for any suit, appeal or ap[dication by 
any special or local law no.v or horoafter in 
force in British India.” 

The meaning of this section has been 
considered by a Full Bench of this Court 
in Aba Ba^er Sahib v. Secretary of 
State (12). and in my opinion that 
judgmeob effectively answers the ques- 
~15.’(1912) 34 All 496=16 I 0 149 (F B). 
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tion before U3. In place of S. 29 Act 
9 of 1908 and the Provincial Ingolvency 
Act, the learned Judges were dealing 
with S t) Act 15 of 1877 (the previ¬ 
ous Limitation Act) 

The learned vakil for appellants has in 
fact been forced to argue that the deci¬ 
sion in Afu Baker Sahih v. Secretary of 
State (12) was wrong and requires 
re-consideration. How far we are en¬ 
titled to question the correctness of a 
considered ruling of a Full Bench of equal 
numerical strength is a matter into which 
I do not propose to enter for I entirely 
and respectfully cencurin the ruling now 
called in question. It is a pure question 
of interpretation of a statute. The jux¬ 
taposition of the words “affect" and al. 
iter" compel us to give an independent 
hneaning to the word affect;" and I can- 
inot understand how the application of 
the general provisions extending in cer. 
bain circumstances the period fixed by 
law can be held not to affect that 
period- The cases mainly relied on by 
appellants’ vakil are Ve^ikata v. Ckeii- 
gaf/H (ll) and Srinivasa Aiyangar v. 
Secretary of State (10). In the latter case 
the two learned Judges were iuclinel to 
(|uestion the correctness, or rather the 
general applicability of the decision in 
Ahu Baker Sahib v. Secretary of State 
(12), largely because the Full Bench 
ruling in Venkata v. Chengadu (il) had 
had not been considered; bub they deemed 
it unnecessary to decide whether S. 29, 
Lim. Act, rendered the general sections 
of the Limitation Act inapplicable to 
special and local Acts generally. They 
disposed of the case before them with an 
eye solely to the peculiar features of the 
Act with which they wore dealing—Act 
2 of 1864: and I need hardly point out, 
even if the two were mutually destruc¬ 
tive, the authority of this ruling cannot 
be hold to counterpoise the Full Bench 
decision. The decision in Venkata v. 
Chengadu (ll) was that of a Bench of 
four Judges, the main judgnaent being 
that of Muthusami Aiyar, J., the question 
referred for their decision did not relate 
to the applicability of the genera! sec¬ 
tions of the Limitation Act, or the inter¬ 
pretation of S. 6 of the same (correspond¬ 
ing to S. 29 of the present Act); but to 
whether the provisions of the Liraitabioo 
Act (Art. 95, Sch. 2) or S. 59, Act 2 of 
1864 should be folio:?ed in computing 
the period of limitation. No doubt Muthiu 


sarni Aiyar, J., expressed the opinion, 
with the concurrence of Kernan, J., that 
S. 6, Lira. Act did not bar the applica¬ 
tion of the general sections. Kullayap- 
pa v. Lakshmipati (l6) is another pro¬ 
nouncement of the same two learned 
Judges to the same effect. Bub the other 
two Judges, who were parties to Venkata 
v. Chengadu (ll) (Parker and Wilkin¬ 
son, JJ.,) expressed no opinion on the 
point; and this is remarked by Benson 
and Sundara Aiyar, JJ., in their judg¬ 
ment in Srinivasa Aiyangur v. Secy, of 
State (lO). The decision in Kullayappa 
v. Lakshmipatki (16) is certainly not en¬ 
titled to be treated as a l^ull Bench de¬ 
cision on the question now before us. 

Veeramma v. AhbiaJi {^) 'n another hull 
Bench case in which Muthusami Aiyar 
and Shephard. JJ.. expressed contrary 
views as to the effect of S. 6 of Act l5 of 
1877. Collins. C. J , does not refer to 
the section; bub, by implication, he would 
seem to have favoured Shephard, J. s 
view. I can find nothing in these oases, 
which would induce me to differ from the 
view of the learned Judges in Abu Baker 
Sahib v. Se-.y. of State (12). It has been 
suggested that in the case of an appeil to 
a District Court (with which we are nob 
ooncernol here) the periol allowed by 
S. 47 (4), Provincial Insolvency Act (30 
days), is so short that it might be impos¬ 
sible to procure copy of the order in time 
for presentation with the appeal, as re¬ 
quired by 0.41, R. 1 (mutabis mutandis), 
and that in such a case a Court could not 
he asked to enforce the limitation clausQi 
S. 46 (4). That is nob the case here- and 
we are nob called on to say what a Court 
should do. if such facts were established. 
The possibility of such a difficult case 
may be a ground for legislation, or pos¬ 
sibly the provision of a remedy io I'b® 
rules and orders under the Civil Proce¬ 
dure Code. Bub we have merely to inter¬ 
pret the law as it stands; and I foal 
hesitation in answering the reference m 
the negative 

Seshagiri Aiyar, J. —Both sides 
agreed that the only question to be con¬ 
sidered in this reference is whether tb^ 
time taken up for obtaining copies of th® 

orlar appealed against should'bededuefee 

io computing the period of limitation 
fixed hv S.M6, Cl. 4. Provincial Ina^' 
vency Act. The decision of the question 
turns largelvupontlio inte rpret ationj-T 
16. lVM-4d“467r 
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placed upon S. 29, Lim. Act. A very 
leirne.l argument was addressei to U3 by 
Mr. A. Krishnasami Aiyar upon the mean, 
ing to be attached to the word “affect" 
in Cl. 1 (b) of that section. Apart from 
authority, if I were deciding thisquestiou 
for the first time, I would have respect¬ 
fully concurred in the view taken by 
three learned Judges of this Court includ- 
iug the present Chief Justice in Abu 
Ba J{er Sahib v. Seoj. of State (12). The 
word alter would apply directly to simi¬ 
lar provisions in the Ijimitation Act, if 
any, giving an extended period to suits or 
appeals of the nature provide! for in the 
special Act. The word “affect" is ’more 
comprehensive. Whenever hy a process 
of computation or exclusion or deduction 
the special period fixed by the enactment 
is indirectly extended or cut down, it 
must be taken tliab that period has been 
affected. 

The illustration which Mr. Krishn- 
asami .Aiyar suggested would also be 
connoted by the berm “alYocb’’; for 
tjxample, there may he a special period 
compelling a party to take steps to set 
aside the order of a Special OtBcer under 
the Boundaries Act. When a party in¬ 
stead of adopting that course wants to 
ttvail himself of the general period of 
limitation prescribed for declaration of 
t-ible in Art. 120, Lim. .Act, the relief 
granted to him svould indirectly affect 
the period of limitation prescribed in tlio 
special law. The decision of the Full 
Bench in Secy, of Slate v. il/ihkul A-isan 
(17) is an illustration of this mode of 
affecting blio period of limitation fixe! in 
a special Act. Bub I am not prepared to 
agree with the learned vakil that tliis 
category of cases exhausts the significance 
of the word “affect." Nor am I prepared 
to accede to the contention ttiat a com¬ 
putation of period of limitation which in 
etrocb extends the time fixed does not 
affect the period of limitation. In my 
opinion, wherever an attempt is made to 
'construe a special period fixed by an on- 
acbmont with reference to the general 
iprovisions of the Limitation Act contain¬ 
ed in Ss. 0 bo IB, the effect of such a pro¬ 
cess would be to affect the i) 9 riod of 
limitation prescribed by the local Act 
Therefore may reading of the section ap¬ 
art from authority is in accordance with 
the pronouncement in Abu Baker Sahib 

V. Secy, of Stale (12). Bat the matter 
17. (iOlC)iD Mid 727=.32 I C~755.- 
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has been complicated a great deal hyotlior 
decisions bo which I shall presently very 
briefly refer. 

Before dealing withthocases ciuoted at 
the Bar, I may dispose of one asiieutof the 
case which was very strongly presso 1 upon 
us by Mr. Krishnasami Aiyar. lie did 
not dispute the proposition tliat where a 
special Act is self-contained the general 
provisions of the Limitation Act should 
nob be imported into the consideration of 
questions arising under the former Act. 
Upon this point we have tlie judgment of 
the Judicial Committee in ^ahojned 
Buhaddor Khan v. Collector of Barielly 
(18) that to Acts of special kind which 
are self-contained, the general provisions 
of the Limitation Act should not he an¬ 
nexe!. Sir Arthur Collins, C. J., and 
Muthusami Aiyar, J., followed this de¬ 
cisions in Veera77imii v. Abhiah{2). There 
are other decisions to tho same effect* 
and therefore it may be taken as settled 
that where the Cole is oomplete in itself 
the general provisions of the Limitation 
Act commencing from Ss. 5 to 13 should 
not'.be rea l as forming part of that Code, 
In the present case it was contended tliatl 
tho Provincial Insolvency Act is not n 
Code complete in itself. I think this con¬ 
tention is well founded. We have onlv 
to refer to Ss. C and 17 to show that the 
Givi! Procedure Code was intended to be' 
largely utilize! in regard to procsodingsl 
under the Act. Tiiereforo tho Act has Tol 
be aupplemonted by the importation of 
the general rales of procelura as to suits. 
One special matter affecting limitation 
may also be pointed cub, and that is, by 
S. 47, Provincial Insolvency Act the pro- 
cedurs to be followei in presenting an. 
l)oals under that Act is to bo the same as 
in the case of appeals under the Civil 
Procedure Code, As the learned vakil 
pointol out. under tho Civil Procadura 
Code an appeal can be filed only if the 
memorandum is accompanied by copies of 
the decree and of the iulgmcnt. [fc ig 
well reoognisel that an apjieii filed with¬ 
out those annexures mnsb be regarlel as 
no presentation in the eye of law: geo 

ChaynmelaKnar V. AmirKh-tn v. U9) and 
Abdul IlakimJlem '^.Chandr^t /dus (20) It 
therefore follows that under tho Provin¬ 
cial Insolvency Act. it is incumbent up* 

prefer ri ng an app eal tliat he 

13. {137-3-74) 1 I A 1G7 (P. C.). 

PJ. (1894) 16 All 77. 

20. (1915) 42 Cdl 433=30 I 0 1C5, 


shouM filo copies of the order or judg¬ 
ment appealed agaiost. Ifc is nob disput¬ 
ed that in a considerable number of cases 
such a coi>y may not be obtainable with¬ 
in the 30 days allowed for presenting an 
[appeal to the first appellate Court. It was 
Inot, therefore unreasonablv succested 
,that the legislature could not have in- 
jtended that the ]'erio-l of 30 da >3 fixed 
jby S. 40, Cl. 4. should I o inclusive of the 
period taken for ohtaining copies of the 
order appealed ngainst. 

The rofiult of such a construction would 
bo to deny the right of appeal iu many 
cases. If it were shounin the present 
case I hat an application wus made im¬ 
mediately after the order ^^as passed and 
that mere than 90 da^s had elapsed 
before the coi)ies were obtained, I world 
have hesitated a great deal before com¬ 
ing to the conclusion that the party 
is not entitled to prefer the appeal after 
obtaining the copies, because to hold other¬ 
wise would be to deny the right of appeal 
given by the section. However it has 
nob been shown that in this particular 
case the coj'ies \^erG nob granted expedi¬ 
tiously. 

Apart from this particular aspect of the 
case, the general question now remains 
whether by virlue of the fact that the 
l^rovincial Insolvency Act is nofself-con- 
tained we are at liberty to introduce into 
the construction of S. 46, Cl. 4, the 
general provisions of the rjimibation Act. 

In Vcnkala v. Chengadu (ll) a Bench 
of four Judges had to consider this ques¬ 
tion with reference to S. 18, Lim. Act. 
That was a case under the Eevenuo Ee- 
covery Act. Two Judges, Kernan, J., and 
Muthusami Aiyar, J., hell that S. 18 
was applicable to the Revenue Recovery 
Act. Parker and Wilkinson JJ., expressed 
no definite opinion on the question. In 
Seshama v. Sanhara (6) Collins C. J,, 
and Muthusami Ayyar, J., in dealing 
with a case under the Madras Bounda¬ 
ries Act 27, of 18G0, held thatS. 14, Lim. 
Act was applicable to the special period 
fixed in that Act. In Kullayappa v. 
Lakshmi’pathi (16) Kernan and Muthu¬ 
sami Aiyar, JJ., applied S. 14, Lim. Act 
to a case arising under the Rent Recovery 
Act. In Istoara Patter v. Karuppan (21) 
CoUinsO. J.,and Justice Davies J., applied 
S. 18 Lim. Act, to a case arising under 
Revenue Recovery Act. In Veercimyna v. 
Ahhiah (2), which was a case under the 

21.~U^3j 3 M L J 255. - 
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Act, all the three learned 
who took part in it, viz., Collins, 
., Muthusami Aiyar, J., and Shephard, 
held that the Act was complete in 
itself and that consequently there was 
no eccasion for invoking the aid of the 
general provisions of the Fumitation Act. 
The Chief Justice and Muthusami Aiyar 
J.,once again reiterated the proposition 
that if the Act was not complete in it¬ 
self the general provisions of the Limi¬ 
tation Act may he looked into for con¬ 
struing a special Acc. On the other hand 
Shephard, J,, gave an interi)r6tation of 
tbo term affect” which subsequently 
found favour with the Judges who decid¬ 
ed Abu Baker Sahib w Secy, of Stale 
All these decisions weie passed under 
S. G, Lim. Act 1^77. There was thus 
a considerable divergence of opinion re¬ 
garding the interpretation to he placed 
upon the word "affect” at least in Madras ^ 
and yet when the new Limitation Act of 
1908 was passed, the Legislature did not 
choose to give an authoritative interpre- 
tatiou of the term. 

My mind has heenexercised consider¬ 
ably as to whether the l^egislature inten¬ 
ded to adopt the inter |.rctation3 placed 
uj'on the term by Collins. C. J., Muthu-; 
sami Aiyar. J., Kernan, J., and Davies,. 
J.,or whether it jireferrod the iuterpreta- 
tion placed uiionthe word hy Shephard,J., 
The opinion of Arnold White, G. J., ^Fil¬ 
ler, J., and Wallis, J., was not given until 
after the new Act was passed, although, 
they had to construe the language of S. 6 
of the old Act. The view taken by Shep- 

hurd, J., is shared by a very large number 

of Judges in the other High Courts, and 
as that view is in consonance with the 
natural interpretation to be placed upon ^ 
the word "affect,” I prefer to bold with 
the Judges who decided Abu Baker Sahib 
V. Secy, of State (12) that even in cases, 
where the Act is nob complete in itself, if 
by importing the general provisions of 
the Tdmitation Act the period fixed in a 
special Act is likely to be enlarged, either ' 
by the process of computation in obtain¬ 
ing copies or by excluding the period 
during which a fraud was practised or 
during which another litigation was pro-| 
ceeding in a different Court, still the. 
period of limitation w’ould be affected. 

It seems to ire that this is eminently 
a matter in which the Legislature should 
interfere. I fail to see why litigants pre¬ 
ferring appeals under special Acts should 
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not have the same privilege of extension 
provided by the general provisions of the 
Limitation Act as they have in oases 
directly coming under the Civil Procedure 
Code. There is no conceivable reason for 
putting one class of litigants under a dis¬ 
ability of this kind. I may also be per¬ 
mitted to suggest that until the Legis¬ 
lature intervenes to amend the Limitation 
Act, our High Court should amend the 
rule in 0. 41, by saying that the presen¬ 
tation of an appeal in cases under the In 
solvency Act need not be accompanied by 
copies of the order, decree or judgment 
appealed against. My answer is in the 
negative. 

Bakewell, J. —I agree with Ayling J. 

S.N./R.K. Reference ansivered. 
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Abdur Rahim and Oldfield, J.J. 

(Clialikani) VenliataraijanirnGarn and 
others Defendants—Appellants. 

V. 

(Ra3a Vatsavya) Vcnkalasuhhadra. 
yamma and others —PlaintilTs—Respon- 
densts. 

Appeal No. 209 of 1916, Decided on 
21st November 1917, against decree of 
Temporary Sub-Judge, Yizagapatam in 
O. S. No. 30 of 1910. 

(a) Transfer of Properly Act (4 of 1882), 

®4 Expression of readiness to pay is no 
tender. 


The mere cxprcsiicu of wiiiiogDess on the pari 
of a mortgagor to pay tho amount clue on the 
mortgage cannot amount to a teuder within the 
meaning of S. 84. T. P. Act. fP 220 C 1] 

(b) Transfer of Properly Act (4 of 1882) 

Assertion of title and statement of 
amount due on requisition by mortgagor will 
not dispense with tender to slop interest. 

The assertion of a title by the mortgagee iu 
himself, coupled with a statement of the amount 
due by the mortgagor on the mortgage in reply 
to a requisition by tho latter for accounts, will 
not amount to a dispensation of tender, nor cause 
a cessation of interest as from that date. 8 7i, 

< vV' Oumers of the "Norway” v. 

r , ® P- C- («■ s ) 245; 23 

Cal, 557, (i. C.) and43 Caf. 632 Dist. 

[P220 C I, 2] 

(c) Legal Practitioner’s Act (18 of 1879), 

rule, under R. 41-Two sets of fees can be 

granted to same party when pecuniary value 

I* large though no intricate question is in- 
voived* 


Undw R. 41 cf the rule framed under 
Legal Practitioners Act.iit is competent t 
Court to award two sets of fees to a party wh 
more than one vakil-has been engaged by 1: 
owing to tho largo pecuniary value of the ci 
even though it does not involve questions 
special difficulty. 222 c 


(d) Transfer of Property Act (4 of 1382), 
S. 84—Setting up title in himself by mort¬ 
gagee will not stop interest if no deposit is 
made. 

Per Abdur rtahini, J .—Tho Transfer of I’ro- 
party Act lays dowu the couditions relating to a 
valid tender and a valid deposit. It nowhere 
says that, even if a valid tender has not been 
made interest will cease to run if tho mortgagee 
happens to set up a right to the property in him¬ 
self. [P 220 Cl] 

(e) Transfer of Properly Act (4 of 1882), 
S. 84—There is dislinclion between tender 
and proposal to moke it—Latter will not 
stop interest. 

Per Oldfield, J. —The foundation of S. 81, T. P. 
Act, is that the liability for interest on the 
amount duo on the mortgage shall cease from 
the date of the tender, inasmuch as the porsou 
who has made the tender not merely has to pro¬ 
duce money in order to make it but mu=i also 
keep it ready for payment'in Court or etberwise. 
Thore is a distinction between the proposal to 
make a tender and an actual tender, and there 
is no reason why a person who makes the former 
should be treated any better than a person who 
makes the latter. [P 221 C 2; P 222 C 1] 

P. Narayanamurtki and Patanjali 
Sastri —for Appellants. 

T. Praku^am, D. Appa Bow, A'. Srini¬ 
vasa Aiyanynr V, Ramesam, T. Rama. 
Chandra Row, B. Somayya and D. V. 
Krishnama Razu~ (or Respondents. 

Abdur Rahim, J.— This appeal is in 
a suit to enforce a usufructuary mortgaj'e, 
and tho question that is argued bofoio us 
is as to whether there was a valil tender 
of the amount due on the mortgage on 
I7t!i -January 1S99 or vvhetlier the res¬ 
pondents dispensed with t’nenecessity for 
such a tender. On either ground tho 
claim is that interest ceased to run from 
the date mentioned. Mr. Narayaua- 
murthi who has argued the case for the 
appellants before us conceded, and we 
think rightly, that what happened could 
not be stated to amount to a valid tender 
within the meaning of S. 84, T. P. Act. 
The so called tender really depends on 
what appellant 2 wrote to the respondent 
on the date in question. That letter is 
Ex. oa, and there he asked the mortgagee 
to give him an account of what was due 
to him and expressed his willingness to 
pay what was due to the mortgagee. In 
his reply the mortgagee stated that under 
the terms of Ex. A, the deed of mortgage, 
he had acquired an absolute right to the 
property and therefore he was not bound 
to render any account to the appellants 
and refused to do so. He did however 
mention what was the amount that had 
become due on his mortgage. That 
amount was Rs. 3,19,946. It is argued 
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upon the terms of the mortgage, tiiat is, 
calculating interest at ihe rates specifiei 
therein. This or an}v arnotint was -navor 
actuaily tonierel l>y the appell iuts, nor 
was it sought to bo depositaJ m Court. 
In f ict. before the institution of the suit, 
no deposit or tender was mile, and even 
now after decree, no portion of the 
amount due to tbo re.spondants has bean 
paid. The mere expression of williugness 
Ion the p'irt cf a debtor to pay a doi)t can¬ 
not po53il)ly amount to a tender within 
The meaning of the law. In fact, as we 
have said. Mr. Narayanamurthi did not 
contenl so far. But he has stronglv urged 
upon as that inasmuch as the respondent 
put forward the allegation that he had 
acquired an absolute right to the property 
and therefore .the appellants were nob 
entitled to redeem him, it must be taken 
in law to amount to a dispensation of 
tender. 

On this point we have been referred 
to a number of Indian and English cases 
dealing with contracts for sale or other 
cases of reciprocal contracts; for instance, 

1)1 li'.Ji-inl V. Uv'i'thhr-im 

Dayrirnm (l). Owiiersi of ih<* "Xorw.iy" 
V. Ashburuer (2). But the principle laid 
down in those e:isos is that where there 
are reciprocal promises and one of the 
promisees waives or dispenses with the 
performance of the promise made to him, 
he cannot afterwards pub forward the 
non-performance of tliat promise .as an 
answer to a suit for damages. But as 
regards the (juestion whether the interest 
on a debt esases from the date of tender 
or deposit, that class of cases depends 
upon the provisions of the Transfer of 
Property Act and upon a different prin¬ 
ciple. That Act lays down the conditions 
relating to a valid ten lor and valid de¬ 
posit. It nowhere says that even if a 
valid tender has nob been made, interest 
will cease to run if the mortgagee hap¬ 
pens to set up a right to the property in 
himself. If the argument of the appel¬ 
lants were well founded, the po^icioa 
would he this: 

In every case where the mortgagee in 
good faith, as in tliis case asserts that he 
has acquired an absolute tight to the pro¬ 
perty, the mortgagor or the parson who 
has purchased the equity of redemption, by 
^agon of that fact al one, would be esemn- 

1. (1S71) 8 B H~C R 133. 

2. (1366) 3 Moore P C (a b) 215. 
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ted from payment of interest, provided] 
he Ivas expressel his willingness to pay 
blie debt. No authority whatever lias 
been cited in support of such a proposi¬ 
tion which, in our opinion, is altogether 
untenable. We have been referred to a 
Privy Council decision in Uarendra Lai 
liai Caowflhri v. Maharani Da^i (3). 
There what happened was that under the 
contract between the parties the mort¬ 
gagee engaged to appraise the mortgaged 
property if there was any proper negotia- 
tion for the sale of that property and it 
was brought to his notice. There was in 
fact a bona (ide offer to purchase the pro¬ 
perty which was brought to the notice of 
the mortgagee in that case and he was 
asked to say whether he would ai)praiso 
the property and fix the value, lie re¬ 
fused to do so and in consequence the 
mortgagor was unable to find a purchaser 
for the property and re-pay the mortgage 
amount. Their Lordships hold that the 
mortgagee having rendered impossible the 
sale of the property l)y the mortgagor by 
which the latter would have been in the 
position bo re pay the debt the matter 
stood 'as if it was a case of tender.' Mr. 
N.irayanatmirtiii has atbemptel to build 
an argument upon this phrase to the effect 
that their Lordship? treated the case as 
one of a tender. But we do not thiuk 
that there is any warrant for such an 
interpretation. 

There was no case of tender there and 
the Judicial Committee merely cited the 
case of a tender only by way of analogy. 
The other case referred to Gopeswar Saha 
V Judith Chandra (1), stood ai)paronbly 
on the same footing and none of those 
oases support the broad proposition which 
has been contended for before us on behalf 
of the appellants. \V8 therefore hold that 
what happened between the appellants 
and the respondents in 1899 did not have 
in law the effect of making interest cease 
to run from that date. The Subordinate 
Judge also finds upon the evidence that 
in fact appellant 1 had not the neces¬ 
sary amount at his disposal on the data 
of Ex. Va. He is no doubt a Urge land¬ 
lord with an income of about Rs. 10,000 
a year. Bub the evidence does not show 
that he had on the date in question, the 
amount which would be required to dis¬ 
charge the mortgage debt at his disposal. 
He was obliged to borrow even small 

3. (I 901 T 28 Cal 557=28 I A 39 (P 0). 

4. (1916) 13 Cal 632=32 I C 537. 
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sums of money and sometime after 1899 
he got cDosiderably involved in debt. Ho 
swore in the witness box that he had 
Rs. 1,50,000 in his chest. The Subord¬ 
inate Judge has disbelieved that evidence 
and we think rightly. If he had anything 
like that amount with him at the time, 
his account books would have been the 
best evidence to show it. He must have 
kept accounts which he has withheld 
from Court, and it was not the case of 
defendant 8 the principal appellant before 
us that he had bsen negotiating to raise 
money, still less that he had actually 
raised money in that way. We therefore 
accept the conclusion of the Subordinate 
Judge that if Ex. Va would be construed 
as an offer to pay, it was not a bona fide 
offer in the sense that the appellants had 
the means of making the payment at the 
time. It may be pointed out that defen¬ 
dant S bought tho bulk of the mortgaged 
properties for Rs. 2,40,000, while on 17th 
January 1899 the amount payable to the 
mortgagees was over Rs. 3,00,000. That 
also supports the finding of the Subord¬ 
inate Judge that tho so-called offer in 
Ex. Va. if offer it can bo called at all, 
was really not bona fide for we are not 
prepared to hold that defendant 8 was 
able and willing to pay that amount on 
the date in question. 

The 3rd point which has been raised 
before us relates to co=ts. The Subord¬ 
inate Judge has given a i)ersonal decree 
against defendants 3, 8 and 12 for tho 
entiro oo-ts. As regards the conduct of 
the suit we think that the Subordinate 
Judge was right in saying that the way 
in which the defence was conducted was 
vexatious. Defendants 3, 8 and 12 have 
been rightly made liable to pay the costs 
finally. Rut we do not think that they 
ought to be made personally liable for the 
costs relating to tho stamp duty. So that 
amount must be deducted from theamount 
of costs for which defendants 3, 8 and 12 
have been made personally liable. In 
other respects, the decree of t’ne Subord- 
inate Judge is confirmed. Respondent I’s 
raomorandum of objections relates to the 
expenses of the establishment charges, 
repairs to canals, etc., expenses for the 
village headman, service Inams to village 
headman, and village duties and other 
similar expenses. The Subordinate Judge 
has allowed Rs. 3,000 a year for all 
these charges, whicli are amounts actu¬ 
ally spent by the mortgagee. Rut the 


contention is that Rs. 4.000 is provided 
for in a lumji sum in the deed of mort¬ 
gage, that being the amount which was 
settled with the mortgagee ns i-.jyable 
on account of these charges. The clause 
in question says that it is agreed that 
after deducting (or Government taxes so 
much and Rs. 4,000 on account of esta¬ 
blishment charges, etc., and other pay¬ 
ments mentioned therein, tho mortgagors 
should take an account of the balance 
of the ret income from the mortgagee's 
oilicials on 1st February of each year. 
The agreement is only to account tor the 
balance and not with regard to any of 
the items mentioned in that clausa. This 
via whs suggested also by the clause at p. 7 
of the document which says that, if in 
addition to the usual earthwork which 
may have to be executed, any excensivo 
ropaiis have to be done in resj^ect of 
river bunds, etc., in respect of these un¬ 
usual expenses, the mortgagee is entitled 
to charge the actual amount paid in 
excess of Llia Rs. 4,000. There is no 
mention here as to tho other items com¬ 
prised in the Rs. 4,000, that is to say, it 
is not provided that, if for establishment 
charges, the mortgagee has actually spent 
more than svhat was taken into account, 
he would he entitled to tho excess. Nor 
is it anywhere provided that if anything 
less then Rs. 4,000 is spent the mort¬ 
gagee must account for the rest. It 
seems to us tliat witli lesjicct to those 
petty and recurring itemsof cxjiendi'ure, 
which were of a varialile character, both 
the parties agreed tiiat they shoald be 
fixed at a certain figure. If all that they 
inbendel was that the actual expenses 
incurred under these heads sliould alone 
be allowed bo the mortgagee, there would 
have been no necessity to fix this figure 
at all. We must allow the memorandum 
of objections with costa to come out of 
the estate. 

The respondent S’s memorandum of 
objections is not pressed and is dismissed. 

Oldfield. J.-l agree with my learned 
brother's judgment; but I ijrofer not bo 
base my conclusion on any implication 
from the particular reason which 
plaintiff’ 1 gave in his letter, FiX. 5, for 
refusing to receive money from the de¬ 
fendant. The foundation of S. 84, T. P. 
Act is that liability for interest on the 
amount due on the mortgage shall cease 
from the date of the tender, inasmuch as 
the person who has made the tender not 
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cuerely ha8 to produce rLonoy in order to 
make it. hut- must also keep it ready for 
pa\ii.ent’in Court or otherwise. It is clear 
!that no luoney could have been ]^roduced 
in this case and that none was kept realy 
for payment. There is, no >iouht. a dis- 
binction to lie drawn l>ebween the pro- 
!po?al to make a tender, sucli as we have 
in this case, and an actual tender; bub 
there is 1:0 reason why a person who 
iinakes the^ormer shouil he treateil any 
ibetCer than a person who makes the 
Uatter. In these circumsaucos, it seems 
'to me that the appellant?, v.ho made no 
bona li !e proposals and who, it is admit¬ 
ted, made no tender of any sort, cannot 
btnelifc by the principle of S. 84. On 
the other jroints, I entirely agree with 
my learned brother’s judgment. 

(Tbis*cas 0 comiug on for hearing for 
orders this day, the Court mala the 
following.) 

Order.—Jn this appeal Mr. K. Srini- 
vasa Ayyangar tor the respondent has 
applied to us for fees for two vakils under 
the new K. 41 framed under the Legal 
Practitioners Act. This Rule empowers 
jthe Court in cases of special dillicultv or 
[importance to allow two sots of fees to 
a party who has engaged more than one 
Vakil. This case involved about seven 
lacs of rupees, but it did nob strike us 
that there was any specially diflicult 
question involved in the a]>peal and in 
fact vve did net call ui)on the learned 
vakil for the respondent to reply. It is, 
however, urged tliat the case is of special 
importance having regard to the amount 
involved. We are inclined to agree with 
that contention; for the respondent, in 
view of the fact that no less than seven 
l-acs were concerned in the litigation, was 
jusbilaod in engaging two Vakils. We there¬ 
fore, allow fees for two Vakils, which 
will be taxed according to the rules. 

S.N./R.K. Appeal dismissed. 
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(a) Madras Estates Land Act (1 of 1908), 
S. 4 — Agreement not to charge rent for 
watte land in holding is not affected by S. 4. 

Section 4 does not override any custom or 
agreerncDt not to charge rent upon portions left 
wiistc in a tenant’s holding. [P 223 C 1] 

(b) Madras Estates Land Act (1 of 1908), 
S. 4 — Lands let on waram tenure—Rent for 
land left waste through no fault of tenant is 
not payable— Land used for other than agri¬ 
cultural purpose rent remains payable. 

Where lands arc let on waram tanure, It ia 
open to the tenant to claim oxomplion from 
rent for portions that were left fallow through 
no default of his. 

A raiyat cannot claim exemption from rent 
by reason of his having put an agricultural hold¬ 
ing to some other uso. The landlord is entillcd 
I im rent at punjah rate for use of agricul¬ 
tural land as a house site. [P 223 C 1.2 P 'iil G 2) 

(c) Landlord and Tenant —Rent — Custom 
— Exemption of rent for lands allowed to 
remain waste by custom held not reasoriublc. 

Per Sa hiiiL'i Aiyir, J.—X custom to let lauds 
lie w'asto without regard to reasonble area and 
without regard to goad or bad so.asons and ex- 
ij-tcnce or absence of facilities for irrigation for 
indefinite periods at the tenant’s will and pleasure 
with absolute freedom from liability top.%yinent 
of any rent, is not a reasonable custom which 
can be recogn'.eed by the Courts. [P 223 C 2] 

(d) Madras Estates Land Act (1 of 1918), 
S. 4 —Onus of lands allowed to Me waste 
through no fault of his is on tenant. 

Tl;e onus is on the laiy it to prove that the 
l.inds were h,*ft waste through no default of his. 

[P 223 C 2] 

(e) Civil P, C (5 of 1908). S. 11—Finding 
by civil Court not embodied in decree in 
matter exclusively triable by Revenue Court 
isnot binding unless decree is by competent 
Court. 

A mere finding by a civil Court as to the exist¬ 
ence of any right in a landlord wiM not operate 
as re.s judicata in a subseiuent suit in a Ravenue 
Court having exclusive jurisdiction over such a 
suit. But where the right is embodied in the 
decree of a competent Court in the former suit, 
such decree is res judicata between the parties as 
regardsed the rights establish thereby. [P 223 C 2] 

T. Itanqachariar —for Appellants. 

T. R. Venkatarama Sastri —for Res¬ 
pondents. 

Sadasiva Aiyar, J.— Defendants 1 
and 2 are the appellants in this case. 
The plaintiffs are landlords and the defen¬ 
dants are tenants under the Madras 
Estates Land Act. The only questions 
involved in the second appeal and in the 
connected memorandum ofobjetions are: 
(1) whether the plaintiffs are entitled to 
claim rent on the lands left wastein the 
defendants’ holding if the defendants do 
not establish that the lands were so left 
waste without their default (2) whether 
the defendants are bound to pay ordinary 
dry rate of rent on the area of a house 
site included in the defendants' holding 








1918 


Eamasami V. Athivaeaha (Sadasiva Aiyar, J.) Madras 223 


and whether that question is res judicata 
in favour of the defendants (as the de¬ 
fendants contend) or in favour of the 
plaintiffs (as the plaintiffs contend) and 
(3) whether the plaintiffs are entitled 
to claim rent for the house site, item 70 
at Nanja rates and not merely at Punja 
rates. 

As regards the first point, I have come 
to the conclusion (after the best conside¬ 
ration that r have been able to give to 
the question) that the law on this point 
has been correctly expressed in the judg¬ 
ment in Arunachallam Chettiar v. Man- 
galam (l), where all the principal autho- 
Tities have been carefully considered. 
|Under S. 4, Madras Estates Laud Act, 
the land holder is entitled to collect 
rent in respect of all raiyati land in the 
joccupation of a raiyat and it does not 
jmake this right subject to any custom. 
jPrima facie. S. 4. entitles the landlord 
to collect rent on the land loft waste 
by the tenant. [See Sega Eowthen v. 
^Alagappa Chelty (2). The intention 
jof the parties was however held in the 
,above case to override S. 4. In the 
case in Arunachatlam Chettiar, In re 
(3) the custom of allowing a reasonable 
portion of land in a tenant’s holding 
to be left fallow without being charged 
rent on it was held a valid custom. In 
Imandi Apjjalaswami v. Rajah of 
.nagaraiji (4) it was hold that if the ten- 
ant chooses to Ijuild on the agricultural 
site insteal of using it for agricultural 
purposes, he cannot escape payment of 
rent on the basis of its continuing to be 
agricultural land. 1 think the observa¬ 
tions in the judgment in Arunachallayn 
Chettiar v._ Mangalam (l) establish that 
the tenant is hound to pay rent on land 
left waste, unless be establishes an agree¬ 
ment or custom allowing a reasonable ex¬ 
tent in area to lie fallow for reasonable 
periods or some other reasonable custom 
or a contract for consideration exempting 
him from payment of rent on lands left 
waste out of the lands in his holding. 


C/iariar v. Aygasavii 
Mudah (o). Innes and Kindersley. JJ. 
express an opinion that the landlord had 
the right to collect the whole rent not- 

withsUnding that_^ortion of the land 

1. (I'JIG) as 1 G 329=40 Mad'640. 

2. A I R 1914 Mad 200=22 I C 831 

3. (1015) 30 I C 679. 

4. (1013) 20 I C 833, 

5 (1882) 4 Mid 322. 


was left uncultivated tlirougli want of 
rain. In Nagu C}iett]i v. Rha^liara (6) it 
was held tliat for tlie protection of the! 
just interests of thozamindar" it is rei-j 
sonable to have a provision in a Pabtah 
that the raiyat must pay Mehvaram or' 


Theerwa if through his fault the lands, 
are not cultivated. I do nob tlv.nk tliatal 
custom to let lands lie waste (without^ 
regard to reasonable area and witliout ro-I 
gard to good or bad seasons and existeue 
or absence of facilities for irrigation) for^ 
indefinite periods at the tenant's sweety 
will and pleasure, with absolute freelonv 


from liability to non-payment of any rent, 
is a reasonable custom which can he re¬ 


cognized by Courts. In the present case, 
it is such a custom that seems to have 


been set up. I think the learned District 
Judge was right iu throwing on the 
raiyats the burden of proving that th 0 | 
lauds were left waste not through tho 
default of tho raiyats. I would therefore 
decile the first point in plaintiff’s favour. 
As regards points 2 and 3, I am clear that 
the former decision (see Exs. A, B, C and 
D) establishes and declares the plaintiff's 
right to get a reasonable rate of rent on 
the site on which tho tenants chose bo 
build houses. I 

If the judgment in tho former suit,' 
which was stitiited in a civil Court,, 
merely conbaina 1 a finding on the ques¬ 
tion of the plaintiffs' right, such a find¬ 
ing may not lie res julicata in the present 
suit for rent brought in a Revenue Court 
which has now exclusive juris liction over 
such a suit. But tho plaintiffs' sai 1 right 
was embodied in the decree (see l^x. B) 
in the former suit and a decree of a com¬ 
petent Court is clearly res juiicita bet¬ 
ween the parties as regards the rights 
established thereby. Sites which are cap¬ 
able of being used for house building are 
presumably dry holdings, and notwet hold- 
ingand I do nob think Icould interfer with 
the lower Court’s view that the plaintiffs 
are entitled only to claim the dry rate of 
rent on such sites, lb follows from thepre- 
decingthat the memorandum of objections 
filed by the plaintiffs and which relates 


solely to the rat© at which the rent due on 
the house sites has to be calculated has bo 


bedismissod with costs. As regards the se¬ 
cond appeal, I was at first inclined to 
take the view that we might dismiss the 
second appeal also at once, accepting the 
findings of the District Judge (l) tliat the 
' 6. (1911) 9 I C 41. ' 
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cleien.laiits liaa failerl to prove a contract 
or a custom that they are 6ntible<'l to let 
any lands lie waste at their pleasure with¬ 
out liability to pay rent thereon, anrl (‘3) 
that the defendants had failed to prove 

that the lands hiv waste without anv de- 

• « 

fault on their part. 

But rny learned brother is not satisfied 
that tb.e District Judj’e did not arrive at 
his second finding of fact a!)ovo referred 
to more on presumi'ticns than after duly 
considering the wliole evidence in the case 
and I shall therefore concur with him in 
remanding the ca:e for a fresh and de¬ 
finite liridin*; oti this (luostion. In sub¬ 
mitting such a finding, the District Judge 
is requested to indicate whether or not 
all the lands left waste ^Ncro so loft un¬ 
cultivated for identical reasons in each of, 
the two Faslis in qusstion. 

Spencer, J.—The main question in 
this second apperl is whether the appel¬ 
lants were liable to piy rent for lands in 
their holding left uncultivated, the tenure 
upon which they hold being "varam” 
tenure, according to which the crop is 
divided between tho land holders and 
the niiyats. The District Judge oh. 
served that if there liad been a fixed 
money rent or a fixed grain rent on tlie 
lauds, the raiyats would have been 
bound by R. 4 of the Act to pay rent so 
long as the land was in their hoiding. If 
he meant by this observation that where 
a money assessment, is fixed on the lands 
the provisions of S. 4 would override any 
custom or agreement not to charge rent 
;upoD i)ortioDS left waste, he was \vrong; 
\‘\de Segu liouthfin v. Alagappa CJieftr/ 
(2), Udayal v. Ariuinchala Chettiar (7), 
Arunachallam Chettiar, In re (3) and 
A) itnachallatn Chettiar v. Mangalam 
(!}. For the holdings concerned in this 
suit the \uram system admittedly pre¬ 
vails and as regards such lands piaintiff 
2 and his witnesses 2, 4, 5. and 6 ad- 
mitted in their evidence that hitherto 
Varam had only been collected for lands 
cultivated and not for lands loft waste. 
The District Judge was conscious of this. 
For he says : 

It is true that ^aram has never been paid for 
waste lands, but I do not think this fact estab¬ 
lishes a custom not to pay for waste under any 
circumstances. I therefore find the appeliants 
are entitled to Varam f.r the waste lands.” 

If he was of opinion that certain cir¬ 
cumstances would justify the non-pay- 
ment of rent and that certain other ci'r- 
7. (1915) 27 I C 872. 
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cumstances would not do so, it was hi® 
dutv to find what the special clrcuma’ 
tances were that dillerentiated the defen¬ 
dants’ case from others. Now in the 
plaint it was alleged that items Nos. 28 
to 09 were wantonly left waste in Faslis 
1321 and 1322, owing to defendants' 
carelessness and bad intention. In tho 
written statement it was alleged that 
some of these lands were not fit for culti¬ 
vation and that tho rest had been left 
waste for over 12 years owing to want of 
proper rain and water. Which of these 
versions is true is not found by either of 
the lower Courts. The District Judge 
notices that in Fasli 1271 the lack of 
raiyats was tho cause of non cultivation 
and he states that there is really no evi¬ 
dence in this case that the lands could 
not he cultivated. lie then proceeds to 
the presumption that the raiyats have 
deliberately omitted to cultivate the 
waste lands. There must bo some founda¬ 
tion either in lc%w or in fact for such a 
presumption being made, but the judg¬ 
ment does not refer to anv. I think the 

• 

case should bo remanded for a definite 
finding as to wlnt was the cause of tho 
lands, wliich were left waste in the suit 
Faslis, not being r-ultivated in those 
years. Dither side may adduce fresh evi¬ 
dence on this point. Two months for 
finding and ten days for objections. Item 
70, Sch. 17, is occupied by house. I 
am of opinion that the District Judge 
was right in allowing rent to be paid for 
this land at the punjah rite. So long as 
the raiyats’ right to use tho land for 
agricultural purposes subsists, they can- 
not claim to be exempted from paying! 
rent by reason only of tlieir having put it 
to some other use : vide Imandi .Ippa/a- 
sivami v. Rajah of Vizianagram (4)* 
The memorandum of objections must be 
dismissed with costs. 

(Id compliance with the order contained 
in the above judgment, the District Judgo 
of Tanjore submitted tho following) 

Finding. 

The High Court has remanded this suit 
for a finding as to: 

"what was the cause of the lands, which were 
left waste in the suit Faslis, not being cultivated 
in those years.” 

2. Fresh evidence has been taken. The 
evidence on both sides however is so vague 
that it is difficult to come to any conclu¬ 
sion. Tho plaintiff’s case is that the 
defendant has left the lands w’aste iu 
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Order to spite him and to compel him 
^0 dispose of the melwaram right also to 
him. This explanation seems to me a 
little far-fetched. The defendant’s case 
is that the lands are unfit for cultiva¬ 
tion except at considerable cost, the 
Punja being overgrown with prickly 
pear and the Nanja buried in mud 
and sand; that the tanks are in bad repair 
and cannot hold w’ater for a larger extent 
than the present cultivation and that 
this deficiency affects both Nanja and 
Punja, as the only crop suitable for the 
Punja land is Ragi which also requires 
water to be baled from the tanks. No 
definite evidence has been given as to the 
reason for any particular field lying 
waste. 

But it is at least evident, I think, 
that much of the present waste has been 
waste for many years (see the evidence 
of plaintiff 1 under cross-examination 
and that of P. W. 6 and P. W. 1 at the 
original trial). The statement of P. \V 2 
in the original trial that there is no im¬ 
memorial waste is clearly false. The 
evidence of P. W. 7, the village Munsif. 
so far as the reason for waste is concern¬ 
ed, is hearsay and of no assistance. 
R- 8 is a fellow Melavaramdar of the 
plaintiff and clearly interested in the 
plaintiff s case. Ho admits, however, that 
there is waste even in the lands wholly 
owned by the Melavaramdar and that 
the tanks have not been projierly rej>!iir- 
ed. He asserts that the tanks will fill 
without a dam being constructed in the 
river, hut the village Munsif contradicts 
him on this point. It is admitted that 
DO dam has been put up for several years. 
The evidence on the plaintiff ’s side is 
wholly insuflioiont to show that the 
waste is due to neglect by the defendants 
with a deliberate purpose to spite him. 
The defence witnesses examined state that 
the tank is badly out of repair and that 
on that account and on account of lack of 
labour the lands lie waste. D. \Ys. G and 
7 seem to me disinterested. 3. It is the 
duty of the Meiawaramdars to have the 
tanks pub into order and it is therefore 
their neglect if the tanks are nob repair¬ 
ed. On such evidence as there is, I record 
a fiinding that the lands left waste in the 
suit faslis were left waste chiefly because 
the tanks are out of repair and partly 
perhaps because of the lack of labour. 
No distinction is made by any witness 

between tbe conditions affecting each suit 


fasli and therefore tbe finding applies 
equally to both faslis. (Tiie second ajij'eal 
coming on for final hearing after the re¬ 
turn of the finding of the lower appellate 
Court upon tbe issue referred l)y this 
Court for trial, the Court delivered the 
following) 

Judgment.— \Ve accert the finding 
that the omission to cultivate items 2H 
bo G9 was not due to the fault of the 
appellants. They are therefore not liablo 
to pay rent on those items. The aiq'Oal 
is allowed so far as tbe lower appellate 
Court’s decree makes the appellants lia¬ 
ble to pay such rent also and the lower 
appellate Court’s decree will be modified 
accordingly. The respondents will i>ay 
3/4thsof the appellants’ costs in this 
Court and in the lower appellate Court 
and bear their own. The or.ler of the 

first Court as to costs of tliat Court will 
stand. 

S.N./b.K. A} peal partly allowed. 
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V-JL'TTS-TROTTER and SKSlIAtUKl 

Aiyar, J.i. 

Ptxlaniandi Chetiy and others —Plain- 
tifis—Appellants. 


• R. Appavu Chetliar and others — 
Defendants—Respondents. 

Second Appeal No. 24 oflOlfi, Deci- 
ded on 5th October 1917. 

(a) Transfer of Properly Acl (1882), S. 53 

S. 53 makes transfer voidable and not 
void. 


A transfer eficctcd with to defeat or 

doiTAud tho creditors of tlie tran.sferor confers a 
good title on tbe trausifcree, until it is set aside 
by a suit by the creditors for that express pur¬ 
pose. Tbe creditors cannot plead the colourable 
nature of tbe transaction by way of defence to 
an action by the transferee to establish his title 
under the sale, if they have not already sued for 
its cancellati on. (P 227 G l] 

(b) Transfer of Properly Act (1882), S. 53 

Mere obtaining of decree is not sufficient 

— It must be followed by attachment to 
enable creditor to impeach transfer as 
fraudulent. 

Per Coutts Trotter J .—The mere obtaining of 
a judgment in India creates notitle or only an 
inchoate title in tbe judgment creditor, and there¬ 
fore a creditor who iiipeAche.s a transfer must 
follow up his judgment by attaching the proper- 
tios in order lo enable him to utilize S. 53 in 
answer to a claim fuuuded on tbe impeached 
dec-d of transfer. [p 227 C 1] 

(c) Transfer of Property Act (1882), S. 53 

— Suit should be representative for all credi¬ 
tors. 

It is inconvenient to allow each and every 
creditor iu turn to attack such deed indepond.* 
eniiy. [P 227 0 
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(dj Transfer of Property Act (1882) S. 53 

S. 53 does not contradict principles of 

Hindu law. 

Per Aiinr J .—There 'is uctbiag iti 

Hindu Law which inconsistent with S. 53, 
T. r. Act. .\t aiix- rate, the section ni.iy be 
taken as indicati.'ig the pri'cijk'S rf i<juit_v, 
justice, and cood coiifcienceiwhich ought to guide 
(Jonru in the absence of specific legislative pro- 
vision-. [P-J-2SC’ 1] 

fe) Transfer of Properly Act (1882), S. 53 — 
Plaint muslallcge transfer as fraudulent. 

On the language of S, 53, it i.s open t5 any 
creditor to impeach p. c 'uvevance made bv bis 
debtor provided l.o alh'gos in the plaint that the 
sale wa- intended to defraud liim and others 
similarly placed. [1’228C 2] 

.1'/ Q.'neral an 1 .1. Krishna- 
sw-nni Aii/ai —for Appellants. 

C.T . An-nith'cn<iliJia A;yay for Resdts. 

Coutts Trotter,.!. "Aliihough thisap. 

peal raises Muesfcions of diiliGulby and 
impoitanco the facts material to it can 
be stated very shortly. The plaintiff 
sued for a declaration that he was the 
absolute owner by purchase of the suit 
properties as against the defendants who 
were holders of decree against his vendor. 
The plaintiff's title was based on a sale- 
deed date! oth September 1903 from 
\elayudan Chatty to himself for a con- 
eideration of Rs. 1 1 250. ft has been 
found that this deed on fh.e trans.iction 
which it carried out was brought into 
existence with intent to defraud and 
defeat the creditors of the trau9fe‘'or, 
and that finding is not and cannot he 
challenged; hut the appellant contends 
that it is not competent to the defen¬ 
dant to invoke that finding in aid in the 
present proceedings. For the moment, 

I am assuming that the transaction in 
question was in this sense a real one, 
that it effected and was meant to eff'ect 
a real transfer of the property from the 
transferor to the transferee, that is to 
say, it was not a merely colourable paper 
transaction leaving the real beneficial 
enjoyment of the property with him who 
purported to transfer it. Had the transac¬ 
tion been a merely colourable one, it 
would, no doubt, have been void and the 
])lainti&' could not have succcoeded in 
hisaction. His contention is that if it is 
only voidable it stands good until set 
aside in proceedings appropriate for the 
purpose, such proceedings being a suit 
brought for the express purpose by or on 
behalf of all the creditors of the trans¬ 
feror. The material section is S. 53, 

-I-. P. Act, which is as followsi 

Every transfer of immovable property, made 


witli intent to defraud prior or subsequent 
transferees thereof for consideration, or co-owners 
or other persons having an interest in such pro¬ 
perty. or to defeat or dehay the creditors of the 
trausforor. is voidable at the option of any per¬ 
son .^0 defrauded defeated or delayed.” 

Tbs secticD broadly reproduces the 
effect of the famous Statute of Elizabeth, 
13 Hliz. C. 5, and the English decisions 
on that Statute are always referred to in 
India as authorities for the construction 
of the Indian section. In England it has 
been held that a suit to avoid a settle¬ 
ment must be brought on behalf of all 
creditiors; Beene Biver Silver Mining 
Co. v. Atwell (l), and that decision has 
been followed in India in Ilakirn Lai v. 
Mooshahar Sahu (2) and Durjorj Dora- 
hji Patel v. Dhunhai (3*. But it has 
been hold by the English Courts that 
where the plaintiff is a judgment-credi¬ 
tor who has sued out a Writ of Elegit, 
he may sue on his own behalf without 
reference to the general body of creditors 
and impeach the transfer as having been 
executed with intent todefraud his parti¬ 
cular claim; Blenkinnopp v. Blenkinnopp 
(4). That case expressly left open the 
question as to whether the dool could 
be set aside by a person who hal signed 
julgment but not sued out the writ. We 
are a«ked to sav that in India the section 
may be called in aid by a creditor who 
lias obtained a decree but has not attach¬ 
ed the properties, it being concG'ded that 
a creditor who has attached the proper- 
ties can use the section as a weapon of 
defence as well as of offence in a case 
like the present. Sse Bajani Kumar 
Dass v. Gaur Kishore Skaka (5) and 
Chidambaram Chettiar v. Sami Aiyar 
(6). The matter has been definitely 
decided by the High Court el Bombay in 
Ishar Timappa v. Devar Venkappa (7), 
a decision to which Jenkins, C. J , was a 
party. In the absence of this Court, I 
propose to consider the matter on prin¬ 
ciple. The remedy sought may be treat- 
ted as the equivalenfof a remedy by way 
of equitable execution in aid of the legal 
right given by the judgment. 

The English authorities subsequent to 
Blenkinsopp v. Blenkinsopp (4) seem 
clearly to show that such an equitable 

1. (1860) 7 Eq 347, 

2. (1907) 34 Cal 999, 

3, (1802) 16 Bom 1, 

4, (1852) 1 De G M A G 495. 

6 . (1909) 35 Cal 1051. 

6. (loot) 30 Mad G. 

7. (1903) 27 Bom H6. 
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execution will not be granted until the 
title of him who seeks it has been com. 
plated; that is to say, according to the 
technical language of the English law, 
a judgment creditor cannot invoke the 
equitable relief until he has followed 
up his judgment by suing out a writ 
of fi fa or Elegit, as the case may be. 
This was expressly decided by Turner, 
V. C., (as he then was) in Smith v. Hurst 
(8) and he cites in his judgment an inter- 
esting passage from Lord Redosdale’s 
Treatise on Pleading. 

An authoritative and clear exposition 
of the principle on which Turner, V. C.. 
founded his decision is contained in Eord 
Cottenham’s opinion in Neate v. Duke of 
Marlborough (9). Applying that prinoi- 
|ple I think it must bs held that the mere 
jobtaiuing of a judgment in India creates 
ino title or only an inchoate title in the 
|judgraent-creditor. and therefore he must 
follow up his judgment by attaching the 
properties in order to enable him to uti¬ 
lize S. 53 in answer to a claim founded 
on the impeached deed of transfer. The 
linooDvenience of allowing each and every 
creditor in turn to attack the deed inde¬ 
pendently is obvious and is amply illus- 
jtratel by the history of the presentt plain- 
jtiff^ who has been ccmpalled to by off a 
series of creditors one after the other. 
Accordingly I am of opinion that Ishvar 
\Timappa v. Devar Venkappa (7) is cor- 
irectl>' decided an 1 is in accordance witli 
iprinciple and I respectfully follow it. I 
therefore hoM that the fact that the deed 
jWas executed witli intent to defraud the 
creditors of the transferor affords the de¬ 
fendants no answer to the plaintiff’s 
iclairn. As the learned Judge has not de¬ 
cided the question as to whether the 
transaction is merely colourable, the case 
must go back to him for a bnding on the 
{point. Six weeks are allowed for submis- 
{sion of findings and seven days are allow. 

ed for filing objections, Costs will bo 
reserved. 

Seshagiri Aiyar, J. —The property 
in this suit belonged to one Velayudham 
Chetty. IIo executed a sale deed to the 
plaintiff in respect of it on 5th Septem¬ 
ber 1903. It is not disputed that at the 
time of the sale Velayudham Ohotty was 
heavily involved in debt. The defendants 
in this suit had a number of decrees 
against him for suras of money duo to 

8. (1852)10 Hare 30.' ~ 

0. (1838) 3 My and Or 407. 


them before the date of tlie sale to the 
plaintiff. They attached the properties 
in execution of their decree. The plain¬ 
tiff filed a claim petition which was re¬ 
jected in September 1910. Thoroui^on he 
filed the present suit for a declaration 
that the jiroperty belonged to him by 
virtue of the sale and that Velayudham 
Chetty had no interest Ifot in the pro¬ 
perty for the defendants to attach and 
sell. Tlie Subordinate Judge who tried 
the original suit held that the sale was 
binding to the extant of Rs. 9,916 old, as 
that sum was applied towards discharg¬ 
ing certain mortgages upon the property 
created by Velayudham Chetty. He dis¬ 
missed the suit as regards the rost of the 
claim put forward by the plaintiff. On 
appeal to the District Judge, the Subordi¬ 
nate Judge’s decree was confirmed. In 
this second appeal a point was raised for 
the first time by Mr. A Krishnasw’ami 
Aiyar to the effect that as the defendants 
had. not sued to set aside the sale in 
favour of the plaintiff before they attach- 
ed the properties in execution of their 
decrees, they were not entitled to resist 
the claim of the plaintiff in this suit. Mr. 
Anantakrishna Aiyar objected to this 
contention being heard for the first time in 
second appeal, as he might have rectified 
the defect if theobjection had been raised 
before the trial Court. 

It is difficult to see what ne.v evidence 
could have been let in liy the defendants 
in answer to the abstract legal position 
argued in this Court. The plaintiff’s 
case is that at the time of the attach- 
ment Velayudham Chetty had no interest 
in the property; because at that time no 
suit had been brought to set aside the 
sale in plaintiff’s favour. To such a con¬ 
tention, if it is sound, the only answer 
will be that the sale had been set aside 
in a properly framed suit. That is not 
the answer. The decision in Hakim Lai 
v. ^Mooshahar Sahu (2), where it was 
pointed out that an objection like this 
should not bo entertained in second ap¬ 
peal, does not help the respondents. In 
that case the suit was brought by some of 
the creditors, and when objection was 
taken in second appeal that thesuit should 
have been brought in a representative 
character, it was met by the plea that if 
the objection had been taken in time 
this defect could have been cured. That 
is not the present case Although it is 
unfortunate that this question was nob 
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raised in the earlier stages, I do not see 
my way to refusing to hear the question 
argued. 

On the merits, the first contention of 
Mr. Krishoaswaini Aivar was that under 
S. T. r. Act. it is not open to any one 
of the creditors of the transferor to chal¬ 
lenge the validity of the conveyance; ho 
relied on the observations of Mookerji and 
Ilolmwood, -JJ., in\FIakim L<il v. d/oos/ia- 
j/iur Sahu (2). In the fi rst place it 
I should he j ointed out that S. 53 does not in 
■ terms aj-.ply to the present case, as it is in 
|G1 i. 2'which preserves to Hindus, Maho- 
'modans, au 1 Bu Idhists their own law on 
jtho question covered l)y its provisions. 

'Tliis will not liowevor inatoriallv atiecb 

% 

the decision, as there is nothing in the 
jliindu law which is inconsistent with 
;S. 53 T. V. Act, seo EangUhhai Kahjan- 
das V. Vi7n'iyak Vishnu (10). At any rate 
S. 53 T. Act, may be taken as indica¬ 
ting the princifdes of equity, justice and 
good conscience which ought to guide 
iCourts in the absence of specific legislative 
provisions. The decision in IJakim Lai 
v. 2Iooshahar Sahu (2), no doubt, lays 
down that it is settled law in England 
that if the debtor is alive and not ah.ink- 
rupt at the time the action is hrouglit to 
set aside a conveyance on the ground that 
it was voidable under Statute 13, Elza- 
beth, Ch. 5 it should be by a creditor or 
creditors on behalf of himself or them¬ 
selves and all other creditors of the debtor 
The learned Judges say that the rule ap¬ 
pears to bo based upon a perfectly sound 
and intelligible principle and point out 
the diliicultioi which the contrary con¬ 
clusion may load to speaking for myself, 
there are as many difficulties in demand- 
ding that all the creditors should join in 
a representative action as there are in 
permitting a number of actions being 
brought against the same purchaser. How¬ 
ever that may be, the language of S. 53 
X. P. Act, to my mind, is clear that any 
person who was defrauded, defeated or 
'delayed can impeach the transaction. 

Before dealing with the English oases 
quoted by the learned vakil forbhe appel¬ 
lant, I wish to draw attention to S. 11, 
Expl. 6, Civil P. C. That will apply to 
actions which may be brought by one of 
the defeated or delayed creditors if ho 
claims a right which is common to him¬ 
self and to other creditors similarly situ- 
a ted. It may be that S. 5 3 T. P. Act has 

10. (1867) 11 Bom COO. "- 
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been so worded having regard to the 
language of this explanation to S. 11 
Civil P. C. The case of Hakim Lai v, 
Mooshahar Shau (2) went up on appeal 
to the Judicial Committee but their 
Lordships did not decide the case on this 
jmint. See Miisakar Sahu v. Hakim Lai 
(11). The only other Indian cases bear¬ 
ing on the question are Burjorji DoraJfji 
Patel v.Dkunbai (3) and IshvarTirnappa 
V. Devar Venkappa (7). Among a number 
of points decided by Telang J. in Burjorji 
Dorahji Fatal v. Dliunhai (3)the learned 
Judge points out that the plaintifl's in 
that suit were only some of the creditors 
and 'that they wore not entitled to suc¬ 
ceed inasmucli as the suit was not filed 
by them on behalf of and for the benefit 
of all the creditors. When this decision 
was passed, the Transfer of Property Act 
did not apply to the Bombay Presidency 
and the decision proceeded solely upon 
English authorities. Ishvar Timappa v. 
Devar Veyikappa (7) was after the Trans¬ 
fer of Property .Act was applied to Bombay. 
It does not appear from the judgment 
that the learned Judges required that the 
other creditors should oo nomine be 
jiarties to the suit. Some observations of 
the Judicial Committee in Chalterput 
Singh v. Haharaj Bahadur (12) were 
relied upon by the appellant. Theobserva- 
tion that 

“such an issuo could be raised and such a decree 
could bo made only in a suit properly constituted 
for that purpose” 

does not necessarily imply that a re- 
presentative action is the only mode of 
setting aside a fraudulent sale. Therefore 
I am of opinion on the language of S. 53 
T. P. Act that it is open to any creditor 
to impeach a conveyance made by bis 
debtor, provided he allegea in the plaint 

that the sale was intended to defraud him 

• 

and others similarly placed. A decree m 
such a suit will not give any personal rights 
to the litigating plaintiff but would enure 
for the benofitof all creditors like himself. 

The English oases to which our atten 
tion was drawn do not in unmistakeable 
terms lay down that all the creditors 
should join in a representative action be¬ 
fore a fraudulent sale can be set aside. 
All.that Williams.!.,inF^j/s v.Brow»(13) 
held was that the settlement shonld not 
he treated as void but it was liable to 

11. A I R 1915 P C 115=32 I C 313 = U 
A 104=43 Cal 521 (t> C.) 

12. (1905) 32 Cal 198 (P C). 

13. (1864) 13 Q B D 199. 
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impeaohmonfc in a proper action. Glego 
V. Bromleu (ll) does not take the matter 
any further. 13ut both these cases are 
authorities for the position that the as¬ 
signment by the debtor will be good and 
valid until it is set aside in a proper 
proceeding. There a.e certain observa¬ 
tions in ^Iav on Fraudulent Conveyances 
which on their face appeared to mean 
that a judgment creditor was in a ditTer- 
ent position from an ordinary creditor 
and that it was open to the former by 
virtue of his juigment to levy execution 
without having the assignment set aside 
in a suit for that purpose. Tho proposi¬ 
tion is thus stated: 

“Where a creditor has a jadj’meut or ordar of 
Court, or process of exocutiou in respsct of his 
claicu aud might obtain relief in equity there¬ 
under against propert/ held by or in trust for 
bis debtor and the debtor is living a Court of 
eiuity cau declare a settlement made by tho 
debtor, which is fraudulent within 13 Eliz. C 5 
to bo void against the plaintiff without aNo de¬ 
claring it to he void against the creditors gene¬ 
rally and may direct the settled property or a 
autlicient part of it to be applied in sitisfiction 
of the plaintiffs claim.” 

When the cases cited for this proposi¬ 
tion are examined they show that if a 
judgment was obtained at common law 
and a further action was brought in the 
equity Court to have it declared that 
the settlement or conveyance by tlie de¬ 
btor in fraud of creditors was voids the 
Court of Chancery will not move in the 
matter until all thecemmon law remedies 
had been exhausted. Sea Smith v. Hurst 

(8) and Neale v. Duke of Marlborough 

(9) and Reese River Silver Mining Co v. 
Atwell (i). But Binca tlie Judicature 
Act and since the Act of El ward I which 
define the rights of judgment creditors, 
these decisions have no practical value. 
A judgment-creditor in England is in a 
very favourable position as compare.! 
with a judgment creditor in this country. 
He becomes practically the owner of the 
property which ho seizes either under a 
writof Blegit or of fi fa. Ido nob think tho 
the English decisions which dild’e- 
rontiate between the position of the 
judgment creditor and that of an 
ordinary creditor are of Tnuch use in de¬ 
ciding Indian cases. The judgment cre¬ 
ditor in India, for all practical purp:.Qe 3 is 
in the same position as any ordinary cre¬ 
ditor. If he attaches tho property it 
gives him no lien: if he realizes moneys 
they would bo subject to participation by 

' 1M1912) 3'k B 171. ' 


those who may be entitled to rateable 
distribution. But the position in Ihig- 
land is altogether dilYerent. Tliereforo 
the passage in May relating to the jud- 
menb creditor has no relevancy in tliis 
country. Nor is there anything in tlio 
words of S. 53 to dilYerentiata between 
the position of tho docreo-hoMer and that 
of an or«linary creditor. 

Tiie next question is whotiior tho judg¬ 
ment-creditor can protect liis rights to 
proceed against the property of the juig. 
ment-dobtor by pleading in defence that 
the sale wich the plaintitf seeks bo esta¬ 
blish in the suit should ho sat aside. 
There is no question that if the sale is 
void or is found to be a snain transaction 
it will not ha nacessiry either for the 
creditor individually or conjointly with 
others to sue to set aside the sale. Bub 
if it is only voidable it seems to mo that 
the creditors can h ive no remedy against 
tho property convoyed until tho sale is 
set aside. It is well sottled that in cases 
of voidable transactions until the tran¬ 
saction is avoided it cjntinues in force. 
Seei^aya RajeswaraDorai v. Arunachel^ 
lam (15) and Mahamai llaji Zakeria v. 
Ahmadbhai Tlabihhhai (IG). Therefore 
at the time that the creditor attached 
the property the sale was elYecbive to 
confer title upon the plainlitY. 

It was held by the Tulioial Coniinibteo 
mPhul Kumari v, Criianshi/am Misra (17) 
that the elf act of a decree in a suit l)rouglib 
by a defeated claimant is to plaeo tho 
parties in the position they occupied at 
the time the claim was pub in. Conse¬ 
quently if the defendant succeeds in his 
defence, the result of it will be to allow 
him to attach the property as if it were 
the property of the judgment-debtor. 
This, as I already painted out, can do him 
no good so long as tho sale is not set aside. 
Therefore I am of opinion that the defen¬ 
dant is nob entitled to avoid the sale by his 
defence. Mr. Anantakrishna Aiyar drew 
our attention to Vasudeo Raghunath 
Oka V. Janardhan Sadashiv Apte (18). 
All that was decided in that case was that 
a subsequent trauafereo was nob entitled 
to impeach a completed sale. It ia true 
that another answer to the dsfenoe could 
have been that the sale was subsisting at 
tho time of the transfer. However, _tMa 

157(191?) 33 .Mad 321=iy 1 C 6JG. 

IG. (1901) 25 Bom 327. 

17. (1908) 35 CaI *202=351 A 22 (P C). 

13. (1915) 39 Bom 507=20 I C 107. 


230 Madras 


Talan^anui V. ArrAva 

is DO authority for the iiositiou that with- 

out setting aside the sale a judgment- 

creditor can impeach the transaction as a 

defence to tho action commenced bv the 

% 

l-urchaser. The point we have to decide 
was not considered in Naraii ina- Piittar 
y. ViranujJiaiau Pailar (IQJ, Chidavi- 
laravi Chettiar v. Sami (6) and 

Jsha n ill under Das Sarka r v. Bis a Sirdor 
(2‘'), to which the learned vakil for the 
respondents invited our atteutian. I have 
therefore reluctantly come to the conclu¬ 
sion that tlie objectidu raised by Mr. A. 
Krishnasssami Aivar should be allowed. 
(In comidiauce with tho order contained 
in the above judgment, the District Judge 
of Tanjore submitted the following.) 

Finding.—Tho issue on which I have 
been directed to record a tinding is whe¬ 
ther the transaction created by the sale- 
deed, dated 5th September 1903, is me¬ 
rely colourable. It has been found, and 
the finding stands good, that the transac¬ 
tion evidenced by the sale-deed was in- 
ton«led to defraud and defeat the credi¬ 
tors. The question now for consideration 
is whetlior tho transaction was merely 
colourable or whether it was intended 
that the jiroperty sdiould pass to the 
vendee. The consideration for the sale- 
deed was Es. 14,250 made up of (1) mort¬ 
gage debts on the properties to the extent 
of Rs. 8,842 which the vendee undertook 
to discharge, (2) a debt of Ks. 2,408 due 
on a promissory not to Narayanasami 
Iyer, (3) Rs. 3. 000 to be paid in cash bo 
tho vendors to discharge sundry debts. 
\Vith regard to the mortgage debts, I 
think on tho evidence on record it must 
be held that they were paid by plaintitl. 
Exs.B toJ show that they were paid and 
that they were paid by plaintiff. There 
is really no evidence that the payments 
nominally made by plaintiff were really 
made by his vendor. It is true that the 
debts were not paid at once and no pay¬ 
ments were made until the creditors of 
the vendor began to be troublesome, but 
this fact proves nothing. The vendor was 
obviously more or less bankrupt and it is 
difficult to see how he could raise the 
money. The payment of the debt due on 
the promissory note to Narayanasami 
Iyer has nob been satisfactorily proved. 
Narayanasami Iyer was not examined. 
There is no satisfactory evidence that the 

19. (1900) 23 Mad 184. 

20. (1697)24 Cal 825. 
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note is genuine as it was the plaintiff’wh^> 
alone spoke to it. 

The cash payment is nob satisfactorily 
proved. It was to be utilized for paying 
off sundry debts. There is no evidence at 
all that the whole sum was utilized in 
paying debts and net one of the persons 
who are alleged to have been paid off has 
been examined. The conclusion therofero 
is that some Rs. 9,900 were paid and that 
the rest of the consideration was nob 
paid. The next point for consideration is 
whether the plaintiff had possession of 
the properties after the sale-deed. It is 
clear from the evidence on record that 
the family house which was sold under 
the sale-deed was occupied hy the vender 
and his relations. The vendor and tho 
vendee are closely related, and I do not 
think that the fact that the vendee al¬ 
lowed his vendor's family to live in the 
house shows that the sale was meant to bo 
inoperative. The more important question 
is with regard to the lands. The plaintiffhas 
produced a number of lease deeds Kx. M 
series, though ho has not examined the 
lessees. The evidence of these deeds is 
attacI:od on the ground that none of thesd 
are earlier than 1901, i. e , after tho 
vendor's creditors had begun to execute 
pressure. I do not think there is much 
in this. The sale-deed was in September 
1903 and it is nob usual to enter into 
leasofl at that time or until tlie next year. 
Fjx N series are receipts for payment of 

kisfc. . 

Theearliestdateof any of these receipts 

is January 1904 but kist would not in any 
case be paid till January. As to the oral 
evidence it necessarily has to be received 
with caution. But there is this fact. 
Sundaram Chetti, one of plaintiff s agents 
rives in one of thevillages were the lands 
"are. It is true that Sundaram Chetti is 
related by marriage to the vendor, but 1 
see really no reason to doubt that he 
agent of the plaintiff. This man formeNy 
lived in Swamimalai. It seems probable 
that the reason he has moved to Ayyava^ 
is that he is plaintiff’s agent and plaintiff 
has bought the lands there. It is difficult 
to explain his change of residence other¬ 
wise. The evidence on the other side is 
entirely oral and to a certain extent hear¬ 
say. It has been proved that the plaintiff 
paid over Rs. 9,000 and it seems unlikely 
that even a close relation would pay so 
large an amount without getting some¬ 
thing for it. It is true that the whole 
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consideration (or the sale ■was not paid 
and it seems certain that the consideration 
even if fully paid was not adequate. Other- 
wise there is no explanation at all for 
Kx. R, a release deed by which the plain- 
tiff was to pay an extra Rs. 6,000. This 
release deed was executed after plaintiff 
bad been worsted in litigation. Plaintiff 
no doubt, thought that his sale deed would 
be attacked on the the ground of inadequate 
consideration and wanted to save himself 
further trouble. Though the full con 
sideration was not paid and though the 
consideration was inadequate, it does not 
follow that the sale was merely nominal. 
The vendor was in a very bad way at the 
time of sale and was not in a position to 
dictate terms. He wanted to prevent his 
creditors getting his property and he had 
recourse to a relation. The relation, 
though willing to oblige him, was not 
likely to dj it for nothing and it was 
quitelikely that the relation would impose 
hard terjus. 

The subsequent conduct of the plaintiff 
is rather in favour of the theory that the 
transaction was a real one. He paid off 
under pressure a considerable number of 
creditors and unless it is shown that he 
did not really pay them off, the presum- 
tion is that he paid them off because the 
transaction was a real, though a fraudu¬ 
lent, one. There is really no evidence at 
all that money which went to pay off the 
various debts came from tlie vendor and 
not from the vendee and it is certainly 
not shown that the vendor w lio was hope¬ 
lessly bankrupt was in a position to find 
the money. It is contended that some of 
the debts may have been paid out of the 
incomeof the land, butthough, as pointed 
out in para. 11, of the Subordinate-Judge’s 
judgment, this might apply to the Es. 6,000 
supposed to have been paid under Ex, R. 
yet it is clear that this sum represented 
the income of some five years. It is not 
explained how the vendor could have 
raised the money to pay the other debts 
which were undoubtedly discharged. (The 
probabilities are therefore all in favour of 
the position that the sale was real and 
not nominal. I, therefore, find that the 
transaction created by the sale-deed, 
Ex. A, is not merely colourable. This 
second appeal coming on for final hearing 
after the retnrn of the finding of the lower 
appellate Court upon the issue referred by 
this Court for trial, the Court delivered 
the following.) 
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Judgment. —We accept the finding, 
reverse the decree of both the Courts be¬ 
low and give a decree to the plaintiff as 
prayed for. Costs will bo awarded to the 
appellants in this Court. Each party will 
pay his own costs in the lower Courts. 

V.B./r k. Aj'peal allowed. 

A. I. R. 1918 Madras 231 
Wallis, G. ■). 

071 difference h*ticeen 
AhDuii Rahim and NAPit.n.JT. 

Dudekula Lal Sahib —Accused, In re 

Criminal Kevn. Case No. P5 of 1'JJ.r 
and Case Referred No. 9 of 1917, Decided 
on 4th May 1917, by Dist. Magistrate 
Guntur D/- 20th January 1917. 

(a) Criminal P. C. (5 of 189S}, Ss. 494 — 
Summons case—.Acquittal under S, 494 bars 
fresh trial. 

The statutory acquittal under S. •194, in a 
summons-ca?e operates as a b.ir to further pro¬ 
ceedings on the s.\me facts. fP 2:15 (J 2] 

(b) Criminal P. C. {5 of 1898), Ss. 403 (1) 
247, and 494—Sub-section (1) of S. 403 {!) 
does not affect acquittal under S. 247 or 
S. 494. 

The provisions of S. 103 clearly imply that every 
order of acquittal so long as it is in forco is a bar 
to further proceedings except in the circumstances 
specified in the section itself and the words in 
sub-S. (1) do not afTect an order of acquittal 
under S. 494. or S. 247, Criminal P. C. 

LP 233 C 2] 

❖ (c) Criminal P. C. f5 of 1893), Ss. 403 
and 494—iPer Cuji'iui, Napier, J. dissenting) 
Chorge under S 447 I. P. C. withdrawn by 
public prosecutor—Accused acquitted under 
S. 4S4—Fresh complaint by owner under 
Ss. 143, 447 and 341 I. P. C.—Previous ac¬ 
quittal bars fresh trial. 

The Pclice filed a charge-sheet under S. 447 
I. P. C. against a person htforo a Magistrate with 
second class powers, whereupon a summons was 
issued but before it was served the Public Pro¬ 
secutor, with the consent of ibo Court, withdrew 
from the prosecution under S. 494, and the ac¬ 
cused was acquitted as required by that eeciion. 
Thereafter the per.'jon on whoso field the offence 
of criminal trespass was alleged to have been com¬ 
mitted preferred upon the same facts a complaint 
charging the accused with offences under Ss. 143, 
447 and 341, I. P. C. The accu^'ed was convicted 
and sentenced separately fer each of the offences; 

Held: (Per Curiam, Napier, J. dissenting) that 
the previous order of acquittal operated as a bar 
to further proceedings and that the ccuviction 
was therefore bad in law and must be set aside. 

[P 235 C 2 P 23Gc ’l] 

Per Napicr, J .—S. 403, is intended to reproduce 
what is the law in England, namely the plea of 
autrefois acquit, but in order to plead autrefois 
acquit succe.ssfully in India the accused mu.st 
have been put in peril either before the Jury or 
the Magistrate. [P 2?5 C i] 

Public Prosecutor —for the Crown. 

Abdur Rahim, J.— The question of 
law which we are asked to consider in the 
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letter of refeveace aroae unlor the fol- 
lovviD^ circuiUT^taDGO^: The ha-i 

filel a chir«e-5a0et un ler S. -147. I. P. C. 
against a certain person before a Migis- 
trate with class powers a sum¬ 

mons wis issue 1 but before it ^s:ls serve 1 
the P'P'lic Prosecutor 'vitli the consent 
of toe Ceurt witolraw from fha prosecu¬ 
tion uu lor S 4.U, Criminal P. G. an 1 the 
accuse I wjs tli'^u acpiittel as requiroA 
by that section. Tiier -u'tor the person 
on who50 h'1 I the oltonco of criminal 
trespass wa-! allege 1 to base l)acij commit- 
tol [jreferrel ’i;')-! the same facts a com- 
plaint cl'.arging the accasel wifcli otVeuces 
unierSs. 143. tl7an.l3ll. I. P. C. That 
case was trie ! r,u 1 the .accuse 1 c^nvicto.l 
anA sentoucol separately for each of the 
ott'ences. The convictions were on appeal 
coatirmed but the sentences relucod. 
The District Magistrate under S. 43S, 
Criminal P. C. has asked us to revise the 
conviction an I sentonca under S. 417, on 
the ground that tlie acquittal under S. 494 
in this C'lse whore no charge vvas required 
to be framal oi'erated as a bar to further 
trill for the same otfence. 

Tlie elfocl of an order under 1^. 191 in 
a summons case does not appear to have 
been the subject cf any dooisiou so far as 
the presout question isconoernel. I had 
however sitting singly to consider the 
ehect of au ac piittal under S. 217, in a 
case of Ou‘j(jila2nt Peihlaya In re (l) and 
held that it operated as a b\r to further 
■proceedings for the same ofl'enee so long 
as the order re.nainel in force. But a 
Divisional Bench consisting of my learned 
brother and Ayling, .1. have in a recent 
case. Criminal Revision Case No. 8G(5 of 
1916. [fie? '/'Ufl.i, Kotayyn v. fConathi- 
IcipaUi Venkayyn (2)] held otherwise. 
It seems to me that no distinction c.\n he 
drawn betsveen .\n ao:}uittal under »S. 247 
and one under S 494 for the purposes of 
the present question and I need hardly 
say that in deference to the views expres¬ 
sed by Ayling and Napier, JJ., I have 
cerefully reconsidered the matter. But 
oven a more detailed examination of S. 403 
and the other provisions of the Criminal 
Procedure Code and of the authorities has 
only oentirmed ma in my former opinion. 
The question turns on the construction of 
S. 403. Its 3ub-S. (l) says that: 

a person who has once bsea tried by a Court of 
competout jurisdiction for au offence and con* 
victed or acarntted” 

i (1911) 34 Mad 253=9l~C 253. ~ ' ' 

2. A I R 1013 Mid 21-2=:15 I C 257. 


13 not liable bo be tried again for the 
same oll'enoe wliila sub-Ss (2)anl(l} — 
sul)-S. (3) does nob throw much light on 
the question as all convictions must be 
after trial, in dealing with certain oa^os 
where the previous acquittal or convic¬ 
tion would not bar further trial, speak of 
a person acquitted or couvictol of any 
odence.’ dropping the words‘who has once 
boon briel.’ ft can hardly be doubted 
that by the words: 

"a person who has once been tried by a Court of 
competent jurisdiction for an olToace ami‘con¬ 
victed,’ in 8uii-S. (1) and a person ‘acquitted’ or 
‘convicted’ of anv ofTonco” 

in sub Sa. (2) and (l) the fjogislature con* 
template! the same set of facts. Now 
what is the sense in which the fjogislaburo 
has used the two phrases ? In the tirsb 
place, it must be taken to he a clear im- 
plication of sub-Ss. (2) and (l) that in 
oases other than those montioned therein 
the provisions of sub-S. (l) should apply 
and the person who has bean acquitted' 
or ‘convicted’ should nob he tried again. 
Then tho explanation to the section is im¬ 
portant in ascertaining what is intended 
by sub-S. (l). It mentions the or.lors 
which are nob to be regards I as acquit¬ 
tals for "j)urpo303 of tho soction' aril 
this can have littio siguiticibion, if all 
orders of acquittal jussed in accerdaoce 
with tho expro.-?^ provisions of the Colo 
were not inbendod to havo tho odoct de¬ 
fined by the section, vi/., tho birring of 
fiirthor procoolings. There is no attempt 
made to discriminate between ditTereut 
orders of acquittal. 

An examination of the other provisions 
of tlie Criminal Prooolure Cole shows at 
once the solicitude evince! by the legis¬ 
lature on the question of the form of 
orders wbicii the various Criminal I’fi* 
bunals are to pass in different kinds of 
proceedings in given circumstances, with 
a view mainly to indicate their respec¬ 
tive effects and to provide suitable re¬ 
medies in case of wrong orders of 
category. The list of the orders terniioat- 
ing proceedings given in the ©xplaoabioQ 
seems to bo exhaustive and of these the 
main classes are orders of 'discharge ’and 
“acquittal.” In summons-cases the 
oeedings against an accused person com¬ 
mence with tho issue of process (Ch. ID 
on tho Magistrate taking cognizance of 
the offence in one of the w.ays mentioned 
in the previous chapters. But if in acasa 
of ‘complaint” he refused to take cogni- 
^zance.’his order would be one dismissing 
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the complaiub (S. 203). If the Magisfcrate 
took cogQizi.QC 0 and issued process, the 
procoeiings are to be terminated by an 
order either of “acquittal” or “convic¬ 
tion” (S. 245), unless the proceedings are 
stopped under S. 249. The order of “ac¬ 
quittal” is to be passed if after hearing 
the evidence the Magistrate finds the ac¬ 
cused not guilty (S. 245), or if tho com¬ 
plainant does not appear (S. 247), or 
upon withdrawal of the complaint by 
the complainant (3. 248), or upon the 
Public Prosecutor withdrawing from the 
prosecution (S. 494). 

In warrant-cases tried by a Magistrate 
the accused is to be “discharged” w’here 
no case is made out and so no charge need 
be drawn (S. 253) or the Public Prose¬ 
cutor withdraws from the prosecution 
before a charge is framed (3. 494), he is 
to be ‘ acquitted” if the Magistrate finds 
him not guilty after a charge has been 
drawn {3. 258) or the Public Prosecutor 
withdraws from prosecution (3. 491), 
after bhe'framing of thecharge. Similarly 
also in sessions cases the legislature has 
carefully provided when an order ter¬ 
minating proceedings is to have the effect 
of a “discharge” and when it will operate 
as an “acquittal:” see Ss. 209, 213, 305, 
307, 333 and 494. Then we find that 
express provisions are made for the sett¬ 
ing aside of orders of discharge (see 
Ss, 43G, 437, 438 and 439) ani of acquit¬ 
tal either under S. 417 or under the 
gene.al powers of revision of the lli.-h 
Court S. 439: 

All this leaves no room for doubt 
that the legislature intended that a 
person once 'acquitted” shall not be 
liable to be prosecuted for the same 
offence so long as the acquittal is not set 
aside by the Iligh Court. Even in cases 
of discharge it has been ruled that no 
fresh prcceedings can bo had with respect 
to the same matter unless tlie order has 
been first set aside as provided for in the 
Criminal Procedure Code. It ia suggested 
in the judgment of Ayling and Napier,IJ., 
in Criminal Revision Case No 806 of 
1910 Bizwada Kotayya, v. Konathala- 
pain Venkayya (2) that it does not fol¬ 
low from their construction of 3. 403 
that an order of acquittal when there has 
been no decision on tho merits, such as 
for instance an acquittal under S. 247, 
would bo nugatory, but, so far as I can 
find, they do not point out, nor can I see 
for myself, what other effect it can have 
1918 M/30 & 31 
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if it is to be no bar to further proceed¬ 
ings for the same offence. 

Not only do the provisions of S. 403 
itself clearly imply that every order of 
acquittal so long as it is in force is a luir 
to further proceelings except in the cir¬ 
cumstances specified in the section itself, 
but I do not think that tlie words of sub- 
S. (l) necessarily deny that effect to an 
order of acquittal under S. 404 or 3. 217. 
In summons-cases the ' trial” commences 
as soon as the Magistrate has taken cog¬ 
nizance of the matter and issue! process. 
The mere fact that Cn. 20 is headed of 
the trial of summons cases by Magis¬ 
trates” and S. 242 lays down that the 
first thing that a Magistrate has to do 
when the accused appears or is brought 
before him is to ask him to sho v ciuse 
why he should not be convicted, do3S not 
inJicite that tho “trial” did not cof)i- 
mence at an earlier stage within tlia 
meaning of the Colo. In fact Ch. 17 
shows that the proceelings before the 
Magistrate cctnrnence with tho issue of 
process, and that the draftsman di I not 
think of distinguishing between “com- 
menoemenb of procoeiings’ an! 'coin- 
menceiuent of trial,” will be apparent 
from the way both the phrases are used 
in the marginal notes of S. 27i and in the 
heading. 

The word “tried ' or “trial” lias not 
been defined anywhere. If the trial of a 
surnmorjs cise cjiiHiiences as sjcn as tlie 
process is issued, is there any goo 1 re ison 
for Siting tbit an order of ac)uif.tal 
would not Como within the moaning of 
sub-S. 1, S. 403, unless it was passed 
at a particular stage? It seems to be con¬ 
cede! that if the accused on being ques¬ 
tioned under S. 242 denied that ho com¬ 
mitted the offence and he is acquitted, 
tlien sub S. (l), 3. 403, would apnly. 
But such an order may be made without 
any decision on the merits, on the ground 
of absence of the complainant (3 247) or 
withdrawal from prosecution (S. 21S) or 
(S. 494). It would follow therefore tliafc 
S. 403, sub S. (1), does not require that 
there should have been a finding on evi¬ 
dence that the accused is not guilty, and 
if it is nob correct to say that in sum¬ 
mons-cases proceedings corumenoa only 
after the accuseil has been questioned 
under S. 242, it seems to me that the 
only possible meaning we can give to the 
words “who has once been tried” is: 
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“against whom proceedings have been com¬ 
menced in Court, i. e., against whom the Court 
has taken cognizance of an offence and issued 
process.” 

On comparing sub-S. (l) with the sub- 
Ss. (2)and(4)it is clear that the draftsman 
intended to assign the same scope to the 
phrase in question in sub-S. (l) as to the 
phrase a person convicted or acquitted" 
in sub-Ss. (2) aod (4) so far as this mat¬ 
ter is concerned, though it was not a 
happy idea of his to use different expres¬ 
sions to signify the same thing. 1 think 
that if we are not to frustrate the clear 
intentions of the legislature we must not 
construe the words “who has once been 
tried" in suh-S. (l) in any sense other 
than what I have suggested. The decided 
cases, so far as they go, support the view 
of the law which I expressed in Giujgi- 
lapiL Peddaija^ In the matter of (1). One 
important case vjhich was not then 
brought to my notice is reported as Su- 
raiyci Sastri v. Ve7thata Bao (3). There 
it was held by Kernan and Wilkin¬ 
son, JJ., that a second charge for the 
same otfence against an accused person, 
who was erroneously "discharged," but 
who ought to have been “acquitted" on 
withdrawal by the Public Prosecutor from 
the prosecution under S. 401, Criminal P. 
C,, at the Court of Session, was bad. If 
a narrow meaning were to be given to the 
word “tried" in S. 403, it could not be 
said that the “trial" had commenced at 
the date of withdrawal, because up to 
commitment the proceedings are descri¬ 
bed in the Criminal Procedure Code as 
“inquiry” and the word “trial" is used 
only in connection with proceedings after 
commitment. 


The Public Prosecutor withdrew from 
the prosecution before any charge was 
framed in the Sessions Court, according 
to the practice thenobtaining. This makes 
it clear that the charge framed by the 
Committing Magistrate could not have 
been read to the accused and he could not 
have answered to any charge in the Ses¬ 
sions Court, when the Public Prosecutor 
withdrew on the ground that the sanction 
on which the prosecution was based was 
bad. The ruling in Sitraiya Saslri v. 
Venkata Bao (3) related to a summons 
case and it was held there that since the 
accused had appeared and answered to the 
charge apparently meaning that he had 
been questioned under S. 242, Criminal 


P. C., he had been “tried" within the 
meaning of S. 403, but it was nob laid 
down that if he had not appeared and been 
questioned, S. 403 would not apply. In 
Pa7ichu Si7igh y. Omor Mahomed Sheikh 
(4) an order of dismissal ’’ in a summons- 
case under S. 247, Criminal P. C., with 
respect to the case of an accused per¬ 
son who did not appear, was treat¬ 
ed as a bar bo the revival of the 
charge against him. The two cases in 
Btshun Das Ghosh v. King-Emperor (5), 
Kedar Nath Biswas v. Adhin Manji (0), 
it may be said, do not specifically deal 
with the question under consideration, 
because it is nob stated that tlio fresh pro¬ 
ceedings were quashed on the ground that 
S. 403, Criminal P. C., applied. The 
ground of the decisions however was that 
the acquittal of persons other than peti¬ 
tioners on the same allegations had nob 
been set aside in accordance with the law. 

1 do nob propose to discuss the provi¬ 
sions of English law relating bo "autrefois 
acquit," as the system of criminal pro¬ 
cedure in this country is obviously so 
dilierent from that of England that to 
draw any sort of inference from the state 
of law on the subject in J-rngland, where 
no such clear distinctions exist between 
ditlerenb kinds of orders terminating pro¬ 
ceedings and whiuli does nob provide 
similar measures for rectifying wrong 
orders of acquittal and discharge, would 
to my mind be only misleading. X bbere- 
fere agree with the District Magistrate 
that the conviction and sentence under 
S. 447, I. P. C., are bad in law and should 
be set aside. .My learned brother bolds 
a ditlerent view of the law. The paper 
will therefore he placed before his Lord- 
ship the Chief Justice for such orders as 
to the disposal of the case as he may think 
fit lu pass. I may mention that as the 
question involved is one of importance, it 
is desirable, in my opinion, that it should 
be decided by a Full Bench. 

Napier, J. —I adhere to the opinion 
expressed by me in Criminal Revision 
Case No. 866 of 1916 {Bezwada Kotayya> 
V. Konathalapalli Verikayya (2)] that 
it is impossible to treat the words once 
been tried by a Court of competent juris¬ 
diction" in S. 403, Criminal P. C., as sur¬ 
plusage, or to apply the word “tried" to 
a case where a man has not even been 

4. (1900) 4 C \V N 346. 

5. ^903) 7 C WN 493. 

C. (1903) 7 C NY R 711. 
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served with the summons. I have no 
doubt that the section is intended to re¬ 
produce what is undoubtedly the law in 
Kngiand, namely, that to plead autrefois 
acQuit successfully the accused must have 
been put in peril either before the jury 
or the Magistrate. As my learned brother 
takes a different view the case should, I 
think, go before a third Judge under 
Ss. 439 and 429, Criminal P. C., but, as 
my learned brother thinks otherwise, the 
matter will belaid before the Chief Justice 
for orders. (On difference Wallis, C. J., 
delivered the following) 

Order. Two learned Judges having 
differed in a criminal revision case, S. 439, 
Criminal P. C.. read with S. 429, requires 
the case to be decided by a third Judge 
and precludes any further appeal under 
the betters Patent or any reference to a 
hull Bench under the Rules of the Court. 
With reference to this case I have arrived 
at the sameconclusion as Abdur Rihim, J., 
If Ss. 403 and 494, Criminal P. C., had been 

originally enacted at one and the same 
time, I should find it very difficult 
to come to that cnclusion. But seeing 
that the Code of Criminal Procedure, 
which is founded on the English Law of 
Criminal Procedure, has been repeatedly 
modified in the successive Codes of 1861, 
1872, 1882 and 1898, when an apparent 
contlict arises between what would ap¬ 
pear to be the intention of the legislature 
in one section and what would appear to 
be its intention in another section, the 
best method of ascertaining what the in¬ 
tention of the legislature really is appears 
to me tobe toexaminewhat istheEnglish 
rule upon the subject and how far that 
rule has been adopted and what modifica¬ 
tions have been subsequently introduced 
in the successive Codes, 

Now in English law a plea of autrefois 
acquit or convict can only be raised n bar 
of subsequent proceedings when the con¬ 
viction or acjuittal has been for the 
same offence in a trial had before a Court 
of competent jurisdiction. The Attorney- 
General at any stage of a criminal prose¬ 
cution may enter a nolle prosequi " and 
bring the proceedings to an end. But 
that does not bar fresh proceedings against 
the accused. Consequently in England 
when the prosecution desire not to go on 
with the case, the practice is not to 
tender further evidence and for the Judge 
then to direct the jury to acquit. That 
rule of English law was embodied in 


the Criminal Procedure Code of 1861 in 
S. 55 as follows: 

“A person who has once been tried for an 
offence and convicted or acquitted of such offence 
shall not be liable to bo tried again for the s imo 
offence,” 

words which with certain explanations 
are still retained in S. 403 of the present 
Code. Under that Code Public Prose¬ 
cutors were directed by the Calcutta 
Court not to withdraw the graver charge 
and proceed upon the lesser charge, 
because such a course would have the 
effect of depriving the accused of the 
benebt of acquittal on the graver charge 
(5 Sutherland's Criminal Letters 4) 
Then came the Code of 1872, S. 61: 

“A Public Prosecutor may. with the consent 
of the Court, withdraw any charge against auv 
person m any case of which he is in charge- and 
upon such withdrawal, if it is in.ide whilst the 
case is under inquiry, the accused person shall be 
discharged. If it is made when be is under trial 
the accused person shall be acquitted.” ’ 


^ l* A sj 


• * 








because it entitled the accused to an ac’ 
quittal by statute on the withdrawal by 
the Public Prosecutor and without any 
reference to the evidence at the trial 
It has never been doubted that when the 
Public Prosecutor withdraws under this 
section and the accused is acquitted, he 
cannot be subsequently charged for the 
same offence. Yet, it seems difficult to 
bring such an acquittal within the langu- 
age of S. 4()0 of that Code (now S. 403) 
and say that he is a person who has been 
tried for an offence and convicted, or 
acquitted. Supposing the Public Prose- 
cutor to intervene immediately after the 
case is taken up by the Sessions Judge 
and to withdraw and the accused then 
to he acquitted, I find great difficulty in 
saying that the accused has been “tried” 
and acquitted within the meaning of 
S. 403 of the present Code. It seems to 
me that in S. 61 of the Act of 1872 the 
Legislature introduced a fresh form of 
statutory acquittal under that section 
which_ was intended to have the same 
operation as an acquittal in accordance 
with the English rule under S. 460 (now 
S. 403). So much for the Code of 1872 
It was only in the Code of 1882 that the 
alteration was made which has given rise 
to the present case. S. 494, dealing with 

the withdrawal by the Public Prosecutor 

provided that ' 


been framed, or when under this Code n^charge 
18 required, he shall be acquitted.” 
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The reference in the latter part was 
clearly to saminons cases which deal with 
more trivial otfences, and it seems to me 
the intention of the Legislature was that 
the wiihlraual hv the Public Prosecutor 
at any stage in tiiose trivial cases was to 
h'lve the same etl'ect as his withdrawal 
under the previous i)art of that section, 
that is to say, that there was to he a 
find bar of fresh proceeding. A similar 
chinge was intro iuced as regards tliis 
cla>s of cases into what is now S. 247 of 
tlio Cole, as regards non-appearauce of 
the com pi lir.ant in a summons case. In 
the Co io up to that time such failure to 
appear by the coin[)lainant hal merely 
led to a dismissal of the complaint. Bat 
in 1882 to make the law rroro stringent 
it was p'^ovided, as it still is. that on the 
non appearance of the complainant the 
Magistrate might acquit- the accused un¬ 
less he chose to adjourn. Here, again, 
I think that the intention of the Legis¬ 
lature was that the acquittal shou'd 
operate as a final bar of further proceed- 
iugs. The history of the legislation shows, 
to my ininil, a distinction between what 
I may call the common law plea of 
autrefois acquit as embodied in S. 403 
of the Code, and tlie statutory acquittals 
which have been introduced in Ss. 404, 
2l7 and 315 It has not been suggested 
in this case that the withdrawal from the 
prosecution by the Public Prosecutor was 
irregular, and in these circumstances 
I agree with the conclusion arrived at 
by Abdur Rahim, J. that the conviction 
and sentence are bad in law and should 
be set aside. 

S.N./u.K. Conviction set aside. 
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Wallis. 0. J. and Seshagiri Aiyar, J. 

buhba Reddi —Defendant—Appellant. 

V. 

Alagammal and another —Plaintiff and 
Defendant—Respondents. 

Appeal Saita Nos. 47 of 1013 and 243 
of 1914, Decided on 25th October 1915, 
against decree of Temporary Sub .Judge, 
Ramnad, in Original Suit Nos. 76 and 151 
of 1911 

Hindu Law — Partition — Division of all 
family properties except outstandings — 
Family becomes divided in status even in res¬ 
pect of outstandings. 

A deed of partition executed between a Hindu 
father and son recited that the division was 
eSected owing to misunderstandings among the 
female members of the family and that the pro* 
perties mentioned in the schedule were divided. 
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The outstandings due to the family were not 
mentioned in the schedule; 

Held: (R'a^/is, C. J. dahitante) that the family 
became divided in status even in respect of the 
cutstaodines. , [P 236 C 1; P 237 0 2] 

Per Walli9, C. J. —The mere fact that members 
of a joint Hindu family execute a document 
dividiug a particular item of property is not suffi¬ 
cient to rai-e a presumption that they intend to 
become divided in status. If such a prosumptton 
is to bo raised, there must bo something else in 
the document to raise it. 1 I. C. 408, Expl 

IP 236 C 2] 

Per Seshagiri Aiyar, J. —When one member of 
a joint family intimates bis williguess to get 
separate from others, that effects a division in 
status and where a partition is efTected not speci¬ 
fically dealiug with some items of the jiint pro¬ 
perty, the status of coparc nary cannot be deemtd 
to be continued in respect of this property which 
is not divided. IP 238 U Ij 

T. Rangachariar and K. V. Krishna^ 
swamy Ayy>ir —for Appellaub. 

S. Srinivasa Aiyangar q.u(\ A. Krishna- 
swamy Aiyar —forKespoudeuta. 

A. S. No.il of 1913. 

Wallis, C. J. —The only question of 
any difficulty in this case is whether Ex. 6 
is to be construed as efi'ecting a division 
in status as well ns a division of the spo- 
citic pio[>erties with which it deals ex¬ 
pressly. This appears to mo to he mainly 
a quostiou of the cjDStruction of the docu¬ 
ment. In Vaidya nath Aiyar v. Aiyasamy 
Aiyar (l), where a partial partition of 
property was held to raise a presumption 
of division io status, there was no deed of 
partition and I do not think that case is 
an authority for bolding that wherever the 
co-parceners execute a document dividing 
a particular item of property, that raises a 

presumption that they intended to become 
divided iu status. If such a presumption 
is to he raised, there must, in my opi¬ 
nion, be something else in the document 
to raise it. This was a case of partition 
between defendant 1 and his father, de¬ 
fendant 1 being the son by the second of 
the father’s three wives, and the partition 
was brought about by the father who was 
ill and anxious to make provision (or bi8 
first and third wives, as he did imme¬ 
diately afterwards in the will, Ex. 7 
which he executed on the 3rd September, 
the partition deed Ex. 6 having been ex¬ 
ecuted on 25th August. Whereas the 
partition deed appears to have included 
expressly all the joint family properties 
except the outstanding decrees and debts 
which were not mentioned and were ocn- 
eiderable, the will bequeaths to the two 
wives not only the moveable an d immo- 
1 . (1909) 32 Mad 191=1 I 0 408, 
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vable properties taken by the testator 

under the partition deed. Ex. 6, but also 
“all the moveable and immovable properties, 
outstanding loans and properties belonging to me 
at present but not included in this will, and the 
moveable and immovable properties, outstanding 
loaus and properties which I may bearafter ac¬ 
quire.” 

This shows, if proof were necessary, 
that at the time of Ex. 6 all parties must 
have been perfectly well aware of the 
existence of other joint family properties 
which were not included in the partition 
deed and the question, in my opinion, is 
whether from the terms of the deed we 
can gather that it was the intention of 
the parties to remain joint or become 
separate as to these items also. I do not 
think any strong presumption arises from 
the situation of the parties who were 
father and son. If the father was anxious 
to partition all the joint family properties 
with a view to leaving his share to his 
two wives, it is strange he did not do so 
expressly and it has been argue! that 
such was not his intention and that he 
probably thought that the Rs. 20,000 he 
took under the deed would be sufficient 
for these wives, and was willing that his 
son should take the rest by survivorship. 
As against this, there is the recital in the 
deed that there had been differences bet. 
ween defendant 1 and his father as well 
as between the women of the family. On 
the whole I do not think it is safe to 
draw any inference as to the motives 
actuating the parties. The partition deed, 
however after providing for the division 
of the scheduled properties, goes on: 
“As we have effected partition in this 
manner," and provides that defendant I’s 
mother who had been living in his family 
should be maintained by him and not by 
her husband. I have come to the conclu- 
sion, though not without hesitation, that 
these provisions are sufficient to enable us 
to raise a presumption that the parties 
intended to become divided in interest 
and that the decrees and outstanding 
debts were not divided then, simply be¬ 
cause they had not been oollecbed and it 
was not possible to make a satisfaccory 
division then as it could not be foretold 
what they wonld realize. The appeal 
will be dismissed with costs. 

A. S. No. 2i3 of 1914. 

Thiscase follows my decision in Appeal 
No. 47 of 1913, and I dismiss the appeal 
with costs. 
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A. S No. 47 0/1913. 

Seshagiri Aiyar, J. —I agree. Mr, 
Rangachariar frankly conceded that in the 
face of the overwhelming evidence there 
is regarding the consent of his client to 
the division, he is nob prepared to argue 
that the partition was brought about by 
undue influence. The only question re- 
maining for consideration is svhether the 
father f'nd son were divided in status 
with reference to the outstandings nob 
speciBcally mentioned in thedeedof parti¬ 
tion, In my opinion the language of the 
document shows that the parties to it 
were no longer to remain joint. It says; 
(a) we have lived hitherto as members of 
a joint family; (b) that o\\ ing to differences 
among females, it has become necessary 
to effect partition: (c) we shall effect a 
partition in respect of theundermentioned 
properties. The list of outstandings is 
nob among the properties mentioned, in 
the schedule. It has also to be mentioned 
as pointed out; by Mr. Rmgacharidr, that 
the usual clause: 

“that from this day forward there shall not be 
property relationship but only blood relutionship” 

is DOt to be found in this document. 
Nonetheless I am of opinion that the in¬ 
tention of the parties Vvasto get separated 
from each other; thereasonfor the neces¬ 
sity is given in the document. The de¬ 
fendant 1 is the son by one of the wives 
who was not living with her husband, 
and the pleadings and the evidence in 
this case show that the father ellected 
the partition with a view to devise his 
share of the properties to his other two 
wives. I am unable to see that the father 
had any object in allowing particular por¬ 
tions of the property to continue as joint 
property. The exfjlanation suggested by 
Mr. Srinivasa Aiyangar for their omission ^ 
from the schedule is the most natural one. 
There were debts and decrees. It was ap¬ 
parently thought that the mone> s should 
bo apportioned as they were recovered. 
Some may have been or proved to he had 
debts and it was not thought expedient 
to divide the debts at that time. On 
principle I am clear that the father and 
son became divided in status. It is point¬ 
ed out by Mr. Ghose in his Hindu law 
that there is nothing in the Smirithis 
to encourage a partial partition. The 
practice has grown up in recent years. 
Mr. Mitra in his Tagore lectures dealing 
with this special question quotes from 
the Smirithis and qommentaries to show 
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that partial partition was unknown to 
Hindu law. I do not think it necessary to 
quote excerpts from the texts to sub- 
stantiate this position: see Mitra on the 
“Law of Partition.” pp. 330 and 331. 
As regards tlie decided cases, Sir Richard 
Garth in liadka Churn Dasa v. Kripa 
Sindhu Dass (2) says: 

“’it seems indeed very doubtful whether by the 
Hindu law any partial partition of the family- 
property can take place except by arrangement." 

The decisions in Saty a Kumar Bnnerjee 
V. Satya Kirpal Banerjec (3), Bhowani 
Prosad ShaJia v. Jiiggernath SJiaha (d) 
and Ajodhuya Pershad v, Mahadeo Per- 
shad (d) prove that with the consent of 
the coparceners a partial partition is 
possible. The decisions in Timmi Reddy 
V. Achamma (0), Kanda^ami v. Dorai- 
sami {1) only say that there can be a 
I)arbial partition. On the other hand in 
Y*^^^y<^^i'(ith Aii/ary.Aiyasamy Aiyar (l) 
it was clearly laid down that when once 
a partition was made, the presumption is 
that it etlected a complete severance of 
interest. This was followed in Sunda- 
ramma v. KamakotiahiS). In Anandihai 
V. llari Suba Pai (9) Chandavarkar, J., 
says: 

'If it is proved that there has been a breach 
in the state of union, the law presumes that 
there has been a complete partition both as to 
parties and property. The presumption in ques¬ 
tion continues until it is rebutted by proof of an 
agreement, which means proof of intention on 
the part of some to remain united as before and 
to confine the partition to the rest, or, if the 
partition was intended to extend to the interests 
of all individually, there must be proof that 
some of them re-united." 

I entirely agree. The recent decision of 
the Judicial Committee in Suroj Narain 
V. Iqbal Narain (lO) indicates that when 
one member intimates his willingness to 
get separate from the others, that would 
oflect a division in status. In the present 
case there was an agreement to become 
divided in consequence of misunderstand¬ 
ings among the female members of the 
family. I am unable to hold that the 
status of coparcenary was intended to be 
continued with regard to the properties 
^t_spacifically dealt with in the partition 

2. (18SO) 6 Cal 474. 

3. (1909) 3 1 0 247. 

4. (1909) 3 I C 241. 

6 . (1909) 3 I C 9 

C. (1864-G5) 2 M H C R 325 

7. (1878-80) 2 Mad 317. 

8 . (1915) 26 I 0 514. 

9. (1911) 36 Bora 293=10 I C 911 

10. 30=19 I 030=40 iA40=lGO 


deed. It is conceded that, apart from the 
language of the document there is no evi. 
dence to prove that the parties intended 
to remain joint with reference to the pro¬ 
perties not specifically mentioned. ll 
would dismiss the appeal with costs. 

A. S. No. 243 of 1914. 

I agree that this appeal also should be 
dismissed with costs. 

S.N./r.k. Appeals dismissed. 
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AyLINO and SliSFIAGIRI Aiyar, JJ. 

P. L. A. Palaniappa Chettier —Plaintiff 
—Appellant. 

V. 

r. L. .4. li, Veerappa Chettiar and 
others —Defendants—Respon lents. 

Civil Appeal No. 134 of 1911, Decided 
on 30th August 1917, against decree of 
Temporciry Sub-Judge. Ramnad, in Ori¬ 
ginal Suit No. 72 of 1910. 

(a) Limitation Act (9 of 1908), S. 20 —En¬ 
tries in debtor's account books cannot be 
treated as acknowledgment of payment of 
interest. 

Entrie.s in tho account books of a debtor can¬ 
not be treated as payments of interest within the 
meining of S. 20. ' {.R 239 C 1) 

(b) Limitation Act (9 of 1908), S. 13— 
Suit for accounts against firm — Absence 
from British India of some of partners saves 
limitation against them only. 

In a suit against a partnerobip firm for moneys 
due on accounts, the plaintiff is entitled to a 
deduction of the time during which any of tbc 
partners was absent from British India, but such 
absence will save limitation only as against the 
absentee partner and not as against those who 
were within jurisdiction. [P 240 C 2] 

(c) Contract Act (9 of 1872), S. 241—Status 
of legal representative of deceased partner 
explained—He remains lenant-in*common if 
no further business is carried on—In respect 
of further business his position is of creditor. 

The legal representative of a deceased partner 
does not continue to be a partner afterthe latter's 
death for purposes of w-inding up. He only be¬ 
comes a lender in respect of any bnsiness that 
might be carried on by the surviving partners. 

If no business is carried on, be is a tenant-ia- 
coramon with the surviving partners in respect 
of the assets of the business. [P 241 C 2j 

(d) Contract Act (9 of 1872), Ss. 251 and 
213 — One partner can release himself from 
liability. 

It is open to one of the partners of a firm to 
release a partnership liability. [P 241 C 1] 

^(e) Contract Act (9ofl872),S.251 and 263 
—Death of one partner—Surviving partners 
can release claim —If not bona fide, other 
partners can recover their share—Right is 
personal and is not available to legal repre¬ 
sentative of deceased partner. 

After the death of one of the partners the 
surviving partners have power to release a 
claim. [P 241 C 2 ] 
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If the release is fraudulent, the other partners 
can avoid it and seek to recover their share of 
the released debt. The right however is personal 
to the partners, and the legal representative of a 
deceased partner is not entitled to Id. 

’[P 241 C 21 

Pcitanjali Sastri for A, Krishnasami 
Ayyar —for Appellant. 

S. Desika Ckariar —for Respondents. 

Judgment. —The suit was found by 
the Subordinate Judge to be barred by 
limitation. The suit loans were taken on 
23th December 1903 and 20th January 
1901, but the suit was nob instituted till 
3rd November 1909. Appellant's first 
contention may be briefly disposed of. 
His vakil argues that in accordance with 
a usage of the trading community to 
which the parties belong, there was an 
automatic renewal at the end of every 
throe months, tlie accrued interest being 
added to the principal and the total being 
treated as a fresh loan. There are entries 
in defendants’ accounts which might be 
consistent with such a usage, bub no evi¬ 
dence whatever has been adduced to show 
its actual existence. No such contention 
appears to have been raised in the lower 
Court as far as can be seen, and in para. 14 
of his judgment the Subordinate Judge 
says these quarterly entries were made 
aooording to ousto n merely with a view 
to record exactly the amount of liability. 
In the absence of evidence of the usage 
this plea must be rejected. 

It is next urged that these entries in 
;d6fendants’ accounts should he treated as 
payments of interest within the meaning 
of b. 20, Lim. Act. This position is 
equally untenable. Entries in the debtor’s 
account books cannot be treated as pay- 
jraents. Vide Ichha Dha7iji v. Natha (l) 
Appellant relies on Kariyappa v. Ra- 
chapa (2) but the ruling in that case is 
clearly against him. There is nothing to 
show that similar entries were made in 
plaintiff s own books ; and the entries in 
the books of the debtor firm could in no 
circumstances be a complete answer to 
a suit brought by a creditor for recovery 
of the amount due to him. The entries 
are not signed and so cannot be treated as 
acknowledgments under S. 19. Dim. Act. 

The last argument of Mr. Patanjali 
Sastri on the question of limitation is 
entitled to far more weight. He argues 
that as defendant 1 was not in British 
India for six yea rs from 1903 to 1908, 

1. (1889) 18 Bom 3 38^ 

2. 1900 24 Bom 493. 
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the plaintiff s cause of action was sus¬ 
pended during that period under S. 13, 
Dim. Act. not only against defendant 1 
but also against defendants 6 and 8. Be¬ 
fore disposing of this question of law, wo 
must deal with a preliminary oi)jection 
raised by the respondents to its conside¬ 
ration. It was argued on their betialf 
that this exemption from limitation was 
not specifically pleaded in the plaint, and 
that consequently the appellant is not 
entitled to be heard on it. We asked the 
learned vakils whether, in view of the 
fact that the question was considered at 
length by the Subordinate Judge, there 
are any grounds for holding that they 
were prejudiced by the procedure adopted 
by the lower Court. In answer, we were 
told that if this point had been mentioned 
in the plaint and raised in the issue, 
the defendants could have pleaded that 
under the law of Epoh, the suit was 
barred by limitation altogether. We are 
unable to understand why this plea 
should not have been put forward, even 
though the exemption under S. 3 3, Tjim. 
Act, was not specifically raised in the 
plaint. Having regard to the fact that 
the plea of limitation can be disposed 
of upon the admission made by the de¬ 
fendant himself, and having also regard 
to the fact that the question was con¬ 
sidered by the lower Court, we think 
we should not he justified in refusing te 
hoar the appellant on this point. Before 
proceeding further we may say that the 
deposition of defendant 1 is clear and un¬ 
ambiguous that between 1903 (we shall 
take the end of 1903) and December 1908 
he was not in British India. On this 
evidence there can be no doubt that if 
defendant 1 were the sole defendant, the 
suit will be in time. 

The question argued by the learned 
vakil for the appellant has two aspects. 
One is, whether the plaintiff is entitled 
to claim a reduction of time as against all 
the defendants by the fact that one of 
them was absent from British India, and 
the other, whether the plaintiff is not 
entitled to deduct the time at least as 
against the particular defendant who was 
not resident in India. These questions are 
not covered by any Indian authority^ 

Mr. Patanjali Sastri drew our attention 
to some English oases bearing upon the 
statute of Queen Anne. The language of 
that statute is not very different from 
the one we have to construe. In Fannin 
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V An,Jerso7i (3) Lord Denmao, C. J.. held 
that if one of tho defoodauts vvero absent 
in a foreign country, thfe plaintifT was 
enbitlod to have the period of absence de- 
ducted in his favour as against the parti¬ 
cular defendant and his co promisors, 
ibis was followed bv Jervis, C. J., in 
■lowns^■.Mead{4). The other learned 
u jges who sat with him expressed no 
opinion on the question. These two cases 
were quoted with approval \nBoddamv. 
2Ioruu{)). Pnnia facie t.herefore the 
extreme contention of the learned vakil 
for the ai-peliant would seem to derive 

decisions: but, on 

eximining them, we aie of opinion that 

the plamtitl is not entitled to deduct the 
time of absence of defendant 1 as against 
Che other defendants. Mr. Shephard in 
hi3 Commentary on the Indian Limita¬ 
tion Act points out that, under the Eng. 

liPh Law, if a co-obligor who is within 

the jurisdiction is sued, it is open to him 
to demur to the trial of the action on the 

giound tliat the other CO.obligors should 
also he proceeded with at the same trial, 
lieference may he made in this connexion 
to the weli-known case of Kmgv. I/oare 

A . . Contract 

Act. which declares that cc-f-romisors are 

jointly and severally liable, such a plea 

will nob be available in India. Secondly 

lb IS stated in Fanfun v. A7idersoti (3): 

J be plainiiff cannot bring tho absent defen- 

by any act of his: and there- 
lore If he be compelled to sue those who are with- 
m 0 years, without joining tbosowho are absent 
he may possibly recover against insolvent per- 
Bons and lose his remedy against the solvent 

That again is not the rule of law which 
obtains m this country: see Muhammad 
Askara Radhe Ram Singh (7) and MooL 
chand V, Ahuar Chettij (8). ft ig jo^^t- 

ful vvl^ther the principle mentioned by 

Lord Denman. C. J.. is good law now 

even in England: see Bullen and Leake’s 

Ereoeclents of Pleadings, note A. at p. 614 

and Leake on Contracts, p. 684 (Edn. 6). 

iD this treatise the law is stated in these 
terms: 

8- (lt^45> 115 E R 693--- 

lf9 E R 711, 

5. (1856) 44 E R 622 

6 . (1^441153 ER 206. 

7. (1900)22 All 307 
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out satisfaction, is no bar to an action against 
another upon bis several liability, whilst any 
part of the debt remaios due/^ 

A third^ ground upon which the Eog- 

preceed is pointed out in 
Darby and Bosanquet on Limitation, and 
that is, that the principle of the cases 
decided under the Statute of James which 
Applies to one of several p*]aintiff3 resid¬ 
ing abroad should govern the construc¬ 
tion of the Statute of Queen Anne as well. 
None of the above special grounds are 
applicable to India. Moreover, the lan¬ 
guage of S. 13, Lim. Act, does not lend 
itself to the extreme contention of the 
Appellarib. Although tho singular ‘de¬ 
fendant would include the plural * defen¬ 
dants the contention would necessit- 
ai/O our reading into the section sora© 
words like these, namely: 

If there are more dofeudAuts than one and 

any one of them happens to bo out of British 
India.” 


(1915) 39 Mad 548=29 I 0 803 


We see no reason for adopting such a 
construction. Wo must therefore hold 
that the absence of defendant 1 would 
not^ entitle the plaintiff to count the 
period of his absence in his favour as 
against defendants 6 and 8. On the other 
hand, wo think that tlie alternative con¬ 
tention of the learned vakil for the appel¬ 
lant is well-founded. As w'0 stated already 
under S. 13, Contract Act, the liability of 
of coinprotiiisors is joint and several, 
b. 249, Contract Act, enunciates the same 
principle as regards partners. Consequ¬ 
ently the plaintiff could sue for the 
whole of the amount defendant 1 alone; 
and he would he entitled under S. 13. 
Lim. Act, to deduct the time during 
w'bich the latter was absent from British 
India. The fact that in the suit thus 
brought, the plaintiff has impleaded de¬ 
fendants 6 and 8 is no ground for reject¬ 
ing the claim as against defendant 1 also. 
No violence will be done to the language 
of S, 13, Lim. Act, by holding that as 
against the absentee defendant alone the 
plaintiff is entitled to the deduction of 
time during which he was away from 
British India. The fact that he could 
have sued his co-obligors who were with¬ 
in British India is not a ground for hold¬ 
ing that the claim against defendant 1 is 
barred by limitation: see Addul Khadir 
v.AhammadShaiua (9). We must there¬ 
fore hold that the appeal so far as defen¬ 
dants 6 and 8^ are concerned fails and 
mast be d ismissed. The appsal fails as 

(J 915 ) 38 Mad 419=30 i C 423 
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against defendants 3, 4, 5, 7, 9 and 10 
who are members of a joint family with 
defendants 6 and 8. 

We must now proceed to hear the ap' 
peal against defendants 1 and *2 on the 
merits. (This appeal as against respon¬ 
dents 1 and 2 coming on for hearing the 
Court made the following) 

Judgment. — On the 2nd question 
argued by Mr. A. Krishcasami Ayyar, the 
facts are these: The father of the plain¬ 
tiff was a partner with defendants 3, 6 
and 8 in the Epoh Firm, which we shall 
denomioate as the creditor firm. Defen¬ 
dants 3, 6 and 8 were also partners with 
defendant 1 in the Singapore Firm which 
we shall call the debtor firm. The plain¬ 
tiff’s father died in 1903. During the 
course of the winding up of the creditor 
firm, defendants3, 6 and 8 lent the debtor 
firm a certain sum of money. The pre¬ 
sent suit is to recover the plaiutill s 
share of that loan. The question whether 
the plaintiO’ can maintain a suit against 
a firm which consists of some of his own 
partners need not be decided, as we agree 
with the lower Court upon another point. 
By Ex. 1, the debtor firm entered into 
a deed of composition with the outside 
creditors of that firm. The main provi¬ 
sions of that document are that defen¬ 
dant 1 should pay a certain sum of money 
to pay off these outside creditors and 
that he should be released from liability 
to his partners for any moneys advanced 
by them. The arrangement come to ap¬ 
pears to us to have been bona fide and 
reflects credit on the partners, in that 
they agreed to forgo their own rights 
with a view to pay off those who had 
lent moneys to the firm. We are unable 
to agree with Mr. A. Krishnasami Ayyar 
that by such an understanding, defen¬ 
dants 3, G and 8 secured any personal ad¬ 
vantage to themselves. We agree that 
moral turpitude need not be brought 
home to them [see Nocion v. Ashhurlon 
{Lord) (10)], bub we think that the ar¬ 
rangement was a business like one and 
was entered into for the purpose of secur¬ 
ing the best interests of the debtor firm. 
The (luestion, under those circumstances, 
is whether the release of defendant 1 is 
impeachable by the plaintiff. That one 
partner can release a partnership liability 
4s well establisho-d: see Bindley p. 180. 
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That after dissolution by the death of one 
of the partners, the surviving partners 
still have the right of releasing a claim 
is clear from S. 2G3, Contract Act; vide 
also Motilal Bechardass v. Ghcllahhai 
Hariram (ll). 

Mr. A. Krishnasami Ayyar put forward 
the ingenious argument that after the! 
death of one of the partners, hisligal, 
representative continues to bo a jiartner 
for the purpose of winding up. We are 
unable to accede to this proposition. 
Under S. 241. the legal representative of 
a deceased partner will become a lender 
in respect of any business that might 
have been carried on by the surviving 
partners. If no business is carried on, 
then the legal representative will be a 
tenant-iu-coDimon with the surviving 
partners, in respect of the assets of the. 
business: vide Story on l’artnershi[), 
S. 346. That the principle of S 45, Con¬ 
tract Act, is api)lical)Ie to partners was^ 
decide 1 in Motilal Bechardass v. Ghella- 
bhai Hariram (11) and we agree with 
this proposition. The argument that by 
S. 263. Contract Act. the legal represeri- 
tative of a deceased partner is by impli¬ 
cation a partner is opposed to the langu¬ 
age of the section. Cl. 2. S. 29. English 
Partnership Act, was relied on. That 
only shows that if during the winding 
up, the partner makes a secret i)rofit, he 
is accountable to the legal represontafives 
of the deceased, jiartner for it. Unit 
section is no authority for the proi'csi- 
tion contended for by the learned vakil. 
Piercij V. Fynxe.y(12) Veerasmni Naicker 
V. Ibramsa lioioLher (13) and Baikunta 
Nath V. llara Lai (14) lay down that if; 
a release by one of the partners is frau-j 
dulent, the other partners can avoid 
it and seek to recover their share of the 
released debt. The legal representative 
is nob entitled to such a right which is 
personal to the partners. We are there¬ 
fore of opinion that the release of defen¬ 
dant 1 is binding ou the plaintiff. If he 
has been damnified by the conduct of de¬ 
fendants 3, 6 and 8, his remedy is to suo 
thorn for damages. As we have held that 
the claina against defendants 3, G and 8 is 
barred by limitation, this matter need 
not be pursued any further. 

11. (Ift9^ 17 Bom 6. 

12. (1871 Eq 69. 

13. (1909) 1 I C 200. 

14. (1911)9 I C 116. 


10. (1914) A 0 932. 
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The decision of the Court below is 
right and we dismiss the appeal with the 
costs of defendants 1 and 2. 

S. N. / R. K. Appea I dismissed . 
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ALLIS, C. -T. ANT) KumARASWAMI 

Sastri, J. 

Pahniiammal — Defendant — Appel¬ 
lant. 

V. 

^luthuvenkatitohiihi Mani-ifjarar and 

—Plaintiffs and Defendants— Res- 
l)ondeDts. 

Appeal No. 21-. of 1909, Decided on 
LJth August 1917 against preliminary 
decree of Dist. Judge, Madura, in Original 
buit No. 42 of 1908. 

(a) Hindu Law-Partition-Filing of plaint 
Lfiect of Mere expression of intention to 
Separate is not irrevocable. 

The rule that the filiog of a plaint in a suit 

u sutlicient to effect a partition 

should not be understood as meaning that the 
elTect of filing such a pl.iint is necessarily final, 
it i.s open to the coparcener who has filed such 
•a plaint to abandon his intention of severing 
him.self from the family before the suit has pro¬ 
ceeded to a decree and to elect to continue in a 

stale of jointiie?', A mere expression of an inten¬ 
tion to separate is uot irrevocable. S', [. C "SS 
18/. C. 30(P. C.). .L I Jt.VMiM'.C. 
101 and A. /. 11. 1917 P. C. 39 (P.C.) Cous. 

w J » r. . . LI’213 C 1] 

V / Hindu Law—Pdrtition—Severance by 
one member—Other members may remain 
joint and continue as undivided family. 

When one coparcener severs himself from the 

• • I r -coparceners may remain 

united inter se and continue as an undivided 
family in Its normal state and not as members 
who, after partition, have become re united 30 

182 and 35 /. C. 52, Dist. [1> 243 C 1.2] 

(c) Hindu Law—Partition, by decree of 
Court — Effect on remaining coparceners 
must be determined by terms of decree or by 
• cope of suit. 

here a partition takes place under a decree of 
Court whereby one member claims his share and 
obtains it, the effect of the decree on the remain¬ 
ing coparceners must be determined bv the 
terms of the decree, or, where it is ambiguous 
by the scope of the suit. If the suit is one for 

the shares 

of all the members in the items of familv pro- 
pert} , there will be a severance of status so far as 

»nd if the others, in 
epiteof the decree, continue to remain joint, it 

nlL agreement, express or im- 

pl.ed to re-unito. But where, from the scope of 

the plaint or the pleadings, all that appears is 

undivided family wanted 
to cut himself of! from the rest after receivin-Ms 
share and the other members 
-evinced any desire for a ^ 

incidental for the purj^se Vf 
^hioh the ptaintifl 


Others is unaffected by the decree in favour cf 
one rnember. In such cases, there is no neces¬ 
sity to irnporfe the doctrine of rc-unlon for the 
purpose of considering the stilus of those who 
never intended to separate. 

Oue P, the ancestor of the plaintiff, filed a 

suit in the Tinnevelly Zillah Court for partition 

ot a mittah on the ground that the original pro¬ 
positus M. left a will dividing the estate between 
i.s sous. The Zillah Judge found that the divi¬ 
sion made by M. was invalid, but, proceeding to 
deal with the case under Hindu law. declared the 
s ares of the parties according to pathnibbagam, 
K e. shares according to wives. On appeal, the 
budder Adalat Court held that the will by M. 
was Invalid and that the estute was partible, but 
that the decree of the Zillah Judge directiog divi- 
sion according to pathnibhagam was wrong. It 
therefore amended the decree by declaring that 
the parties were entitled to shares in the manner 
laid down by the Hindu law of inheritance, but 
declined to direct division by metes and bounds 
as the plaintiff has sued ouly on the basis of a 
will. It however reserved the right of the heirs 
of the parties to take action as they might bo 
advised to get surrrender of their respective shares. 
After the decree of the Zillab Court and during 
the pendency of the appeal to the Sudder Court, 
the first plaintiff, who was the second son of A/., 
executed a razinamah in favour of the defendant, 
who was his oldest brother, whereby it was re¬ 
cited that the partition was not pressed and that, 
in view of keeping the estate as impartible, the 
eldest sou wa< to continue to cnjjy the/.einin and 
responSent 1 was to get Rs. ICO per mensem pay¬ 
able out of the /amindari income and was also to 
get certain lands: 

Jleldi (1) that-neither the plaint in the suit 
which was not fought out to a finish, nor tho de¬ 
cree of the Sadar Court which only stated that 
the action based on tbe will was misconceived 
and left tbe parties to litigate their rights in a 
separate suit, effected a division in status of tho 
joint family: [P 243 C 2 P 249 C 2] 

(2J that tbe razinamah only declared tbe mode 
of enjoyment of the property and was not intend¬ 
ed to sever the status of the family. 

LIN244 0*2 P 250 C 1] 

S. Srinivd.^ia Aiyaugar — for Appel¬ 
lant. 

T, B. Itamchandra Aiyar , B. Sitarama 
Rao, S. Muthia Mtidaliar, S. R. Muihu- 
swami Aiyar and T. Rangachariar —for 
Respondents. 

Wallis, C. J. —This appeal appears to 
me to be quite unarguableon the question 
of the oompromise, and I confine myseU 
to the question whether the plaintiffs are 
entitled to partition of tbe suit lands as 
joint family property. The view taken in 
this Presidency prior to the Full Bench 
decision in Soundararajam v- ArunCLcha- 
lam Chetty (l) was that, while every co¬ 
parcener had a right to partition, actual 
severance was only effected either by 
agreement of the co-parceners or by a pre- 
li minary decree ip a suit for partition. 

M1916) 39 Mad 13C=33 I CTSSS (F B). ' 
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The Full Bauch feU bound fco abandon 
that view in deference bo the observations 
of their Lordships in Surja Narain v, 
Iqbal Naraiii (2) and that they inter¬ 
preted that decision correctly appears 
from the subsequent decision of their 
Lordships in Mi. Girja Bai v. Sadashiv 
Dhundiraj (3), which must be taken as 
finally settling the question, Kawal Nain 
V. Budk Si7igh (4). In Mt. Girja Bai v. 
Sadashv Dhu7idiraj (3) the cases are 
said: 

“ to establish clearly that separation from the 
joint family involving the severance of the joint 
status so fat as the separating member is con¬ 
cerned, with all the legal consequences resulting 
therefrom, is quite distinct from the do facto 
division into specific shares of the property held 
until then jointly. One is a matter of individual 
decision, the desire on the part of any one mem¬ 
ber to sever himself from the joint family aud to 
enjoy his hitherto undefined or unspecified share 
separately from the other, without boing subject 
to the obligations which arise from the joint 
status; whilst the other is the natural resultant 
from his decision, the division and separation of 
his share, which may be arrived at either by 
private agreement among the parties, or on fai¬ 
lure of that by the intervention of the Court.” 

There are hewever two observatioDS 
which I wish to make on this with re¬ 
ference to the facts of the present case. 
As stated earlier in the judgment; 

” separation which means the severance of the 
status of jointness is a matter of individual voli¬ 
tion.” 

and it has been ruled by their Lordships 
4n accordance with these principles that 
the filing of the plaint in a suit for parti¬ 
tion is sufficient to effect a partition. I 
do nob understand this ruling bo mean the 
effect of filing such a plaint is necessarily 
final. Treating the matter as one of in- 
Idividual volition, it seems to me that it 
is open to a ''coparcener who has filed a 
plaint for a partition to abandon that in¬ 
tention before the suit has proceeded to a 
decree and to elect to continue in a state 
of jointness. The reason for so holding 
is all the stronger in this part of India, 
where the filing of a plaint for partition 
was not understood as of itself effecting 
a severance. Secondly, as to the effect of 
severance by one co-parcener or the other 
co-parceners, it is well settled that, when 
one co-parcener severs himself from the 
{joint family, the other co-parceners may 

“^ (1913)” 35~a'O0=18 I 0 30=1G 0 G 129= 
40 I A 40 (P 0). 

8. A I R 191C PC 104=37 1 0 321=43 Cal 
1031=43 I A 151 (P C). 

4. A I R 1917 P C 39=40 I C 280=39 All 490 
=44 I A 169 (P 0). 


remain united inter se, as was recognised 
by their Lordships in Ters/turf Si 

V. Lakhpatt Koer (5) and Balahux v. 
Rukhmabai (6). The observation in the 
latter case that there is 

” no presumption, when the one coparcener 
separates from the others, that tne latter remain 
uuited,” 

was a general one, and cannot, in my 
opiniou, be read as affecting the pre¬ 
sumption that the other coparceners re¬ 
main united, at any rate in this part of 
India where all that is shown is that 
one co-parcener has severed himself and 
had his share allotted to him. In this 
state of things it is usual in this part 
of India for the other coparceners to 
go on living as before, and I entirely 
agree with what my learned brother 
with bis greater experience of the habits 
and customs of his countrymen has said 
upon the subject: see also Ranganatha 
Rao V. Naraxjanammi Naicker (7) and 
Rangaaami Naidii v. Siindartiriijula 
Natdu (8). 

These being the general principles, it 
only remains toapply them to the present 
case. The common ancestor purchased a 
mibta in the early part of the last century, 
and in 1835 one of the younger sons sued 
the eldest son for partition, and another 
of the younger sons Shanmuga Kumara 
Maniagar was one of the defendants in 
that suit. When his son sued for par¬ 
tition in 1849, it was objected that his 
father had admitted in the suit of 1835 
that the zemin was impartible, but the 
civil Court held that the plaintiff’s father 
had not given up his claim for [partition 
in that suit, hut only expressed his 
w’illingness at the time to the estate be¬ 
ing managed by the eldest brother as head 
of the family, Ex. E. That is all we know 
of the suit of 1835, and it does not seem 
sufficient to warrant us in holding that 
the filing of the plaint in that case 
operated as a division in status of all the 
co-parceners. 

Then we come to the suit of 1843, 
which was a suit for partition and allot¬ 
ment of the share taken by the plaintiff 
under a will of the first zemindar. The 
Civil Judge found that the will was not 
operative, as the property was joint fa. 
mily property and that the division in 
the will was beyond the powers of the 

6. (1903) 30 Cli'^'^3bTA"r(P~C). 

C. (1903) 30 Cal 725=30 I A 130 (P C). 

7. (1908) 31 Mad 482, 

8. (1916) 35 I C 62. 
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testator, aur] passed a decree for the parti¬ 
tion of the suit property dividing one-half 
among the sons of the senior wife and 
allotting the other half to the son of tlie 
junior wife, according to what lie erro¬ 
neously helieved to he the rule of Hindu 
law. Here again I do not think the fil¬ 
ing of a suit for partition by the ancestor 
of the plaiutitls’ branch can he said cf 
itself tc have elTectel a severance, as 
when the cise was under appeal to the 
Suider .\dalat the plaintiffs’ ancestor en¬ 
tered into a ra/.inamali. theelTect of which 
''ill he consi lered later, an 1 asked the 
Court nob to proceed witli the partition, 
and the Court acted on his application 
and inserted in the judgment what ap¬ 
pears bo he a declaration that the family 
was to continue joint. 

While the appeal was pending, the 
appellant, who was tho eldest son of the 
deceased and senior coparcener, induced 
the widow of the tliird son on behalf of 
herself and her minor children to enter 
into a raziuamah ICs. B, dated Isb dune 
18i(i, hy wliich she is alleged to have 
leleascd their claim to a share in con- 
sideration of his undertaking to grant 
them a fixed maintenance, and on 29th 
November IS 17 he obtained a similar re¬ 
lease Ex. 1 from the second son, who was 
plaintid 1 in the suit and througli whom 
the present plaintiO's claim. Subsequent¬ 
ly to tho decree of the Sudder Adalat 
on 12th December 1848 be obtained a 
release Ex. B from bis step-brother, 
the son of the junior wife of the de¬ 
ceased who bad not been made a party to 
the suit of 1S43. In 1849 one of the co¬ 
parceners, who had been plaintiff 2 in 
the suit of 1843, brought a suit for parti¬ 
tion against the eldest son and senior co¬ 
parcener and obtained his share, the 
Court holding that he was not debarred 
from enforcing his claim by the action of 
his father during the suit of 1835, with 
which 1 have already dealt. The result 
of all these proceedings was that the 
eldest son of the purchaser and his des¬ 
cendants in the male line enjoyed all the 
properties left after the partition in 1849 
on the strength of the releases Exs. 3, 1 
^od B, until the death of the last male 
descendant in 1896 raised the question as 
to who was his right heir, a question 
which depends on the question whether 

As regards the plaintiff's claim the 


main question appears to me to be whe¬ 
ther their ancestor partel with all the in¬ 
terest of his branch in what till then wa<t 
joint family property in favour of th« 
senior coparcener hy Ex. 1. If he did.T 
do nob think that ho acquired any rights 
under the decree of the Sudder Adalat in 
1R49, which does nob appear to me to 
have been intended to affect theoperation 
of the razinamah Ex. 1 to which it re¬ 
fers. 

If he dil nob and continue! a co¬ 
parcener, I do not think the filing of the 
suit of 1849 for partition against the 
senior coprreener by another coparcener 
to which he was not a party, and tho fact 
that that coparcener obtained adecreefor 
share, effectel a division in status bet¬ 
ween tho senior coii.arcener and the 
plaintiffs’ branch. As I have already 
said, a severance by one coparcener does 
not effect a severance of the other co¬ 
parceners inter se when they all go on 
in the same way. The real question then 
seems to me to he the same as in tho 
Belgaum case in .Sri Jlnja Viravarci 
Tlwtlhramal Itajya Lakh hrni Devi Guru 
V. Sn Raja Viravara ThO'lhramal 
Sury<t Narayaua Dhatrazn Bahadur 
Gam (9), whether by Ex. I there was 
an effectual partition. In that case the 
junior son of the first zamindir oa behalf 
of himself and his heirs executed iu fav¬ 
our of the elder brother and his heirs 
two pharikub sunnids.or partition deels, 
by one of which he undertook on behalf 
of himself and his heirs not to make any 
further claim on the estate in considera¬ 
tion of the village allottel to him. Their 
Lordships affirming the judgments of the 
District Court and this Court, to which 
we have referred, held that this deed did 
not preclu le the descendants of the 
younger brother from- taking in prefer¬ 
ence bo defendant 1. who was the widow 
of the last male descendant of the elder 
brother. They did not find any sufficient 
evidence in the arrangement made by 
these documents of an intention to take 
the estate out of the category of joint or 
common family property, so as to make 
it descendible otherwise than according 
to the rules of law applicable to such 
property. The parties in that case ap¬ 
pear to have dealt with the estate on the 
footing that it was impartible although 
it was not so, and their Lordships ob- 
se f^ed that the junior brother accepted 
9. (18074 20 Mad 256=24 I A 118 (P 1^4- 



Madras 245 


Palakiammal V. Muthuvenkatachala 


1918 

the appropriatecl village for maintenance 
in satisfaction of such rights as he con¬ 
ceived he was entitled to. 

The facts of the'present c^.se differ in 
many respects. The first'zamindar had 
seven sons, two of whom died without 
issue aud may be disregarded. When 
Exs 3 and 1 were executed, a preliminary 
decree for partition, Ex. C, had been 
passed in the suit on the alleged will, 
and was under appeal by defendant 1, 
the eldest brother. If that decree had 
stood, there can, I think, be Httla doubt 
that it would have effected or recognised 
a division in status. What was stipu- 
lated by Ex. 3 between the zaraindar 
and the representatives of the third 
brother was that the zamindar and his 
heirs were to pay an annuity of Rs. 400 
for ever, as well as surrender to them 
certain lands, etc., that the terms might 
be enforced in execution, and that the 
eldest brother and his heirs should be 
entitled to the gains and be liable for the 
losses of their branch. Ex. 1, which 
was executed subsequently between the 
eldest brother and the second brother, 
purports to be on the same lines as 
Ex. 3 and is in similar terms, but con¬ 
tains a recital that the settlement was 
come to in consideration of the fact that 

“if the aforesaid zimiodari U partitioned, the 
status of a zamindari which would ever be a 
source of protection to the family will be en¬ 
dangered” 

and with a view to prevent it. It con. 
olules with the stipulation that the se¬ 
cond brother should not proceed witli 
the partition suit and that the zimindar 
should be entitled and liable to all the 
gains and losses of bis share. Accord¬ 
ingly the second brother who was res- 
pondent 1 filed his razinamah and said 
he did not want a partition and the ap- 
pollato decree did not award one. In 
this state of things I think the present 
question depends upon what is the right 
construction of Ex. 1. Now Ex. 1 was 
only an agreement between the zamindar, 
the senior coparcener, and due of the 
junior coparceners. It did not bind the 
other coparceners and did nob prevent 
another coparcener from filing the suit 
of 1849 for partition against the zamin 
dar. On a careful consideration of the 
question, the conclusion, to which I have 
come, is that the effect of Ex. 1 was 
that the senior coparcener and his heirs 
wore to bo left in possession of the es¬ 


tate as zamindars subject to the terms 
of the instruruent, but I do not think 
it evidences an intention on the part 
of the junior co[)arcener who executed 
it to out himself and bis branch olf 
from the joint family, so that iti the 
event of failure of the direct heirs of 
the senior coparcener, his share should 
pass by survivorship to the other co¬ 
parceners who were not then separat¬ 
ed to the exclusion of the executant 
of Exs. 1 and bis heirs. On the whole I, 
think there is even less reason than in 
Bavi Auta)‘ v. Mahanwiad Mumtaz AH 
(10) for presuming an inteniion to take 
the estate out of the category of joint or 
common family property. 

Assuming that Ex. 1 did not eiTect a 
severance of the bccrrjd brotlier a branch 
from tlie joint family, the question is 
whether it is any bar to a suit tor pu ti- 
tion by the plaintiffs who are members of 
tha. branch, or whether defendants 2 and 
3 who are also members cf» that biarch 
are entitled to resist partuion as the 
nearest davadis cf the last male of the 
senior brancii and so heirs to bis sepsrate 
or self acquired proi>orby. The District 
Jurlge has held that Ex. 1 if regarded as 
an agreement nob to partition is illegal 
and void. It is unnecessary to consi ier 
how far Ex. 1 regarded as an agiecnienb 
not to partition could have been enforced 
between the parties to it. It is I think, 
clear that alter the failure of the sonior 
coparcenei's branch, it cannot oj'Cialo to 
prevent the jilaintilYs from suing the otlier 
members of their branch including defen¬ 
dants 2 and d and the rest of tlie joint 
family for partition, liajender Dull v. 
Sham Chund Uitter (ll): liavialhigri, 
Khanapurev.Vinipakshi Khajiapure{\2) 

and Radhanath Mukerjee v.Tanucknntk 
Mukerjee (13). This is the main question 
in the case. In this and other respects, 
I agree in the conclusion arrived in the 
judgment prepared by my learned brother 
and in the order proposed by him. 

Kumaraswami Sastri, J.—This ap¬ 
peal arises out of a suit for partition of 
an estate known as the Vadimitba Estate. 
It originally belonged to one Porayur 
Muthukuraarasami Maniagar, who died 
several years ago leaving six sons by bis 
first wife and one bv his se c ond. Th e 
■foTTlSO?) M Cal H5d=24 I A 107 (P C). 

11. (1881) G Cal 106. 

12. (1833) 7 B)m 53S. 

13. (1S99) 3 0 ^Y N 126. 
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case for the plaiotiCfs is that the descen- 
dants of the various branches continued 
to be members of an undivided family, 
that the mitta is partible property and 
that they as the descendants of the second 
son of the propositus are entitled to 
1/I2th share in the estate. Tliere is no 
disi^ite about the relationship of various 
parties to the suit as set out in the pedi¬ 
gree annexed to the plaint. The pro¬ 
perty admittedly continued to be in the 
possession and enjoyment of the descen- 
dants of the first son of the propositus. 
The male descen lants of tiiat branch be¬ 
came extinct with Ponnusami Maniagar 
who died a minor on IGth October 1896, 
leaving no issue but onl> a sister Palani 
Ammal wlio is defendant 21 in this suit. 
When Ponnusami Miniagar died, the mitta 
was under the management of the Court 
of Wards and the Collector, after the 
death of Ponnusami Maniagar, instituted 
an interpleader suit as tliero were various 
rival claimants to the estate. To that 
suit the present jilaiutiH’s were not par¬ 
ties but their father was defendant 8. 
The suit was compromised and he got a 
share in the estate. The plaintiffs im¬ 
pugn the compromise as being in fraud of 
their rights and as having been entered 
into by their father under coercion and 
undue influence. They also allege that 
their father was a drunkard and a man 
of dissolute habits and was not protecting 
them, and that the compromise was mani¬ 
festly to their disadvantage as a large 
portion of the estate was excluded from 
the partition. The case for the appellant 
is that the descendants of the various 
branches became divided several years 
ago, that the estate was in the enjoyment 
of Ponnusami Maniagar the last male 
holder as divided property, that the i)laiD. 
tiffs, who are the sons of defendant 1 in 
the suit, being more remotely related to 
the deceased male holder than their father 
have no interest in the property and that 
assuming they have any interest, the 
compromise entered into in the inter¬ 
pleader suit is valid and binding on thorn 
as it was entered into by their father 
bona fide and for their benefit. 

The District Judge held that the plain¬ 
tiffs were members of an undivided family 
with the deceased Ponnusami, that they 
were entitled to a share in the estate and 
that the’eompromise entered into by their 
father was nob binding on them. Two ques¬ 
tions arise for determination in this appeal. 
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The first is whether themitta was held as 
divided property by Ponnnsami Maniagar 
in which case the plaintiff's would admit¬ 
tedly have no claim, their father being a 
nearer dayadi than themselves and, se¬ 
condly, whether the compromise entered 
into by their father is valid and binding 
upon them. So far as the division or non¬ 
division is concerned, there has been no 
formal partition deed between the vari¬ 
ous members of the family, and it is not 
alleged that the estate was at any time 
divided by metes and bounds. Keliance 
has been placed by tlie learned Advocate- 
General upon legal proceedings and docu¬ 
ments (Exs. B, D, E, I*’, 1, 2 and 3) as 
evidencing a divided status, and it is 
necessary to consider the various decrees 
and documents referred to in order to 
determine whether they in fact effected 
a division in status between the several 
sons of the propositus. 

Perayur Muthukumarasami Maniagar, 
the propositus, died leaving a will where¬ 
in he purported to give the mitta to his 
sons by his two wives in unequal shares. 
A suit was filed in the Zillah Court of 
Tinnevelly by Tharnbusami Maniagar the 
ancestor of the present plaintiffs. Kumara 
Muthayasami Maniagar, the fourth son of 
Muthukumarasami >Ianiagar, the widow 
o( Goi)alasami Maniagar, the third son, as 
guardian of her minor children and Man- 
narsami Maniagar, thegrandson of Muthu¬ 
kumarasami by his son Shanmuga Kuma- 
ran Maniagar, against Muthu Venkata- 
chalasami Maniagar, the eldest son of 
Muthukumarasami Maniagar. The plead¬ 
ings are not filed hut it appears from 
A (the decree of the Zillah Court of 
Tinnevelly) that the plaintiffs claiinsd a 
division of the estate on the ground that 
Muthukumarasami Maniagar left a will 
dividing the estate between his sons. The 

suit was resisted by Muthuvenkatachala- 

sami Maniager, the eldest sou, on the 
ground inter alia that the mitta was not 
divisible and that the will executed by 
their father was invalid under Hindu law. 
The Zillah Judge found that the estate 
was purchased by the father of plaintiff 1 
and defendant and that it was partible 
property, but was of opinion that the 
division made by the father was invalid. 
He proceeded to deal with the case under 
the Hindu law as he understood it, de- 
daring the rights of the parties to 'tbe 
estate according to what is called pathni- 
bhagam (shares according to wives), the 
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six sons by the first wife being declared 
entitled to one-half and the only son by 
the second wife to the other half. The 
decree also dealt with the personal pro¬ 
perty left on similar lines. It will thus 
be seen that, although the plaintiffs 
wanted their share from the defendant, 
all that was done by the Zillah Judge 
was to declare that the plaintiff's and de¬ 
fendants were entitled to half the rnitta 
jointly and that the son by the second 
wife who was not a party to the suit was 
entitled to the other half. An appeal was 
filed against this decree to the Suddar 
Adalat Court and Ex. D is the decree of 
that Court. The Sudder Adalat Court 
held that the will alleged to have been 
executed by the father of the parties was 
invalid under Hindu law, that the estate 
was partible but that the principle of the 
division effected by the Zillah Judge was 
wrong, the estate being divisible not ac¬ 
cording to pathnihhagam but between the 
several sons equally, irrespective of whe¬ 
ther they were the sons by the first or 
second wife. In para. 35 of the judgment, 
the Suddar Court resolved to amend that 
portion of the decree of the lower Court 
which related to the division of the 
estate according to pathnihhagam and: 

to adjudge that the heirs to the estate ia dis* 
puto are entitled to share iu the same in the 
manner laid down by the Hindu Law of Inherit¬ 
ance.” 

Iu para. No. 3G they state that: 

the suit h.aving been originally brought to 
obtain a share in the estate under a will which 
has been rejected, the Court of Suddar Adalat do 
not consider that they are called upon to direct 
that a sub-division of the estate be now made in 
accordance with the law of inheritance, no such 
question being before the Court.” 

In para. 37 they state: 

“it is therefore left for the heirs, or for such of 
them as may be dissatisfied with the manage¬ 
ment of the joint estate by the head of the 
family, to adopt such a course of proceeding as 
they may deem fit to obtain the surrender to 
them of their respective portion or portions of the 
estate.” 

After the decree of the Zillah Court 
and during the pendency of the appeal to 
the Suddar Court, plaintiff 1 in that suit 
who was the second son of Sluthu- 
kuraaraaami Maniagar and the great-grand¬ 
father of^the present plaintiffs executed 
a deed (Ex. 1) in favour of the defen¬ 
dant 1 in that suit, who was his eldest 
brother. This document was filed in the 
Suddar Court and paras. 21 and 22 of the 
judgment (Ex. D) refer to it. In para. 21 
it ia said that a razinama had been filed 


by respondent 1 stating that he no longer 
wishes to press the appellant for a parti¬ 
tion of the estate, and in para. 52 it is 
stated that the only respondent left to 
continue the action is-Mannarsami Jlania- 
gar, the son of Shaninuga Ivumaran 
Maniagar who was the fifth son of the 
propositus. Ex. 1, which is dated 20fch 
November 1847 purports to be a razinama 
presented by the great grandfather of the 
present plaintiffs who was respondent 1, 
and his eldest brother who was the ap¬ 
pellant in the appeal to the Suddar Court 
It recites that the eldest son Muthuven- 
katachalasami Maniagar continued to en¬ 
joy the zemin according to the hereditary 
practice of zamindars. that the other res¬ 
pondents to the appeal were entitled to 
maintenance, that the plaintiffs in the 
suit, considering that the rate of mainten- 
ance given to them was insufficient, filed 
a suit for partition which resulted in a 
partition being directed by the civil Court 
and that the parties to Ex. 1 effected a 
compromise of their disputes. Para. 2 of 
the razinama states that in consideration 
of the fact that a partition of the zamin- 
dari, which would, if left intact, ever be 
a source of protection to the family, will 
endanger the status of the zamindarl and 
with a view to prevent a division of the 
zamindari and to keep it as an impartible 
estate, respondent -1 to the appeal was to 
get Es. 400 per annum payable to him out 
of the zamindari income bytlie apjiellant 
and also certain lands to ho cultivated by 
him and also certain other small benefits 
which are not material. The document 
winds up as follows: 

“As respondeat 1 and the appellant amongst 
ns have executed between them oodambadikkai 
kararuamah on stamp papers to the above effect 
so that respondent 1 Thambyaswami Maniagar 
may not take any further steps in the partition 
suit and that the appellant and bis beirs should 
be entitled to the gains and liable for the losses 
of respondent 8 pangu (share), it i.s requested 
that the Cjurt may be pleased to order the razi- 
nama to be filed in the above suit and stop the 
trial on behalf of respondent 1.” ^ 

On Ist June 1846 a razinama (Ex. 3) 
was entered into between Muthuvenkata- 
chalasarai Maniagar and Avudaithangam" 
mal (widow of Gopalasami Maniagar the 
third son of Muthukumaraswami Ma¬ 
niagar) acting for herself and on behalf of 
her minor children. It recites that a suit 
was filed because the defendant did not 
pay them adequate sum for their main¬ 
tenance, that the defendant after the pass¬ 
ing of the decree in that suit was at 
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tempting to appeal to the Suddar Court 
au 1 ihit the parties in the presence ol 
the Court have agreed that the defendant 
(s\ho is called the ziraiudir) shouM pay 
for the maintenance of the third hranclr 
of the fiinilv, which consisted of the two 
sons of Go pal isaini Mini irar an I Mi 9 widow 
Rs. 100 every year from the income of 
the ziniinJari, that certain Ian Is were to 
be given to them and that Mio sum of 
Rs. 400 should continue to be paid by 
the Slid zaminilar and his heirs to the 
tliirvl branah and their descendants, 
i-'roin the en lorsement of the Civil Judge 
It appears lint Kx. 3 was tiled in Court 
on ^Mi Juno 134G, which is about three 
ir.onths alter the decree (Rx. A) passed 
by the civil Julge in the suit. On 12th 
Ddcemher ISIS. Ex. B. which purports to 
bo a raziuarna agreement, was executed 
by MuthuvenUatachalasarni Maniagar the 
eblest son of the pro|)ositu9 by bis first 
wife to Sundirabala Kumarsami Maniiga 
the son ot the propositus hy bis second 
wife. It recites that there were misun¬ 
derstanding betNNcen them and that they 
entered into tiiat agreement in settlement 
of all the disputes. It states tliat the 
executant and hi successors-in title should 
be entitled to the pattam (succession) and 
to all rights in the zamind-iri (mibta) that 
Rs. 1,000 every year should be paid to 
Sundarhala Kumarasami Maniagar and bis 
successor for maintenance ami that some 
lands should be given to him for cultiva¬ 
tion. The amount of maintenance is 
charged on certain villages specified in the 
agreement. The document winds up as 
follows: 

“that excepting this you bavo no right cither 
h( relotore or hereafter to any property moveable 
or immovable; that you joursolf shall di^ch 1 rye 
the debts contracted by you; that you shall have 
noiljtng to do with the dtcision of the Tiune* 
Vi Uy District Court ill the suit brought by your 
youMger brothers agdost us; that>outoO are 
entitled to a share; that you shall have nothing 
to do with whatever decision that may perhaps 
bi* passed about your share by the SuddarCourt in 
Apjieal No. 20 of 1846 preferred by us against out 
younger brothers; and that hereafter there shall 
be no dayadi suit about anything between you 
and us.” 

It appears from this agreement that a 
counterpart was executed by Sundarbala 
Kumarasami Maniagar in favour of his 
brother. In 1849 a suit was filed on be¬ 
half of Mannarsami Maniagar, the eldest 
son of Shanmuga Kuruaran Maniagar, for 
a fifth share in the Vadimitta Estate. It 
will be remembered that in the decree of 
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tho Suddar Court he was said to be the 

only respondent who was left to continue 
the action. 

It was alleged that by the decree 
of tho Suddar Court tho heirs were 
referrel to a regular suit if they were 
dissatisfied with the management of the 
property by the head of the family and 
wanted a pirtition of the estate and that 
the plaintiff was therefore entitled to a 
division as he was dissatisfied. The plain¬ 
tiff stated therein that other four persons 
entitle 1 to an equal share in tho property 
were the eldest son of the deceased pro¬ 
positus, his second son Thamhiasami Ma. 
niagir (great-grandfather of the present 
plaintiffs). Sun larabala Kumarasanrii Ma. 
niagir son of the propositus hy his se¬ 
cond wife and Mutbukumarasami .Mania- 
gar the grandson of the [)rop03itu9. The 
only defendant to the suit was Muthu 
Vonkatachalasami Maniagar tho eldest 
son of tbe deceased propositus. lie de- 
fendel the suit on tho ground that the 
mibt-a was not divisible, that razinarnas 
ha I been entered into bv certain other 
heirs of the deceased relinquishing their 
claim for a partition ard c-n-enting to 
receive maintenance, that the plaintiff’s 
father admitted in Suit No. 8 of I8J5 that 
the rnitta ou ;ht to he enjoyed according 
to primogeniture, that tlie parties re¬ 
nounced their claim for a division of tho 
estate and that tho plaintiffs had two 
step-brothers who ought to he ma^le par¬ 
ties to tho suit. The Zillah Court held 
that the decree of the Suddar Adalat 
Court was conclusive as regards the estate 
being partible, that the plaintiff’s father 
did nob give up his claim for partition 
in Suit No. 8 of ISJfi but only expressed 
his willingness at the time to the estate 
being managed by the defendant as tbe 
head of the family and that it was not 
necessary to consider the claims of the 
plaintiffs’ step-brothers as they would, if 
at all, be entitled to a partition of the 
share allotte I to the plaintiffs. The JudgQ 
awarded one-fif.h share of the roitta to 
plaintiff 1 subject to the claims which 
his step-brothers might establish. An ap¬ 
peal was filed by the defendant to the 
Suddar Court and the decree of that Court 
is marked as Ex. F. On appeal objection 
was taken by the appellant that two of 
his brothers who were alive ought to have 
been made parties to the suit and that the 
suit was therefore bad for non-joinder. 
"With regard to that plea, the Suddar Court 
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in dismissing the appeal observed as 
follows: 

“Neither is the presence of the appellant’s 
brothers in the suit requi-ite, seeing that appel' 
lent as head of the family holds the property in 
issue and the shares of his brothers in the com¬ 
putation of that claimed by the appellant have 
been allowed for.” 

Alter the death of the decree-holder, 
one of his widows sold the interest of her 
hubband, under the decree for partition 
which he had obtained, to Muthukumara- 
sami Maniagar of the 6rst branch of tlie 
family byEx.C, dated 3lst Outobar 1370. 
The document recites that Muthukuraara. 
sami Maniagar was zamindar of four 
shares, that her (executant’s) husband 
died on 5th September of that year in¬ 
debted to the extent of Rs. 8,000 and 
that the widows were not able to dis- 
charge the debt. It will thus be seen 
that by various agreements or transfers 
thA first branch of the family continued 
to be in'possession and enjoyment of the 
zemin without any actual partition being 
effected. In 1873 Muthukumarasami Ma¬ 
niagar mortgaged the zamindari to one 
Alagappa Chetti for Rs. 6,000 under the 
document Ex. 2, dated 17th Soptem' er. 
The purpose of the mortgage does not ap¬ 
pear and this document is notof much use 
as there is no recital as to the property 
being divided or undivided. These are 
nil the documents relied upon to show 
that the first branch of the family was 
divided in status, although there was 
no actual partition at any time. So far as 
the seventh branch of the family is con¬ 
cerned, namely, the branch descended 
from the second wife of the propositus, 
the District Judge has held that Ex. B 
was a complete severance of interest bet¬ 
ween that branch and the others and 
having regard to the express terms of 
Ex. B which I have already set out, the 
District Judge is correct. Nothing can 
be clearer than the recitals in Ex. B that 
the parties to it should have no kind of 
common interest subsequent to its date 
and that the son by the second wife had 
transferred his share absolutely in con¬ 
sideration of a fixed payment and certain 
lands allotted to him. As regards the 
second branch the only documents that 
could afieet the rights of the parties are 
Ex. I, D, E and F and the question is 
whether those documents show unejuivo- 
cally that the parties intended to be se¬ 
parated in status. 

It is argued by the learned Advocate- 
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General that the effect of the suit filed'in 
the Zillah Court bv the groat.grandfather 
of the plaintiffs was to create a severance 
in status, whatever must have been the 
ultimate decision in that suit, and that 
even if there was any doubt as to the effect 
of the decree Ex. 1 is au out and out assign¬ 
ment of the shai’e of the great grandfather 
which left to that brancli no other rights 
but to claim the maintenance allowed to 
the plaintiff and his successors. It is 
contended for the respondents that the 
suit in the Zillah Court was not one for 
partition of an undividei estate but only 
a suit to get the shares given under the 
will of their father that there was no 
question of coparcenary rights in the 
litigation, that the effect of the decree of 
the Saddar Court was to dismiss the suit 
as filed and that the declaration in para. 
37 of the decree of the Suddar Court 
(Ex. D), which leaves the family undivi¬ 
ded and puts the first branch of the family 
in the position of managing members of 
the family, was expressly made to prevent 
any doubts that might otherwise arise. 
As regards Ex, I, it is contended that it 
was only an arrangement for a better 
enjoyment of the property, the parties 
being under the impression that they 
could by agreement render the estate 
impartible and that it would be advanta¬ 
geous to them to leave the property un¬ 
divided and to get only maintenance. It 
is also argued that it was superseded by 
the decree passed subsequently by the 
Suddar Court (Ex. D) or that in any event 
they must be read together. 

I am of opinion that there has been no 
division in status between the various 
members of the family. In considering 
the decree Ex. D and the effect of the 
various recitals in the documents and the 
intention of the parties who entered into 
the various transao dons so far as their 
status was concerned, it should be borne 
in mind that bill the recent decision of 
the Privy Council in Girja Bai v. 
Sadashiv Dhundiraj (3), the view cur- 
rent in the Madras Presidency was that 
to efifect a division of status between the 
me bers of a joint family, a mere unila¬ 
teral declaration or the filing of a suit for 
partition was not sufficient and that there 
should be either the consent of all the 
coparceners or a decree of Court either 
preliminary or final, putting an end to 
the copircenary. I need only refer to 
the judgment of Bhasbyam Aiyangar, J., 
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in Sudarsanam Maistri v. Narasimhulu 
Maistri (14), Suhharaifa Mudali v. 
Manika Mudali (lo). Kven assuming 
that a unilateral declaration was then 
thought to he sutlicient, the question is 
whether the documents above referred to 
by me show that the great grandfather 
of the present plaintiil's, during the course 
of the proceedings in the Zillah Court in 
184G and Suddar Court in 1849 or when 
he executed Kx. I in 1^47, une(!uivocally 
and unmistakably manifested his inten¬ 
tion to separate himself from the elder 
branch. As regards Kx. A. the decree of 
the Zillah Court in the suit tiled hy the 
plaiutitYs’ great-grandfather, the claim 
was for a share of the estate according to 
the directions in the will of the pro¬ 
positus. It is no doubt true that the 
foundation of the claim would be imma¬ 
terial so long as the etlect of the decree 
in the suit is to sever the status, at least 
so far as the property sought to be divi¬ 
ded is concerned. 

The fact that no decree was ultimately 
passed would also be immaterial, if it 
appears that the person desiring a parti¬ 
tion evidences no intention during the 
course of the suit of abandoning his in¬ 
tention of cutting himself off from his 
coparceners. The idaiutitis great-grand¬ 
father however did not continue the fight 
to a finish -but during its pendency ex¬ 
pressed (according to the recitals and 
terms of the decree) in a clear manner 
that he did not want a partition and that 
he preferred to continue joint as before. 
Assuming that the mere filing cf a plaint 
is sufficient to sever the status of the co- 
parcener, it seems to me that till a decree 
is passed in that suit it is open to the 
plaintiff to change his mind nnd to with- 
draw the suit so as to leave him in the 
same position as if no suit bad been filed. 
I can find nothing either in Hindu law 
or in the decided cases to countonance the 
view that a mere expression of an inten¬ 
tion to separate is irrevocable. The de. 
cree of the Suddar Court, in my opinion, 
left the parties just where they were be¬ 
fore the filing of the suit, the view of the 
Suddar Court being that the whole action 
was misconceived, that the will upon 
which the claim was based was invalid 
and that the parties should, if they 
wanted anything, take separate proceed- 
ings. Para s. 36 and 37 of the decree, to 
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rny mind make this perfectly clear. In 
para. the Suddar Court observe: 

“this suit having been originally brought to 
obtain a share in the estate under a will which 
has been reject'^d, the Court nf Suddar Adalat do 
not consider that they are called upon to direct 
that .a sub'division of the est.ito be now made in 
acccrdance with the law of inheritance, no such 
question bting before Court;” 

and to emphasize their view they state 
in para. 37: 

"it is therefore left for the heirs or for such of 
them as may be dissatisfied with the manage* 
ment of the jointestate by the bead of the family 
to adopt such a course of proceeding as they may 
see fit to obtain the surrender to them of their 
respective portion or portions of the estate.” 

The effect of this paragraph is to leave 
the estrtc.joint as before, to treat the de¬ 
fendant as the head of the joint family 
and to leave the parties, if they wanted 
a separation, to file a regular suit. This 
view is also supported by the fact that 
the Suddar Court in Ex. F, in disposing 
of the plea of nou-joindor of the brothers 
of the defendant, hold that they were un¬ 
necessary parties, as the appellant who 
was the head of the first branch held the 
property as manager of the joint family 
consisting of himself and his brothers. Jt 
is dilticult to sea how the plea of non¬ 
joinder cculd have been got over if, as a 
matter of fact, defendant 1 was a divided 
member and his brothers had specified 
and divided shares in the estate given to 
them by the decree of the Suddar Court 
(Ex. D), it being clear that in a suit by a 
cosbarer for a partibi on by metes and 
bounds all the other cosharers divided in 
status and owning shares not actually divi¬ 
ded are necessary parties. Turning to 
Ex. I. it is by no means a clear and 
unambiguous document. I am of opinion 
that having reganl to the surrounding 
circumstances, it can only be treated as 
an arrangement as to the mode of enjoy¬ 
ment of the property and not a document 
which eff'ects a partition or separation in 
status. It should be remembered that 
defendant 1 in the Zillah Court suit had 
been contending for several years pre¬ 
viously that the estate was in the nature 
of an impartible estate to be enjoyed ac¬ 
cording to primogeniture and that the 
other members were only entitled to 
maintenance. That this view was pat 
forward so early as 1835 appears from 
the judgment of the Civil Judge (Ex. EK 
It appears that in 1835 a suit for a parti¬ 
tion of the raitta was filed by one of the 
members, that objection was taken chafe 
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itj was inipartibls and that a razinarna 
was then entered into whereby the 
person claiming the jiartition was given 
maintenance. Although it was argued 
that the effect ot it was to deprive the 
ancestor of the plaintiff in the Zillah 
Court suit of bis share, the Court held 
that it was only an arrangement as re¬ 
gards division. 

The effect of that arrangement in the 
opinion of the District Judge was only an 
expression of his willingness at that time 
to allow the mitta to be managed by the 
defendant as head of the family. Turning 
again to Ex. I, we find that although 
the Civil Judge had decreed that the 
estate was partible, and the decree was 
pending in the appellate Court, the docu¬ 
ment recites that according to the heredi¬ 
tary parctice of zamindars. Muthvon- 
katachalaswami, Maniagar of the first 
branch, was to contiuue to enjoy the zimin, 
that the executant and the other dayadms 
were only entitled to maintenance and 
that the suit was brought because suffici¬ 
ent maintenance was not paid. Para. 2 
recites tbat tbe parties considered 

■‘that if the zamin is partitioned, the status of a 
zemindari, which would ever he a source of pro¬ 
tection to the family, would be-endaugered”, 

and that the razinarna was effected to 
prevent the danger apprehended. The 
amount payable under this document is 
expressly said to he mainteuaDco. and 
there can be little doubt that the frame 
of the whole document proceedel on the 
footing that the estate was deemed to be 
impartible and that maintenance should 
be awarded to the various persons who, 
if the estate were partible, would be en¬ 
titled bo a share in tbe estate. This docu¬ 
ment is similar to the document which 
their Lordships of the Privy Council 
had to consider in Sri Raja Vira^ 
vara Thodharamal Rajya Lakhshmi 
Devi Garii v. Sri Raja Viravara TJtodh- 
ram'll Siirya Narayana Dhatrazu Baha¬ 
dur Gara (9), and their observations 
in dealing with the two documents in 
that appeal, to the effect that the terms 
evidenced nothing more in substance than 
an arrangement for the mode of enjoy¬ 
ment of the property and were quite con¬ 
sistent with the legal character of the 
property as it stood on the date of the 
document, svill, I think, equally apply lo 
the present case. Their Lordships were 
dealing with a partible estate, which one 


of the parties svanted to treat as an im¬ 
partible estate. In the ]>resenb case, 
although the decree of the Zilluh Court 
declared that the estate was partible, the 
parties to Ex. 1 wanted to give the 
go-by to that declaration and to impress 
impartibility on the zamin. 

The fact that the fiarties could not 
legally do so is immaterial, as we have 
to consider the document in the liglit of 
what the parties intended to do. If the 
parties treated the estate as impartible 
and entered into that arrangement, i 
think the document should bo considered 
with due regard to the basis on which 
they acted and the object they had in 
view. That there was no intentiou to 
create a divided status between them 
appears from the fact that Ex. 1 expressly 
makes a sum payable under it for main- 
tcnaiice by the “zainiodar” in possession 
of the estate to his brothers and that 
there are no words in Ex. 1 siaiilir to 
the concluliug portion of the recital in 
Ex. B and notliing to indicate clearly 
that the parties intended to sever their 
btatus as coparceners. It is also signifi¬ 
cant that, although Ex. 1 was filed in 
the Suddar Court, no claim was made by 
the then senior member in whose favour 
it was executed, that by virtue of Ex. 1 
ho had acquired the share which the 
plaintiffs’ great grandfather would have 
been entitled to under Hindu law. The 
document was evidently tioated as a 
maintenance deed and not one conveying 
a share of the estate. Similarly in the 
proceedings (Ex. E.) it was not alleged by 
the "zamiudar” that owing to Exs. 1 
and 3 he had become solely entitled to 
the shares of those two coparceners. 
The concluding sentence in Ex. 1 that 
the eldest brother and bis heirs should be 
entitled to the gains and be liable for 
the losses of his brothers’ pangu (share) 
might, if it stood alone, suggest that the 
brother in lieu of a fixed maintenance 
gave up all rights to a share, hut it must 
be read in the light of the recitals in the 
previous portion of the document, and I 
think all that the words moan is that 
the amount of maintenance payable to 
the executant should neither be increased 
Dor deereased by reason of the income of 
the estate either increasing or diminish¬ 
ing. Having regard to the above facts, 
I do not think any argument can be found¬ 
ed on the fact that the iKembers of the 
first branch continued in exclusive poa- 
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session as the very object of Ex. I was to 
enable them to do so. DiHiculties only 
arose when that liranch became extinct. 

It has been argued that whatever the 
effect of the proceedings in the Sudd ir 
Court which ended in the decree (Ex. D) 
may be there was a clear decree for parti¬ 
tion lu favour of one of the grandsons of 
the propositus in the proceeding in the 
suit which led to the decree (Ex. Ej 
being passed by the Zillah Judge, and 
that at le.ast from the date of that decree 
all the coparceners sliould l)o treated as 
members of a divideil familv as the sever- 
ance of one member from the joint 
family effects a severance between all the 
other members inter so. The question 
as to how far the separation of one 
member necessarily involves the sepa¬ 
ration of the rest is not free from 
difficulty. It very often happens that 
in undivided families in Southern India, 
consisting of several members, one of 
them (who is often a spendthrift) either 
separates himself from the family after 
receiving his share or is cut off from the 
family by the other members after giving 
him bis share. Tlie other members of 
the family go on just as before and 
nobody ever dreams that there has been a 
division of status as between those who 
continue in the family. The observation 
of Bashyam Aiyangar, J., (who as the 
leading vakil in Southern India for 
several years had an intimate knowledge 
of the details of the joint family system) 
that 

“according to usage and custom (in this Presi¬ 
dency) the remaining members of an undivided 
family from which one or more almo have be¬ 
come divided, continue as an undivided family 
in its normal state." 

is obvious to anybody who has any know, 
lelge of the joint family in Southern 
India. The legal effect of separation of 
one member of the family on the status 
of the rest was considered by Bhashyam 
Aiyangar, J., io Sudarsanam Maistri v. 
Narasimhxilu A/aisiri( 14). and the follow¬ 
ing observations showthestate of the law 
in this Presidency prior to the decision 
of the Privy Oouncil in Balahux v. 
Rukhmahai (6): 

"Sd far as this Presidency isconcerned. though 
there is no reo-^rted decision bearing directly on 
the point, Peddayya v. Himalingim (16), the 
principle generally recognized and acted upon 
is that though there can be no compulsory partial 
partition either in respect of the joint property 
belonging to the family, or in respect of the per- 
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sons constituting the undivided family, yet by 
mutual agreement of parties the partition can 
be pirtial either in respect of the property or of 
the persons cousiituting the family. And ac¬ 
cording to usage and custom the remaining 
members of an undivided family, from which 
one or more alone have become divided, continue 
as an undivided family in its normal state and 
not as members who after putition have become 
reunited." 

The question is how far the law as laid 
down in the above passage has been moli- 
tied by the decisions of the Privv Council 
in Rain Pershad Singh v. Likhpati Kof.r 

(5) and Balabux v. Rtikhmabai (G). The 
question raised in the former case was 
whether the separation of one member 
ipso facto effects a separation between 
all the others, and all that was decided in 
this CISC wasthatthereisno presumption, 
where one member takes his share and 
separates himself, that the other mem¬ 
bers remain joint and that the question 
as regards the other members is one of 
fact to be decided from their conduct. lu 
Balabux v. Ruhkmabai (6) their Lord- 
ships of the Pfivy Council wereof opinion 
that in cases where the shares of all co¬ 
parceners are fixed anl determined with 
a vievv of ascertaining the shire of the 
outgoing cofiarcener, the separation of one 
cop iroener is a virtual separation of all, 
and that if the other members set up 
that they are joint they must prove re¬ 
union. The effect of the decision of he 
Privy Council in Balahux v. Rukhmahai 

(6) was considered in Ranganatha Rao 
V. Narauanaswami Naicker (7), where 
it was held that there is no presumption 
of a general division among all the mem¬ 
bers of a coparcenery from the fact that 
one of its members his separated, and in 
Ranpaswmi Naidu v. Sundararajul^ 
Naidu (8), where it was held that there 
was no presumption that the separation 
of one member by itself effected a separa¬ 
tion of the rest. The observations of 

Srinivasa Aiyangar J., at p. 472 (of 31 

M. L. /J set out the position of the co¬ 
parceners in such cases. In Durga Dei 
V. Balmakund (17) it was held that 
where an award in effecting a partition 
allotte i a share to an uncle and the re¬ 
maining shares to his two nephews, the 
presumption was that they took it as 
joint property as there was no indication 
in the award that they should take the 
half in separate shares. 

It seems to me that where a partition 
tak^s pi iindar a decree of Court 

17. (1907) ±) All 98. 
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whereby one member claims his share 
and obtains it, the efl'ect of the decree 
on the remaining coparceners must be 
determined by the terms of the decree, or, 
where it is ambiguous, by the scope of 
the suit. If the suit is one for 
general partition (in which case it 
is necessary to determine the shares of 
all the members and to grant reliefs to 
all of them) and the decree declares the 
shares of all the members in the items of 
family property, there will be a sever¬ 
ance of status, so far as the members are 
concerned, and if the others, in spite of 
the decree, continue to remain joint, it 
can only be under an agreement, express 
or implied to re-unite. But where from 
the scope of plaint or pleadings all that 
appears is that one member of an undivid¬ 
ed family wanted to cut himselfofl’from 
the rest after receiving Iris share and the 
other nierahers neither asked nor evinced 
any desire for a partition inrer se. the 
consideration of the shares cf the others 
is only incidental for the purposeof giving 
the relief which the plaintifl wants (as it 
is not possible to arrive at the share of 
one coparcener w ithout knowing how many 
coparceners there are and their shares 
and the status of the others is unaffected 
by the decree in favour of one member. 
Id such cases there seems to me to ‘be no 
necessity to import the doctrine of re¬ 
union for the purpose of considering the 
status of those who never intended to 
separate. It is unnecessary to import the 
fiction of re union after having had re¬ 
course to ano her fiction of separation 
because, as pointed out by Bhashyam 
Aiyangar, .T., the re united shares of re¬ 
united brothers and after-acquired joint 
properties are not oq the same footing as 
the joint family property of a normal un¬ 
divided family: see Hamasimi v. Venka^ 
iesam (18) and the observations of Srini¬ 
vasa Ai>angar, .1., in Hangasami Naidu 
V. Sundararajulu Naidu (8). Moreover, 
under the Mitakshara it is only certain 
specified relations that can re unite. I 
think it is hard upon the remaining co¬ 
parceners who never intended to separate 
to alter their position by importing the 
doctrine of re-union and prejudice their 
position materially simply because one 
member of the family chooses to separate 
himself from the family by receiving bis 
share. 

_Turni ng t o the facts o f the present 
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case it appears to me that Exs. E and F 
do not effect ageneral partition or declare 
the rights of the other coparceners inter 
se. The suit was by one of the copar¬ 
ceners for his fifth share and what is 
significant is that in the suit for partition 
the only defendant was the only member 
of the eldest branch, and one who was 
described in the decree of the Suddar 
Court (Ex D) as the head of the family 
and the manager of the joint estate. The 
proceedings went on on the footing that 
he represented his coparceners. The 
decree of the original Court did not de¬ 
clare the shares of the others inter se but 
simply gave the plaintiff his cne-fifth 
share. The Suddar Court affirmed the de¬ 
cree of the Civil Judge and in doing so 
treated the defendant as representing the 
other coparceners. Under these circums¬ 
tances I do nob think the present case 
falls within the decisions in Ram Pershnd 
Singh V. Lakhpaii Koer (5) aod Balalux 
V. liukhmahai (0). I am theielore of 
opinion that the great-grandfather of the 
plaintiff s did not becouiedivided in status 
from his elder brother and the decision of 
tbe District Judge on this point is cor¬ 
rect. I shall now deal with the next 
point as to the binding nature of compro¬ 
mise entered into by the plaintiffs father. 

The District Judge lias considered the 
evidence and the probabilities in i)ar!\s. 21 
to 58 of his judgment. He has gone into 
the matter with great care and lias fully 
set out the circumstances, wnich show 
bdSond doubt that there has been bribery 
and corruption so far as tw’o out of the 
three arbitrators aie concerned and an 
utter disregard of the present plaintiffs’ 
interests, advantage being taken of the 
incapacity of their father who is adrunk- 
ard and debauchee and was in needy 
circumsances. I have no hesitation in 
holding that the view taken by the Dis¬ 
trict Judge is correct. 

The award and compromise were in an 
interpleader suit filed by the Collectcr on 
the death of tbe last descendant of 
the eldest branch while the estate was 
under the management of the Court of 
Wards. All the persons who claimed an 
interest in the estate were made parties 
to this suit. The sister of the last surviv¬ 
ing member of the first branch w a? defen¬ 
dant 11 in the inter pleader suit and she 
set up that her son was adopted by the 
deceased Ponnusami Maniagar. The father 
of the present plaintiffs was defendant 8 
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in that suit anJ his two uncles were defen¬ 
dant 2ani 3. After written statements weio 
filed and before the case vras heard, the 
parties a.-;re€ 1 to refer the matter in dis¬ 
pute to the aihibraticD of tliree persons. 
One of them was the j’atnindar of Poravur 
(Jefen lant 22). sv l\oad mit ted' y was deeply 
iu del)t, the other a mcnay-lendor Nati'U- 
kottai Chebti, defendant 2-3, anl to. j third 
Was cne Ganapathi Aiyar, a Manager of 
the Estate of a minor whose guardian was 
the zamindar. The zaraindar of Perayur 
hal admittelly entered into an agree¬ 
ment (l-3x. G) with the uncles of the 
father of the plaiutitTs in the present suit 
(who were defendants 2 and 3 in the in¬ 
terpleader suit), whioreby he was to fin¬ 
ance the litigation on their behalf and to 
receive the village of Alagapuri and other 
benefits referred to in t.he agreement in 
addition to the amount spent by him for 
financing the suit. It is notdisputed that 
after the compromise decree passed in 
pursuance of the award which he gave as 
one of the arbitrators, he got an assign¬ 
ment of this village and a promissory 
note for Ks. 13.000 which was to be paid 
out of thesuLu of Rs. 13,000 which w’asin 
Court as mesne profits. It is clearly 
proved by Ex. G that he was deeply inter¬ 
ested in the success of defendants 2 and 3 
in that suit. 

If they did not succeed in theirconten- 
ticQ, he would lose the moneys be spent 
for financing the suit and also the valu¬ 
able village and lands agreed to he givgn 
to him. After the award was passed 
he actually got the village of Alagapuri 
and other lauds by the deed of gift (Ex. P) 
executed by defendants 2 and 3 and got a 
sale deed in his favour of the whole of 
defendant 2’s share under the award he 
gave by the sale deed (Ex.U). The other 
arbitrator Karuppan Chetty admittedly 
got an agreement from defendant 11 in 
theinterpleader suit who is defendant 21, 
in the present suitb to act as her sgent in 
the litigation and finance her and sub¬ 
sequently got an agreement (Ex. JJ) from 
defendant 1 agreeing to finance him. 
After the avvard defendant 6, w'ho got a 
share in this compromise brought about 
with the help of the arbitrators, executed 
Ex. Q, a mortgage for Rs. 24,000 on the 
same date as Ex. P, which the District 
Judge rightly thinks was probably a bribe 
to him. It appears from the recitals in 
Ex. P that he had also agreed to finance 
defendant 6. It is also proved that the 


husband of the sister of the last male 
holder executed a promissory note for 
Rs. 5,000 (I'jX. DD) to one Naravanasami 
Chetbi a few days before the reference to 
arbitration, the money payable being re¬ 
ally intended to go to the twoarbitrators. 
So far as the award is concerned, it was 
not seriously pressed before us by the 
learned Advocate-General as one which 
any Court could act upon. It is abund- 
antlv clear from the evidence that while 
a show was being made of deciding mat¬ 
ters referred to them by the arbitrators, 
there were contemporaneous attempts id 
which at least two of the arbitrators took 
a prominent part, by which they wanted 
to bring about a settlement between 
some of the parties to the suit behind the 
back of and prejudicial to defendant 1 
(the father of the plaintiffs) and that 
even before the award was given the 
arrangement evidenced by Ex. J had been 
brought about with the help of the arbi¬ 
trators. 

According to the arrangement Ex. J 
which is dated 12bh November 1900, the 
father of the plaintiffs was entirely out 
out and the estate was divided between 
defendants 2 and 3 in the present suit 
(who were defendants 2 and 3 in the in¬ 
terpleader suit), defendant 6 (grandson of 
the third son of the propositus), defen¬ 
dant 9 (grandson of defendant 7) and de¬ 
fendant 2l (the sister of the last holder). 
It is not pretended that defendant^ 21, 
who is the sister of Ponnusami Maniagar 
had any right under the Hindu law to 
any share. She set up an adoption of her 
son but no attempt was made to prove 
the adoption at any time and the arbitra¬ 
tors found that the adoption was invalid. 
Though the award declared that defen¬ 
dants 2 and 3 were the persons entitled 
to the zamindari and that in consequence 
of an arrangement between them defen¬ 
dant 2, who got an assignment from^ de¬ 
fendant 3, was solely entitled, it issigni- 
ficanfc that in the arrangement (Ex. J) 
which was handed to the arbitrators be¬ 
fore they gave their award and which 
I have no doubt was brought about 
through the active mediation of at least 
two of the arbitrators, defendant 2 who 
was entitled to the whole estate agreed to 
share it with the present defendants o, 
6 , 9 and 21. It is impossible to believe 
that defendant 2, who on 11th November 
got the entire estate under the award, 
would the next day have agreed 'to 
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up three-fourths of it to those whom the 
award declared to be nob entitled to any¬ 
thing and I have little hesitation in hold¬ 
ing that the award and the settlement 
(Ex, J) were parts of one design whereby 
under a show of bona fide litigation and 
compromise thearbitrators really wanted 
to help the parties in whom two of the 
arbitrators were deeply interested at the 
expense of others As there were minors 
in the interpleader suit, there would have 
been ditficulty in getting the Court to 
sanction the compromise, unless it was 
clearly shown to be for the benefit of the 
minors ; but under the guise of a refer¬ 
ence to arbitration and an award passed 
in favour of one of the parties who was a 
major and under an arrangement whereby 
the party benefited was generous enough 
to share it with those who had no in¬ 
terest, everything would have appeared 
bona fide. I have no hesitation in agree¬ 
ing with the District Judge that the 
whole thing was a fraudulent scheme to 
bring into existence an award which 
would on its face preclude the Court from 
going into the merits of the case and to 
supplement it by an arrangement which 
divided the spoils—the two arbitrators 
getting a good share and those in whom 
they were interested dividing the rest. If 
the matter stood here there would have 
beenii little difliculty in the plaintitl's’ 
way ; but it is sought to make them 
bound by the compromise in these pro. 
ceedingB, because their father sub. 
aeiiuently entered into another compro¬ 
mise whereby on the basis of the award 
and previous compromise he received a 
small share in the estate out of the share 
given to defendant 2. It is therefore 
necessary to see how far the father’s 
action can hind the sons. So far as the 
plaintiff’s father is concerned he is shown 
to be a drunkard and debauchee who took 
no interest in his sons. Far from being 
in a position to protect the interests of bis 
children he was hardly able to protect 
his own interests. He was a minor at 
the date of the interpleader suit which 
was filed in 1899 (C, S. No. 63 of 1899). 
As the compromise to which he was a 
party was entered into on 30th November 
1900, he must have just emerged out of 
minority. 

He evidently began his career of vice 
early in life. He took no steps to appear 
before the arbitrators and adduce any 
evidence in support of his case. He left 


the conduct of the business first to one 
agent Umayurbagam Pillai under a jiower 
of attorney (Ex. IIll) and subsequently 
to another agent Komaswami Ayyar under 

Ex. JJ. The District Judge fimls that 
both these agents played him false and 
colluded with those whose interests were 
adverse to bis and the evidence and pro¬ 
babilities strongly support this view. 
The result of 'the incaparcity of defen¬ 
dant 1 and the fraud of bis agents v\a9 
that an award obtained by some of the 
parties to the'suit by fraud and corrupt! m 
and a comromise (Ex. J) entered into 
even bsfjre the award was passed) with 
the help at least of two of the arbitrators 
were filed in Court which completely cut 
out defendant 1. He then filed the petition 
(Ex. GG) through a vakil praying that 
the award should nob be enforced as the 
arbitrators were guilty of misconduct 
and had entered into agreements with two 
of the persons interested in the litigation. 
His brother in-law states that defen¬ 
dant 1 filed the objection to the award 
after consulting him and that after it was 
tiled, he (defendant I’s brother-in-law) 
had to goto Madras and that during his 
absence defendant 1 was cajoled into 
withdrawing the objection and consenting 
to a compromise. The probabilities sup¬ 
port the evidence on the point. On the 
day when his objections came on for trial, 
he put in another application through 
another vakil (Ex. 22), stating that lie 
had effected a compromise with defen¬ 
dants 2 and 3 agreeing to receive “some 
properties” and that his objections need 
not be considered. The arrangement 
which he says he entered into is em¬ 
bodied in Ex. K dated 30bh November 
1900. The result of this arrangement 
was that the village of Alagapuri which 
was of considerable value and an im¬ 
portant item of property a sum of 
Rs. 13.000, the property given to defen- 
dants 6 and 9 and the property given to 
defendant 2, who on the face of the award 
had no interest were excluded from the 
partition and the plaintiffs’ father gob a 
twelfth share. 

A compromise whereby a considerable 
portion of joint family property has been 
excluded from partition and given to per¬ 
sons who have no legal claim whatever, 
cannot, in my opinion, be binding upon 
the minors simply beciuse their father 
was a party to it. It has been held by 
the Privy Council in liavikishore Kedar- 
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nath V. Jainarayan Ramrachpal (19) 
that although a partition entered into by 
a lather may in certain circumstances 
bind his minor sons, yet it may be im¬ 
peached if on partition a share is given 
to an absolute stranger unless it can be 
supported as a bona tide compromise of a 
disputed claim. It is alleged that what 
was given todefendant 21 was really given 
to the alleged adopted son but it is clear 
that, although an adoption was alleged, 
no attempt was made at any stage of the 
prccee lings to adduce any evidence in 
support of the adoption and I find it 
ditlicult to see how there was any bona 
fide dispute as regards anv adoption. In 
the first compromise (Ex. J) the share 
allotted todefendant 21 is not alleged to 
be a share given to her as the adoptive 
mother or in compromise of any claim 
put forward by the adopted son, but it is 
said to be given to her on account of her 
relationship with the last holder even 
though such reUtioDship would nob in 
law entitle her to any portion of the 
estate. 

The agreement to give up one-fourth of 
the estate to one who had no right to it 
under the Hindu 1 iw could not therefore 
bind the sons of defendant 1, even assum¬ 
ing that defendant 1 entered into the 
compromise with his eyes open. It is, 
DO doubt, true that Courts will be slow 
to upset family arrangements if the 
arrangement was a bona fide one, bub 
where we find, as in this exse, the father 
of the minors to be a drunkard and de¬ 
bauchee incapable of protecting his own 
interests and in the hands of agents who 
in fraui of their principal were acting in 
the interests of persons who were hostile 
to him and where a very large portion of 
joint family property was given to per¬ 
sons who had absolutely no claim, one of 
them receiving a village as a bribe and 
the other a fourth share in the estate, 
Courts will be slow in characterising the 
arrangement as a bona fide compromise 
which would bind the minors. It is 
eigoifioanb that although defendant 1 had 
a respectable vakil, the arrangement evi¬ 
denced by Ex. K was entered into with¬ 
out any consultation with him and with¬ 
out taking any legal opinion as to the 
legal rights of the parties. Stress has 
been laid on the fact that the compromise 
was si gned by the vakil hut all that his 

19. (1013) 40 Cal 906=20 1 0 968 =40 I A 213 
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evidence shows is that he was simply 
asked to pub in the compromise petition: 
He seems to have been kept in the dark 
as to the various arrangements which the 
arbitrators had entered into for benefiting 
themselves. The objection to the award 
was nob filed by him bub by another vakil 
Mr. Rangachari, and all that he appears 
to have done is to have been present in 
Court when defendant 8 appeared and 
stated that he wanted to withdraw the 
application objecting to the award. The 
presence of the vakil in Court or the fact 
that he signed the petition withdrawn- 
ing the objection (the petition being re¬ 
quired by the rules to be signed by the 
pleader) does nob advance the case very 
much. I am of opinion that the award 
and the compromise entered into do not 
bind the plaintiffs and dismiss this appeal 
with costs of respondents 1 and 2 and 
5 to 7. 

s.n./r.k. Appeal dismissed- 
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Abduu Rahim and Oldfikld. -T-I. 

Gon wri — Plaintiff—Appellant 

v. 

Narain Muchinthaya and another 
Defendants—Respondents. 

Appeal No. -13 of 1917, Decided on 23rd 
November 1917, against decree of Dist- 
Judge, South Kanara, in Original Suit 
No. 5 of 1916. 

(a) Mesne Profits—Legatee — Legatee is 
entitled from death of testator—Succession 

Act (1865), S. 296. 

A legatee under a will to whom specific pro¬ 
perty bf»3 beeo devised is ootitled to mesne prO" 
fits thereon from the date of the testator's death. 

(P 257 C ll 

(b) Will—Executor—Duty—Executor is not 
to be held liable for interest on sums ^ not 
paid without delay—Probate and Adminis¬ 
tration Act (5 of 1881), S. 120. 

The Court will however not charge an execu¬ 
tor, who has been guilty of delay In accoun^ 
ing, with interest on arrears of income not paid 
bv him: Blogg v. Johnson, (1867) 2 Cft.‘i3\. 
Foil. CP 257 C 31 

H. Balakrishna Row and Ramanath 
Sujir —for Appellant. 

B. Sitaram Row —for Respondents. 

Judgment. —The first question that 
we have to decide in this appeal is whe¬ 
ther the plaintiff is entitled to mesne pro¬ 
fits from the date of the death of the 
testator, under whose will she is entitled 
to the property in question. The will 
Ex. A, bequeaths the item of the property 
with which we are concerned in the case 
to the plaintiff, his daughter, who, at the 
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time of the will, was only two years old. 
The testator beiiueathed the other pro¬ 
perties, moveable and immovable, to the 
defendants, who were distant cousins of 
his. The bequest to the plaintiff is ab¬ 
solute and the will provides that the de¬ 
fendants are to bring about the marriage 
of the plaintiff with a boy named in the 
will and that they are to deliver posses- 

I sion of the property given to her on such 
marriage. The property became the plain¬ 
tiff’s on the death of the testator; prima 
facie she is entitled toall the income from 
Ithat date. There is nothing in the terms 
of the will by which her right to the in¬ 
come of the property bequeathed to her 
is limited as accruing from any other 
date. The District Judge was however 
of opinion that she was not entitled to 
mesne proffts. He seemed to think that 
the defendants were not to render an ac- 
count of the proceeds because the will 
does not specifically provide for it. On 
the other hand, what he ought to have 
held, in the absence of any spec fic provi¬ 
sion in the will showing that the legatee 
is not entitled to the income from the 
date from which the bequest came into 
operation, was that she would be entitled 
to the income from that date. S. 123, 
Probate and Aiministration Act, is clear 
on the point. It lays down: 

“Tbe legatee of a specific legacy is entitled to 
the dear produce thereof, if any, from the testa¬ 
tor's death". 

Evidently this provision of the law waS 
not brought to the notice of the District 
Judge. We must reverse his finding on 
issue 1. Then the defendants claimed that 
the expenses of the plaintiff’s marriage 
incurred by them must be allowed. Wo 
think this is a valid contention. In the 
will the defendants are asked to marry 
the plaintiff to a boy named Subroya 
Kanuraya, but it does not say that they 
are to find the expenses of that marriage 
from their own pockets. If that was the 
intention of the testator be would have 
said 90 in so many words, as we find that 
be charges the defendants with the ex¬ 
penses necessary for certain ceremonies 
specified in the will, among which the 
marriage of tbe plaintiff is not included. 
The learned vakils for the appellant and 
respondents have agreed to Rs. 200 being 
fixed for expenses on account of plaintiff’s 
marriage. There is a finding of the Dis¬ 
trict Judge that the plaintiff is entitled 
to interest on the arrears of mesne pro- 
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fits from the date of her marriage. But 
the law on that point seems to be what 
is laid down in Blogg v. Johnso7i (1) in 
these terms: 

"Tbo Court will not charge an executor, who 
has been guilty of dtlay in accounting, \siib in¬ 
terest on arrears of income unpaid by him". 

There the cases are discussed and this 
rule of law is so stated. The same state¬ 
ment of the law is to be found in Simpson 
on ‘The Law of Infants’ at p. 261. There 
is no authority that has been referred to 
which goes tbe other w’ay. There are no 
Indian cases on the point. But the rule 
laid down in Blogg v. Johnson (l) seems 
to be reasonable and we do not find any 
grounds for not adopting it. The decree 
of the District Judge will be modified and 
mesne profits will be embodied in it from 
the date of the testator’s death on 6th 
February 1899 and interest on the mesne 
profits will be allowed from December 
1907. From this amount a sum of Rs. 200 
will be deducted on account of the 
marriage expenses incurred by the defen¬ 
dants. The decree will provide for pro¬ 
portionate costs. 

S.N./r.K. Appeal allowed. _ 
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Oldfield and Bakewell, JJ. 

Venkatas7oanii Naidu — Petitioner— 
Appellant. 

v. 

Shanmugam Pillai —Respondent. 

Letters Patent Appeal No 70 of 1916, 
Decided on 10th January 1917, against 
judgment of Seshagiri Aiyar, J., in Civ. 
Revn. Petn. No. 115 of 1915, 

(a) Civil P. C. (1908), O. 43. R 1 fd)— 

"Rejecting application" signifies immediate 
rejection. 

The expression ‘rejecting an application’ in 
0 43, R. I (d), signifies an immediate rejection 
and not a C('nditional or prospective rejection. 

CP 253 C 1] 

ib) Civil P. C. (1908), O. 9. R. 13—Ex-parte 
decree set aside on condition of defendant 
furnishing security — Court should adjourn 
case for furnishing security. 

Where an ex parte decree is set aside on con¬ 
dition of the defendant furnishing security, it is 
the duty of tbe Court to adjourn the case in 
order to take security and to pass final orders 
only after the party has tendered or failed to 
furnish sufficient security : A. I. R. 1014 All. 
56, Appr. : 5 M. L. J. 28 and 20 Mad. 442, Dist. 

[P 253 G 1) 

K. Rajah Iyer —for Appellant. 

E, S. Jayarama Iyer — Respondent. 
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Judgment. —We are of opinion that 
the expression “rejecting an application” 
in 0. 43, R. 1 (d), signifies an immediite 
rejection and not a conditional or prosj)ec- 
|tiv 0 rejection. The latter interpretation 
would lead to the dilemma jjointed out 
under similar circumstances in Nanyihu 
Mai V. Otilahn (l). We respectfully 
agree with the principle laid down in the 
judgment of the Allahabad High Court in 
Jagarnath Sahi v. Kamta Prashad (2). 
We think that it was the duty of the 
'District Munsif to adjourn the case in 
order to take security and only to pass 
.final orders after the party had tendered 
lor failed to furnish sufficient security, 
land that the order made may be con¬ 
strued as contemplating further proceed¬ 
ings on the application. The decisions 
of this Court under the Succession Certi¬ 
ficate Act (7 of IbSyj, Venkataswami 
Naik V. Chinna Narayaiia Naik (3) and 
Ariya Pillai v. Thayigammal (4), were 
prior to the present Rules of Practice of 
1905. The fjetters Patent Appeal is 
allowed and the case is remanded to the 
District Munsif in order that a final order 
may bo passed, and in so doing he will 
provide for the costs of the petitioner in 
the District Court and here. 

S.N./r.k. Appeal allowed. 

1. (190Tr‘26~AU iny 

2. A I R 1914 All 55=23 I C 138=36 All 77. 

3. (1S951 5 M L J 28. 

4. (1897) 20 Mad 442. 
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Sadasiva Aiyar and Phillips, JJ. 

Vellayappa Moothan —Plaintiff—Ap¬ 
pellant. 

V. 

Krishna Moothan and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 278 of 1916, Deci¬ 
ded on 24th August 1917, 

^ (a) Limitation Act (9 of 1908), Arti. 
120 and 107—Hindu family partnership — 
Suit for ad vance made by some members out 
of partnership funds is governed by Art. 120 
“Such claim if barred cannot be set as even 
equitable set off in partition suit—Plaintiffs 
managing members—Art 107 applies—Hindu 
Law, joint family—Civil P. C. O 8, R. 6. 

A suit by some of the members of a joint Hindu 
family who constitute a j'artnership against the 
family for advance made to it out of the part- 
ship funds is governed by Art. 120, Lim. Act. 

[P 260 C 2] 

The claim cannot be enforced in an action for 
partition after it has become barred either by way 
of equitable set-ofi or as an item in the account 
of dealings between the family and the partner¬ 
ship or by treating the liability of the family as 
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assets or propertv to be brought into hotchpot 
at the time of division: 25 Bom 600; 26 BomTiO; 
20 Cil 18; 8 M L J 271 ; 21 / 0716; 5 Bom 589; 
11 Mad 216; and 17 Bo^f^ 271; Expl. and DiU. 

[P 2(1 C2) 

Where the members of the partnership who eueare 
thom-elves the managing members of the family. 
Art. 107, Lim. Act, would applv. [P 26002] 

(b) Civil P. C (5 of 1908), O. 30. R 9“ 
Same person can be plaintiff and defendant 
in different capacities — Common law rule 
of procedure doss not apply in India—Prac¬ 
tice, Parties. 

The rule of procedure observed by the common 
law Courts in England that the same individual 
even in different capacities, cannot be both a 
plaintifi and a defendant is not applicable to 
India as 0. 30, R. 9. really contemplates suits 
between the same individuals in different capa¬ 
cities. [P ‘2G2 C l] 

(c) Civil P. C. (5 of 1908), O 30. R. 9.“ 
Suit between firms having common part¬ 
ners— Proper prayer is for taking accounts 
of both firms. 

A suit lies by one firm against ariothor firm 
notwithstanding that the firms have common 
partners. The proper prayer in snch a suit ought 
to be for the taking of the accounts of both part¬ 
nerships, if necessary for adjusting the rights of 
the partners, and for the grant of just and equi¬ 
table reliefs which arise on the facts. [I* *2C0 0 1] 

❖ (d) Civil P. C. <5 of 1908). O. 30. R. 9-- 
Claim by firm against Hindu joint family is 
not one between two firms merely because 
some members are paitners—Those partners 
have immediate cause of action against 
family and can sue other members. 

Per Sadasiva Aiyir, A Hindu joint family 
cannot be treated as of the nature of a partner¬ 
ship firm and a claim of some of the members 
who are members of a separate partnership firm 
against the joint family cannot be treated as the 
claim of one partnership against another part- 
norshin firm. The partnership, by lending to the 
joint family possesses an immediate cause of 
action against the latter and it can sue the other 
members of the family alone as defendants pray¬ 
ing for proper equitable reliefs. (P 260 C 1, 2 ] 
(e) Civil P. C. (5 of 19C8), O. 8, R. 6- 
Sel off is only claimable by defendant. 

Per Phillips, J. —Relief by way of eet-off is, 
strictly speaking, confined to defendant and a 
plaintiff who invokes the aid of the Court against 
a defendant is not entitled to any equity as 
against him, IP 262 0 2] 

P. S. Narayanasami Ayyar for C. V. 
Ananthakrisna Ayyar —for Appellant. 

C. Madhavan Nair —for Respondents. 
Sadasiva Aiyar, J. —The plaintiff is 
the appellant here and the suit was a suit 
for partition. The genealogical tree is as 
follows: 

Ponnappa 


Plaintiff. Defendant 1. Defendant 4. | 

Navutti {died 1913) 

Defendants 2 and 3. 
There was a prior suit (Original Suit 
No. 27 of 1906), brought by defendant 4. 
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^'hich decreed, bufe that decree ^vas 
net executed ns, by private ensagement, 
bis claias were satisfied. Hence the 
plaintiff sues for l/3rd share in tbe pro¬ 
perties left (after so satisfying defen¬ 
dant -i’s claina), defendant 1 being entitl¬ 
ed to another l;3rd share and defendants 
2 and 3 being entitled to remaining l/3rd 
share. The litigation was. however, com¬ 
plicated by the plaintiff claiming (among 
others) one further relief which arises out 
of the following facts: The plaintiff, de¬ 
fendant 1, and defendants 2 and 3 alone 
carried on a partnership trade for their 
separate benefit. This trade was carried 
on even during the lifetime of the plain¬ 
tiff’s father Ponnappa and of defendants 2 
and 3’ sfather Navutti. Ponnappa die 1 about 
August 1906. For his funeral expenses, 
the partnership consistingof the plaintiff, 
defendant 1 and defendants 2 and 3 spent 
moneys belonging separately to the part¬ 
nership. When the partnership dissolved 
in 1911, tha amount alleged on the above 
account to be due to the partnership by 
the joint family estate fell to the share 
of the plaintiff among the partners. The 
plaintiff claims in this suit to recover, 
from defendant 1 and defendants 2 and 3, 
2/3rds of this amount which forms item 1, 
Sch. D, to the plaint, the remaining l/3rd 
beiogdue to himself (as the assignee from 
the firm) by himself (as one of the three 
sliares of the joint family). 

The value of this relief, that is, for the 
recovery of 2/3rds of the debt due by the 
joint family to the partn6r8hi[) business, 
is Rs. 567-12-7, The lower Courts dis¬ 
allowed the plaintiff’s claim for this 
relief as also for a minor relief valued 
at Rs. 68-5-4, relating to items 2 to 4, 
Sch. B-1. This second appeal relates 
to these two matters, but there is nothing 
in the appeal so far as it relates to items 
2 to 4, Sch. B 1. The second appeal is 
therefore at once dismissed so far as it 
relates to that matter. The ground on 
which the lower Courts disallowed the 
plaintiff’s claim to recover 2/3rd9 of the 
amounts spent out of the partnership 
funds for tbe necessities of the joint 
family is that the amount was spent so 
long ago as in 1906, and the claim for 
its recovery was barred by limitation, 
the suit having been brought in 1913. 
Mr. Narayanasami Ayyar for the appel¬ 
lant before us contended (a) that the 
claim was not barred by limitation be¬ 
cause the cause of action arose only at the 


dissolution of the partnership in 1911,^ 
(b) Shit, though his claim to recover the 
shares of defendant 1 and of dofou lants 2 
and 3 in the money spent may bo 
barred, the plaintiff was entitled, in 
effecting a partition of the joint family 
properties, to have allotted to him pro- 
l< 0 rties oxceoling the value of the shares 
allotted to the other 1/3 share by tho 
amount due to the partnership by such 
sharers. As regards contention (0, I do 
not see how the date of tho dissolution 
of the partnership can give a cause of 
action against the joint family which 
cause did not exist before. The right of 
the members of the partnerehip firm in 
the moneys taken out of the firm had no¬ 
thing to do with the rights and liabilities 
of the joint Hindu family, of which the 
members did not solely consist of tho part- 
ners of the firm hut included others. 
Mr. Narajanasarni A\yar argued on the 
basis of the two decisions in Ruf-tomji v. 
Sheth Purshetamdafi {\) Aud Kasliinath 
Kedariv. Gavesh {2} that tho partner¬ 
ship, consisting of the plaintiff, defendant 
1 and defendants 2 and 3 (four in num¬ 
ber), could not have brought a suit against 
the joint family consisting of the plain¬ 
tiff, defendant 1, the father of dofendants 
2and3, defendants 2 and 3 and defendant 
4 (six in number), because the plaintiffs' 
four names would also have to appear as 
the namos of lour of the six defendants in 
such a suit and that, therefore the only 
course for the members of tho partner¬ 
ship was to liave treated tho loan as an 
item to bo taken into account in their 
favour against the other coparceners of 
the joint family when tho joint family 
mombers separated from one another. 
In the first place, these two decisions 
were given in 1901 and 1902 under the 
old Civil Procedure Code. Jenkins, G. 
J., says at page 612 [liustomji v. Sheth 
Purshotamdas (l)j; 

“This is in accordance with the doctrine that 
where an individual is a common p.utnnr in two 
houses of trade, no action can bo brought by ono 
house against the other bouse upon any transac¬ 
tion between them while such au individual is a 
common partner. In illustration of this, wo 
may refer to Bns'inquel v. Wrty (3).” 

This doctrine is founded on the elemon- 
tary ruleof procedure tooofteo disregard* 
ed in this country that the simo indivi¬ 
dual HI different capacit ies, cannot 

1. (1901) 25 Bom GOG. 

•2. (1902) 2ii B .m 739. 

3. (1815) 128 E. R. 1167. 
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le both a plaintiff and a defendant to one 
inJ the same action. But the learned 
Judge ]»roceeded to say; 

^Vhile. however, at Common Law this rulo 
led to the result we have indicated, the Courts 
of Equity surmounted this ditticulty Thouch 
they observed strictly the rule tlial a man cannot 
bo both plaiutiS atjd defoodaut, they did not 
allov\ it to stand in the way of doing justice bet¬ 
ween the parties for provided all interested w'ere 
before tbo Court either as plaintiffs or as defen¬ 
dants. they adjusted and determined their rights. 
This is aptlv exemplified iu Lnhe v. South Ken- 
s\njton Hotel Co. (1).” 

I think tliat the reasoning in the above 
decision does not load tp the result that 
no suit at all could be brought in which 
a decision could he arrived at as regards 
the claim by a firm consisting of .4 an 1 B 
as partners against a firm consisting of Jl 
and C as partners even under the old 
Procedure Code. All that seems to have 
been decided was a matter of procedure 
that A should not figure both as plaintiff 
and defenda- t and that the suit should be 
60 framed as regards parties that this 
irregularity does not occur, while further 
taking care that all the three partners .4, 
B ami C in both firms are ma le parties 
to the suit. The proper prayer in sacli 
X suit ought to he for Llio taking of the 
accounts of both the pirtncrsbijis, if 
necessary for adjusting tlie rights of the 
partners, and for the grant of just and 
equitable reliefs which arise on the facts. 
Further I do not think it is allowable to 
treat a Hindu joint family as of the ua- 
ture of a partnership firm (the shares 
and the numbers of the members inter- 
jested in the family properties nob de* 
pending upon contractual relations but 
upon the rules of Hindu Law) or to treat 
the claim of a few of the members (who 
are members of a separate partnership 
firm) against the joint family as the claim 
of one partnership against another part¬ 
nership firm. Even if this could be done, 
a partnership by lending to the joint 
family does possess an immediate cause 
of action and though the former rule 
of procedure might not have enabled 
it to bring a suit in the form of an ordi- 
nary suit for the recovery of the entire 
amount of the loan (with the members of 
the firm ranged as plaintiffs and the same 
members and the other members of the 
joint family as defendants), there was 
nothing to prevent the members of the 
partnership firm from utilising that cause 
of ac tion to bring a suit ranging the other 

4. (1879) 11 Ch. 121.'"'. 


members of the family aloneasdefendants 
and praying for proper equitable reliefs. 
JA*en if any of the Arts. 57, 61, 62 and 
115, Sch. 1, Lim. Act, docs not apply to 
sucli a .suit, the residuary Art. 120 would 
apply to it and the firm should have 
brought the suit within six years. No 
such suit within six years of 1906 was 
brought and hence the claim based on the 
loan of 1906 seems to have been clearly 
barred in 1913. 

Again if all three members of the firm 
are treated as managing members of the 
family, Art. 107, Lim. Act, would'appiy. 

That Article is as follows : 

“By tbo manager of a jDint estate of an un¬ 
divided family for contribution in rcppect of a 
payment made by him on account cf the estate.” 

This shows tliat a managing member 
is entitled to sue for contribution in res¬ 
pect of a pa\menb made by him and is 
not bound to sue for or wait till partition 
to get his claim against the joint family 
adjusted. In the cases in Aghore Nath 
AI ukhopadhpa v, Grish Chunder ]\Jukho~ 
pndhija (5) and Tirupatiraju v. liaja- 
gopa/a Kr shitoma Razti (6) the suit was 
brought after division in the family for 
contribution in respect of the mcneys 
recovered by a creditor from the person 
who was joint family manager. Again, 
the new Civil Procedure Code of 1908 
(which came into force on Isb January 
1909) by O. 30, R, 9, allows a suit by 
one firm against another notwithstanding 
that the firms have common partners. 
Hence, the plaintiff could have brought 
his suit against the joint family even as 
an ordinary debt claim (and not for con¬ 
tribution or other equitable relief) on Ist 
January 1909 and this suit brought in 
1913 is barred on this ground also. 

Reliance was placed by Mr. Narayana- 
saroi Ayyar on the decision in Raindhart 
Singh v. Parmanund Singh (7) and on a 
passage in Mayne’s Hindu Law, S 470, 
for his contention that the plaintiff’s 
claim is not barred by limitation. In the 
case in Bamdhari Singh v. Parmanund 
Singh (7) the plaintiff and the defendants 
were joint heirs of one R. S. Singh. The 
plaintiff was entitled to l/6th share in 
the estate of R. S. Singh, the defendants 
being entitled to 5/6th share. A sum of 
Rs. 7,000 odd belonging to the estate 
was in deposit in a Court. The plaintiff 
sued for the recovery of l^bh of that 

~5. (1P93I 20 Cal 18. ^ 

6. (1898) 8 M. L J. 271. 

7. (1913) 21 I C. 716. 
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amount (nearly Rs. 1,300). Defendants 
{among other defences) claimed to set off 
plaintiff’s l/6th share of the expenses in¬ 
curred by the defendants on the sradh 
ceremony of one of R. S. Singh’s widows. 
The learned Judges in their judgment at 
p 1187 (of 19 C.tK.?/.) make the follow¬ 
ing observations on the defendants’ claim 
of set off : 

“There remains the second item, the expenses 
of sradh. Toe learned Judge in one part of bis 
judgment seems to have held that there was 
no agreement on the part of the p.aintifl 
to piy a share of such expenses, but in an¬ 
other place he says as follows: ‘The plaintiff 
alleges that the amount of ca«h found was over 
Rs. 4,000 and certain amounts were allotted for 
sradh and other expenses aud only the balance 
divided. The defendants allege that all that 
was found was divided and they undertook the 
sradh expenses on the plaintiff agreeincr they 
should recoup themselves from the moneys in 
deposit, etc., no^ in suit. All these questions 
have to be gone into and many others.’ It seems 
to us therefore, that the learned Judge has not 
come to any poJtive finding upon the alleged 
agreement on the part of the plaintiff to pav a 
share of the sradh expense^. De^ida ap^rt from 
any agreement, the pl'iintiff is liable to contri¬ 
bute his share of the sradh expenses. The 
amoutit however svhich may be found ou'inquiry 
into the above matter, cannot be called an ascer¬ 
tained sum. Bat the sum need not be ascertained 
in an equitable set-off. ..... We think it 
inequitable to give a decree to the plaintiff for 
bis share of lha assets realized, and drive the 
defendants to claim against the plaintiff the 
amount which might have been spent on account 
of the sradh under an agreement with the plain¬ 
tiff, or the reasonable expenses of the sradh 
apart from any agreement, mDre sp-cially when 
a fresh suit may be barred by limitatation, and 
when the defeuiants have paid court-fee upon 
the wboleamouat claimed by them.'’ 

So far a3 I could seo. the learned Judges 
admit that the claim of the defendants 
for contribution if made in a suit by the 
defendants against plaintiff might be 
barred by limitation and all that they 
hold is that as defendants they are en¬ 
titled to claim a set off of the contribu¬ 
tion due to them by the plaintiff in res¬ 
pect of the sradh expenses. The passage 
in Mavno's Hindu Law (see p. 654, 
Edn. 8) is as follows: 

"But, of course, advances made to any mem* 
her for a special orivato purpose, for which be 
would have no right to call upon the family purse 
or to di'Cbargo bh own pars.onal debts, -con¬ 
tracted without the authority of the other mem¬ 
bers, or alienations of the family properties made 
by an iniividuil for his own benefit would be 
properly debited against him in estimating bis 
share." 

This passage does not directly relate to 
the question now under consideration. 


It relates to the converse case, where a 
member of a joint Hindu family as an in¬ 
dividual member gets an advance of 
money from the joint family funds for 
his individual ’separate benefit, the case 
before us being one where some members 
have theniselves made an advance to the 
joint family. In the former case, the 
money advanced might be treated as joint 
family funds in the hands of the person 
to whom the advance was given which 
therefore ought to ha brought into hotch¬ 
pot at division. No question of limita¬ 
tion would then arise as regards such pro¬ 
perty. In the converse case before us 
the joint family’s liability to an indivi¬ 
dual member or individual members can¬ 
not be treated as assets or property to be 
brought into hotchpot at division, li 
must further remark, as regards the pas¬ 
sage in Mayne’s Hindu Law, that the 
authorities quoted in support of the propo¬ 
sition of law laid down in that passage, 
viz., the decisions in Konerrav v. Gur- 
rav (8), liamanna v. Venkata (9) and 
Damo'iardas Man?klal v. Uttamram 
Maneklal (lO), cannot be said to fully 
support the said proposition laid down so 
broadly. I think, that, if theadvance was 
made, say, by a father to one of his sons 
out of the joint family income in the fa¬ 
ther’s hands without any intention to make 
the son liable to account for the advance 
at division and without any agreement to 
that effect liotween the father and the son 
it miv be an aot of partiality on the pari 
of the father, bub I do nob think that, 
after three years, the joint family or any 
of the other sons can cal! the favoured 
son to account for the advance. 

Mr. Narayanasami Ayyar relied also on 
certain passages in Freeman on Co Ten¬ 
ancy, Ss. 505 and 512, and contended 
that, in suits for partition between the 
cosharers. Courts of Eiuity have got un- 
limitel powers to do justice between the 
cosharers. I was at first impressed with 
this argument, but after the best consi¬ 
deration which I have been able to give 
to it, I do not think that, where a sta¬ 
tute law (in this cise Art. 107, Lira. Act) 
expressly treats a debt due even to the 
manager of the joint Hindu family as one 
to be sued for by him just as if he was a 
complete stranger and, if not, to have his 
remedy barrel, it is permissible (apart 

8. (18RO 81) 5 B -m 589. 

9. (1888) n Mad 24G. 

10. (1893) 17 Bom 271. 
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from ao agreement, express or implied) 
to defeat the intention of the legislature 
by allowing it to ho treatel as au item of 
account or as a debt to 1)6 dischargeii from 
the joint family funds when partition 
takes place, it may 1)6, after several \ear3. 
Of course, the creditor member of the 
family, wheilier a manager or a junior 
member, may !)efore his debt is barred, 
take it out of any family money which 
cime to his hands before his debt is 
barred, but he cannot do it after his claim 
for recovery is barrel. In the rerulb, the 
second appeal is dismissed with costs. 

Phillips, J.—PlaintiQ'and defend ints 1 
to 3, as partners of a traling firm, do- 
fraxed the funeral expenses of plaintiff’s 
father* a member of their family, and after 
dissolution of partnershii), plaintiff alone 
became entitled to the assets oi the firin. 
In this present suit for partition plaintiff 
seeks to recover the funeral expenses out 
of the joint family funds,although admit¬ 
tedly the claim, if treated as a debt, 
would now be time-barred. Plaintiff 
pleaded a separate oral agreement under 
wliich he is entitled to recover the fune¬ 
ral expt'uses, but it has been foun<l that 
this agreement is not true and conse luont- 
ly it cannot bo relied on liero. Jt is first 
contended that the firm consisting of 
plaintiffs and defendants 1 to 3 could not 
have sued the joint firaily of which they 
are members, because they would have 
been bringing a suit against tliemselves, 
although in a different capacity. \Yhat- 
ever may have been the Common Law of 
[England on this point, the rule of pro¬ 
cedure, that the same individual, even in 
different capacities, cannot be both a 
plaintiff and a defendant to one and the 
same action has not been strictly follow¬ 
ed by Courts of equity, as is pointed out 
by Jenkins, C. J., in Bustomji'v. Sheth 
Purshotamdas (l) and is certainly not ap¬ 
plicable to thiscountry as is shown by the 
provisions of 0. bO R. 9, Civil P.C. which 
clearly contemplate suits between the 
same individuals in dilterent capacities. 
The trading firm of which the plaintiff 
and defeadanta 1 to 3 were partners could 
therefore have sued the joint family of 
which they were also members. Rule 9 
no doubt placessome restriction on execu¬ 
tion of decrees obtained in suits between 
firme having one or more partners in com¬ 
mon, but we are not now concerned,with 
that question. I hold therefore that plain- 
tiffs and defendants 1 to 3 could have 


brought a suit for the funeral expenses 
against their joint family, even if it be 
assumed tint raembors of a joint family 
are jiirtners in a firm, and that such a 
suit is now time barred. It is then con¬ 
tended that plaintiff can claim the funeral 
expenses by way of set-off in partitioning 
the family property, although his riglitto 
sue for them as a debt is barred by limita¬ 
tion. The right bo set off, strictly speak-' 
ing, is confined to a defendant and if) 
plaintiff' makes a claim by way of equita¬ 
ble set-off, it is nob very clear how the 
plaintiff who has invoked the aid of the 
Court against defendants, is entitled to 
any equity as against them. It is urged 
that he is so entitled because he has a 
legal right to demand partition. That is 
quite true, hut there i? no obligation on 
him to make such a demand and, con¬ 
sequently, when he moves the Court to 
enforce his rights to a share in the family 
property against the other defendants he 
is liardly entitled to claim something 
more than his share by way of equitable 
set-off. I therefore agree that the appeal 
should be dismissed with costs. 

S.N./ii.K. Appeal dismissed. 
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S^E^•CER AND KUMAUASWAMI 

Sastki, JJ. 

Sundara Si?i(jh —Appellant. 

v. 

Pazhainalai Padaijachi and another — 
Respondents. 

Appeal No. 40 of 1917, Decided on 
10 th December 1917, against the appel¬ 
late order of Disb. Juige, South .Arcofc, 
in Civil Misc. Appeal No. 9 of 1916. 

Civil P. C. (1908), O. 21. R. 91—Order 
rejecting application to set aside tale under 
R. 91 — No second appeal lies. 

No second anpeal lies againit an order passed 
in appeal upon a pstltion by an aucMon-por* 
chafer to set aside a sale on the ground Chat 
the judgmont-debtor bad no saleable interest 
in the property. [P 269 C 2j 

jV. 5. Ramanuja Ayyangar for V. 
Mahadeva Ayya )—for Appellant. 

V. K. Venugopala Xaidu for K. Rama^ 
chandran —for Repondents. 

Judgment. —The appellant is a pur¬ 
chaser at a Court auction. No second, 
appeal lies against an order passed in 
appeal upon his petition to set aside a 
sale by Court on the ground that the 
judgment-debtor h.ad no saleable interests 
see S. 104 (2) and 0. 43. R. 1. 0) Civil 
P. C., and Surendra Mohini Debi v* 
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Loharayn Chattopadhya (l) and Para- 
meswara Aiyar v. Veerakutti Patter (2) 
in this Court. It is suggested for appel¬ 
lant that he was a representative of the 
judgment-debtor and that S. 47, there¬ 
fore, applies, but it has been held in 
Nadamuni Narayana Iyengar v. Veera- 
bhadra Pillai (3) that this is not so 
where, as in this case, the sale was in 
execution of a money decree. We have 
been asked to treat this appeal as a 
petition for revision but there are no 
grounds for doing so. The appeal is, 
therefore, dismissed with costs. 

_ Appeal dismissed. 

1. 39 CaI G87 = 14 I C 67. 

2. A A AO Nolll of 1916. 

3. (1910) 34 Mad 417=8 1 G429. 
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Wallis, C. J. and Kumaraswami 

Sastri. J. 

Kandasami Pillai —Appellant. 

V. 

Muthuvenkatachala Maniagar and 
others —Respondents. 

Appeals Nos 219, 220 and 244 of 1909, 
Decided ou 29th August 1917, against the 
decreeof Dist. Judge., Madura, in Original 
Suits Nos. 42 and 41 of 1908. 

Government of India Act (1915), S. 101 (2) 
proviso — Meaning of, as regards appoint¬ 
ment and period of temporary Judges stated. 

The proviso to S. 101 (2) must be read as mean¬ 
ing that appointments of temporary Judges may 
bo made from time to time, for such period not 
oxceediug two years as may be required on each 
occasion when the power is exorcised. The pro¬ 
viso does not mean that as regards each High 
Court, appointments can only be made for periods 
not exceeding two years in all. [P 203 C 2) 

N. U. K. Thathachariar —for Appel¬ 
lants. 

T. R. Ramachandra Aiyar, B. Sita- 
rama Rao and S. R. Muthuswami Ayyar 
—for Respondents. 

Judgment. —A preliminary objection 
has been taken to the hearing of appeal 
No. 220 of 1909 that the Court is nob 
legally constituted. By the proviso to 
S. 101(2), Governmentof IndiaAcb, 1915, 
the Governor-General in Council is em¬ 
powered to appoint persons to act as 
Additional Judges of any High Court, for 
such period nob exceeding two years as 
inay bo required, and this is subject to 
tho further provision that the maximum 
number of the Judges of a High Court 
sliall be twenty. The Act which is acon- 
Bolidating oue reproduces in this proviso 
provisions of the Indian High Courts Act, 


1911 (1 and 2 Geo V, Ch. 18). Reading 
the proviso with S 32. luterpretaLion 
Act of 18S9, it is ailmittod that tlie 
power conferred may he exercised by tlie 
Governor-General in Council from time to 
time but it is said that, as regards each 
High Court, appointments can only he 
made for periods nob exceeding two years 
in all, however much they mav be re¬ 
quired subsequently. That would be a 
very singular provision in a permanent 
enactment and if it had been intended, 
would certainly have been expressed 
differently. The ordinary Judges who are 
appointed by the Crown hold the oflice at 
the pleasure of the Crown and form the 
permanent strength of tlie Court. The 
object of the measure clearly was to pro¬ 
vide for occasions when the permanent 
strength of the Court is unable to cope 
with tho work for disposal, hut the work 
is not sutheient to justify tho ajipoinb- 
nient of another permanent Judge, hy 
enabling additional Judges to beapijointed 
from time to time for such periods not 
exceeding two years as may ho found neces¬ 
sary. It has been said to be tho duty of 
the Court “bo make such construction of 
a Statute as shall suppress the mischief 
and advance the remedy,’’ lleydojis case 
(1), and it is not necessary to strain the 
language of the Statute in order to do so 
in this case. 

We cannot adoiit a construction which 
would defeat the intention of the legis. 
laturo and soon render this statutory pro¬ 
vision inap plicablo when most needed, 
merely because the power of appointing 
additional Judges is vested in his Excel¬ 
lency the Governor-General in Council 
and not in His Majesty,or because it is 
said that conceivably the power con¬ 
ferred might be abused. Tho proviso must 
be read as moaning that 'appointments 
may bo made from time to time for 
such period, nob exceeding two years, 
as may be required from time to time 
on each occasion when the power is 
exercised. The language and the policy 
of the Act are clear, and it is unnecessary 
to rely on the fact that this construction 
was repeatedly acted on under the Act of 
1911, as must have been perfectly well- 
known to those responsible for the con. 
solidating Act which reproduced its pro¬ 
visions. The objection therefore, asanm. 
iug it to arise on the facts, aHords us no 
ground for declining to hear the appeal. 

1. (ISyaj 3 Co Itep 7 a. --- 
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On fehe merits, we see no reason to 
dilTer from the conclusion arrived at hy 
the District Tulqe. We have deilt with 
the {acts fully in on iuli’ment on the 
miin appeal in Palaniammil v. Muthu- 
venk it icii'ila Mdninqarar (2). The ap- 
pellint iu XppsaU Nos. 2lh aul 214 of 
lOO'J claims under a dee I of mortgi^e. 
Ex. 10, for Rs. 000 executed by the first 
defendant for himself and as guardian of 
his minor son. The mooev is said to have 
been borr. wel to pav one Umayurbagarn 
Pillai, who was defendint I’s agentunder 
the powor-of attorney, Ex. PIH. We 
see no reason to dilTer from the findings 
of the District Judge based on a careful 
consideration of the evidence that the 
agent wl\o was guilty of gross breach of 
duty to bis principal did not spend any 
moneys and that the mortgage Ex. 15 ex¬ 
ecuted in favour of his relation vakil’s 
gumasta) was not supported by considera¬ 
tion. As regards the appellant in Appeal 
Suit No 220 of 1909, he has been found 
to have made common cause with defen- 
dints 21, in the interpleader suit whose 
interest was adverse to those of his 
principal, defendant 1 The District Judge 
has gone fully into the conduct of the ap¬ 
pellant in paras. 67 and 6Sof his ju Igment 
and we see no reason to differ from him. 
Owing to his breich of duty we do not 
think he is e-^titlel to recover anything, 
even assuming that money is due to him 
for work done as agant. The appeals fail 
and are dismissed with costs in Appeal 
Suits Nos. 219, 220 of 1909 and without 
costs in Appeal Suit No. 244 of 1909. 

_S^_/r.K._ Appeal fjiurnhsed. 

2. A I R 191S Mid 242=43 I 0 833. 


A. I. R. 1918 Madras 264 (1) 

Ayling and Seshagiri Aiyar. Jr. 

Sam'^ashia <4yyaraQi another —Plain¬ 
tiffs—Appellants. 

v. 

Ganapathi Ayyar and another —Defen¬ 
dants—Respondents. 

Appeal No. 394 of 1916, Decided on 
llth September 1917, against revised 
decree of Suh-Judge, Kumhakonam, in 
Original Suit No. 47 of 1913. 

Civil P C 15 of 1908), O 20. R 15-Fixing 
date of dissolution of partnership it matter 
of judicial and not arbitrary discretion — 
Ordinarily date of notice if any or plaint 
should be the date and not date of judg¬ 
ment. 

The discretion given to a Court by 0. 20 
K 16, to fix a date from which a partnership is 


1918 

to be declared dissolved is a judicial and notan 
arbitrary discretion. 

Ordinarily the Court should direct di.ssolution 
from the date of any notico “given” in that 
behalf by one of the partuer? or from the date 
of the plaint and where the parties have baen at 
arm’s lerii'th since the filing of the plaint; it 
should not declare that the partnership should 
stand dissolved from the date of the judgm'int. 

[P 264 0 2J 

Judgment.—The Subordinate Julge, 
in declaring that the partnership shall 
stand dissoved as from the date of the 
judgment has given no reason for fixing 
that date. O. 20 R. 15. Civil P. G. no 
doubt gives a discretion to the trial 
Court to fix the date; hut it is a judicial 
discretion and not an arbitrary one. 
Ordinarily as pointed out in Eindloy on 
Partnership p. 644, the Court should 
direct dissolution either from the date of 
any notice “given” in that 'behalf by one 
of the partners or from the date of the 
plaint. S. 25, Contract Act, shows that 
in some cases the date of the ju Igment 
would he the mssb convenient date: see 
also Lyn7t v. Tweddell (I). In the pre¬ 
sent case the parties have been at arm’s 
length since the filing of the plaint and 
an attempt to get a Receiver appointed 
was resisted by defendant 1. We think 
under the circumstances the partnership 
should stand dissolved as from the dite 
of the plaint. The decree will be amen¬ 
ded accordingly. There must be farther 
conse-iuential amendments in the deoraa. 
Each party will bear his own costs. 

.S.N./r.K. Decree varied. _ 

l". (1881)17" Oh I)~529. ” ' 

A. I. R. 1918 Madras 264 (2) 
Seshagiri Aiyar and Napier, JJ. 

Municip.il Council of Vizagapatam'^ 
Defendants—Appellants. 

V. 

William Foster — Plaintiff — Respon¬ 
dent- 

Second Appeal No. 1434 of 1916, De- 
eided on 14th December 1917, from decree 
of Dist. Judge. Vizagapitam, in App0®^ 
Suit No. 256 of 1914. 

(a) Tort—Liability—Municipalitief in lnd«» 
are liable for torts. 

Muoicipal Carporatious In India are liable fo' 
acts of misfeasance. [P 267 0 U 

^ fb) Tort —Negligence—Munjcipalilie* *’’* 
bound to maintain roads—Negligence in^ucb 
duty causing injury renders it liable. , 

It is the duty of Municipalities to lay 
maintain roads so that the publlo may pass over 
them safely and they are liable for injones 
resulting to the public through the oeglig^ot 
improper performance of that duty, fP 266 C H 
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❖ (c) Tori—Statutory bodies—Liability of 
Municipality for negligence in duty does not 
depend uoon whether it derives some gain. 

The Uability of statutory bodies for negligence 
is not based on whether a profit is derived hy the 
levy of a cess or toll from the public. The ques¬ 
tion whether it gives them an income over ex¬ 
penditure is not a criterion for enforcing liability. 
{Case■l'^w discwisci.). CP ^ 1* 21 

(d) Madras District Municipalities Act {4 of 
1884)—Tort, Vicarious liability. 

Municipalities in India do not act in the ex¬ 
ercise of Sovereign powers or as agents of the State 
in layine or maintaining roads. 39 Mad. 351, 
DisL [P 267 C 1] 

❖ (e) Madras District Municipalities Act 
<4 of 1884), Ss. 172 and 173-Municipality 
cannot shift its liability for non-performance 
of duty to contractor—They can indemnify 
themselves from him—Tort, vicarious liability* 

In the case of statutory bodies entrusted with 
the performance of public duties, their liability 
cannot be shifted to a contractor employed by 
them for a particular purpose They may bargaiu 
with the contractor that he shall perform the 
duty and stipulate for an indemnity from him if 
it is not performed. But they are not thereby 
themselves relieved from liability to those injured 
by the failure to perform it. [P 268 C l] 

(f) Tort—Negligence—Plaintiff injured by 
gravel deposited on road—Municipality held 
liable. 

PlaintifI sued the Municipal Council of Vizaga- 
patam for injuries sustained by him by falling on 
a heap of gravel thrown on to the side of a road 
and allowed to project 9 feet into the roadway in 
the course of some repairs which were entrusted 
to a contractor: 

Held: that the Municipal Council was liable in 
damages for negligence. [P 271 C Ij 

(g) Madras District Municipalities Act (4 of 
1884)—Municipalities—Powers are restrict¬ 
ed—Not self governing as in England—Their 
powers are derived from Government and 
they are governed by Acts. 

Per Sesharjiri Aiyar, J. —Mauicipil Councils in 
Madras arc statutory bodies with very circum¬ 
scribed powers and are not self-governing in the 
sense that Municipa,! Corporations in England 
ate. Though they are not a department of Cxovern- 
meut, their powers are derived from the Govern¬ 
ment and they are controlled by the provisions 
of the District Municipalities Act. 

(P 265 C 2 P 2G6 C l] 

(h) Tort—Misfeasance—Obstruction to use 
of full breadth of road amounts to misfea- 
-sance. 

The public have a tight to use the full breadth 
of a public road aud any obstruction to such use 
amounts to misfeasance fp 268 C 2] 

(i) Madras District Municipalities Act (4 of 
1884), S. 173—S. 173 does not apply to con¬ 
tractor repairing roads—It refers to tempor¬ 
ary obstruction by public. 

Per Napier, <7.-3. 173 does not apply to the 
case of a contractor executing repairs to a road 
under the orders of a Municipal Council. The 
section has roforenco to temporary obstructions 
to a thoroughfare by the erecting of pandals or 
arches by a private person and has nothing to do 
with the execution of repairs by the employees of 
the Municipality. [p 271-C 1] 

1918 M/34 & 35 


(j) Tort—Liability—Quaere. 

Whether a public body can bo liable for more 
non-feasance Qaaere. [P 271 C 1] 

(k) Tort—Act of State— Quaere. 

Whether the making of roads by the Govern¬ 
ment is an act of sovereign power. [P 269 C 2] 

B. N, Sarma —for Appellant;. 

P. Narayanaviurty —for Respondent, 
Seshagiri Aiyar, J,— The plaintilf 
sued the Municipality of Vizagapatam for 
compensation for injuries sustainel by 
him owing to the negligent stacking of 
gravel in a Municipal road. The Subord. 
inate Judge awarded damages to theextent 
of about Ri. 3,200 odd. The amount 
was increasei on appeal by the District 
Judge. In this second appeal, I shall deal 
with the various questions involved in 
the case, in the order in which they wore 
argued by Mr. Sarmi. The first conten¬ 
tion for the appellant was that Munici- 
palitiesin India have only delegated powers 
from the IjDcal Governments and that 
consequently their liability is subject to 
the samere3triction« as that of the Govern¬ 
ment. This contention was raised with 
reference to au observation of mine in 
Seoy. of State v. Cockoraft (l), where I 
pointol out that in laying out roads, the 
Municipal Corporations in America v/ere 
exercising to some extent sovereign func- 
tions. I took care in that judgment to 
reserve my opinion whether the principle 
on which American Tvlunicipal Corpora¬ 
tions are exempted from liability can 
apply to Indian Muncipalities. 

The various sections to which I\Ir, 
Sarma drew our attention point to the 
conclusion that the Municipal Councils in 
India are statutory bodies whose powers 
are very much circumscribed. S. 21 as 
regards constitution, Ss. 113,114 and 115; 
as regards limitations in the application! 
of funds and S. 4 (h) which relates to the' 
suspension of Municipalities show that] 
Indian Councils are not self-governing in' 
the sense that Municipal Corporations in 
England are. As regards the latter, char- 
ters have been conferred upon various 
towns since the days of Henry VI em¬ 
powering the inhabitants to govern them¬ 
selves completely. They have power 
to make laws, they have jurisdiction 
to administer justice, and they have got 
their quarter sessions. In most respects 
the English Corporations are complete 
governing bodies. Although I do not; 
wish it bo be understood that Mnnici- 
pal institutions in this country are a 

(1916) 39 Mid 351—27 I C 723, 
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of Governmenti, there can 
be no doubt that their powers are derived 
from the Government and are controlled 
by the provisions of the District Munici- 
nalities Act. I may draw attention in 
this connection to the Act which created 
the first Municipality in tlds country. 
Act 10 of 1H42 which was passed by the 
President of the Council of India was an 
enabling act. The preamble shows that 
it was intendel to enable the inhabitants 
of any place of puljlic resort or residence 
under the I'resiloncy of Fort William 
within the town of Calcutta to make 
better [u-ovision for purposes connected 
with public health and convenience. This 
Act was sui)se luently repealed and Act 2G 
of l^dO was passed. In this Act also the 
powers were very mucii limited. These 
enactments which Uavo subsequently been 
repealed and ro-enacte.l in a more com- 
prehciisivo form show that tiie powers 
conferred upon MuuicipaUtios are of a 
very restricted character, tliey, therefore, 
do not stand on the same footing as 
^lunicipal Corporations in l-lngland. To 
this extent I am in agreement with Mr. 
Sarma. 

The further question is whether in 
makingvoads, the indian Muncipalities are 
exorcising sovereign functions. The ex¬ 
tract quoted by the learned vakil for the 
appellant from 2a American Encyclopaedia 
shows that it is only in certain States 
that the Municipalities in the United 
States are exempted from liability for 
injuries caused by the negligence of the 
Municipal Corporations in maintaining 
stieebs. In other States the liability has 
been enforced: vide p. 1340 (19 d). The 
principle of liability in such cases was 
laid down in Parnaby v. Laucaater Cayial 
Co. (2). In that case it was laid down 
that a Canal Company vhich levied tolls 
was liable for negligence. Tenlal, C. J., 
said: 

‘‘^Ye concur with the Court of Queen’s Bench 
in thinking that a dirty of this nature is imposed 
upon the company, and that they are responsible 
for tho breach of it upon a similar principle to 
that which makes a shopkeeper, who invites the 
public to his shop, liable for neglect on leaving a 
trap door open without any protection by which 
his customers sutler injury.” 

It was contended before us that it is 
is only where a profit isderived by 
the levying of* tolls that the principle 
enunciated in this case can be held appli. 
cable. I find no justification for tbisdis 

^. (l839rir’Ad & E 2^ 


tinctioD. In most cases where a Corpora¬ 
tion is charged with liability for misfeas¬ 
ance in theclischarge of its duty, it would 
be alnaost impossible to prove that tbe 
particular department in administering 
which themisfeasanco was committed was 
giving a surplus income bo the corpora¬ 
tion. It is not denied that a road-cess is 
included in tbe general taxes levied byj 
the Municipality. The question as towhe-i 
ther that cess resulted in giving an in-i 
come over expenditure is not tho criterion' 
for enforcing liability. The only question) 
is whether the laying of tho road, as in 
tho case in 39 Madras, was a purely 
Governmental function for which no sort 
of tax is levied upon persons using that 
road or whether it is a road for using 
which some sort of consi leratiou is being 
paid by persons frequenting it. In Mersey 
Docks Trustees v. Gilds (3) it was do-, 
finitely laid down that a corporate body' 
authorized to perform a work and re¬ 
ceiving tolls in resj'Oct of it, though oh- 
taining no profit for itself from such tolls 
but collecting them for the maintenance 
of tho work and the pos.siblo fii’uro bere-j 
fit of the public, is responsible lor the 
injuries arising from the improper per-' 
fcrmanco of tint work, and that thel 
funl.s thus obtained must bo applied for 
the discharge of that liability. Lord 
Cranworth said that a 

"body of trustees constituted by Statute having 
the right to levy tolls for their own [rofitiu 
consideration of making and maintainiug a dock 
or a can.il is no doubt uu<ler a liabillity to make 
good to the person using tho dock or c.atiai any 
damage occasioned by tho neglect in not keeping 
tho works in proper repair.”. 

The other learned Lords agreed with 
this view. Reference may also be made to 
Hartley v. Rochdale Corporation ( 1)1 
Geddis V. Proprietors of Banu Reservoir, 
(o) Rey V. Williams, (b) Oibraltar S/inf- 
tary Commissioners \ .Orfila{l), Forman 
V. Canterbury Corporation (8), Gilbert 
V. Trinity House Corporation (9), -and to 
the latest judgment of Lush, J., in Me. 
Clellant v. Manchester Corporation(lO). 
The observabicn in Harris v. Baker (ll) 
that only an indictment lies has no ap- 
plioation to this country and I doubt 

3. USCG) 11 11 L C 6S6. 

4. (lOOSj 2 K B 51)4. 

5 (1878) SAC 430. 

G. (1884) 9 A C 418. 

7. (I890j 15 A C 400. 

8. (1S7U 6 Q B 214. 

9. (1886) 17 Q B D 795. 

10. (1912) 1KB IIS. 

11. (1815) 4 M d: b 27. 
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whether it ie any longer law in England. 
^Tn this country the prinoiple of making 
.Corporations liable for neglect of duty 
has been uniformly enforced. The-deci- 
'sion in Corporati07i of the Town of 
Calcutta V. Andersoii (12) is a strong 
authority for that proposition: notwith- 
standing the criticisms of the learned 
vakil for the appellant that that decision 
turned on the language of the particular 
section therein commented on. I feel no 
doubt that it enunciated agenerai principle 
of liability for neglect by corporation: Ha- 
jendralal Maneklal v. Surat CUv 
cipality (13). Dholka Toion Mujiicipalittj 
Ds^aibkii v.(U), Uolncrny v. Sezy.of 
S/ate(lo), all point to the same conclusion. 

I am therefore of opinion that in laying 
and maintaining a road, Municipalities in 
this country are not exercising purely 
sovereign functions and that consequently 
jthey are liable for misfeasance. In this 
view the decision in P. and 0. S. N. Co. 
V. Secy, of State (16), which discri¬ 
minates between the liabilitv of the 
East India Company for purely sovereign 
functions and other functions which in¬ 
volve transactions which can be carried 
on by private individuals, is fully satis¬ 
fied in this case. 

The next point argued by Mr. Sarma 
was that as there is no provision for 
damages in the District Municipalities Act, 
no claim for damages can Ho. I see no 
force whatsoever in this conttntion. The 
Act no doubt directs the ai)plic.ition of 
Municipal funds in a particular manner. 
That is a direction given ))y the Govern¬ 
ment to the statutory body. That direc¬ 
tion is not binding upon a person against 
whom a wrong has been committed by 
the statutory body. If authorities were 
necessary for this proposition I may refer 
to the case in Attcrney General v. Lewes 
Corporation (17), where it was held by 
Swinfen J^Iady, J., that the fact that the 
Public Health Act of 1875 provides a 
statutory remedy by complaint to the 
Local Government Board in the case of a 
local authority making default 

“in tha maintenance of existing sewers does not 
preclude a private individual from obtaining 
damagefi and an injunction against that Iccal 

1‘2. (I88i) 10 Cal 445. 

13. (1000) 33 Bona 303=3 I C 511 

14. (1913) 38 Bom 110=21 I C -47. 

15. (1012J 38 Cal 707=13 I C 370. 

10. (1808) 5 B 11 C R App 1. 

17. (1311) 2 Ob 495. 


authority in respect of a common law luiisanco 
arising from that default: Vide also Khajendra 
Xath V. Bhupendra Narayan (18).“ 

One other minor contention of 
Mr. Sarma may he disposed cf in a 
few words. lie argue 1 that as the 
plaintill' did not obtain a license under 
the Madras Act 1 of 1907, lie is not en- 
titled to damages. It would lead to start, 
ling results to hold that because a person 
passes in a vehicle in a i)ublic highway 
without obtaining a license for that 
vehicle he can recover no damages for in¬ 
juries caused to him by the negligence of 
tlie Municipality. No authorities were 
quoted for this laroposilion nor is it pos¬ 
sible to find any. The ne.xt point on 
which a great deal of learned argument 
was addressed to us by Mr.Sarma and by 
Mr. Nirayanamurtbi related to the ques¬ 
tion whether the Municipality can be 
held liable, inasmuch as it had given a 
contract for the making of the road to a 
contractor. I .am in agreement with 
Mr. S-irma (hat the contiactor to whom 
the work was entiustod must bo taken to 
bo an inde{<ondeut contractor, notwlth. 
standing tlie landing of the learned Dis¬ 
trict Judge that supervision was exercised 
over his work by Municipal subordinates. 
In Thornes Field Ecan.s v. Trustees, Pori 
of Bombay {id) and (Jlhnan v. Ju.Uices 
of Vie Peace for the Town of Calcutta 
(20) it was held that <an independent con- 
tractor would not be liable for torts. In 
Steel V. S'. Uy. Co. (21) Crowder, J., 
with the concurrenceof the other Jud'^es' 
saul: 

“Ths circumstance of the work being done by 
Furness under a contract, negatives his being a 
.seivaut of tho Company.” 

The Full Bench laid down that where 
w’ork is being done for a Railway Com- 
pany under a contract (parol or other, 
wise), tho company,are not responsible for 
injury resulting to a third person from 
the negligent manner of doing the work, 
though they employ their own surveyor 
to superintend it, and to direct wliat 
shall he done. In Overton v. Freeman 
(22) it was held that if one emijh.ys an¬ 
other to do an act which may be done in 
a lawful manner, and the latter in doin" 
it unnecessarily commits a public nuis” 
ancG whereby injury results to a third 

18. (lOlO) 38 Cal 2DG=8 I C 5Z0. " 

19. 11887) 11 Bern 329. 

50. (1872) 8 B L K 2G5. 

51. (1855) IG C 13 550. 

22. (1662) 11 C B 8C7. 
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rerson, the employer U oot responsible. 
The principle of these decisions is that an 
employer is entitled to expect of the con¬ 
tractor that he will perform the duty 
lawfully and without negligence. There¬ 
fore, if there has been illegality or neg¬ 
lect on the part of the contractor the 
employer is not ordinarily liable. Kefe- 
rence may also bo made to 23 American 
Encyclopaedia p. 1230. But, there is an 
exception to this rule even in the case of 
private employers and that is this. That 
where the employer is aware that the 
doing of a contract work involved a pub- 
lie danger he ought to see that the con- 
tractor so discharges his duty as to avoid 
such a danger. That was the principle 
enunciated in Corporation of the Town of 
Calcutta V. Andersori (12). There is an¬ 
other exception which is even more per¬ 
tinent to the present case, namely, that 
in the case of statutorv bodies entrusted 
with the performance of a public duty 
their liability cannot be shifted to a 
contractor. 

This principle is pointedly illustrated 
by the decision of Bindley, B. J ,.in [lar- 
da Ker v. Idle District Council (23). 
The distinction between the liability of 
the contractor to the emplo\er and the 
liability of the employee to the employer 
in the construction of public works is 
thus stated by the Bord Justice: 

“This principle lies at the root oi tbo modern 
decisions on the subject, and the distinction 
between the two classes is well illustrated by 
oomparinR Recdie v. London and North Western 
By. Co, (24) with Hole v. Sittingboiirne and 
Sheerness By. Co. (2.'>). In the first of these cases 
the defendants employed a contractor to build a 
bridge. One of his men carelessly let a stone fall 
on the plaintitl, and the defendants were held 
not liable. In the second case the defendants’ 
duty was to build a bridge which would open and 
let vessels pass. They employed a contractor, 
who built a bridge which would not open. The 
plaintiff was injured thereby, and tbo defendants 
were held liable for the consequences. The princi¬ 
ple to which I am referring is further illus¬ 
trated by ricUard v. Smif/r (20) (the coal-cellar 
case) and Gray v. Pullen (27), in which tbo 
Court of Exchequer Chamber, reversing the judg¬ 
ment of the Court of Queen’s Bench, bold the 
employer of a contractor liable for injury caused 
to the plaintiff by the contractor’s failure to 
make good a pavement under which he had con- 
etruotod a drain.” 

The learned Bord Justice quotes with 
approval a passage from Lord Blackburn’s 

23. (18g6) 1 Q B 335. 

24. (1849) 6 Railw Cas 184. 

25. (1861) 6 H & N 488. 

26. (1861) 10 C B (n s) 470. 

27. (1861) 6 B & S 970. 


judgment in Dalton v. Angus (28). On 
the other hand, a person causing some¬ 
thing bo be done, the doing of which costs 
on him a duty, cannot escape from the 
responsibility attaching on him of seeing 
that duty performed by delegating ib to ai 
contractor. He may bargain with the 
contractor that he shall perform the duty, 
and stipulate for an indemnity from him 
if it is not performed, but be cannot 
thereby relieve himself from liability to 
those injured by the failure to perform it. 
The present case comes within the princi¬ 
ple abo /0 enunciated. Story on Agency, 
S. 454, enunciates the same i)rincipl 0 . 

The next point urged for the appellant 
was that the stacking of the gravel on 
the road was not the proximate cause of 
the injury done to the plaintiff. The 
finding of the District Judge in para. 7 is 
against this contention. Mr. Sauna re¬ 
ferred to the fact that the road was 27 
feet in width and that the projection of 
the stacked gravel only extended to 9 
feet from the base. Even though there 
was a large margin for travellers to go 
through, the liability of the Municipality 
is nob lessened by that circumstance. It 
was pointed out in Queen Empress v.| 
Dolappa {2d) that the passer-by has a 
right to use the full breadth of the road: 
see also Wedneslury Corporation v.‘ 
Lodge Hole Colliery Co (30). The finding 
of the learned District Judge disposes of 
any contention regarding contributory 
negligence. It was not disputed that no 
red lights warning passers-by were fixed 
upon the gravel stacked in the read. I 
find no justification for re-opening the 
question that the plaintiff' was racing 
along the road when ho sustained injury. 

I must therefore disallow this conten¬ 
tion also. 

The last point related to the amount of 
damages, A great deal of argument was 
addressed to us on this subject. There 
can be no doubt that for two months after 
the accident the plaintiff was normally 
discharging his duties. Ib seemsalso clear 
that ho neglected a caution conveyed to 
him by hi? medical adviser in using bis 
right hand. It was after two months that 
ho was told that he must get his arm set 
right by a specialist in England. Ifc is 
open to doubt whether the necessity for 
going to England would have risen bad 
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29. (1838 

11 Mai 343. 

SO. (1905 

2KB 823. 











1918 


Municipal Council v. William Foster (Napier, J.) Madras 269 


the plaintiff been more careful or had he 
been more prompt in getting bis injuries 
redressed. I am therefore unable to 
agree with the District Judge that the 
cost of going to and returning from 
England should be charged against the 
Municipality. On the whole, consider¬ 
ing the various items of charges, I have 
come to the conclusion that the plaintiff’s 
damage should be reduced to Rs. 2,600. 
He will bo entitled to costs upon the 
Ks. 2,500 from the appellant. The ap¬ 
pellant will hear his own costs. The 
decree of the District Judge wdll be modi¬ 
fied to this extent. In other respects the 
second appeal will be dismissed. 

Napier, J. —This is an appeal from 
the decision of the District Judge of 
Vizagapatam confirming the decision of 
the Temporary Subordinate Court of 
Vizagapatam awarding damages to the 
plaintiff against the Municipal Council of 
Vizagapatam, in respect of injuries re¬ 
ceived by the plaintiff through the faulty 
condition of the road under the defen¬ 
dant’s control. The lower appellate Court 
has found that the injuries were caused 
owing to the plaintiff being thrown from 
his motor-bicycle in consequence of colli¬ 
sion with a heap of gravel projecting 9 feet 
into the roadway which was left un¬ 
protected by a light during the night. 
It has also found that there was no con¬ 
tributory negligence in the plaintiff. The 
District Judge has awarded him damages 
to the amount of Rs. 4,18015-0. To 
these findings and to this amount of da¬ 
mages several objections have been raised 
in this Court. The first is, that no suit 
will lie against a Municipal Council in 
respect of any such injuries, the second 
is that even if a suit will lie, the liability 
is confined to a narrow class of public or 
private boides to whicli the defendant 
Municipality does not belong: the third 
is, that the Council are protected by the 
fact that they employed a competent con¬ 
tractor and that the most that can be 
charged against them is a non-feasance; 
and the fourth is, that the greater part 
of the damages is too remote. The first 
objection is said to be based on the deci¬ 
sion of this Court in Secy, of State v. 
Cockcraft (l) whicli, it is contended, lays 
down that the making of roads by Govern¬ 
ment is anaetdone in exercise of sovereign 
powers; and it is sought to apply that 
doctrine to the present case by the argu¬ 
ment that Municipal bodies act only as 


agents of the State in respect of such 
matters. In my opinion the decision is 
not an authority for the broa*! proposi¬ 
tion asserted. That case decideil that the 
provisions and maintenance of a military 
road is a function of Government carried 
on in exercise of sovereign powers and 
that accordingly a person who receives 
injuries owing to the negligence of a ser¬ 
vant of Government in stacking gravel on 
such a road cannot recover in a suit against 
the Secretary of State. I am not pre¬ 
pared, without further argument, to ac¬ 
cept the proposition that the making of 
all voids and the repairing of all roads 
by the State is necessarily an act in 
exercise of sovereign powers. But I re¬ 
serve my opinion on this subject until 
the point comes for decision before me. 
But even if it be so, the proposed exten¬ 
sion of the principle to the making and 
repairing of roads by a statutory body 
seems to be without foundation. 

Mr. Sarma in bis able argument before 
us assumed, I think too lightly, that a 
statutory body acts as an agent of tho 
State and thus comes within the protec¬ 
tion accorded by that decision to the 
State and its servants. Tho foundation 
of this protection is set out in the case 
under consideration and in the decision 
in P. & 0. S. N. Co. V. Secy, of State (iG) 
which was followed. The proposition 
shortly stated is that by operation of 
statutes the same protection is given to 
the Secretary of State and his servants 
in respect of torts committed by them in 
the exercise of the functions of sovereign 
powers as is granted bo the Crown and its 
servants in respect of all torts, and that 
a suit will no more lie against tho former 
than a petition of right w'ill lie against 
the Grown or a suit against its servants. 
During the course of the argument, I 
asked for any authority from England that 
statutory bodies, in whom roads and tho 
right to repair are vested, came under 
the petootion given to the servants of the 
Crown, and tho learned vakil was unable 
to give me any. I am unable to see how 
a statutory body can ho raid to be either 
the servant or the agent of the Crown 
unless it is so constituted by the provi¬ 
sions in the Act. 

It may be that prior to the introduc¬ 
tion of legislation in this country, where 
the East India Company granted a charter 
to a body to exercise such functions, such 
body might be an agent or servant of tho 
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company, but bearing in raind the cases 
in which such bodies holding charters 
from the Crown have been held responsi¬ 
ble in Encland. I should be slow to 
accept even this proposition. I would 
especial!>■ refer to the case of tlie Maijor 
^ Burrjes.'ies of Lyme Begis v. Uenley 
(31). There the borough of Lvir-e Regis 
hell by Letters Patent from the King a 
certain pier on condition, among others, 
that they should repair and maintain it 
as necessary. The plaintiff’s premises 
having been injured by the sea in con¬ 
sequence of the disrepair of the pier, he 
brought a suit against the Mayor and 
Burgesses. It was held that the obli¬ 
gation to repair being one which con¬ 
cerned the public, an indictment would 
lie in case of non-repair against the 
Mayor and Burgesses for their general 
default, and an action on the case for a 
direct and particular damage sustained 
in consequence by an individual. Through¬ 
out the argument of counsel I can find no 
trace of the theory of agency, nor is it 
suggested in the judgment of the Court. 

With regard to a statutory holy it 
seems to me to be impossible to suggest 
that they are servants or agents. Thev 
are not ajipointed by Government, hut 
are created by the Legislature. Mr. 
Sarma argues from ths language of the 
District Municipalities Act that Govern¬ 
ment has power to suspend. That is 
undoubtedly so, but that power, like the 
body itself, is the creation of the Statute 
and must be exercised within the limits 
imposed. Without such a statutory 
power the Government could not dissolve 
or suspend a statutory body and it seems 
to me besides the question to examine, 
as the learned vakil has asked us to do, 
the sections of the Act for tlie pur¬ 
pose of ascertaining the rights that are 
vested in Government. I therefore hold 
that the doctrine pressed on us has no 
application to this case. 

The next point is that only a narrow 
class of public or private bodies can be 


made liable. This argument is foun 
on observations in two old cases: ? 
naby v. Ij(i?tcaster Canal Com'pony 
and Mersey Docks Trustees v, Gibbs 
In the first case it was held tha 
common law liability arose in the C( 
Company which took tolls for navigal 
to use reasonable care in makin® 
DavigatioD secure, an d in the second"’ c 
31. (1332) 3 B & Ad. if. 


that a private person or a company hav¬ 
ing a right to levy tolls in respect of 
performance of a particular work would 
be liable in damages for injuries occasion¬ 
ed by performing it improperly. In 
neither case, however, is it stated that 
the absence of profit or tolls would have 
made a dilference in the decision of the 
case, and even assuming that that view 
was taken in these earlier cases, and 
even if that is good law at the pretont 
time, it can have no application to pub¬ 
lic bodies as appears from other decisions 
by the House of Lords to w'hich I shall 
now refer. The first is a.decision of the 
Privy Council in the Bathurst Borough 
V. Maepherson (32). That was a suit 
arising out of injuries caused to the 
plainbiff by a non repair of a drain, Some 
doubt has been cast on this case in later 
decisions, but not on the point now un¬ 
der consideration. The next is another 
decision of the Privy Council in Gibral¬ 
tar Sanitary Commissioners v. Orfila 
(7). In this case, the Board repudiated 
the liability of the Commissioners, but 
in neither case did their Lordships con¬ 
sider the bearing of the question whe¬ 
ther these public bodies levied a toll. 
Later cases are Cowley v. Newmarket 
Local Board (33), Pictou Municipality 
V. Gcldert (34) and Sydney Municipal 
Council V. Bourke (35), the last two be¬ 
ing decisions of the Privy Council. In 
none of these was this ground even ar¬ 
gued. If. therefore, this principle has any 
application in these days, it must ba 
confined to private bodies, such as the 
Canal Company and the Dock Company. 

The next point taken was that the 
Municipality had been at most guilty of 
a mere non-feasance for which they'ara 
not legally responsible, and that any mis¬ 
feasance found was that of a contractor 
for which the Municipality was not 
responsible, Mr. Sarma argued that the 
only breach of duty which could be 
laid in this case was under S. 172, 
District Municipalities Act, which re¬ 
quires that a Mnnicipal Council shall 
during the repair of any street take 
proper precautions for guarding against 
accidents and shall cause every such 
street during its repair to be sufficiently 
lighted and guarded during nigh t. He 

S2. (1879) 4 A C 956. 

33. (1392) A C 845. 

34. (1393) A 0 524. 

35. (1895) A C 433. 
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wished us feo read that section with S. 173 
as applying to the facts of this case. 
S. 173 provides that no person shall cause 
any obstruction in any street, without 
the written permission of the Chairman 
and that when such permission is granted 
such person shall take proper steps to 
prevent accidents. His argument was 
that a contractor executing repairs to a 
Iroad under the orders of the Council was 
|i person to whom S. 173 applied. I am 
•clearly of opinion that this section has 
no application. It has reference to 
temporary obstructions to a thoroughfare 
‘by the erecting of pandals or arches by 
ji private person, a procedure with which 
we are familiar. All the secbionsgrouped 
together under Ch. 4, streets (a) refer to 
projections and obstructions created by 
private persons, and have nothing what¬ 
ever to do with execution of repairs by 
employees of the Municipality itself. 
This argumenfbherefore fails, and in this 
jview 1 do nottliink it necessary to discuss 
at any length the dilTicult question whe¬ 
ther a public body is liable for mere non¬ 
feasance. 

It was undoubtedly so held in a case 
above referred to, Bathurst Borough v. 
Macpherson (32), where the liability 
was put on the broad proposition that 
neglect to repair a drain caused a nuis¬ 
ance in the highway for which the 
borough was liable, and their Lordships 
expressly say that there is no principle 
upon which a distinction in this respect 
between non-feasance and misfeasance 
can be supported. There are however 
later cases, such as the Pictou Mujiici- 
pality case (34) and the Sydney Munici¬ 
pality case (35) above referred to, which 
directly negative that view, and draw a 
distinction which, the Board in the ear¬ 
lier case said, should not bo drawn. The 
question will require fuller consideration 
in the light of the latest decisions of the 
Board when it arises necessarily for 
decision before this Court. In my opin¬ 
ion the liability of the Council must rest 
on the admitted fact that a heapof gravel 
was thrown on to the side of the road and 
Ulowed to project 9 feet into the road- 
.vvay. This is an undoubted misfeasance. 
The question is, whether the fact that it was 
done by an independent contractor will 
protect the defendant. Mr. Sarma relied 
strongly on the case of Daniel v. Metro¬ 
politan Ry. (3*)). The injury caused to 
3G. ViyTl) & K L 45. ... ^ 


the plaintill in that case was due to the 
fall of an iron girder cn a train, which 
girder was being erected by a contractor. 
The decision was that the accident was 
not one which the company was hound 
to anticipate and against which it was 
bound to take precautions. 

Although there are observations iu the 
judgments of the learned Lords about 
persons over whom the railway contrac¬ 
tors have no control, I have no doubt 
that the basis of the decision in that 
case was absence of any nogUgeuce, that 
being at all events the only ground on 
which Lord Colonsay bases his decision. 
At all events all the learned Tjords agree 
in holding that there was no misfeasance 
by the contractor. The true proposition 
seems to me to be contained in the pro¬ 
position laid down in Gibraltar Sanitary 
Commissioners v. Orfila (7), with the 
corollary to be found in the language of 
Lord Blackburn in Dalton v. Angus (2S). 
The first case decides that the powers 
conferred on a body created by Statute 
must be executed with due care. In the 
absence of contrary^ intention its duties 
and liabilities are the same as those im¬ 
posed by the general law on a private 
person doing the same thing. And the 
corollary is as folio-vs'.—A person causing 
something to be done, the doing of which 
casts on him a duty, cannot escape from 
responsibility attichingon him of seeing 
that duty parformel by delegating that 
to a contrictor. lie may harg'iiii with 
the contractor that he sliall perform the 
duty and stipulate for an indemnity from 
him if it is not performed. But ho can¬ 
not thereby relieve himself from liability 
to those injured by the failure to per¬ 
form it. This proposition of law was 
quoted by Lindley, L. J., in Ilarda Ker 
v. Idle District Council (23) and treated 
as an authoritative exposition on the law. 
In that case the District Council em¬ 
ployed a contractor to construct a certain 
sewer. In consequence of his negligence 
in carrying out the work a gas main was 
broken with the result that an explosion 
took place by which injury was caused 
to the wife of the plaintiff and to his 
premises. 

The Court of appeals, presided over by 
that eminent Ju.lge mentioned, held that 
the District Council were responsible for 
the contractor’s negligence. Lindley 
L. J. in paraphrasing Lord-Blackburn’s 
view says, that in Hughes v. Peroi 
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val (37), Lord Blackburn points out that 
tlio en-'plcyer’s duty N^as to see that his 
contractor did his work properly and 
adds: "Lord Watson, in tlie saiiie case, 
said the same thing.” The doctrine was 
applied to a later case which is on all 
touis with l!i 0 present case. That is 
Fenny v. WivillcdGn Urban District 
Cou)ieii (oS), which is also a decision of 
the Court of Appeal. Tliere, their Lord¬ 
ships pointed out the limitation to the 
doctiiue which wiil also be found in 
Lord Blackburn’s judgment. They say 
that w here the act of negligence is a mere 
casual or collateral act, such as a w'ork- 
raan employed on the work negligently 
leaving a j'ick-nxe or such like on the 
road, the Council would not be responsi¬ 
ble for that negligence of the contractor s 
servant. That is the proposition of law 
stated in Pickard v. Smith (26). But the 
Court held it had no application to a case 
where a statutory authority has power 
to do something to a road which will 
Diako it dangerous wdiile it is beiug done, 
for then there is a duty cast upon them 
to take care that the Queen’s subjects 
are not injiuccl by any carelessness in the 
doing of that which has to be done, 
whether that action be the action of 
their own servants or of an independent 
contractor. This decision and the princi¬ 
ples stated in it cover the present case 
exactly. I am therefore of opinion that 
the employnaenb of a contractor did not 
relieve the Council of their liability. 

On the question of remoteness of dam¬ 
age, T do not think it necessary to say 
anything more than that I agree .with 
my learned brother on this point, that 
the damages should bo reduced to the 
sum of Rs. 2 500. The decree will ho in 
the terms proposed by him. 

S.N./r.k. _ Decree varifid. 

37. (1SS3) SAC 443. ~ 
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Wallis, C. J. and Kdmaraswami 

Sastri, j. 

Doraisami Pillai — Plaintiff—Appel¬ 
lant, 

V. 

Chinnia Goundan and others —Defen¬ 
dants—Respondents. 

Civil Appeal No. 83 of 1916, Decided 
on 28th September 1917, against decree 
of Sub Judge, North Arcot, in Original 
Suit No. 37 of 1914. 


(a) Hindu Law—Adoption—Custom—Con 
sent of gs apinda after adoption does not 
validate it. 

Tbe custom under which tfce consent of the 
sapindas is held to validate an adoption by a 
Hindu widow cannet be extended to consent 
given long after the date of tbe adoption 

IP 273 C 1] 

(b) Civil P. C. (1908), O. 6. R. 17.— 

Amendment of pleadings—Fresh cause of 
action arising after institution of suit can be 
included in suit by amendment of pleadings 
— Practice—Subsequent events. 

Courts have a wide discretion vested in them 
of allowing amendments of pleodicga at any 
stage cf the trial of a suit and a cause of action 
which arises subsequently to the institution of a 
suit may be included in the suit by such amend¬ 
ment, provided the ameridment is otberwiso 
proper and docs not prejudice the other side. 
Bourhe v. Davis, (1690) 44 C h. D. 110, Dial. 

[P 27.3 C 2, r 274 C 1] 

C. V. Ananthakrish7ui Aiycir for Ap¬ 
pellant. 

P. E. Ganapathy Aiyar —for Respon¬ 
dents. 

Wallis, C. J.— This is an appeal from 
a decision of the Subordinate Judge of 
North Arcot, dismissing a suit by the 
plaintiff for redemption of the n;ortgage 
Ex. 7 executed by the senior widow of 
the last male owner on 27th February 
1S75, and also for a declaration that a 
lease executed by her previously on 29th 
October 1874 (Ex. 13) is not binding on 
tbe plaintiff. The plaintiff s suit was 
based on the alleged adoption of his 
father by the junior widow of the last 
male owner in the year 1679. The last 
male owner died about the year 1850, 
and there is really no evidence of any 
authority given by him to his widow bo 
make the adoption. Another question 
which arises is whether one widow could 
adopt without the consent of the other 
widow, and then there is the question 
whether tbe adoption was made with the 
consent of the sapindas. On the latter 
question the Subordinate Judge has found 
that it is not shown that the adoption 
was made either with the consent of the 
senior widow or of the sapindas. The 
next reversioner comes forward now as 
P. W. 1 and says that he was present 
and consented. But in 1390 he filed a 
suit to declare the adoption invalid, and 
little weight attaches either to his testi¬ 
mony or to the testimony of the third w*it- 
ness tor the plaintiff whom the Subordinate 
Judge has not believed. We are therefore 
not prepared to interfere with thefinding 
of the Subordinate Judge that the con¬ 
sent of the sapindas at the time of the 
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adoption has not been proved. There is 
considerable evidence that many years 
later, the reversioners gave their consent 
to the transaction. 

But \^e are not prepared in the absence 
of authority to hold that such subsequent 
assents of the sapindas would validate 
the adoption. The doctrine of the con¬ 
sent of the sapindas validating an ad¬ 
option, which was laid down by the 
Privy Council in the Bamnad case 
[Collector of j\Iadura v. j\IooUoo Ravia- 
linga Sathupathy (l)] was based largely 
upon the custom prevailing in this part 
of India, rather than upon cited texts. 

A different custom prevails inBombay and 
Bengal. We are not prepared, in the 
absence of any evidence or authority, to 
hold that the custom under which the 
consent of the sapindas is held to validate 
adoption can be extended to consent given 
long after the date of the adoption, and 
we think that considerable inconvenience 
and uncertainty would result from giv¬ 
ing the doctrine any such further de¬ 
velopment. It is, therefore, unnecessary 
to consider the question of the alleged 
failure of the senior widow to give her 
consent or the effect of her having subse¬ 
quently given it. On this finding the 
plaintiff’s case as originally laid in the 
plaint must fail. 

The adoption was not proved. But in 
a supplemental written statement which 
he put in, he relied on a release (Ex. R) 
which was executed in his favour after 
the filing of the plaint by the person who 
was the right heir of the last mala 
owner on the death of the junior widow 
in 1902, if there was no adoption of the 
plaintiff’s father. That document was 
entered into between the plaintiff, who 
with his father before him had been in 
possession of the estate for a great many 
years on the footing of the adoption, and 
the person who was entitled to succeed 
in 1902 if there was no adoption. By 
that document the heir released all his 
rights in favour of the plaintiff. We 
cannot agree with the Subordinate Judge 
that Ex. R does not purport to be and is 
not a conveyance. The word used is 
release, but the intention to transfer any 
rights which the executant of the docu¬ 
ment had is clear, and weseeno sufficient 
reason why it should nob be treated as a 
conveyance. The question next arises 
how far the plaintiff should be allowed 
' 1. (1867') U M 1 A'jjo^iO \V“R if (pTIp 


to rely upon this title in the present 
suit. 

The matter was made the subject 
of an issue which was clearly, in our 
opinioD, intended nob only to raise the 
question whether he w^as entitled to put 
forward such a claim, in this suit, bub 
also whether such a claim, if put forward, 
would be a good one. The Huhordinate 
Judge held that Ex. K, whicli was 
executed after the institution of the 
suit, could not supply the plaintiff’s 
want of title, and it has been stre¬ 
nuously contended before us that a 
cause of action which arises subse¬ 
quently bothe institution of the suit can¬ 
not properly be included in the suit by 
amending the pleadings and must form 
the matter of a fresh suit: Attorney^ 
General v. Corporation of (2), 

Evans v. Bagshaw (3), Creed v. Creed 

(4) , Prannath Shalia v. Madhu Khulu 

(5) , Sarat Chandra Banerjec v. Ajairba 
Krishna Boy (0), Mathura J/o/ia?z Saha 
v. Bainkuviar Saha {'i),Bangayya Bcddy 
v. Suhramanya Aiyar (S). The English 
decision relied on by the other side, 
Bourke v. Davis (9), is not strictly in 
point as what happened was that the 
plaintiff, who discovered after the in¬ 
stitution of the suit, that he was not the 
owner of the bed of the river as he had 
supposed and obtained a conveyance of it, 
was allowed to issue a fresh sviit as to 
the infringement of his right as to the 
bed of the river, and both suits were 
ordered to be tried together. Tliere are 
DO English decisions since the Judicature 
Act that such a course is absolutely 
incompetent, and on the other hand, as 
observed in Kisandas Bupshand v. 
Bachappa Vithoba Shilwant (10), the 
discretion conferred under 0. 6, R. 17, 
of the Code and 0. 28, R. 1. of the Eng¬ 
lish Rules is very wide. In the present 
case the plaintiff s father had been in 
possession of the estate as adopted son 
of the last male owner until his death, 
with the consent of all the reversioners, 
and the plaintiff had succeeded him and 
instituted the present suit on the footing 

2. (18G3) 3 Da G J & S C37. 

3. (1870) 5 Ch 340. 

4. (1913) Irish Rop Oh 43. 

5. (18801 13C 96. 

6. (1011) me 167. 

7. (1916J 43 Cal 790=35 I C 305. 

8. <1917) 40 Mad 305=40 I C 429 (F-B). 

0. (1890) 44 Ch D 710. 

10- (1909) 33 Bom C44=4 1 C 726. 
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that his title was unquestionable, as in- 
deerl it was so far as his family is con¬ 
cerned. When it was questioned by the 
defendant, he at once put himself right, 
\3 far as he could, by obtaining Kx. R 
from the next reversioner, and put in an 
additional written statement on which an 
iissue was raised, apparently without ob- 

state ’of things I do not think 
|that we are compelled in appeal to say 
that the amendment was wrongly allowed 
and that the issue as to the plaintiff’s 
irights under Ex. R was wrongly raised. 
'To say that a plaintiff cannot he allowed 
to cure a formal defect in his title to sue 
at an early stage of the suit as soon as it 
is challenged and must be driven in every 
such case to a fresh suit, appears to me 
to impose an undue hardship on litigants 
in India having regard to the state of the 
law as to court-fees and to the costs of 
litigations; and I do nob think we are 
compelled by authority to adopt such 
a view as to interfere in appeal in any 
case where such an amendment has been 
allowed in the lower Court. I am. of 
course, assuming that the amenIment is 
•otherwise profier and does not prejudice 
•the other side. As regards the plaintiff’s 
•claim to releom the mortgage, the mort¬ 
gage has nob yet become barred and will 
nob be barred for a great many years more 
and in these circumstances we think that, 
having regard to the issue which has 
been framed, he should be given relief 
so far as regards the redemption of the 
mortgage. As regards his claim for a 
declaration that the prior lease is not 
binding upon him, that stands in a very 
different position because assuming there 
was no adoption the right of his assignor, 
the next heir, arose on the death of the 
last widow in 1902 and is alleged to 
have become barred even before the date 
of the assignment. We think it would 
be wrong bo allow the plaintiff to ques¬ 
tion that lease in this suit. The position 
is a somewhat curious one. The lease 
(Ex. 13) of 29th October 1874 was a per¬ 
manent lease of three villages executed 
by the senior widow in favour of one 
Rapi Reddy, the ancestor of these defen¬ 
dants, and the usufructuary mortgage 
(Ex. 7). of.27bh February 1875 was n 
mortgage by the same senior widow to a 
third party of one of these three villages, 
in which it was recited that she had 
arranged with Papi Reddy that the mort¬ 


jjecbion. 

In this 


gagee’s possession should nob be inter¬ 
fered with, and by Ex. N executed shortly 
afterwards on Isb starch 1375 in favour 
of the mortgagee Narayanasami Reddi, 
she affirmed the lease for the period 
of the usufructuary mortgage till the 
mortgage is redeemed. Then by Ex. 
9of I46h March 1876,Narayanasmi Reddy, 
the mortgagee, assigned to Papi Reddy 
his rights under Ex. 7 and Ex. N, which 
was the supplemental lease in which it 
was recited that Papi Reddy had attest¬ 
ed it to show that he had suspended his 
rights under the lease as regards this one 
village until the mortgage should bo 
03 rn0(^ 

Thus by Ex. 0 of 14bh March 1376 the 
mortgigse assigned all his rights to Papi 
Reddy who thus united in his own per¬ 
son right under the original lease Ex. 13, 
the mortgage Ex. 7 lease supple¬ 

mental bo the mortgage, Ex. N. The re¬ 
sult of these transactions is that, on re¬ 
demption, the defendant will be entitled 
to remain in possession under the lease 
Ex. 13 and subject to the terms of that 
lease, which we as have already held can¬ 
not he questioned in the present suit, and 
there will be a declaration to that effect. 
The plaintiff is desirous of being allowed 
to redeem even on these terms. In the 
result we reverse the decree of the 
Court and direct the Subordinate Judge 

to take the necessary accounts and pass 

a preliminary decree for redemption. The 
plaintiff must pay the costs of this ap¬ 
peal. The other costs bo be dealt wibli 
in the decree. 

Kumaraswami Sastri, J. I agree. 

S.N./r.iC Appeal 
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SESIIVGIRI AIYAR AMD BakewelIj. JJ 
B, S. Rama Shenoi and another- 

Plaintiff’s—Appellants. 


V. 

M. A. Hallagna aiioiher'-'DQioa- 
dants—Respondents. . 

Second Appeal No. 2131 of 
Letters Patent Appeal No. 56 of 191^' 
Decided on 20bh March 1917, against the 
decision of Ayling, J. in Second Appeal 

No. 999 of 1914. ^ 

(a) Civil P. C. (5 of 1908), O. 21. R- 63- 
Suit under—Burden of proof is on plainliii* 
Under 0. 21, R 63. the burden is on the plain¬ 
tiff to establish his claim. [P 

*{b) Civil P. C. (5 of 1908), S. 13 (d)- 
Foreign judgment—Erroneous view of bur- 
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den of proof—Judgment is not 'one not given 
on merits’ or ‘erroneous on face of it.’ 

A wrong view of a Foreign Court as to onus of 
proof will not have the effect of rendering its 
judgment one ‘not given on the merits’ within 
the meaning of S. 13 (b), Civil P. C., or of render¬ 
ing the judgment erroneous on the face of it. 

IP 275 C 2] 

(c) Civil P. C. (5 of 1908), S. 13 (d)—Error 
of law does not invalidate foreign judgment 
—When can such judgment be said to be 
opposed to natural justice explained. 

A foreign judgmeut is uot liable to be vacated 
merely on the ground of its cont.aiuiug a mistake 
of law. Thera must be something in the proce¬ 
dure anterior to the judgment which is repugnant 
to ‘natural justice*. A mere incorrect view of 
law by a foreign Court will not give the British 
Indian Courts jurisdiction to say that the judg¬ 
ment is opposed to ‘natural justice’ within the 
meaning of S. 13 (d). [P 276 C 1] 

K. Pandalai and C. V. Ananthakrishna 
Aiyar —for Appellants. 

C. Madhavan Nair —for Respondents. 

Judgment.—A decree was obtained 
against the elder brother of the plaintiff 
in the Cochin Court. In the cause title, 
he was described as the manager of the 
joint family. Apparently the plaint al¬ 
leged that the family property was liable 
for the claim as the debt was contracted 
for family purposes. The defendant in 
the Cochin Court pleaded that no decree 
should be passed against him as mana- 
ger. Therefore issue 7 was framed. The 
Cochin Court held that the burden of 
proving that the defendant was not the 
manager and that the debt was not bind¬ 
ing on the family lay upon him, and 
passed a decree against him personally 
and against the family properties. The 
decree was executed against the Cochin 
properties and then transferred to the 
British Court under S. 44* Civil P. G. In 
our Court, a claim was preferred by the 
plaintiff against the attached properties 
on two grounds :—(a) that the defendant 
in the Cochin suit had become divided 
from the plaintiff before suit and (b) that 
the decree was otherwise not executable 
against the properties in the possession 
of the plaintiff. The claim was rejected. 
The plaintiff has brought this suit to 
establish his right. The Courts below 
have dismissed the suit. Hence this 
second appeal. Dr. Pandalai, for one of 
the brothers, the appellant in Second 
Appeal No. 2181 of 1915, contended that 
it was the duty of the Courts below to 
have decided whether there was a divi¬ 
sion prior to the Cochin suit and whe¬ 
ther the brother who was sued in that 
Court was the manager. It is clear under 


R. 63, 0. 21, that the burden of proof is 
on the plaintiff to establish his claim. 
Beyond stating tliat he was divided, he 
has asked for no issue; and has adduced 
no evidence on the question of division or 
managership; the itlaintiff is not there¬ 
fore entitled to ask us to send the case 
down for a finding on that question. 

The learned counsel further contended 
that as the Cochin Court was wrong on 
the question of the burden of proof, the 
judgment must be deemed uot to have 
been given on the merits. We are un¬ 
able to accept this contention. In tlio 
Cochin Court, the general law adminis¬ 
tered relates to Marumakatayam tar- 
wads; and as in a suit against the 
karnavan as such the decree would Ije 
binding on the anandravans, unless the 
latter could show' that tlie karnavan was 
not acting on behalf of the tarwad, the 
idea seems to liave gained ground that in 
the case of suits against managers of 
Marumakatayam families the onus is on 
the other members to show that the debt 
is not binding on them. This is not the 
law as it obtains in British India. It 
is for the creditor to prove that the debt 
is recoverable against the membersof the 
family; we may therefore take it that 
the Cochin Court was right in its view 
of Hindu law. Does that render tlie julg- 
ment one not given on the merits ? Wo 
have not before us all tlie materials on 
which the Cachin julgment was lia.^ed. 
Consequently, wo are unable to hold that 
the decision was not on the merits. The 
decision of the Judicial Committee in 
Keymer v. Viswa7i'itka7n lieddi (l) hasi 
no bearing on the present case. There i? 
no .warrant for the proposition that a: 
wrong view as to onus would have the' 
effect of rendering a foreign judgment! 
one not given on the merits. 

Mr. Ananthakrishna Aiyar who ap¬ 
peared for another brother, theappellant 
in the connected appeal, raised a more 
serious contention. He argued that as 
the Cochin Court was manifestly wrong 
on a point of Hindu law, the judgment 
was contrary to natural justice. In this 
connexion, we notice that the language of 
Cl. (d), S, 13, has undergone change. In 
the old Code, the words were “if it is in 
the opinion of the Court before which it 
is produced contrary to natural justice. 
The present langiiage in S. 13 (d) is: _ 

1. A I R 1910 P 0 121=38 I C 6i3=14 I A 
6=40 Mad 112 (P C), 


2(6 Madras Ganapathy v. Subba Nayakkan 

“where tbc prcceedlugs in which the judgmeDt 


was ODtained are opposed to natural justice.” 

This change carried out the view of 
Bramwell, B., in Crawle}! v. Issacs (2). 
The learned Baron there said: 

“I think the term ‘natural justice’ which has 
been U'Od fn reference to foreign judcmeiits re* 
icrs rather to the form of frccodure than to the 
merit.- of the particular c.i.= c, p. 631.” 

Conteqiiently, the jnero fact that n 
judgnQent is wrong in jaw is not enough. 
There must be something in the pro- 
iCedure anterior to the judgment which is 
repugnant to natural justice. That can« 
not be said of the present case. Farther 
as pointed out by Lord Chelmsford in 
Liverpool Mari?ie Credit Co. v. Hunter 
(3), a mere incorrect view of law by a 
foreign Court would not give jurisdiction 
to our Courts to say that the judgment is 
oppo-ed to natural justice: see also per 
Cockhurn, C. J., in Imrie v. CaHrique 
(d) and Sco^^ v. Pilkingtcn (oX Mr. 
Ananthakrishna Aiyar drew our attention 
to Messiiia v. Petroccchino (6). In that 
case it was pointed out that unless there 
was a manifest error or fraud in the pro- 
-ceodiegs of the judgment, the British 
iCourt should give olTect to it. A wrong 
jview as to onus does not render a judg- 
Iment erroneous on the face of it. More¬ 
over having regard to Liverpoed-Marine 
Credit Co. v. Hunter (3) we are unable to 
hold that a mistake as to law, which is 
all that can be alleged against the deci¬ 
sion in the present case, would be sutfi- 
cient to vacate the foreign judgment. For 
these reasons, we think the decision of 
the Courts below is right and we dismiss 
the second appeal with costs. The Letters 
Patent Appeal also follows. 

S.K./r K. Appea'fi di^mij^d. _ 

~2. (18G7) 10 L T 523. 

3. (18CS) 3 Ch 473. 

4. (19G0) 141 E R 122-2. 

5. {1^G2) 121 E R 978. 

iv. (1872) 4 r C 114. 
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Oldfifld and Phillips, JJ. 

Ganapathij Moopjpen and another — 
Plaintiffs—Appellants. 

v. 

Suhha Naijakkan and others —Defend¬ 
ants—Respondents. 

Second Appeal No. 56 of 1915, Deci¬ 
ded on 19th December 1917, against 
decree of Disb. Judge, Madura, in Appeal 
Suit No. 258 of 1913. 

Specific Relief Act (1 of 1877), Ss 42, 52 
and 54—Obstruction to marriaga procession 
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— Suit for injunction and declaration of 
right lies on proof of special damage—Actual 
obstruction cr use of violence need not be 
proved—Special damage does not necessi^rily 
imply pecuniary damage—It may be mere 
inconvenience caused—High way—Tort. 

Wbero a marriage precession is obstructed from 
passing along a public road, an action lies, on 
proof cf special damage, for a declaration of the 
right to pass along the road and for an injunc¬ 
tion restraining the obstruction. .37 I. C. 977, 
29 I. C. -243 7 7. C. GG3, andl 7. C. 71G Dist, 

[P 273 0 2] 

Id such cases, proof of actual ob.'truction or 
the useof violence is unnecessary. It is enough 
to show that owingtotbo hostile attitude of the 
obstructors, the procession was not able to start. 

fP 277 C 1] 

By special damages is not meant actual pecu¬ 
niary loss. [P 278 C 1} 

The special damage may consist iu tbo incon¬ 
venience cr loss consequent on a postponement of 
the marriage or waste of time involved in taking 
another route, or it may consist in some damage 
peculiar to the community constituting the pro¬ 
cession. [B 277 C 11 

C. S. Venkatachariar —ior AppelHnts* 

S. Srinivasa Iyengar and S. Desika- 
chariar^loT Reapondenfs. 

Judgment -—The plaintilTs appellants 
are members of the Muppan caste and 
sued for a declaration, injunction and 
damages, becau;e defendant?, members of 
other cistes, i-revented their taking a 
marriage procession by the street along 
which it is, they alleged, customary to 
bake them. The lower appellate Court 
ill the decree appealed against confirmed 
the District Munsif’s decision dismissing 
the suit in toto. An attempt was made 
to suppoit this decision on the ground 
that the lower appellate Court erred in 
finding that the procession was prevent¬ 
ed. It is true that it did not start and 
that its progress was not actually obstruc¬ 
ted. But as the lower appellate Court 
found it did not start owing to defend¬ 
ants’ hostile attitude and we agree that 
so far as plaintiffs proved, (sic) sufficient 
proof of actual obstruction or the use of 
violence being unnecessary. The next 
question raised was whether the ro^d 
the use of which was disputed, is public 
But the lower appellate Court did nob 
decide it, holding as we understand that 
plaintiffs could not in any caso succeed m 
the absence cf proof of special damagst^P*^ 
dealing with the question of special 
damage on the sole ground that their pre¬ 
cession could in fact have gone byanother 
route and that the postponement of tp® 
marriage was nob entailed. This, it 
urged, is too restricted a view, firstly- 
because proof of special damage is 
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necessary, secondly, because the lower ap¬ 
pellate Court should have found that proof 
of it was forthcoming. 

As regards the first position we have 
been referred to a very recent unreportod 
decision of this Court, Subbayya Nada7i 
V. Aiyavoo Reddi (l) (Second Appeal No, 
2315 of 1914), in which Napier, J. (Ayling, 
J., expressing general concurrence)doubt¬ 
ed the validity of the contention that 
mere obstruction to a procession was in¬ 
sufficient to justify grant of an injunction 
without proof also of loss of property or 
personal injury, his doubts being founded on 
the apparent inconsistency between certain 
observations in A7idi Moopan v. Mtithu- 
virama Reddy (2) and Bailingappa v. 
Dharmappa (3), and the decision in 
Kandasawmy Mudali v. Subraya Mudali 
(4). But firstly, it is not clear that the 
learned Judge was dealing with the neces¬ 
sity for proof of special damage and not 
with the difi’erent question to which I 
return, whether any had in fact been 
established. And next the throe cases 
mentioned are distinguishable from the 
case which was before the learned Judge 
and from that now before us, because in 
each of the former there was a magisterial 
order obtained by the defendants forbid¬ 
ding the procession, whilst in the latter 
such orders were either not relied on or 
not established. This distinction being 
available, it is unnecessary to consider 
the ground of decision in these cases more 
closely and it is sufficient that in Kanda¬ 
sawmy Mudali v. Subraya Mudali (l) 
and Andi Moopan w.MuthuviramaReddy 
(2) the necessity for proof of special 
damage in the absence of a magisterial 
lorder was fully recognised. Such proof 
must, therefore be required in this case. 

The remaining question is whether the 
lower appellate Court’s finding that the 
postponement of the marriage was not 
rendered necessary exhausted the matter. 
It no doubt was conclusive as regards one 
head, under which plaintiffs claimed pecu¬ 
niary damages, the loss incurred in con¬ 
sequence of their preparation on the day 
'fixed becoming useless. But proof of ac- 
.tual pecuniary loss is not essential. Vide 
^Abdul Miah v. Nasir Uadommed (5) 
Siddeswara v. Krishna (6) and the judg- 

T. (1917J 37“l C 977. .. 

2. (1916) 29 I 0 248, 

3. (1910) 34 Bom 571=7 1 C GG3 

4. (1909) 32 Mad 478=1 I C 716 

6. (1895) 22 Cal 551. 

0. (1801) 14 Mad 177( 


meat of Sundara Aiyar, J., in Khaji Sijyad 
Hussai7i SaJieb v. Ediga Narasimhappa 
(7). The true principle is that laid down 
in a case, which has been followed fre¬ 
quently in this country, Wintjrbottom v. 
Derby {Earl) (S) that: 

“he only can maintain an action for an obstru¬ 
ction who hassusi^ained sons damage peculiar 
to himself, his trade or calling. ’ 

The points for consideration in the 
present case are aocorJingiy whether de¬ 
fendants’ conduct caused plaintiffs only 
such damages as any memberofthe public 
would have suffered through loss of time 
or having to go by a way other than the 
one he preferred; or whether plaintiffs 
were as they alleged debarred, because 
they were Mooppans, from taking their 
procession by the road customarily used 
for that purpose by that community and 
therefore suffered damage peculiar to 
them selves as members of it. We there¬ 
fore call on the lower appellate Court for 
a finding in the light of the foregoing 
on the issue “whether plaintiffs suf¬ 
fered any special damage?' and we also 
ask it to return a finding on the District 
Tilunsif's issue 1, “whotlier the street is 
a private street.” Findings shall be 
returned on the evidence on record with¬ 
in six weeks, and seven days will bo al¬ 
lowed for filing objections. 

(In complianco with the order contained 
in tho above judgment the District Judge 
of Madura submitted the following :) 

Finding. — The High Court has re¬ 
manded this apiieal to me for a finding 
as to: (l) whether the street is a pri- 
vate street and (2) whether plaintiffs 
suHered any special damage. 2. As to 
whether the street is a private street. 
The onus is clearly on the defendants to 
show it is nob, as under the Local Boards 
Act all streets are presumed to be public 
streets unless the contrary is shown. 
This particular sti'eeb is shown in the 
survey plan, Ex. J. as a cart-track and 
that plan is more than 30 years old. 
Ex. II, the Settlement Register, shows 
that 20 per cent, has ‘been deducted for 
roads, channels, streets, etc., from all 
pattas, and the pittadars have no rights 
in such roads and channels merely be¬ 
cause they happen to be shown in their 
jjAbbas. Ka7idasawmy Mudali v. Subraya 
Mudali (4) sets out the law’ on tlie point. 
In Ex. B the defendants all say that they 

7. (r912ri6“l C 962. 

8. (1867) 2 Ex 316. 
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are determined not to allow processions 
to pass. In a criminal case, Ex. 1, they 
did not set up that it was a private road, 
D. W. I’s evidence before the ^Mai’istrate 
was that it was a public street. D.W. 3, 
the karnam, says that thestreet is partly 
poramboke' and partly a patta land. The 
defendants have; produced no pattas to 
show that this street is private and 'even 
if they did do so, Ex. flw'ould show that 
deduction had been male for the cart- 
track as it then was and that it was not 
a part of the pattadar’s private land. My 
finding is that the street is a public 
street. 

3, Issue 2.—The plaintilfs did not set 
up any special damage. They claimed 
that it is a public street and as such they 
were entitled to use it. It is not open to 
the public to file a suit for an injunction 
and' declaration with reference to the 
obstructing of a street unless special 
damage is proved. The plaintiffs have 
got to show that they have suffered 
special damage. Originally they set up 
losses owing to the marriage being ad¬ 
journed, also costs of the criminil ca«es 
and also loss of roput'tion making 
Ks. 53i3-4 0 in all and they sued for 
Ks. 35U. in appeil they claimed Rs. 800 
only on tl^e first two items, hut in the 
High Court tliey claimed only Rs. 10 as 
damages. As nothing is shown as to how 
this Hs. 10 is arrived at presumably it is 
based on the lower Court’s finding that 
had it had to assess damages, it would 
have fixed Rs. 10. Plaintiffs are certainly 
not entitled to damages for costs of the 
criminal cases and they have withdrawn 
their claim for loss of rQ})ntation. 

Therefore presumably they claim only 
on the first ground of losses owing to the 
marriage being adjourned in that They 
had to pay Ks, 2o for horses, Rs. 12 for 
llowers and Rs 25 for a piper ; but it is 
in evidence that they could have gone on 
horseback with the piper and with the 
fiowers to the second temple by another 
route as they had already visited the first. 
Therefore I do not consider that these 
items of expenditure can be regarded as 
special damages. The only damage that 
apparently they suffered was not being 
allowed to go on horseback through this 
particular street. I find ifc difficult to 

fix any monetaryvalueonthisobsbruotion 

I would therefore find that no epeoiai 

damage has been made out. This second 

appeal oomiug on for final hearing after 
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ths return of the finding of the lower ap¬ 
pellate Court on the issues referred by 
this Court for trial the Court delivered 
the following 

Judgment. —Defendants’ objection to 
the finding that the street in question is 
public is not pressed. We accept the 
finding. On the other point remanded 
SV 0 understand the District Judge to have 
found that plaintiffs suffered special 
damage in consequence of their not being 
allowed to ride on horseback through 
the street, although that damage was 
not assessable in money. We dissent 
only from tho latter portion of this 
for sve cm see no reason why the com¬ 
pensation cannot be awarded on an esti¬ 
mate of the moral damage sufforod. It is 
nob however necessary for us to ask tho 
District Judge to make such an award or 
to make one ourselves, since appellants 
do not press for damages and their right 
to them is material only as justifying 
bheirclaim bothoobher reliefsasked for, a 
declaration and injunction. As the street 
is public and special damage has been 
sustaiuel, t’ncir right to those reliefs is 
estibiished. We therefore allo'.v tlie ap¬ 
peal to the extent that tho lo-vor Court's 
decisions are set aside blut plaintiffs will 
havo a decree for declaration that they 
have a right to piss through the street 
lying east of tlio Tirurnangalatu road on 
horseback on the occasion of marriages 
and to a corresponding injunction. Thej 
parties will pay and receive proportionafeej 
costs throughout. 

S.N./r.k, Appeal allowed* 
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Seshagihi Aiyah and Kumaraswami 

Sastri, JJ. 

Amtnu Ammal and anoi/ier—Plaintiff^ 
—Appellants. 

v. 

Puthiapjravihalh Moidin and others 
Defendants—Respondents. 

Second Appeal No. i007of 1916. Decided 
on 4th October 1917, agiinsb Idecrea ot 
Dist. Judge. South Malabar, in Appeal 
Suit No. 631 of 1915. . 

(a)Landlord and Tenant—Tenant encroa 
ing on stranger’* land—His P°****^°” , 
prima facie for landlord’s benefit ^ 
on him to prove otherwise. . .u. 

Where a tenant, during the continuanc® ° ^ ^ 
tenancy, encroaches upon lands ^®^°**^* 
stranger, his possession of such lands is P 
facie for the benefit of the landlord, tho 
open to the tenant to prove that he made 
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quisition for hia own exclusive benefit. The bur¬ 
den lies on hioi to establish this fact. tP 279 C 1] 
(b) Landlord and Tenant—Grant of palta 
by Government does not end original tenancy. 

Tho grant of a patta by the Government to a 
enant who holds under a lease from a private 
party does not put an ond to the tenancy, though 
it is open to a person having a paramount title to 
put an ond to the rights of the intermediate land¬ 
lord, thereby extinguishing tho subtenancy as 
well; 15 M LJ 3G3, Bel. on. [P 279 0 2] 

C. V. Ananthakrishna Ayyar and K. 
P. Pamakrishna Aijyar —for Appellants. 

P. V. Paramesioara Ayyai —for Res¬ 
pondents. 

Judgment. —It is admitted that a 
portion of the land sued for was demised 
by plaintiff I’starwad to theprelecessor- 
in-title of the defendants. This was in 
1871. Subsequent to the demise the 
defendants encroached upon tho neighbour¬ 
ing land. We need not decide now 
whether that land belongs to the Govern¬ 
ment or not. The case has proceeded on 
that presumption; apparently by virtue 
of their possession the defendants obtained 
pattas from the Government for the land. 
The plaintilf now sues to eject the defend¬ 
ants from the land originally leased to 
them as well as from the lands for which 
they hoM patta under the Government. 
The District Munsif decreed the plain¬ 
tiff’s claim. This was reversed in appeal 
as regards a portion of tho property. In 
our opinion, tho real point for decision 
has not been argued or considered by tlie 
Courts below, aibbough it arises on tlio 
[)leading3 and is covered by tlie issues. 
It is clear that where a tenant during the 
continuance of tho tenancy encroaches up- 
,on lauds belonging to a stranger, his pos¬ 
session of theeacroachedgrounds is prirna 
facie held by him for the benohb of the 
landlord: see Earl of Lishurne v. Davies 
(l) and Woodfall's Daw of Landlord and 
Tenant, p.ige 858. This view was accept¬ 
ed in India in Naddyarchand Shaha v. 
[Meojan (2). No doubt it is open to the 
tenant to prove that in making the en¬ 
croachment he was making an aejuisition 
for his own exclusive benefit. The bur- 
don would bo on him to establish this: 
see liirendar Kisore v. Laksmi (3). 
Prirna facie therefore the landlord can de¬ 
mand possession of the acquired pro^jerty. 

It was argued by Mr. Parameswara Iyer 
for the respondent that his client’s attorn- 
ment was the result of fraud on the land- 

1. (IHGG) 1 G P 2ii9. ' ~ 

2. (13S1) 10 Cal K20. 

3 (1915) 80 I G sue. 


lord. This was found against by the Dis¬ 
trict Munsif and the District Judge has 
expressed no definite opinion on bhatques-^ 
tion. He must deal with that point when| 
the case goes back to him. It was also 
argued that the grant of a patta by the 
Government pub an end to the original 
tenancy. We are wholly unable bo accojit 
this contention. It iiiay be that a person 
having a paramount title miy put an end 
to the rights of the intermediate landlord, 
thereby extinguishing the sul) tenancy as 
well. In the present case, the Govern-' 
ment and the plaiutitl's are rival claim¬ 
ants. Consequenblv the citations from 
For and from 4 flalsbury 535 about evic¬ 
tion by a person claiming title i)aramounfc 
have no application to tho present case. 
On the other hand Usman Koya v. 
Chidriamokkausa Akoth (4) supports the 
view taken by us. In tiiis case the exact 
measurement of the encroacbel plots has 
not been determined; that has to l>o done 
noA'. We do not think that tlio Govevn- 
meut is a necessary jaUy. For these 
reasons we reveiso the decree of the Disb- 
lict Judge and remand the appeal to him 
for disposal on the merits in tho light of 
the above observations. Parties may be 
permitted to adduce fresh evidence. Costs 
will abide the result. 

_ S.N /r.K . _ Appeal aUoired. 

1. (1005) 15 M L .1 3t33. 
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Sastki, JJ. 

J/. Ponnusami Pillai and another — 
Appellants. 

V. 

Chidambaram CJieltiar and others — 
Respondents. 

Appeal No. 39 of 1917, Decided on lObh 
December 1917, against appellate decree 
of Disb. Judge, Tanjore. in .Appeal Suit 
No. 375 of 1915. 

(a) Decree—Assignment—Assignment con¬ 
veys rights of decres-holdcr—Assignee is en¬ 
titled to execute decreein appeal —Civil P, C. 
O. 21. R. 16. 

When a decree i? assigned, what is transferred 
is not the decree itself but the interest of the 
decree-holder in the decree as may ha finally de¬ 
termined. 

An assignment of a decree therefore during the 
pendency of an appeal against it carries with it 
the eight to execute the decree passed in appeal. 

[l'2S0Cl'] 

(b) Hindu law—Joint family business — 
Agent of Hindu trading family continues to 
be so even on death of one member—Princi- 


(1872), S 253. 

A pouer-of'.'ittjrney granted to a person by 
two or more members of a Hindu trading family 
is uot terminated by the death of one of them 
where the interest of the deceased member pisses 
to the surviving member. Tbc analogy of 
S.253 (10). Centract Act. does not apply to such 
cases. [r 2^0 C 1. 2] 

G. S. RaviacJiajidra Aiijir —for Appel¬ 
lants. 

K. Ramcha-fidra Aiyar —for Respon¬ 
dents. 

Judgment. - The first question to he 
decided in this appeal is whether the 
assignment pendente lite of the decree of 
an original Court carried with it the right 
Ito execute whatever decree may be passed 
in appeal. W'e hold tliat it did in this 
case, under the present Code of Civil 
:Procedur 0 at any rate. The change of 
language in 0. 21, R. 10 comfjared with 
S. 232 in the old Code is significant. It 
evidently aro.=o out of the decision in 
Mutilnnarai/ana lieddi v. Balnkrishna 
Reddi (l). It shows that what is really 
Icransferrcd when a decree is assigned is 
not the decree itself hut the interest of 
jthe decree-holder in the decree. The 
word ‘interest’ must mean ‘interest as 
finally determined'. 0. 22. H. 10 (l), con- 
temidrtes such an assignment of interest 
being made during the pendency of a suit 
(suit including appeal) vide suh-Cl. 2 and 
R. 11) and the continuance of the suit or 
appeal by the assignee. The mention in 
Ex. A, the deed of assignment, of the fact 
that the decree was under appeal clearly 
indicates the intention of the iiarties that 
all rights under the decree should pass. 
The assignees (respondents 2 to 23 in 
this Court) in this case, having in fact 
been brought on record as parties to the 
apipeal, must be deemed to havesucceeded 
to all the rights and liabilities of their 
assignors: see Chuii7ii Lai v. Ahdul Ali 
Khali (2). In this view it is unnecessary 
to invoke the doctrine of lis pendens 
which applies under S. 52, T. P. Act, to 
immovable property, a class of property 
into which a simple money decree cannot 
be treated as falling. The next question 
lis whether a power-of-attorney given by 
two members of a Hindu trading family 
must be deemed to be terminated by the 
'death of one of the members. 

Section 253 (lO), Contract Act,declares 
that a partnership is dissolved by the 
death of the partner. Thera is no nrin- 

1. (IS9CJ 19 Mad 306. 

2. (ISOl) 23 All S31. • 


ciple of Hindu law that a joint family is 
extinguished by the death of one member 
but if one member dies without efl’eoting 
a partition, his undivided share passes 
by survivorship to the surviving members 
of the family. In the present case the 
uncle Venkatachallam Chetty died with¬ 
out other heirs than his nephew Chidam¬ 
baram Chetty, with whom he was joint 
till the day of his death. The whole of' 
his interest therefore devolved on the 
survivor whose authority to the agent 
contained in the power-of-attorney re- 
maine-l unaffected by the death of one o(i 
the principals: see Re Sital Pro^ad v. 
Raja Brijnarain Roy (3). It is not sug- 
gestei that the surviving principal (res¬ 
pondent 1) has revoked or attempted to 
revoke his authority under Ex. B. The 
objection is a technical one coming only 
from the judgment-debtors. Respondent 1, 
after being made a party to these pro¬ 
ceedings, has taken no part in supporting 
this objection. On both points the Dis¬ 
trict Judge’s decision was right. We 
must therefore dismiss the appeal with 
costs. 

S.y.'R.K. _ Avprn^ dia mis^ied. 

3. (1917) 11 i C 
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Wallis, C. J. and Kumaraswami 

Sastri, J. 

Gotatai Vigneswarudu —riaiutiff—Ap 
pellanb. 

V. 

Tadanki Veukata Suryanarayana- 
viiirthi and another —Defendants—Res¬ 
pondents. 

Second Appeal No, 98 of 1917, Decide! 
on 18th December 1917, against decree ot 
Court ot Temporary Sub-Judge. Guntur, in 
A. S. No. 39 of 1916. 

(a) Civil P. C. (5 of 1908). S. 73 and O. 21. 
R. 89—Sale set aside under R, 89—. 
assets are available for rateable distcibu* 
tion. 

Where a sale is set aside under 0. 21, 1^*,® 

the result is that theie are no assets realised 

under which other creditors of the judgment- 
debtor can claim rateable distribution: A. L K 
1913 P.C. 233, [P281C1. 2J 

(b) Civil P. C. (5 of 1908), S. 64 and O. 21, 
R. 7—Sale set aside—Attachment ceases— 
Decree-holder can attach and sell but can* 
not use same attachment for purpose ot 
other decrees. 

The attaching decree-holder, when a sale *3 
set aside, cannot use the attachment for the 
satisfaction of other decrees obtained by hjoi* 
He can cnly bring the property to sale a secood 


2- ') Madras VKiM.swARUDU v. Venkata Si-ryanaravanamcrtiii 

pies of S. 253 do not apply—Contract Act 
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time, il there ba^ been no alicoalioa of it by the 
iudgmeut-debtor in the meanliiue. [P 281 C 1] 

B. Narasiviha Bow and N. Bama Bow 
- for Appellant, 

V. Bamadoss —for Respondent. 
Judgment.—In this case defendant 2 
attached the suit property in execution 
of a decree and brought it to sale. The 
sale was sat aside under 0. 21, K. 89, Civil 
P. 0. The result of settingaside the sale 
was that in accordance with a recent de¬ 
cision of the Privy Council in Miiia 
Kiimari Bibi v. Bijoy Singh Dudhuria 
(l) and a recent Full Bench decision 
which followed it. No assets had been 
realised under that attachment against 
which other creditors could claim rate¬ 
able distribution under S. 64 of the 
Code. 

Defendant 2*3 claim against the suit 
property was satisfied by the deposit 
pursuant to R. 89, but the decree was not 
fully satisfied and a particular sum has 
subse^iuently accrued as interest. Assum¬ 
ing that defendant 2, the attaching credi¬ 
tor, had the right to bring the property 
to sale a second time in satisfaction of 
that balance, that has not been done; if it 
were done, that sale could again be set 
aside on payment of the balance and other 
charges provided for in the rule. No 
assets have been realised under this at¬ 
tachment against which defendant 2 is 
entitled to proceed in respect of another 
decree which he has obtained. If defen¬ 
dant 2 wishes to bring this property to 
sale, he must attach under that other 
decree and bring it to sale. Bub tlien he 
svould be met by tlie objection that the 
sale to the plaintiff was prior to that ab- 
taohmanb. The circumstances very much 
resemble the circumstances of the Privy 
Council case. In both the cases, the 
attaching decree-holder Nvas seeking to 
make use of the attachment for the satis¬ 
faction of some other debt when there had 
been no sale and no realisation of the 
assets under the attachment. On the 
other hand there has been un alienation 
to a third party, which is good against 
any subsequent attachment by ilefendanb 2. 
In the result we allow the appeal, reverse 
the decrees of the lower Courts and re¬ 
mand the case to the District Munsif for 
disposal on issue 1. Costs will abide. 

S.N./u.K, Appeal allowed. 

ID A I U 1010 PO 238=40 I 0 
=14 Cal 002 (P C). 
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Ayling, J. 

Natuthodi Kunhi Moidin — Accused— 
Petitioner. 

V. 

P. B. Chamu Nair — Complainant — 
Opposite Party. 

Criminal Revn. No. 332 of 1917 and 
Criminal Revn. Petn. No. 202 of 1917, 
Decided on 12bh October 1917, fioni 
order of Stationary Second Class Magis¬ 
trate, Krnad Taluk, D/- Stb January 1917 
in Mis. Case No. 193 of 1916. 

(a) Workman's Brcacli of Contract Act (13 
of 1859), S. 1—“Workman”—Supervisior of 
coolies is not workman. 

The 'sord “workman” in S. 1 must be under¬ 
stood as connoting manual labour cf some 
kind, whether skilled or unskilled. A man who 
dees work of an intellectual nature in connexion 
with a contract involving manual labour cannot, 
simply for that reason, be viewed as a manual 
labourer. A su]:ervi3or of coolies therefore who 
has also contracted to got work performed by 
thorn is not a “workman” within tho meaning 
of S. 1, Workman’s Breach of Contract .4ct. 

[P 283 C 2) 

(b) Workman's Breach of Contract Act (13 
of 1859), Ss. 1 and 2 — Status of accused as 
workman must be established. 

The status of the accused person against whom 
the Act is sought,to bo enforced, whether ho is an 
“artificer, workman or labourer,” is an integral 
part of the case which the complainant has to 
establish, and if no evidence is let in on the 
point, the complDnt should be dismissed whe¬ 
ther the accused does or does not raise the point. 

[P 283 0 Ij 

B. Packer —for Petitioner. 

D. Chamier, for King and Patridge — 
for Opposite Party. 

Public Prosecuto) —for the Crown. 

Sadasiva Aiyar, J.— I am clear that 
the words “workman” and “labourer” in 
Act 13 of 1869 (which does not define 
these terms) are used in the ordinary 

popular sense. “Jjahourer” means 
“ man doing for wages work that requires 
strength or patience rather than skill or training 
and “workman” means “operative, mvin hired to 
do manual labour ; (see the Concise Oxford Dic¬ 
tionary)." 

It seems to me that the petitioner, who 
was entrusted with such a large sum 
of money as K^.2,500 as advance and who 
was considered to possess the influence, tact 
and skill necessary to bring and keep on bho 
estate 170 ordinary coolies and 80 coolies 
skilled in tapping for rubber, cannot be 
presumed to bo a workman or labourer, 
lie was to be given 10 per cent commis¬ 
sion on the wi^es of bis Kol maistries and 
coolies and he was to bo given a further 
Rs. 25 a month if he cliose to reside on 
tho estate. The promise to pay Rs. 25 a 
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mouth to induce him to reside in the 
estfito was (accordinf* to what 1 consider 
the nalurul and reasonable construction 
of the a^reemenO evidently in order that 
the e-tal6 mi'^ht have the l.eneiib of liis 
centinval siii fvvisicn of his coolies on 
the \oty sjot, and it dees not rhow that 
he V.as bin '^‘df a wcikinan or lal r orer cr 
tl.at :t as intended that he should cm- 
idoy himself as such durinj; his residence 
on the estate. 

Ihe Pnl'-^^a^Jisfrate has ) assed his 
order in a vciy summary ii anner While 
the agreement states that the retitioner 
was to sui-ib ITO ordinary coolies and 
tai ‘1 ing coolies, the Magistrate refers 
cuh to the latter bO coolies ; the cem- 
]i!aint and the suci n statement of com- 
(daii.ai t do not allege that the petitioner 
is a uoikman or lal curer. the J^Iagistrato 
dees net state in his order that the peti¬ 
tioner is a workman or labourer (ad¬ 
mittedly he is not an “artificer”) and on 
the petitioner’s bare admissicn that he 
bad executed the contract, received the 
advance and failed to have the work 
completed, an order was made under 
S. 2. Act 13 of lBo9. There is nothing 
to show that the petitioner was asked to 
state his defence whether cn the law cr 
on the facts. I would therefore set aside 
the order as the complaint does not state 
that the letitioner is a workman or 
labourer, as the Alagistiate has not found 
that the petitioner is a workman or 
labourer and as there is no legal evidence 
on tlie record to prove that he is one. 

Phillips, J.—The Magistrate has dealt 
with this case as cne falling under S. 2 
of Act 13 of 1&69, but petitioner now 
contends that be was wrong. His two 
chief grounds of contention are; {1} that 
petitioner did not contract to do any 
work but only to supply coolies; (2) that 
petitioner is cot a workman, lal curer or 
artificer within the meaning of the Act. 
It has been held by this Court that when 
a workman contracts to get work done 
by coolies he comes w ithin the provisions 
of the Act, even though he does not 
actually work himself: Bowson v. 
Hanama l^ei>tTi (l) and Bamasami v. 
Kandasatni (2). In the present case 
the contract was clearly one to get work 
performed and not merely one to supply 
labour, and therefore comes within the 
Act. ___ 

1 . (1876) 1 Mad 26a 

2. (1886) 8 Mad 879. 


As regards the second point we have 
really no direct evidence of petitioner'a 
statirs. No doubt to bring him within 
the Act petitioner must be a labourer, 
worknian or artificer. The word “work¬ 
man” has a very wide meaning and is 
defined in the Century Dictionary as 

(1) a man who is employed in manual 
labour whether skilled or unskilled, 

(2) one who works in any department of 
I'hysical or mental labour. Hve-n under 
the ^Vo^kIr.an’8 Compensation Act the 
work has a very wide meaning: vide 
Stroud’s Judicial Dictionary. In iVarnw 
Jieari, hi re (3) the question was con¬ 
sidered and it was held that conveung 
clay” would be work within the meaning 
of Act 13 of lb'o9. jirovided the personal 
labour of the } erson undertaking the con¬ 
veyance is intended to be utilized. The 
case in Gihly v. Sullxi Pilla-i {4} may bo 
distinguished on the ground that in that 
case there was a distinct finding of fact 
that the contractor was not a workman. 
In the present case it is clear from the 
contract that letitioner was to do seme 
kind of work, for he is to be paid 
Es. 25 per mensem as remuneration 
and an additional commission provided 
he “works” satisfactorily. Ilis work 
might merely consist in surervision but 
in any case he had seme work to do. The 
provision in the contract that ho waste 
live on the estate shows that he was ex¬ 
pected to do some work in connexion 
w ith the contract, which wasa contract 
for tlie performance of manual labour. 
This being so it would appear that he 
was a workman within the meaning of 
the Act, and as he did not raise this 
point in the lower Court I do not think 
he can now* be allow ed an opportunity of 
showing that he was not to do any 
v.oik uirder the contract and was not a 
workman. I would therefore dismiss this 
petition. 

[This petition coming on again for hear¬ 
ing under S. 429, Criminal P. C., on 2Dd 
October 1917, upon perusing the petitiour 
the order of the lower Court and the 
records in the case and upon hearing the 
arguments of counsel on both sides and 
the case having stood over for considera* 
ticn till this day, the Court made the 
following:] 

3. A I R 1915 Mad 86=25 I C 979=15 

L J 651. 

4. (1684) 7 Mad ICO. 
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Order.— I agree with Phillips, J., that 
the contract was one not merely to 
supply labour, but to get work performed 
by workmen or labourers, and to that 
extent comes within the scope of Act 13 
of 1959. But it is further necessary 
(vide S. 1) that any person against whom 
the Act is sought to bo enforced should 
be himself "an artibcer, workman or 
llabourer”; and this is a point, on which 
not only is there no finding by the 
•Magistrate but which has apparently es- 
jcaped his attention altogether. This 
status of the accused person is an integral 
part of the case which the complainant 
has to establish; and if there is no evi¬ 
dence, the Magistrato’sorder cannot stand, 
no matter whether the accused did or did 
not raise the point befo're him. 

With all respect 1 cannot agree with 
my learned brother Phillips, J.. in hold¬ 
ing (as I think he doesj that the evidence 
on record is sufficient to establish that 
the present petitioner (accused) is a 
workman within the meaning of the Act. 
The secondary definition of 'workman” 
quoted by him from the Century Dic¬ 
tionary one who works in any depart¬ 
ment of physical or mental labour” 
cannot, in rny opinion, be applied here. 
It is broad enough to include anyone 
but an absolute idler, and would cover 
many classes who have been specifi¬ 
cally held not to come under the Act, e. g., 
horsekeepers, cooks, temple servants 
and cartinen. (vide Criminal Revision 
Cases Nos. 159 of 1883. 2 of 1890. 
412 of 1902 and 1427 of 1877 all reported 
in 1 Weir Criminal Rulings Pp. 638—690). 
In arecentcase Miller, J., held that a 
musician in a band was not a workman: 
vide He. RohcitIo Quadros (5). Of course 
all these are very different from planta- 
tioQ coolies; hut the cases are good autho¬ 
rity for holding that the word “work¬ 
man cannot be understood in this sense. 
The position of the word “workman” 
sandwiched in between “artificer” and 
labourer is most significant, and I am in¬ 
clined to agree with petitioner’s vakil 
that the words were purposely used in 
the order in which they appear in order 
to indicate a descending scale from skilled 
to unskilled labour. A perusal of the 
preamble of the Act, which was passed 
primarily in the interests of manufac¬ 
turers, tradesmen and others in the presi¬ 
dency towns, goes to strengthen this im- 

5. (1915)'8S'Ma(r61=‘aoT Om. 


pression. I think the word “workman” 
must he understood as connoting tnanual 

labour of some kind, whether skilled ot 
unskilled. 

Then it is argued tliat as the coolies 
and tapping coolies by whom iJetitioner 
contracted to get work done weie un¬ 
doubtedly w'orkmen, he idso must be re¬ 
garded as a workman, on the ground that 
he was employed to supervise then). It is 
not suggested that he had any other work to 
do beyond supervision of tliemost general 
description. Tliere is a separate provision 
for Kol maistries”—one for every 16, or 25 
coolies according to the nature of the work 
Rven this general supervision by peti¬ 
tioner is no essential part of the cjntract. 
There is no provision requiring that he 
should live outheestate: it is simply pro¬ 
vided that, if he does, he is to get Rs. 25 
a month. His work even as a general 
supervisor is purely optional; and there 
is nothing to sliow that he did any or 
cared to avail him-elf of the clause in 
question. Even apart from this and assum¬ 
ing that his working as a supervisor over 
the coolies supplied by him was a part of 
his undertaking, I should find the great, 
est difficulty in the way of holding that 
a supervisor over 250 coolies, regarding 
whose labour helms contracted, is a “work¬ 
man” wdthin the meaning of the Act. A 
man, who does work of an intellectual 
nature in connexion with a contract in- 
volving manual labour cannot, 1 tliink, 
simply for that reason, be viow’od as a 
manual labourer: and the word “workman” 
must be understood in the same sense 
wherever it occurs in the Act. 

That personal (in the sense of manual) 
labour by the defendant contractor is 
essential to the enforcement of the Act, 
seems to me to be recognised in Gibly v. 
Sulbu Pillai (4) and Caluram v. Chen- 
yappa (6) as well as in a recent case to 
which I was a party [in Re: MannuBeari 
{3)J while in another reported case [Rama~ 
sami V. Kandasami (2)], it is made clear 
that the defaulting contractor was a per¬ 
son cf the coolee class who bound himself 
to render personal labour, if the advance 
w-as cob worked out by the coolies whom 
he contracted to supply. I find two early 
cases, High Court Proceedings, 13th July 
1887 (7), and Rowson v. Ilanama Mestri 
(l), in which the enforcement of the Act 
was certainly allowed without, so far as 

6. (1890) 13 Mad 351. 

7. (18CG) 3 M H C R App 25. 
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appears any considarabiou of this point, 
merely on the ground that the contract 
^va 3 one to get work performed. But it 
seems to me more likely thao the point 
was one to which the attention of the learn¬ 
ed Judges was not directed., rather than 
one which they considered immaterial. 
There is nothing in these judgments to 
suggest that they adoi)ted the reasoning 
referred to above. All ti.e later cases 
tend in the contrary direction and they 
seem to mo to he in accord with the 
wording of t)i 0 Act. After careful con¬ 
sideration I can only concur in the con¬ 
clusion of Sadasiva Aiyar, J. and direct 
that tiro order be set aside. 

s.N./a.K. Order set aside. 
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Sesh.‘\giri Aiyar and Kumaraswami 

Sastri, JJ. 

Vairappa Thevan and another —Defen¬ 
dants—Ap pellants. 

V. 

Siibhiah Thevafi and others Plaintiffs 
—Respondents. 

Second Appeal No. ofi of 1917. Decided 
on 20th December 1917, from decree of 
Temporary Sub-Judge, Tanjore, in Appeal 
Suit No. 54 of 1916. 

Civil P. C. (1908), S. 11 and o. 34. Rr. 1, 
2, 3 and 10 — Redemption suit — Suit for 
mesne profits after date of payment in preli¬ 
minary decree lies — Mortgagor's remedy 
not being restricted to adjustment in final 
decree. 

A suit lies for mesuo profits after date of pay¬ 
ment under a preliminary decree in a suit for 
redemption of mortgage, the mortgagor's remedy 
not being confined to a claim for adjustment of 
accounts at the time of the passing of the final 
decree : G Z C 33G, Appr ; 42 I C 2^0 and 31 
Bom 527, Dist. ■ CP 284 C 2] 

K. Bashyam Aiyangai -for Appel¬ 

lants. 

C. S. Venkatachariar — for Respon¬ 
dents. 

Judgment.—The previous suit was 
for lodemptioD. A preliminary decree 
was passed on 30th September 1909, 
which gave a mouth for tbe payment by 
the mortgagor. The payment was actu¬ 
ally made on 29bh October 1909. The 
final decree was parsed on 13th December 
1912. The present suit is for mesne pro¬ 
fits between 29bh October 1909 and the 
date of the suit. Both the lower Courts, 
following Sakari DatUt v. Sheikh Ain- 
uddy (l) gave pl^tinbiff a decree. In 
second appeal Mr. Bashyam Aiyangar 

1. (1910) 6 1 0 336. 


argued that the claim is barred by re- 
judicala. Ilis contention is that as 0. 34, 
R. 10, provides for an adjustment of the 
amount due on the occasion of passing 
the final decree, the relationship of mort¬ 
gagor and mortgagee subsists till then 
and the only remedy open to the morfc-i 
gagor is to claim a setbleiuenb of accounts! 
in the passing of the final decree and not; 
to sue separately for the mesne i)rotii8. 
The question is whether the mortgagor is 
compellable bo adopt thiscourse iuiicated 
by the learned vakil. 

It was recently held by a Full Bench 
of this Court, that a claim for future 
mesne profits can be sued on separately. 
It is nob seriously disputed that a decree 
for redemption is ))raobicaUy a decree for 
possession, subject to the condition of 
paying a certain amount fixed by the 
Court. Therefore when that amount has 
been paid, the mortgagor is entitled to 
possession and the retention of possession 
by the mortgagee is that of a wrong-doer. 
This is the view taken in Sakari Datta 
V. Sheikh Ainuddy (l) and we agree with 
that decision. Under 0. 34, R. 1 (a), 
the moment the amount ascertained by 
the preliminary decree is paid into Court, 
the mortgagor acquires a right to the pro¬ 
perty. There is nothing more to he done 
by way of adjustment. Moreover, in this 
case, the possession of the property was 
to be in lieu of interest. Therefore do 
question of further accountability arises : 

vide S. 77, T. P. x\ct. 

Our attention was drawn to a decision 
of Abdur Rahim and Bakewell, JJ.. in 
Papla Chakrapani Chettiar v. Baina- 
swamy Thenkondan (2). The learned 
Judges held in that case that the Court 
had power, even after the praliminary 
decree, to adjust the rights of the parties* 
It was neither argued nor decided that 
the mortgagor is bound to claim this ad¬ 
justment and that if he did not do 
his right to mesne profits will be barred 
as res judici'ta. Rukhminibai v. Venka- 
tesh (3), which was strongly relied on by 
the learned vakil for the appellants, was 
a case in which tender was before decree. 
No payment was made under the decree 
and consequently the present question is 
unaffected by that decision. The other 
cases quoted do not decide that the ' 
gagor’s only remedy is to claim an adjust¬ 
ment before the uassing of the fi nal decr^ ■ 

2. (1917) 42 I 0 23a 

3. (1907) 31 Bom 527 
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We think the decision of the lower appel¬ 
late Court is right and dismiss the second 
appeal with costs. 

S.N./r.K. ApT<!al dismissed, 
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Seshagiui Aiyar and Napier, JJ. 

Eledath Thavazhi —Defendant—Appel¬ 
lant. 

V. 

Eliangattil Sankara Valia liajaha 
Avargal and another —Plaintiff and De¬ 
fendant—Respondents. 

Second Appeal No. 1748 of 1916, De¬ 
cided on 29th Ncvember 1917, against 
decree of Temporary Sub. Judge, Palghat 
in Appeal Suit No. 1000 of 1916. 

(a) Evidence Act (1 of 1872), S. 116—Ten¬ 
ant is estopped from setting up adverse title. 

Where the relationship of landlord and tenant 
has once been created, it cannot ba terminated 
by any ads’erse action taken against the landlord 
by a third party, whether that party bo the 
Government or some other rival claimant, and 
the tenant will still be estopped from denving 
the landlord’s title. 43 I. C. 077 Foil. !27 I. C. 
7S5 and 2 Mad. 22(j,Diss. fromi 12 Mad. 422, Dist, 

(b) Land lord and Tenant—Adverse posses¬ 
sion—Tenant cannot set up adverse title on 
basing of Patta from stranger and no adverse 
possession can be claimed—Limitation Act (9 

of 1908), Art. 144. 

The grant of a patta by Government to the 
tenant of a third person or a declaration of its 
ownership of tho property will not dissolve the 
rclalioDsbip of landlord and tenant already exist¬ 
ing or start adverse possession in favour of the 
tenant against the landlord. [P 2SC C ll 

A. V. K. Krishna Menon —for Appel¬ 
lant-. 

C. Madhavan A^atrand C.V. Anantha- 
krishna Aiyar —for Respondents. 

Judgment.—Defendant 2 obtainel a 
kanoni from the plaintiff's Tarwad in 
1860. There was a decree for redemption 
against him; after decree and before re¬ 
storing possession, he assigned his rights 
to the grandmother defendant 1 by Ex. 8. 
Subsequently, defendant I’s grandmother 
obtained a kanom in 1888 from the 
plaintiff’s Tarwad which was renewed 
in 1899. Defendant 2 took on lease 
the properties included in these demises 
from defendant 1, Ex, 30. Plaintiff 
sues to redeem the kanom. Defendant 2 
contended that the lands in suit were not 
included in the demise sued on. The 
Subordinate Judge has found after full 
discussion that they were included, and 
we see no reason todiffer from him. The 
learned vakil for the appellant next con¬ 
tended that the lease under which he was 
bolding was determined by the Govern¬ 


ment granting him a patta for the lands 
in 1893 and as he has been holding the 
lands under tlie Government, since then 
without paying any rent to defendant 1 
or the plaintiff's Tarwad, he had acquired 
a title to them by adverse possession. 

The case strongly relied on hy him for 
this proposition is Suhharaya v. Krish-^ 
nappa (l). But an examination of tiro 
facts of the case shows that tliat decision 
lends no support to the ai'pelhmt. In 
that case, i)laintiff 1 and defendant 1 
were adjoining landowners, the former 
being an old wargdar and the laLtar a per¬ 
son to whom a warg patta was newly 
granted. The land in question was 
Government waste land situated near the 
two wargs. The plaintiff', under the im¬ 
pression that the waste land would he 
granted to him by the Government, 
allowed plaintiff 2 to take them on lease 
from him. Plaintiff' 2 assigned that lease 
to defendant 2. The Government, liow- 
ever, did not grant a patta to i>laintirt 1, 
hut gave the lands to defendant 1. De¬ 
fendant 2 contended that this action of 
the Government put an end to his tenancy 
from plaintiff l;and the Court upheld 
that contention. It was apparently con. 
ceded by the contending parties that the 
lessor and tho lessee did not deal with 
the property in tlie belief that the lessor 
had a right to grant a lease The lease.- 
was accepted on the footing that the right 
to the land would bo granted sul)sequently 
by the Government. When that under¬ 
standing between the parties was not 
realized, defendant 2 was held entitled to 
repudiate the relationship of landlord 
and tenant. We are therefore of opinion 
that that decision is no authority for the 
broad proposition that an interference hy 
a third party, whether that party be the 
Government or some other rival claimant, 
can have the effect of determining the 
relationship originally created between 
the landlord and the tenant. The next 
case relied on was Ilattikud^ir Narain 
Rao V. Andar Sayad Abbas Sahib (2). 
Ilannay J., seems to have held that S\i.h- 
haraya v. Krishnappa (l) was authority 
for the theory that a declaration by the 
Government can sever the relationship of 
a tenant to the landlord under whom he 
held properties. In our opiniqn the 
learned Judge has stated the inference 
from the earlier case too broadly. As 

1. (1889) 12 l\Iad 422. 

2. (1915) 27 I C 786 
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vpgards Amm\i v. liamakriahna Sastri 

we are clear that f-he statenienb 
the tenancv iindor which the ai’pellant held the 
plot of which she is now in possession was deter¬ 
mined when the Deputy Collector declared the 
land to be the property of Oovernmr'nt and granted 
jit to the appc-llant as a ria> at of the Ooveriunent. 
and lhereaft'=^r the appellant wa? not estopped 
frcm contending that Ihe interest of the former 
l*ndl 'rd liad expired’ [see - lift < v. R nuJiri >hna 
13)] 

1063 nob enunciate tlie law correctly. In 
moro recent cases, this Court has recog¬ 
nized the principle that any adverse ac- 
tion taken liy a thiid party cannot have 
the effect of terminating the relationsliip 
lof landlord and tenant and that the tenant 
will Ijo estopped by a provi-iions of S. IIG 
l.viilenco Act from denying the landlord’s 
title. See Ammu Amvial v. Puthiaram- 
hath MoiAin (4) and second appeal 
jNo. 320 of 1915. We think these deci¬ 
sions lay down the law correctly. In 
both the second appeals the action of the 
Oovernraent was relied on as starting ad¬ 
verse possession against the landlord. As 
regards improvements, defendant 2 has 
been awarded compensation after the date 
of Ex. 7. under which he sold his right 
to the then existing improvements to 
defendant 1. The Subordinate Judge is 
right and we dismiss the second appeal 
with costs. 

S. N. /r . K . Ap pea I d i sm i ssed 

3. (18781 2 Mad 226. 

4. A I R 1918 Mad 278=43 I C C77. 
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Wallis, C. J. akd Sesiiagiri Aiyar, J. 

Kalliani Animal and others —Plain¬ 
tiffs Appellants. 


T • 

P. Narai/ana Menon and others —De 
end ants Kespondents. 

Second Appeal No. 149 of 1916, De 
cided on 3rd October 1917, against decre 
of Temporary Sub.Judge Palghat, in P 
S. No. 120 of 1915. 

Ratification— Bequest to heir of share a 
lotted in partition—It amounts to ratificr 
tion and legatees are barred from disputin 
partition—Will. 

declared that the shai 
allotted to him in a partition previously eflecte 
as between himself and his co-parceners was t 

nnAr “ if he did nc 

lifetime. In 
conditional ratification of th 

J^^it wft« testator was valid and that th 

not maintainable. 23 Mai 

LP 288 C 1 


C. V. Ana7ithakrishna Aiyai —for Ap¬ 
pellants. 

K. P. .V. "Menon —for Respondents. 

Facts, of the case are clear from the 
following judgment of the lower appellate 
Court. The plaintiffs, the wife and chil¬ 
dren of one Sankunni Menon, deceaeed, 
brougl'.t the suit to recover possession of 
the plaint properties with mesne profits 
from defendant 1 as karnavan and mana¬ 
ger of his family. The other defendants 
in the suit are the remaining members of 
the tavazhi (branch) of vvhich defendant 
1 is the karnavan and manager. Plain¬ 
tiffs’ suit was decreed and defendant 1 
appeals. The respondents are the plain¬ 
tiffs. The facts of the case are not in 
dispute. Plaintiff I's husband, San- 
kunni Menon, the defendants and some 
other persons formed members of Paru- 
tholli Tarwad. The defendants and 
other members of the Tarwad effected a 
partition of the Tarwad properties under 
a deed dated 29bh Dhanu 1086 (l3th Ja¬ 
nuary 1911). The deceased Sankunni 
Menon was not a party to the partition, 
but the properties wdiich under the ])arti- 
tion were set apart for the share of San¬ 
kunni Menon wore put in the possession 
of defendant 1 by the other parties to the 
partition deed and it was provided that 
if Sankunni Menon did nob take posses¬ 
sion of the items set apart to him, during 
his lifetime, the defendant’s tavazhi was 
to enjoy the same. Sankunni Menon, so 
long as he was alive, was nob for treating 
the partitien as valid and for accepting 
the properties allotted by the partition 
deed for his share as his own. lie, how¬ 
ever, executed a will (Ex. B) in favour 
of the plaintiffs (his wife and sons), 
whereby he bequeathed the property re¬ 
served for his share under the partition 
deed to his wife and children contingent 
upon the event of his not setting aside the 
partition-deed in his lifetime. The plain¬ 
tiff's claim the properties as the devisees 
under the will. Defendant 1 resisted the 
claim and contended that the plaintiffa 
have acquired no tibia to the properties 
and that the late Sankunni Menon hai no 
right to execute a will in respect of his 
properties. He denied that he w-as a 
trustee for the suit properties and also 
disputed his liability to render accounts 
as claimed by the plaintiffs and to pay 
mesne profits. The points for decision 
are: (l) Whether the plaintiffs have be¬ 
come the owners of the suit properties on 
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the death of Sankunni ’Mencn by virtue 
of the will left by him iu favour of the 
plaiutiffs and of the fact of Sankunni 
Monon'e marriage by plaintiff 1 having 
been registered under the Malabar Marriage 
Act, and (2) whether Sankunni Menon 
had a valid disposing interest in the suit 
' properties on the date of the will: Ex. A 
is a copy of the partition-deed entered into 
among the members of the def-mdants’ 
Parutholi Tarwal,dated 27thDhanu 1030 
(13th January 1911). As already observed 
Sankunni Menon was not a consenting party 
to the partition and he was not one of 
the executants thereof. In fact, he ob¬ 
jected by Ex. 1, a letter (22nd December 
1910} sent by him to the Sub-Registrar of 
Ponnani, to the partition-deed being regis¬ 
tered. Till his death ha was not for ap¬ 
proving the arrangement evidenced by 
the partition-deal Ex. A.andExs. 2and 3 
show his attitude of mind in respect of 
the partition, Ex. A. Even from the very 
instrument of will, which he left in favour 
of the plaintiffs (Ex. B dated 28th June 
1911), two months prior to his death, it 
is clear that Sankunni Menon had not 
given up the idea of setting aside the par¬ 
tition arrangement evidenced by Ex. A, 
either through Court or otherwise. He 
bequeathed the properties in favour of 
the plaintiffs only contingent upon the 
event of his not setting aside the parti¬ 
tion deed during his lifetime. 

It is not alleged in the plaint that San. 
kunni Menon ratified the arrangement 
made in tho^pavtition-deed. As a matter 
of fact, it could not be in the nature of 
things, as we find that even when he drew 
up the will (Ex. B), he had the intention 
of setting aside, if possible, the partition 
arrangement. It is unquestionable that 
a partition of property belonging to the 
members governed by Marumakkathayam 
Law, to bo valid, requires the consent of 
each and every one of the persons interes¬ 
ted in the property: Arayalprath Kunhi 
Pocker v. Kantkilath Akmad Kuti Haji 
(l). It admits of no doubt that analult mem¬ 
ber of a family is entitled to be consulted 
and his consent secured before a valid 
partition could be effected. ItVloes not 
appear that Sankunni Menon was con¬ 
sulted in the matter of the partition. It 
is however beyond doubt that Sankunni 
Menon was nob for effeobing a partition 
and did not consent to the partition. 
Nor did he. at any time before his death, 
1. (190G) 29 Mad 62. 


. Narayana 

ratify the arrangement so far at any rate 
as it related to his share of the pro])er- 
ties mentionel in the p\rtition-deo.l. Tf 
he had ratified thearrangomont and signi¬ 
fied his assent to the other memliors of 
the Tarwad to tako'possession of tlio pro¬ 
perties sot apart for his sluire before his 
death, the plaintiffs would be entitled to 
succeed. It is not correct to sav that it 
was unnecessary for Sankunni Menon to 
accept the partition-deed before any title 
passed to him, because the other mem¬ 
bers have renounced their rights to the 
suit items in his favour in consideration 
of their getting some properties for their 
shares. To effect a valid partition in a 
Marumakkathayam Tarwad, the consent 
of each and every one of the adult mem¬ 
bers of the family, and if they are minors, 
the beneficial nature of the arrangement 
to the family as a whole, including the 
miner members, are essential. If one 
adultlraember of the Tarwad stan Isagaiusb 
the partition, the partition, as a whole, 
is invalid and it cannot he said to be in¬ 
valid only in respect of his share. 

It is, no doubt, true that the other 
members of the Tarwad have given effect 
to the partition and were in possession 
and management of the respective shares 

in the properties as per the partition deed. 

This fact, by itself, cannot render a jiarti- 
tion valid when its validity is impeached, 
as it could certainly bs impeached. With 
this matter however we are not hero con¬ 
cerned, Sankunni Menon hal tho^ per¬ 
sonal right of election either to avoid the 
partition or to ratify the partition during 
his lifetime. Ha did neither before his 
death. And failing to do so. he had no 
disposing interest in the properties (at 
the time of his death) either at the time 
of the will or at the time of his death. 
The will takes effect only after his death. 
Plaintiffs acquired no right to the pro¬ 
perties, under the will or by the marriage. 
My findings on the two points are in the 
negative. As regards the mesne profits, 

T am nob prepared to distrub the finding 
of the lower Court. The acccounb books 
Ex. 7 and 8 are unreliabloas defendant 1, 
admittedly, has no personal knowledge of 
the entries contained therein. Grounds 
2 and 3 attack the position assigned to 
defendant 1 as the trustee for S.inkunni 
Menon so far as the plaint properties are 
concerned. I think that on a reading of 
the partibion-deeJ, defendant 1 is, more 
or less, an implied agent for Sankunni 


Madras 


Mannath Veettil V. Thazheth 


1918 


Menon in respect of suit properties. Id 
the result I allow the appeal with costs 
throughout. 

Judgment. — We think the will 

amounted to a conditional rati.'ication of 

:th 0 partition, to take effect if he died 

^without setting it aside, and that the 

ratihcation completes the partition. Ara. 

ya prath hunhi Posher v. Kanihilnth 

Ahmad Kuti llaji (1). The properties 

claimed were assigned to the deceased as 

his share, and we do not think his right 

to them could be made conditional on his 

taking possession of tlietn during his life¬ 
time. 

We reverse the decree of the Subor¬ 
dinate -fudge and restore that of the Dis¬ 
trict Munsif with costs here and in the 
lower appellate Court. 

A 2 ) 2 )eal alloired. 
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Wallis. G. J.. Bakewell and 
Kumaiuswami Sastri, JJ. 
Maymath Veettil lUi Pankii Menon— 

Defendant—Appellant. 

V. 

Thazheth Meladam Dharman Achan 
Avergal and rtwoi/ier — Plaintiffs — Res¬ 
pondents. 


Batters Patent Appeal No. 19 of 191' 

Decided on 5th October 1917, from judg 

ment of Phillips J. D/- 22Dd Decern 

her 1916, in Second Appeal No. 586 o 
1915. 

(a) Malabar Law — Melkanom deed - 
Mipulatioa for redeeming kanom by mel 
l^nomdar—Melcharlh assigned to kanomda 
ssignee agreeing to pay arrears of rent ti 
jenmi—Mortgagor’s right of enforcement! 
not extinguished eind limitation is of Ihrci 
y®®*‘*~himitalion Act (1908). and Art. 62. 

lor H alHs C. J and Kumaraswami Sastri J 
Hatiewell J. dissenting; plaiotlil, jsorai, grante. 
a bauooi to defendant 2, on 6th July 1893 t 

ion’’® period of 12 years. On 28th Januar 
1904 the plaintiffs granted a melcharth of th 
same lauds to defendant 1 , whereby the latte 
was to redeem the kanom on the expiry of th 
kanom periocU and pay to plaintiff the arrears o 
rent due to him by the kanomdat for the year 
1896 to 1905 and 1910 to 1913, even “in cas 
there was delay in defendant getting poasessioi 
of the properties.” Defendant 1 did not redeer 
the kanom which expired in 1905 but assignei 

kanomdar, defendant 2 ii 
IJOJ by a document, whereby the assignee under 
took to pay the arrears of rent due to the j-nmi 
Ibe plaintiff sent a notice to defendant 2. oi 
18th January 1912 demanding the arrears of ren 
under the deed of assignment and subseqaentl 
nied the present suit: 

oastrt, J.) Baketoell. J., dissenting).—(l}tbat th 

melkanom was not invalid and inoperative b' 


reason of the melkanoradar's failure to re loem the 
kanom and that, under the terms of the assignment 
of the melkanom, the plaintiff became ontitlad 
to recover the arrears of rent from defendant 2. 

tP 290 0 2; P 292 1, 2] 

(2) that the suit was governed by Art. C2, being 
a iuit for money had and received by defendant 
2 to the plaintiff’s use and could be brought 
within three vears from the date of his notice. 

[P 290 Cl]- 

Per Wallis, C. J ,—By reason of the assign¬ 
ment. defendant 2 became bound to redeem the 
old kanom and to hold the demised land for a 
further term for tbo old kanom debt less the 
amount of arrears which were due at the date of 
redemption. The redemption could not be treated 
as having taken place on the date of the assign¬ 
ment, as the arrears of rent wore not paid over to 
the plaintiff as they should have been. Even if 
it were, time would not run against plaintiffs 
under Art. G2, read with S. 18 Limitation Act, so 
long as be was kept in the dark as to the m inne, 
in which his rights were affected by the assignr 
ment. [P 290 0 1) 

Per Kumarasiravii Sislri.J .—The rigbtsof 
the parties must be dealt with on the footing 
that defendant 2 remains liable for all the legal 
consequences that would flow from his being both 
the kanomdar and the assignee of the melcharth. 

[P 292 C 2] 

The effect of the assignment was to extinguish 
tbo kanom at least from the date the jenmi as¬ 
sented to the assignment, and to allow tbo 
kanomdar to remain in possession for the period 
provided in the melkanom. [P 292 0 2] 

It is not open to the kanomdar to claim the 
advantages which be got bv reason of the assign¬ 
ment of the melcharth without performing the 
obligations imposed by the melcharth. 

(b) Malabar Law—Kanom—Whether jenror 
has charge on kanom debt for arrears of 
revenue—Quaere 

Quaere. —Whether, under Malabar Law, the 
jonmi has a charge on the amount of the kanom 
debt for arrears of revenue or merely a right to 
take credit for the amount of such arrears wheo 
tbo account is taken as between (bo mortgagor 
and the roortgagee? [P 299 C ij 

Per Dikewell, J .—The demise under the mel¬ 
kanom document was not intended to take effect 
till the melkanomdar paid the rent to tbo jenmi 
and as this was not done, the term of 12 years 
contemplated by it did not come into existence 
and the assignment, in consequenee, was in 
breach of its terms and passed nothing to plain¬ 
tiff. (.P 291 Cl) 

Defendant I’s stipulation to redeem the kanom 
and pay rent to the jenmi was only a personal 
convenant and could not be said to run with the 
land so as to bs enforceable against the kanom¬ 
dar, defendant 2. [P 291 C 2) 

The sum due for rent cannot be said to be 
money bad and received by the mortgagee to the 
use of the mortgagor. [P 290 C 2} 

(c) Contract Act (1872), Ss. 2 (d). 37-;- 
Person not party to contract, can enforce it 
if it is for bis benefit. 

Parties to a contract are the proper parties te 
sue on it, except where the contract was made 
for the benefit of third parties and in sneb 
circumstances as to give rise to a presumption 
as to a trust in their favour. [P 289 0 2} 
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A person, who, though not a party to a con¬ 
tract, takes benefits under it is bound to pay 
money duo under it. The rule iiiTtcecdle v. 

1 B. and S. 393; that no stranger to 
the consideration cau enforce performance of a 
contract though in.ade for his benefit has excep¬ 
tions and is not of universal application in India. 
13 I C 804 Di^t. [I- •202 C 2; P 293 C 1] 

P. K. *\f. Me)i07i and K. Kutti, Kri~ 

shua Menoti —for Appellant. 

G. Madhava^i Nai)\ K.P. Ramkrishna 

lyar and P. Appu Nair — for Kes- 

pondent. 

Wallis, C. J. —This appeal raises a 
question of some difficulty. In 1904 the 
plaintiff, Jenmi, who was entitled to re¬ 
deem in 1905 a Kauom granted by him to 
defendant 2 in 1393, executed a Melcharth 
in favour of defendant 1, by which the 
latter became entitled to redeem defen¬ 
dant 2, on the expiry of his Kanom and 
to hold the lands himself on a fresh 
Kanom. The Kanom debt payable to 
defendant 2 on redemption was subject 
to reduction by the amount of the 
arrears of rent due from defendant 2 to 
the plaintiff under the Kanom even 
though a suit for the arrears had become 
barred, and defendant 1 was required on 
redemption to deduct this .amount from 
the Kanom debt and pay it over to the 
plaintiff, or in other words to collect the 
arrears due to the plaintiff. IIo did noth¬ 
ing till 1909 when he assigned his 
rights under the Melcharth to tlie 
Kanorndar, defendant 2, stipulating at 
the same time that defendant 2 should 
pay the plaintiff the arrears of rent due 
under the Kanom which he had bound 
himself to collect and pay on redeeming 
defendant 2. One of the questions argued 
before US is whether the plaintiff is en¬ 
titled to sue on this contract made hcj- 
ween defendant 1 and defendant 2. As 
regards this I agree with Abdur Rahim, J., 
that he cannot, and that the question is 
concluded by the recent decision of the 
Privy Council in Jamna Das v. Ram 
Autar Pande (l), where Lord Macnaghten 
delivering their Lordships’judgment held 
that a purchaser’s contract with his ven¬ 
dor to pay off a mortgage on the property 
sold could not be enforced by the mort¬ 
gagee: 

•'Too mortgagee has no right to avail himself 
of that. He was no party to the sale. The pur- 
eba'er entered into no contract with him and 
the purchaser is not personally bound to pay off 
the mortgage-debt.’' 

This, in ray opinion, recognizes the 


general applicability in India of the Com- 
mon law rule that tlie parties to a con¬ 
tract are the proper parties to sue on it, 
which was also the rule in equity except 
in so far as equity made an exception, as; 
explained in Gandy v. Ga7idy (2), in 
cases where the contract was made for 
the benefit of a thiid party and in such 
circumstances as to give rise to a trust in 
his favour, which is not the case here. 
In the earlier case of Nawab Khwoja 
Muhammad Kha^i v. Nawab Jhisaiui 
Beyum (3) their Lordships held that this 
Common law rule was not applical)Ie to 
the facts and circumstances of that case, 
in which the agreement executed by the 
defendant had specifically charged im¬ 
moveable property for the allowance which 
he had bound himself to pay to the plain¬ 
tiff then a minor in contemplation of lier 
marriage. Their Lordships observed that, 
although no party to the document, slie 
was clearly entitled in equity to proceed 
to enforce her claim, and that in India, 
where marriages are contracted for 
minors by [larents ami guardians, it miglit 
occasion serious injustice if the common 
law doctrine was applied to agreements 
or arrangementsentered into in connexion 
with such contracts. It is clear however 
from tlie later case that their Lordships 
did not intend to lay down that the com¬ 
mon law rule hal no ap[)lication to 
India. In Tweddle v. Atkinson (l), to 
which their Lordships referred, reliance 
had been placed on certain old cases in 
which persons not parties to the contract 
bad been allowed to maintaiu an action 
in assumpsit apparently, as observed by 
Crompton, J., on the ground that the 
action of assumpsit was in its origin an 
action of trespass cn the case. 

In Gandy v. Gandy (2) Bowen, L. J. 
considered that it would he mere pedantry 
now to go through the history of that 
idea; and this is probably why their 
Lordships in the case we are considering 
disposed of the case of Tweddle v. Atkin, 
son (4) with the remark that it was an 
action of assumpsit; hut, as I have al¬ 
ready said, they did not mean by this 
that theCommon law rule on the basis of 
which that action was dismissed was 
generally inapplicable in India, This 
however does not appear to me to dispose 

2. (1885) 30 Ch D 67. 

3. (1910) 32 All 410=7 I C 237=37 I A 152. 

(PC). 

4. (18G1) 1 B & S 893. 


1. (1912) 34 All 63=13 I C 304=39 I A 7 (P 0). 
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of the preaeot case. Tho assi^ament by 
defen^lant I of liis ri«ht under the Mel- 
cliarbh to defendant 2 has been recognized 
by the plaint itT, who, by the notice 
Ex. datel Htli .Taniiary 1012, demand¬ 
ed payment of the arrears fronj defen¬ 
dant 2 by reason of the a^'ignment and 
has also frame! the present suit upon 
it; and even if it could i^a said that the 
Mclcharth containol an apidie! cove¬ 
nant against assignment to 'lefendant 2 
I do not think tho validity of the 
assignment can now ho questioned. I 
tliink hovsever that hv reason of this 
assignment defendant 2 l)ecam 0 hound to 
rodocin tlio oM Kanoin and to hold the 
lemiseil lamU for a further time for the 
old Kiuom debt lesstheamountof arrears 
which were due at thoditeof redemption 
and that the pliintitf Tenmi when he 
came to know of tho assignment, which 
was apparently shortly before be served 
jtho notice Ex. B on defendant 2, became 
i 0 ntitlol to insist on bis so redeeming the 
■old Kaoom and to treat the arrears as 
money in defendant 2’s hands had and 
received to tho plaintiff's use and to re. 
cover It within three years'under Art. (>2, 
and I think he must be taken to Irive ex¬ 
ercised this right when he dennndel i^ay- 
ment of the arrears from defen lant 2 by 
Ex. B on the basis of the assignment. 

1 do not think we are bound to treat the 
[redemption as having taken place on the 
jdate of the assignment by defendant 1 to 
Idefendanb 2, seeing that the arrears were 
not paid over to tho plaintiff as they 
should have been. Even if we were, I 
should he prepared to hold that under 
Art. 02, read with S. 43, Lien. Act, timo 
would not run against the plaintiff so 
long as he was kept in the dark as to the 
manner in which his rights had been 
affected by the assignment of the defen¬ 
dant’s I’s Melcharth rights todefondant 2. 
In this view of the case I do not think it 
iDocessary to decide the question which 
jhas been raised, whether under the Mala¬ 
bar law the Jenmi has a charge on the 
amount of the Kaoom debt for arrears of 
revenue or merely a right bo take credit 
for the amount of such arrears when the 
account is taken as between the mortga¬ 
gor and the mortgagee, A charge may 
be realized at any time under S. 100, 
T. P. Act, and one test would appear to 
be whether under the Malabar custom 
barred arrears can be recovered at any 
time by enforcing the charge. If nob I 


shouM, as at present advised, be disposed 
to hold that there cannot, strictly speak¬ 
ing, he said to be a charge. In tho result 
the Letters Patent appeal will be dis 
misse I with costs. 

Bakewell, J.—The plaint recites a 
Kanom deed, date'! 0th July 1893, gran- 
tel by tlie [daintiff to defendant 2, and a 
iVIelcharth, dated 2Sth January 1901, to 
defendant 1, an 1 alleges that under the 
provisions of the Melcharth defendant 1 
was hound to redeem defendant 2 on the 
expiration of the term of the Kanom in 
1905 and to pay to the plaintiff the 
arrears of rent due by defendant 2 for 
the years 1390 to 1905. The plaintiff also 
recites an assignment of tho Melcharth, 
datel 0th July 1909. by defendant 1 to 

defen lant 2 and an agraemonb tlierein con¬ 
tained that the latter would pay the 
arrears of rent to the plaintiff. Tho 
cause of action is stated to have arisen on 
the date of the Melcharth and the plaint 
prays for payment of the arrears of rent 
from 1890 to 1905 and from 1910 to 1913 
and for silo of the defendants’ Kanom 
right. The suit is therefore to enforce 
payment cf \nonoys due to tho plaintiff 
under tlie provisions of tho Melcharth 
The plaintiff's remedy for rent for the 
earlier period is barred, but in a suit for 
relemption ho woull be entitle! to have 
it credited to him in taking an account aS| 
between the mortgagee in possession and^ 
the mortgagor. In such a suit the mort¬ 
gagor is entitled to be credited with an>^ 
moneys received or due by the mortgagee, 
including rent, as on the dates on which 
they were received or fell due; and 1 do 
not think that it is correct to say ‘that 
these moneys are a charge on the mort¬ 
gage moneys, or that the learned Judge? 
in the case of Kanna Pisharodi v. Kornbi 
Achen (5) intended to hold that any kina 
of charge is created by non-payment of 
rent. 

I do not think that the sum due 
for vent can be said to be money had ana 
received by the mortgagee for the use of 
the mortgagor; he w'as hound to paV; 
this sum but he never in fact received it 
on account of the mortgagor. At the 
date of the Melcharth the pUintiff 

therefore entitled to have an account 
taken of the amount due to defendiut 2 
under his Kanom, in which the arrears of 
rent would be credited to tho plaintiffi 
and to rede em this defendant 

6. (1885) S Mad aSl. 
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of the balance, but there was no specibc 
sum due and payable by the defendant 
to the plaintiff. 

It appers from the recitals of the Mol- 
charbh that the plaintiff had disputes 
with defendant 2 and was anxious to re¬ 
deem him and compel him to give up 
possession of the land, and also to obtain 
payment of arrears of rent, and the bar¬ 
gain between the plaintiff and defen¬ 
dant las evidenced by this document was 
that on the expiry of the term granted 
by the Kanom defendant 1 should re¬ 
deem defendant 2 by payment of the 
balance due to the latter and take posses, 
eionof the land and that defendant 1 should 
then pay to the plaintiff the arrears of 
rent which would have been credited to 
him*in the account. The document con¬ 
tains a demise of the land to defendant 1 

^‘for a period of 12 years commencing from the 
date of recovering possession of the said prO' 
perties,” 

but provides that defendant 1 shall pay 
rent from 1905, when the Kanom term 
expired, ‘‘even in case there is delay in 
getting possession of the properties.” 
The last provision appears to have been 
inserted for the purpose of ensuring 
prompt performance of defendant I's ob¬ 
ligation to redeem the mortgagee. In 
*my opinion the demise under this doou- 
‘inent was nob intended to take effect un- 
jtil this obligation had been fulfilled, and 
that since this has nob been done the 
berm of 12 years contemplated by the 
Melchartli has not yet come into existence, 
and the assignment of the benefit of the 
locurnont was in breach of its terms and 
passed notiiing to defendant 2. The re¬ 
lations between the plaintiff and defen¬ 
dant 2, therefore fall to be determined 
[in accordance with the provisions of the 
kanom, and the plaintiff is not entitled 
to any remedy under the melcharth as 
against defendant 2. 

Assuming that on the trueconstruction 
of the melcharth a leasehold intaresb was 
created in favour of defendant 1 immedi¬ 
ately upon the determination of the term 
granted by the kanom to defendant 2, 
and that the assignment of the melcharth 
to defendant 2 imposed upon him an oh. 
I ligation to bake an account of the amount 
due under his kanom and to reedeem 
himself, the result would bo that he 
would hold the term granted by the Mel¬ 
charth as security for the balance found 
to be due to him. The obligation to pay 


a certain item taken into the account in 
ascertaining tlie balance would arise not 
from the redemption but from the per. 
soiial liability undertaken l)v defendant 1 

^ to* 

under his melcliarli. Defendant I s ob¬ 
ligation to pay a sum oi money deter- 
mined by the arrears of rent duo under 
the previous demise in fact formed part 
of the censideration for tlio grant of the 
DOW lease; this sum was nob rent due 
under the latter, and the agreement to pay 
it cannot bo said to run with the land so 
as to be binding upen an assignee. The 
sum agreed to bo paid might possibly be 
a charge upon the interest (if any) of de¬ 
fendant 1 in the land, as unpaid purchase 
money, but this point has not been taken 
either in the plaint or the arguments. I 
respectfully agree with the le'rned Chiel’ 
Justice that a contract cannot bo en 
forced by a person nob party to it, and 1[ 
think that the provisions of the mel¬ 
charth that defendant 1 shall redeem the 
kanom'lar and pay a certain sum to the 
plaintiff are personal co\enants and can¬ 
not be enforced against defendant 2. The 
same reasoning applies to tlie provisions' 
of the assignment to defendant 2, 

The plaintiff appears to haveacqui. 
esced in the assignment of the melcharth 
to defendant 2, bub it has not been shown 
-that the latter has, by conduct or other¬ 
wise, agreed to be bound by its terms: on 
the contrary the assignment appears to 
have been olitained by him with theview 
of preventing blia provisions of the mel¬ 
charth from coming into force and bims 
postponing the redemption of his mort¬ 
gage. The lower Appellate Court refused 
relief against defendant 1; and there is 
DO appeal from that order by the plaintiff 
For these reasons 1 think that this appeal 
should be allowed, the decrees of the 
lower Courts set aside and the plaintiff’s 
suit in respect of rent for the period 
from 1895 to 1905 dismissed. 

Kumaraswami Sastri, J. —The suit 
out of which tliis appeal arises was filed 
hy the plaintiff (the Jenini) to recovei 
arrears of*r.enb. Defendant 2 obtained a 
kanom from the Jenmi under Ex. 3 on 
6bh duly 1833, whereby lie Was entitled 
to be in possession of the i)ropertie3 de- 
rnisel for 12 years (i. e., till Gbh July 
1905). On 23bh January 1901 the Jenmi 
granted a melcharth to defendant 1 by 
Ex. 1, the material portion of which 
runs as follows: 



292 Madras Mannath Veettil v. Tiiazheth (Kumaraawami Sastri, J.) 1918 


“Oq the expiry cf the term of the demise you 
ehall either directly or hy suit pay toGopala 
]\IoQon aod another (the kauoradars under Ex. 3J 
the balance kanom after setting off the arrears 
of purapad and interest against the kanom and 
obtain po^se-sion of tlio properties. And you 
shall hold the properties on paung properly the 
purapad due from lUSl (1905—UOG). Yon should 
then pay to the edom the value of the purapad 
which >ou get ?et off sgaiustthe kanrin and ob- 
tvin receipt therefor . . . It is stipulated that you 
should pry the wbolo of the purapaj from 10:51 
(1905—1906) even in case there is delay in get* 
ting possession of t'lo properties 

Defendant 1 did not redeem theKanorn 

of defendant 2 when it l)ecatno releem- 

able on Gth July 1005, but assigned his 

rights under the Melcharth deed Kx. 1 to 

the Kanomdar by the deed of assignment 

Kx. 2, dated Obh July 1909. The material 

portion of the document runs as follows: 

“I have this day received in cash from you 
Rs, CCO mad: up of the renewal fee of Rs. -R Odue 
to me in accordance witli the !-aid melcharth and 
interest thereon and R^. 25 being tbo value of 
paddy consisting ol the miebavaram paid bv me 
to the jeuini from 10:51 (1905—1906) to 1034 U‘d03 
—19L9) with interest thereon, and I have hereby 
assigned to you all the rights belonging to me 
under the said melcharth . . . You should directly 
pay to the jenmi the arrearsof miebavaram. etc., 
payable to the jeumi from 1071 (1395—1S96) to 
1080 (1901—1005) inclusive. If you do not do 
80 , yon shall be liable for the damagc.s arising 
therefrom”. 

Although the jenmi might have repudi¬ 
ated the Melcharth owing to the Melchar-- 
thdar’s failure to redeem the prior Kancm 
as expressly stipulated in the Melcharth, 
he did not choose to do so; but on the 
contrary sent the notice Ex. B to the as¬ 
signee of the Melcharth demanding 
arrears of rent, “as he held in himself 
the entire rights of the prior tenant and 
the Melcharthdar". In his plaint the 
jenmi recognizes both the Melcharth and 
the assignment as valid and subsisting 
transactions at the date of suit and he 
obtained a decree against defendant 2. The 
melcharth provides for rent being paid 
to the jenmi even if the melcharthdar 
delayed in redeeming the kanom, and 
there is nothing so far as I can see to pre¬ 
vent (in the absence cf any objection 
raised by the jenmi) the kanomdar and 
melcharthdar from agreeing between 
themselves that the kanomdar is to re¬ 
main in possession so long as the rights of 
the jenmi to the rent reserved by the 
melcharth and his right to recover arrears 
of rent on the kanom are not affected. I 
do not think that the melcharth was at 
thedateof the assignment invalid and in¬ 
operative by reason of the failure of the 


grantee to redeem the kanom. The rights 
of the parties must be dealt with on the 
footing that defendant 2 remains liable 
for all the legal consequences that would 
flow from his being both the kanomdar 
and the assignee of the melcharth. I arn 
of opinion that the effect of the assign¬ 
ment of the raolcharthdar's rights to the 
kanomdar was to extinguish the kanom| 
at least from the date the jenmi assented 
to the assignment. The kanomdar then 
became entitled to use the melcharth as 
a shield against any attempts which the 
jenmi might make to recover possession 
of the land. If the melcharthdar instead 
of assigning the melcharth had acted ac- 
cording to its terms and redeemed the- 
kanom, the jenmi would, under the t^rms 
of Ex. d. have been entitled to recover the 
sum which would l)e in the melcharth- 
dar’s hands as arrears of rent which had 
been set off against the kanom amount. 

There can be little doubt that the 
effect of the assignment of the melkanom 
to the kanomdar was to allow the kanom¬ 
dar to remain in possession for the period 
l)rovided in the melkanom, and the ques¬ 
tion is whether the kanomdar can be 
heard to say that he isunder noobligation 
to pay the jenmi arrears of rent on the 
kanom wliich the kanomdar hound him¬ 
self to pay the jenmi under Ex. 2. I do 
nob think it is open to the kanomdar to 
claim the advantages which ho got by 
reason of the assignment of the melcharth 
without performing the obligations im¬ 
posed by the melcharth. In KxUanda- 
vein Pedayachi v. Kumatchi Ayengar (6) 
it was held that a person, who though nob, 
a party to a contract, takes benefits under^ 
it, is bound to pay money due under the| 
contract. The case was one where by ^ 
partition deed bebw’een two brothers, 
lands were given to a female member for 
her maintenance on condition that she 
paid a certain sum of money to each of 
the brothers. She took possession and 
was sued by one of the brothers for the 
amount payable. The lower Court dis¬ 
missed the suit on the ground that eh® 
was no party to the contract but in revi¬ 
sion Sundara Aiyar, J., held that though 
not a party to the contract she took» 
benefit under it and was subject to the 
burden imposed on her by the documeo^* 

I might in this connexion refer to Irving 
V. Turyihull (7). I t was a cas^^®!^ 

6. (1912) 15 I C 383. 

7. (1900) 2 Q B 129. 
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common vendor of various plots of land 

agreed bo pay the purchaser of one plot 

one-half of the cost of erecting a party 

wall which was partly built on a portion 

of an adjacent plot, and then sold the 

adjacent plot to another person with 

covenant that the second purchaser should 

pay to the first purchaser the sums which 

the vendor had agreed to pay in respect 

of the building of the party wall. In a 

suit by the first purchaser against the 

second, objection was taken that there 

was no privity of contract, but a decree 

was passed on the ground that : 

*‘8Ullici6nt had takeu placo to constitute privity 
of contract where the secoud purchaser in fact 
used the wall that had already been built upon 
by bis noighbour aud that consequently at that 
stage there was sufficient for the Court to bold 
that an action at common law as upon an im¬ 
plied contract would arise from such a use of the 
wall.” 

Channel, J., observed that : 

“very little will create that privity of contract 
where it is so convenient for all parties that tho 
matter should bo carried out between two>partic3 
really interested in it.” 

It has been contended on the authority 
of Ttveddle v. Atkinson (4) that no stran¬ 
ger to the consideration can enforce per¬ 
formance of a contract though made for 
his benefit. That the rule laid down in 
Tweddle v. Atkinson (4) has exceptions 
and is nob of universal application in 
lindia is clear from the following observa¬ 
tions by their Lordships of the Privy 
Council in Nawab Ehwaja Muhammad 
Khan v. Nawab Ilusaini Begum (3) : 

“First, it is contended, on the authority of 
Txoeddle v. Atkinson f4), that as the plaintifl 
was no party to the agreement she cannot take 
advantage of its provisions. With reference to 
this it is enough to say that the case relied upon 
was an action of assumpsit aud that the rule of 
common law on the basis of which it was dis¬ 
missed is not, iu their Lordships’ opinion, ap¬ 
plicable to the facts and circumstances of the 
present case.” 

Their Lordships wore of opinion that 
the fact that the payment was charged on 
the immovable property and that the 
plaintiff was beneficially entitled to it 
gave her the right to sue on tho contract 
to which she was not a party. InShuppu 
Ammal v. Suhramaniam (8) it was held 
on tho authority of Uakhmabai v. Govind 
(9) and Ilusaini Begum v. Khwaja 
Muhammad Khan (lO) [which was con¬ 
firmed by the Privy Council in Nawab 
Khtoaja M uhammad Khan v. Nawab 

8. (lUO.J) 33 Mad 238=4 I 0 1033 

9. (1904) C Bern L R 421. 

10. (1907 ) 29 All 151. 


Tlasaini Begum (3)] that a person wlio 
is no party to a document hut in whose 
favour a charge is created by it was en¬ 
titled to file a suit to enforce its tc-i tiis 
either as actual heneliciary or charge, 
holder. If the decision in 7 ircddle v. 
Atkinson (-1) is to he follo\\ ed as a rule 
of general application, it is dilliculb to 
see how the fact that a charge has been 
created makes any difference so far as the 
person not a party to the contract is con¬ 
cerned. In Arumuga Goundan V. Chni- 
nammal (ll) it was held that a j-erson 
could sue on an agreement to which she 
was no party, whereby two persons agreed 
to give her a certain quantity of paddy 
for her maintenance. Siindara Ai\ar, J., 
referring to Nawab Khwoja Muha 7 ?i 7 nad 
Khan v. Natuab HusaiTii Begum (3) 
observed that : 

“the rule that a person not a party to tho con¬ 
tract cauQot sue to enforce anj rights creatod by 
it is one which would rc.juire con^iderablo medi- 
lication in . . . this country.’* 

Ho thought that if the rule was sub¬ 
ject to exceptions, one very proper oxcep. 
bion was where co-parcenors agreed 
to provide for maintennance of fen ale 
members of the family. In K^ilandavelu 
Pedayachi v. Kamatchi AyeTigar (6), the 
same learned Judge hold that a person 
who is not a party to a contract but who 
takes a benefit under it was subject to 
the burden imposed. 

Though Dutton v. Pool (12), affirmed 
on errror in Dutton v. Pool (13), was dis¬ 
sented from in Tweddle v. Ailcmson (l), 
it was followed in Venkata Chinnaya 
Rauv. Ve7ikataramya Garw (14) and as 
pointed out by Pollock in hiscommentaries 
to the Contract Act: Dutton v. Pool (12), 
is, having regard to “consideration” in 
S. 2, Cl. (d), Contract Act, good law in 
India, where consideration need not move 
from the promisee. All that was deci¬ 
ded in Jamna Das v. Ram Autar Pande 
(1). was that a purchaser of property sub¬ 
ject to a mortgJige was not personally 
liable to pay the sum due on the mort¬ 
gage to the mortgagee, so as to entitle 
him to a personal decree should tlio sale 
Iiroceeds of the mortgage! property ho 
iusuflicient. It was not alleged that tho 
mortgagee was in any way prejudiced by 
the transfer or that any exceptional cir- 
cumst an ces e xisted. If, as pointed out 

11. (1911) 12 I C 185. 

12 . 1 Veut 818. 

13. Raym Sir T 302. 

14. (1882) 4 Mad 137. 
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by their [jorilships of tlio Privy Council 
in Niuviib Khwoja ^Luhammad Khan v. 
Naiuab Ilnsiimi Beonin (-ij and by Sun- 
dara Ai>ar, .1in Afumiuja Cioundanv. 
Cliinniinwiid (11), the rule in Tireddle 
Y. Atbn}^"n (ij ii not of univcr.-al appli- 
cati('U ;>n<l is i:ui)jecb to exf-(tions in 
iti'iri, 1 thiiiU the Jcnrui, situated tl^G 
pi liotiil' in tlio i>re3ent case i<, is entitled 
to sue on tlie contract bet^veen the K i- 
noindar and Melk i.Doiiidar. 

Kvon assuming that the Jcnmi cannot 

enforce tiio contract evidenced by Kx. i 

against the Kanoindar, 1 thin!: that an 

action lor money liad uid received Nvoald 

lie. Tins asj)ect of tho ca-o has been 

fullv dealt with hv the Chief Justice in 

• 

his judgment which 1 have had tho ad¬ 
vantage of perusing, and I entirely agree 
with his observations on the jioint. 
Whether the claim of the Jenmi is based 
on his right to sue on thu arrangements 
evidenced by Kxs. 1 and 11 or on the 
ground that the Kanoiu must be deemed 
to have been redeemed when the assign¬ 
ment of the Melcharth to the Kanoindar 
was assented to by bl\e Jenmi. it is nob 
barred. In the former case lie would 
have six years within which to file tho 
suit as Exs. 1 and 2 are registered docu¬ 
ments, and in the latter, he would have 
three years from the date of his assent. 
It is unnecossary to deal with the con¬ 
tention of the respondents that the 
Jenmi has a charge on the Kanom amount 
in respect of rent due to him from the 
Kanoindar. I am of opinion that the 
decision of Phillips, J., is right and 
would dismiss the Letters Patent Appeal 
svith costs. 

S.N./lt.K. Appeal dismissed. 
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Ayling and Phillips, JJ. 

Suhharaya Chettiar {dead) and another 
—I’laintiti's—Appellants. 

v. 

Papathi Amvial and others — Defen¬ 
dants—Kespondenta. 

Second Appeal No. 820 of 1915, Deci¬ 
ded on 2ad November 1917, against de¬ 
cree of Dist. Judge, Tanjore, in Appeal 
,Suit No. 815 of 1913. 

Provincial Insolvency Act (3 of 1907), S. 16 
—On adjudication and vesting order insol¬ 
vent has no right of suit or appeal. 

Alter the passing of an order of adjudication 
and the vesting of the insolvent’s property in the 
Official Receiver under S. 16. Act 3 of 1907, the 
insolvent is ipso facto divested of the same and 


can liavo no vested interest in the property until 
after it is restored to him after administrution. 
Tho ii solvent cannot maiotaiu a suit in respect 
of such property, nor has he a right of appeal 
ai’.-tiuht an^ decreo pa-sed in a suit instituted by 
him, the Otficial .\s.signfe alone being competent 
ij i^uo for ciiforciug the right pj-sess'd by tho 

i.'i Jvtiit at the d.tlo of adjudicatiun; 30 Mai 
Mo, [P 2310 21 

T. Jl. Venhataravia SaUriar—{oc Aji- 
pci! ant-!. 

S. T. Srinivasa Oopalaohariar, A, 
Krishiimami ly.r and K. liamachandra 
Iyer —for Respondents. 

Judgment.—In this case an objection 
has been taken that ap{)ollant has no 
right to afjpeal. Two grounds are pub 
forward: (l) that plaintilT being an in¬ 
solvent, had no right to I'ring the suit 
and oonse.iuoubly has no right of aj)i)eal, 
and (2) that even if he had a right bo 
sue, the right of appeal was taken away 
by the intervention of the Ollicial Recei¬ 
ver after plaintitl obtained a decree in 
the Original Court. 

At the date of suit the plaintiff was an 
undischarged insolvent, and under S. 15, 
Rrovincial Insolvency Act, all his pro¬ 
perty vested in the Official Receiver, svho 
would then have the right to sue in res¬ 
pect of that property. I: is however con¬ 
tended for the appellant that he had bhe| 
permission of the Official Receiver bo 
bring this suit, and therefore could do so 
inasmuch as there remainel vested in 
him an interest in the property, as would 
appear from tlie fact that any residue of 
his estate after administration in insol¬ 
vency wouM be returned to him. This- 
contention must however he rejected, for| 
when the property becomes vested in thej 
Official Receiver, the insolvent must, 
ipso facto be divested of the same, and 
can have no vested interest in the pro¬ 
perty until after it is restored to him 
after administration; Sadcdin v. Spisrt 
(1), is authority for the proposition that, 
tho Official Assignee alone is competent' 
to sue for enforcing the rights to pro¬ 
perty possessed by an insolvent at the 
date of adjudication: vide also Ramasamy 
Iyengar v. Ramalinga Mudaliar (2) and 
Ramasami Aiyangar v. Pavadai Chetly'^ 
(3), and there is no authority to the con¬ 
trary. Reliance is then placed on iSri- 
ramulu Naidu Andalammal{-i), where 
it was held that an undischarged insqU 

1. (IS7$) 3 Bom 437. 

2. A I R 1914 Mad 154=22 I C 687. 

3. A I R 1914 Mad 395=23 I C 813. 

4 . 30 Mad 145. 
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vent could sue in respect: of property ac¬ 
quired after his adjudication and before 
tha intoiventiou of the Official Receiver. 
That case however is based on the rule 
in Cohen v. Mitchel (5) that 

“imlil the trustee mieiveues, all transactions by 
a bankrupt after his bankruptcy with any per¬ 
son dealing with him bona lido and for value 
in respect cf his self-acquired property, whether 
with or without kno'.vledge of bankruptcy, are 
valid against the trustee.” 

That lule now appears to be embodied 
in a molified form in S. 47, Bankruptcy 
Act, 1914, and appears to be for the pro¬ 
tection of a third party who deals bona 
fide with an undischarged bankrupt. 
\Vhether the rule can be applied so as to 
give a right to sue in respect of such pro¬ 
perty need not bo considered now, for 
as pointed out in Sundarappaiyar v. 
Aninachella Chettiar (6), the ruling in 
SriramuliL Naidu v. Andalammal (4), 
does not refer to property in the posses¬ 
sion of the insolvent at the date of adju¬ 
dication. ^Ye must therefore hold that 
plaintiff had no right to institute this 
suit and consequently the second objec¬ 
tion taken need not be considered. This 
second appeal is dismissed with costs. 
The court fee due must be paid to Gov¬ 
ernment by appellant. 

S.N. _ Appeal dismissed. 

5. (1890) 25 Q 13 D 2i2. 

G. (1908) 31 Mad 493. 
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Spencek, J. 

Muthic Bhatlar — Defendant — Peti- 
tioner. 

V. 

Mrithunjaya Bhatiar and another — 
Planintiff—Opposite Party. 

Civil Revn. Petn. No. 872 of 1916 and 
Civil Miso. Petn. No. 2597 of 1916, De- 
cided on 2nd March 1917, from the order 
of Dist. Judge, Madura, D/- 14th April 
1916. 

Civil P. C. (1908), S. 152—Clerical errors 
in judgment can be corrected even pending 
appeal Court which passed is proper Court 
to amend errors. 

Clerical errors or slips in a decree or order can 
be corrected by the Court which passf.d it, al¬ 
though an appeal against the same is ponding in 
a superior Court. The proper Court to correct 
them is the Court in which the errors wore made. 

[V 296 C 1 1 

K. S. Bamabhadra Ayyar and S. Sub- 
ramania Ayyar —for Petitioner. 

K. Jagannatka Ayyar, K. V. Seska 
Aiyangar and K. V. Krishnasami Ayyar 
—for Opposite Party. 


FACTS.— A instituted a suit against B 
and 0 for recovery of possession of a liouso 
from B, on the strengtli of a sale deed 
executed in liis favour by C’. He also 
prayed in the alternabivo for the return of 
the purchasemoney in case O’ his \eiidor 
were found to have no title. i>cIaimol 
the house as his ancestral [ ropeity and it 
that were found against, ho relied on titlo 
by adverse possession for more than the 
statutory period. The District ^ilJnsi^ 
found that the title to the hour>e was inO' 
and that A, liis vendee, was entitled to 
recover and aocordiugly gave A a decree 
for possession, observing that in this view 
it became unnecessary for him to consider 
and find the issue raising the ijuestion of. 
alternative relief, viz, the return of pur¬ 
chase-money. On appeal the District 
Judge held that B had acquired title to 
the house and that A was not entitled to 
recover. 

He, however dismissedbhe suit with¬ 
out considering the question of alter¬ 
native relief, the consideration of which 
had become nesessary by his finding on 
the question of title. A thereupon pre¬ 
ferred a second appeal to the High Court 
and also a review petition in the District 
Court, claiming in both the alternative 
relief to which he had become entitled in 
the view which the District Judge had 
aken as to his right to the main relief. 
The second appeal was admitted and was 
confined to the relief agaiust C, who 
alone was made the respondent. The 
District Judge-allowed the revie w petition, 
but in his order by a mistake pub “defend¬ 
ant 1” (B) for "defendant 2” (C), so that 
the order directing C to make good the 
purchase-money read as an order directing 
B to return the same, which the District 
Judge could nob have meant. Similarly, 
“defendant 2” (C) was held to be an un¬ 
necessary party, while what was meant, 
and alone could have been meant, was that 
defendant 1 (B) was an unnecessary party. 
A thereupon withdraw the second apjieal, 
which was consequently dismissed. Mean¬ 
while, B had put in a petition for the 
amendment of this accidental slip in the 
District Court bub the District Judge, 
while recognizing tlie mistake, held that 
he liad no power to correct it as the 
second appeal was pending in the High 
Oaurt. B thereupon preferred a Civil 
Revision Petition against the order of the 
District Judge and also prayed the High 
Court by a simultaneous Civil Miacel- 
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laoeous Petition to correct the mistake it¬ 
self in case it should agree with the Dis¬ 
trict .)u3g6 that he had no jurisdiction to 
amend. 

Civil Revision Petition No, 872 0 /1910. 

Judgment. The District Judge was 
mistaken in thinking that he liad nopow- 
:er to correct a clerical error occurring in 
Ins Review Order hecause of the pen- 
.deccy of a second fif.peal in this Court. 
The clerical errors alleged in the aliidavit, 
.which was before the Julge, consisted of 
the words: defendant 1 ” occurring where 
the words “defendant 2" were intended 
and vice versa. This was a matter to ho 
Ilealt with under S. 152 Civil p. G. 
I'ind that section distinctly provides 
that where such clerical errors arise 
from any accidental slip, the Court 
(that is, the Court in which they have 
occurred) may correct them at any time. 

1 set aside the District Judge's order and 
direct him to pass fresh orders according 
to law after giving notice to the parties 
concerned. The parties will bear their 
own costs of this ai)plicatioD. 

Civil Miso. Petition No. 2597 of 191G. 

The proper Court to correct clerical 
jerrors is the Court in which the errors 
were made. The petition is dismissed. 

S.N./R.K. Order set aside. 
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Seshagiri Aiyar and Napier, JJ. 

Madepalli Venkataswami —Defendant 
—Api> 0 llanb. 


V. 


Hladepalli Suiam a and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 1461 of 1916, De- 
cided on 15th November 1917, against 
decree of Addl. Temporary Sub-Judge, 
Rajahinundry, in Appeal Suit No. 4 of 
1916. 

(a) Civil P. C (1908), Sch. 2, para. 14 (c)— 
Error of law doe> not invalidate award. 

Au award canuot be set aside under Cl. (c), 
para. 11, Sch. 2 on the ground that the arbitrators 
have given an erroneous decision on a point of 
law. 297 0 2] 

(b) Civil P. C.(1908), Sch. 2. para. 14 (c)— 
Ferver«e miiapplication of law or rule comes 
under Cl. (c) — Possibility of Court taking 
different view is no ground to vitiate award 
where honestly given. 

Clause (c), para, ll, Sch. 2, should be condoed 
to cases like those where the arbitrator perversely 
and manifestly misapplies a rule of snccessinn or 
applies to the parties a rule by which they are 
not ^nnd. Where the arbitrator has applied his 

at a decision to 

the best of his ability, the fact that the Judge 


might take a different view is not a ground for 
holding that the asvard is illegil on its hice. 

[P 297 C 

(c) Civil P, C. (1908), Sch. 2, para. 14 (cj— 
Award granting life interest in one-fourth 
share, subject to its becoming absolute on 
marriage to person congenitally blind is held 
not invalid under Cl. (c). 

Where a reference was made to arbitrator as to 
the right of inheritance of the plaintill who was 
alleged by the defendants to be congenitally blind 
and the arbitrators awarded to pUiutil! a life- 
interest ill a fourth share in the properties sub¬ 
ject to its becoming an abaolutedatere»t in case 
the plaintiff married; 

Held: that the award was not liable to be sot 
aside under para. 14 (c), Sch. 2, Civil P. 0. 

LP 297 C 2] 

D. Narasimha Row —for Appoilaut. 

P. Somasnndara7n‘-(oT Respondeubs. 

Judgment. —PlaiutilT sues for a share 
in the family properties. The defence is 
bhafc he was born blind and that couse- 
quenbly he is not entitled to any share 
under the Hindu law. A number of issues 
were raised, including the- one on the 
question whether the plaintiff was con¬ 
genitally blind. After the settlement of 
issues the parties agreed to refer the dis¬ 
putes to certain arbitrators. The agree¬ 
ment to refer is very general in its terms 
and apparently all (luesbions of fact and 
law were referred to arbitrators. Upon 
the referenos the arbitrators decided that 
the plaintiff was entitled to a life-inter¬ 
est in a fourth share-in the properties sub¬ 
ject to its becoming an absolute interest 
in case the plaintiff married. 

On the submission of this award objec¬ 
tions were taken by the plaintiff, on the 
ground that it was illegal on the face of 
it and the Court should not accept it. 
Both the Courts below have upheld this 
contention and have set aside the award. 

In second appeal the learned vakils havJ‘ 
argued the case very elaborately; we have 
come to'the conclusion that the Courts 
below tire wrong. S. 14, Sch. 2, Civil 
P. C., sets out the grounds on which an 
award may be set aside; Cl. (a) refers to 
the arbitrators not deciding what has 
been referred to them and to deciding 
matters cot within their jurisdiction; 

Cl. (b) refers to an indetinite award; and 
Cl. ( 0 ) to an award whose illegality ^ 
patent upon the face of it. In the present 
case the complaint is that the award i3 
illegal as it apparently proceeded on the 
ground that the plaintiff, though not boro 
blind, is not entitled to his full rights in 
the family. It may be observed in passing 
that the rights of the plaintiff were not 
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beyond question until the recent decision 
of the Judicial Committee in Mi. Gua- 
jeshwar Kunioar v. Diirga Prashad 
Singh (l). The arbitrators were of opi¬ 
nion whether rightly or wrongly that the 
plaintid should not have anything more 
than a life interest in the properties. Now 
the point is whether this conclusion is so 
patently illegal as to come within the 
mischief of Cl. (c), S. 14. 

A large number of English decisions 
were quoted by Mr. Somasundaram for 
the respondents. They all assume that 
where an error of law appears on the face 
of the award the error can be remedied by 
Courts. The various dicta to be found on 
the subject all refer to the decision in 
Hodgkinson v. Fernie (2) as first enun¬ 
ciating this proposition. On examining 
that case we find this statement of the 
law in the judgment of Wallis, J., one of 
the ablest Common Law Judges of his 
time. If we may say so with respect, we 
share the doubt expressed by the learned 
Judge regarding the practicability and 
the soundness of enforcing the ancient 
principle referred to by him. Moreover 
the later decisions, to which we shall pre¬ 
sently refer, and the Civil Procedure Code 
do not appear to have accepted the pro¬ 
position that an erroneous view of law 
appearing on the face of the award viti¬ 
ates it. 

In King and Duveen, In re (3), Chan- 
nel, J., said that if, on a question of law 
referred to the decision of an arbitrator 
he has given an erroneous decision, it 
should not be questioned by the Court. 
In Muhammad Newaz Khan v. Alam 
Khan (4) the Judicial Committee have 
laid down the same principle. In GhxUam 
Khan v. Muhammad Hassan (5) they 
say expressly that an arbitrator has juris¬ 
diction to decide both on facts and on 
law and that the Courts have no right to 
sit in judgment over his views. In Adams 
v. Great North of Scotland By. Go. (6) 
the same view was held, see also Dina- 
bandhu J ana v. Chintamoni t/ana (7). 
As regards the decision in British West. 

1. A I R 1917 P 0 146=42 I 0 849=44 I A 

229=45 Cal 17 (P 0). 

2. (1857) 3 C B (n s) 189. 

3. (1J13) 2 K B 32. 

4. (ISJI) 18 Cal 414=18 I A 73=70 P R 1891 

(P C). 

5. (1902) 29 Gal 167=29 I A 61=25 P R 1902 

(P C). 

6. (1891) A C 31. 

7. (1916) 26 I 0 697. 
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inghouse Electric and ManufacUirinq 
Co. V. Underground Electric Bys. Co. (S) 
what was said by Lord Haldane in the 
House of Lords was that, if tho result of 
an arbitration was induced by a wrong 
direction as to \a,w given by a Court, the 
appellate Court is not powerless and the 
Court below is not entitled to shelter it¬ 
self under the award. It is true that the 
decision of a Division Bench in Landauer 
V, Asser (9) supports the contention of 
the learned vakil for the respondents. 
But that case stands by itself and, al¬ 
though there are dicta of a very general 
character in the English reports, in no 
case except in the case in Landauer v. 
Asser (9) was an award set aside on the 
ground that the arbitrator had given an 
erroneous decision on law 

Coming to the Civil Procedure Code we 
think that Cl. (c), S. 14 should be con¬ 
fined to cases like those where the arbi- 
trator perversely and manifestly mis-ap. 
plies a rule of successiou or applies to 
the parties a rule by which they are notj 
bound ; we are not to be supposed tol 
have exhausted the category of the cases! 
which may come under the clause, but wel 
do think that where the arbitrator has 
applied his mind honestlyand has arrived- 
at a decision to the best of his ability,' 
the fact that a Judge might take a ditTer-' 
ent view is not a ground for holding that- 
the award is illegal on its face. We must 
reverse the decrees of the Courts below 
and remand the suit to the Court of first 
instance for its being heard on the other 
objections taken to the award. Costs 
will abide the result. 

S.N./r.K. Appeal allowed, 

“87(1912; A C 67'3' " 

9. (1905) 2 KB 184. 

^ A. 1. R. 1918 Madras 297 

Sadasiva Aiyar and Phillips, JJ. 

Vasudeva Mudaliar — Defendant — 
Appellant. 

V. 

M. A. Velappa Nadar — Plaintiff — 
Respondent. 

Second Appeal No. 102 of 1916. Decided 
on 3rd September 1917, against decree of 
Tempy. Sub-Judge, Ramnad, in A S 
No. 3 of 1915. 

(a) Contract Act (9 of 1872), Ss. 62, 63 
and 73 —Contract to supply cotton witoin 
A jurisdiction—On default accounts tnsde 
and balance made payable by supply of 
cotton within B jurisdiction—Balance to be 
realized by sale of the cotton—On failure 
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suit for amount and interest in B jurisdiction 
—Interest cannot be claimed as compensa¬ 
tion under S. 73—New agreement was nova¬ 
tion under S. 62 and suit in B Court was 
proper. 

Plaintiff and defendant 2 were partners. De¬ 
fendant 1 received Rs. 2,500 as an advance from 
defendant 2, promising to supply cotton at 
Palladam within the jurisdiction of the Titupur 
Aluusil's Court. As defendant 1 failed to supply 
the cotton or to return the advance plaintiff and 
defendant 1 looked into the accounts, and defen¬ 
dant I’s liability was fixed at Rs. 2,000 and it 
was agreed that this liability should be dis¬ 
charged by defendant 1 sending cotton to Vi u- 
dupatti within the jurisdiction of the Satur 
Munsif's Court, to be sold by the plaintiff’s man 
who should realize the Rs 2,000 due by defen¬ 
dant 1 from the sale-proceeds. Plaintiff filed a 
suit in the Satur District Munsif’s Court on 
defendant’s default and also claimed interest by 
way of damages: 

Held', that interest could not be claimed as 
compensation under S. 73, Contract Act. 

[P 300 C 1] 

Per Sadasiin Avjar, J. —The new agreement 
to pay the amount due at Virudupattl was a 
novation of the original contract within the 
meanining of S. G2, Contract Act and the Satur 
Munsif's Court bad jurisdiction to try the suit. 

tP 299 C 2] 

Per Phillips, J. —The agreement was itself a 
new one and in supersession of the old one and 
was not a mere agreement to pay a debt at a 
place other than that mentioned in the original 
agreement and the cause of action therefore arose 
within the jurisdiction of the Court of the Dis¬ 
trict Mnnsif of Satur. [P 300 C 1] 

(b) Civil P.C. (1908), Ss. 20 and 21—Quei- 
lion of jurisdiction involved — Whether 
failure of justice has to be shown for inter¬ 
ference. {Quaere)^ 

Quaere. —Whether, even where the question is 
one affecting jurisdiction, failure of justice must 
be shown to justify the interference of an appel¬ 
late Court under S. 21. [P 299 G 2] 

i^[c) Contract Act (9 of 1872), S. 62— 
Novation changing place of performance— 
Fresh consideration is not necessary. 

Per Sa.'lasiva Aiya.r, J. — A new contract 
changing the place of performance falls under 
S. 62 and no independent consideration is neces¬ 
sary to validate the same: 14 M. I. A- 86 and 
30 Mad. 498. Dist, [P 299 C 1] 

(d) Contract Act (9 of 1872), S. 73-Where 
interest as compensation cannot be claimed 
stated. 

Per Phillips, J. —Where no interest is provided 
for in the agreement of parties and when it is 
not a case of damages for breach of contract, 
interest cannot be claimed as compensation 
under S. 73. A. I. R. 1916 P. C. 46, Dist. 

[P 300 0 1] 

T.R.Venkatarama Sastry —for Appel¬ 
lant. 

T. M. Krishnasamy Aiyar —for Res¬ 
pondent. 

Sadnsiva Aiyar. J.—The facta are 
shortly as follows. Defendant 1 obtained 
Rfl. 2,500 at Palladam within the juris¬ 


diction of the District Munsif’s Court 
Tirupur in the Coimbatore District (de¬ 
fendant 1 also residing in that district) 
promising to supply cotton todefendant 2 
at Palladam itself. Defendant 2 had a 
partner (plaintiff) living at Virudupatti 
within the jurisdiction of the District 
Munsif’s Court of Satur in the Ramnad 
District. Defendant 2*3 duty was to ad¬ 
vance partnership moneys to customers 
and receive cotton at Palladam from the 
customers to whom advances had been 
made and to send on the cotton to Viru¬ 
dupatti. Towards the Rs. 2,500 advanced, 
defendant 1 gave six pothies of cotton 
worth Rs. 525 at Palladam, but the six 
pothies were returned to him at Palladam 
itself as he himself promised to send it 
on direct to Virudpatti instead of defen¬ 
dant 2 sending it on to Virudupatti. This 
was on 10th October 1910. A sum of 
Rs. 1-15-6 besides this Rs. 2,500 seems 
also to have been due by defendant 1 to 
the plaintiff’s firm. Defendant 1 did nob 
send the six pothies to Virudupatti nor 
did he supply cotton for the remaining 
Rs. 1,975. So he owed Rs. 2,501-15-6 
on accounts tothe partnership firm, out of 
which he paid todefendant 2 Rs. 501-15-6. 
sometime afterwards and owed a balance 


of Rs. 2,000 in April 1911. 

The plaintiff and defendant 1 met at 
Virudupatti on 14th April 1911, looked 
into accounts and found Rs. 2,000 due by 
defendant 1 to the firm of the plaintiff 
and defendant 2. Defendant 1 then pro¬ 
mised to pay the Rs. 2,000 to the plain¬ 
tiff at Virudupatti through defendant 1 3 
customer P. W. 2. The suit was brought 
in tbe Satur District Munsif’s Court on 
this promise made on 14th April 1911 
by defendant 1 to pay at Virudupatti the 
Rs. 2,000. A preliminary question of 
jurisdiction was raised by Mr. Venkata- 
rama Sastriar arguing for defendant I 
(appellant). The argument was that, 
because the contract as first entered into 
was to supply cotton to defendant 2 at 
Palladum, the cause of action arose at 
Palladam within the jurisdiction of the 
District Munsif’s Court of Tirupur m 
October 1910 and that therefore no new 
cause of action could arise at VirudoP' 
patti .merely by reason of the 
promise made at Virudupatti to pay “ 


sum of Rs, 2,000 due under the con 


bract 


at Virudupatti and hence the Satur " 
trict Munsif's Court had no jurisdiotio • 
Reliance is placed for tbifl contention o 
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Bunseedhur v. Government of Bengal (l) 
and Seshagiri Row v. Nawab Askur Jung 
Aftal Dowlah Mushral Mtdk (2). 

The case of Bunseedhur v. Government 
of Bengal (l) was decided in 1871 before 
the Contract Act came into force. As 
regards Seshagiri Row v. Naivab Askur 
Jung Aftal Dowlah Mushral Mulk (2), 
the Government Act, S. 62, has not been 
referred to in that case. The facts there 
were that according to the original con¬ 
tract payment was to be made by the 
defendant living in Hyderabad for work 
done at Hyderabad for the defendant by 
the plaintiff. The plaintiff alleged that 
after the work had been done, the defen¬ 
dant agreed to pay in Madras the re¬ 
muneration due to the plaintid'. A great 
mass of witnesses, whom the Court would 
have had to examine in that case, were 
residents of Hyderabad and the balance 
of convenience was in favour of the suit 
being tried in Hyderabad. Moore, J., 
dismissed the application under Art. 12, 
Letters Patent for leave to institute a 
suit in the Madras High Court Original 
Side on account of the above reasons of 
convenience. The learned Chief Justice 
and Miller, J., while upholding the order 
of Moore, J., on that ground also added 
the dictum that there was no considera¬ 
tion for the promise to pay in Madras, 
that there was therefore no new legal 
contract to pay at Madras in substitution 
of the original contract and hence no 
part of the cause of action arose within 
the jurisdiction. As I said, Contract Act, 
S. 62, is not referred to in the judgment. 
That section says: 

“If the parties to a contract agree to sub¬ 
stitute a new contract for it, or to rescind or 
alter it, the original contract need not be per¬ 
formed.” 

Of course, this section is subject to the 
provision of the Evidence Act (S. 92) 
forbidding the admission of oral evidence 
to contradict or vary written agreements 
but where the original contract and the 
subsequent contract are both oral, I do 
not see that S. 62, Contract Act, requires 
any further consideration for the vali¬ 
dity of the substituted contract than the 
putting an end to the obligation under 
the original contract. It has been held 
that under S. 63 of the same Contract 
Act DO consideration is necessary for 
extending the time for performance or 
f or accepting any satisfaction by the pro . 

1. (1870) 14 M I A 66=2 Suth 448=2 Sar 689. 

2. 80 (m?) Mad 488. 
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misee, though under the English law the 
question of consideration comes in res-| 
pect of the matters mentioned in S. 63, 
Contract Act : see Leake on Contract, 
pp. 623-21. If there is a new oral con- 
tract to have the place of performance 
changed, I think, it falls under S. G2i 
and no independent consideration is ne¬ 
cessary to validate the same. I there¬ 
fore respectfully dissent from the dictuml 
in Seshagiri Row v. Nawab Askur Jung 
Aftal Doivlah Mushral Mulk (2), the 
decision in which can be supported on 
the other grounls mentioned in it. The 
English case of Baird v. Bell (3) is 
irrelevant, as we are governed by the 
Statute law enacted in the Contract Act. 
In the above view it is unnecessary for 
me to consider whether the new S. 21 
in the Civil Procedure Code of 1903 
cures the defect of territorial juris- 
diction assuming such a defect to exist.; 
I might, hosvever, shortly state that the 
argument of Mr. Venkatarama Sastriari 
that S. 21 only applies to cases referred 
to in S. 18, Cl. 2, is not acceptable to raei 
as at present advised. S. 21 follows 
Ss. 16to20,of whichS. 16, 17, 19 and 20 
refer to territorial causes of action gene¬ 
rally. There is also an observation in 
Sethrucherla Rama Chhaddra v. Maha¬ 
raja of Jeypore (4) upholding my above 
view. S. 99 (corresponding to old S. 578) 
uses the negative words, 

‘‘that no decree shall be reversed on account of 
irregulariti<:s cot aUectiog the jurisdiction of the 
Court,” 

but th 0 cannot, I think, override the 
plain language of S. 21 that even when 
the question is one affecting the juris¬ 
diction, failure of justice must be showni 
to justify the interference of an appellate' 
Court. However, as I said, it is unneces-| 
sary fov me to express a ffnal opinion 
on this point in this case. The next 
question argued for the appellant w’as 
that the defendant was not afforded 
sufficient opportunity to adduce all his 
evidence in respect of the discharge by 
payment to defendant 2, and though 
there is an affidavit in support of 
this contention, it is met by a counter 
affidavit on the respondent's side. This 
contention is, therefore, also rejected. 
On the question of interest, the case of 
Damira Bibi v. Zubaida Bihi (5) quoted 

“'37(T6'98‘j 

4. (1916) 34 I C 411. 

5. A I R 1916 P G 46=3610 87=43 I A 294= 

38 All 681 (P C). 
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tor the respondent was a case of dower- 
rtebt governed by Muhammadan Law and 
•ihe equitable principles recognised in 
the Mohainadan law were applied by 
the Privy CoiiDoil on the question of 
awarding compensation in the shape of 
irercst. I, therefore, agree w,th my 
leirned brother that the claim for id- 

terest should be 

other respects the appeal should be dis- 
mi 3 S 0 ^ with costs. 

Phillips, J.—The agreement set out 
■:n the plaint has been found by the 
learned Subordinate Judge to be true and 
isas follows: It was found that the defen- 
■lant 1 owed the firm in which plain 
tiff and defendant 2 were partners 
1 „ 1 976 15-0 and had also to supply 

rpothies of cotton. U was then agreed 
that defendant 1 s total liability should 
he R3. 2,500. Plaintiff acoeped defen¬ 
dant I's contention that he had paid 
Ka 500 to defendant 2 and it was then 
aoreed that the defendant 1 should pay 
the balance of Rs. 2,000 by sending 
cotton to Virudupattito be sold by plain- 
iff s witness 2,‘ who should then pay 
plaintiff Rs. 2,000. It appears to me 
that this was a new agreement entered 
into between defendant 1 and plaintiff 

on behalf of his firm, and 
session of the old agreement between the 
' and was not a mere promise to 

nav a debt at a place other than that 
^ ^ 4 .^ ori in the original agreement, 
f view the decision in Seskagiri 

Row\. Nawab Askur Jung Aftal Do, ulah 
'Mushral Mulk (2) is inapplicable to this 
case nor is it necessary to decide whether 

21 Civil P. G., is applicable as the 
District Munsif had jurisdiction to try 
tl fsuit. After considering the affidavits 
‘ filed I do not think that any evi- 
:;::ce was Bhut out by the District 
Munsif and consequently defendant 1 is 
not entitled to adduce further evidence 
On the question of interest, I 
think the Subordinate Judge ^ ' 

No interest can be claimed un^r the In¬ 
terest Act and it was held m Kamalam- 
mal V. Peeru Meera Levvai Bowthen 
(6) that interest in such cases cannot 
he claimed by way of damages under S. iS 

Contract Act. „ j t> i 

In Hamira Bibi y, Zuhaida Btbi \o, 

interest was allowed by way of damages 
on equitable considerations in that case 
\n which the circumstances were pecu- 

6.(1897) 20 Mad 481. 


1918 

liar, and I do not think that the Judicial 
Committee intended to dissent from their 
prior decision in Ganesh Bahhsh v. 
Ilanhar Dakhsh (7) where it was held 
that the Interest Act applied, when it 
was not a case of damages for breach of 
contract. Following Kamalammal v. 
Peeru Meera Levvai Bowthen (6J I dis¬ 
allow the claim for interest till date of 
suit, but, in other respects, the appeal 

is dismissed with costs. 

S.N /r.k. Appeal dismissej,.^ 

“7r(iy04)'2G All 299=3 I A 116=8 Sar 628 
(PC). 
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Sadasiva Aiyar and Kuma raswami 

Sastri, JJ. 

Ammalu Ammal — Plaintiff Appel¬ 
lant. 

V. 

Namagiri Animal and others Defen¬ 
dants—Kespondents. 

Second Appeal No. 1494 of 1915, De¬ 
cide! on 27th April 1917. against decree 
of Dist. Judge, Madura, D/- 19th April 

1915. ^ c 

5;?ia) Executor—Power to borrow Suit on 
pro-note executed by executor m individual 
capacity for payment of legacie. due-E.tate 
of testator cannot be direct y P/oc«d«d 
again.t-Creditor. had right of »“brog-t.on 
-Debt evidenced by notc-Suit can be bated 

on note and not loan. % 

An executrix borro.ved from the plamtiB 

certain sum for the purpose of paying ofl w 
tain legacies duo from the estate of ‘he testator 
and executed a promissory note to , 

affixed her signature without adding /es F 
tion or qualification as executrix and 
contained no indication that the exeoutrix w 
edto charge the estate with payment 
fact that the debt was contracted for tn p 
pose of carrying out the directions "0“^'^ 
the will. In a suit by the plaintifl 
the money direct from the estate of the 
Held: that the creditor could not 

direct against the estate of of 

his remed} was to be subrogated to the tig ^ 

the executrix against the estate. *1^ jbe 

Even assuming that a snit could lie , jot 
debt apart from the promissory note, as t^be p 
did not state that the executrix and bet “ 
were eutitled to take or retain any suni from 
estate as indemnity and did not pray ^ 
plaintiff in execution was entitled P 
against the properties of the testator ® ^ 

of his heirs direct to the extent of each i d 
nity, an inquiry into tb® indebtedness 
estate to the executrix or Us hability ^ present 
nify her could not be ordered j, 3] 

The plaintiff would be entitled to be 
to the executrix’s right of '“^emnity aga ^ 
estate, and the question ^betber the ^ 

still possesses the right of indemnity jntoia 
and if so, to what extent, could be gone 
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the very suit instituted on the promissory note, 
and if it is found that to any extent the execu¬ 
trix is entitled to be indemnified from the estate 
to that extent the plaintiff could be given a 
decree direct against the estate [P 307 C 1, 2] 

(b) Pronote—Note and loan contempor¬ 
aneous—There cannot be claim only on loan 
— Contract Act S. 62. 

Per Sadisii'a Aiyar,J .— Where the loan was 
practicilly cjntempjraneous with and was, when 
made, intended to be evidenced by the promis¬ 
sory note there can bo a claim only on the note 
and not cn the loan. [P 303 C 1] 

(c) Promissory note— Liability—Execution 
by trustee or manager— Intention must be 
clear limiting liability. 

Per Kumarasioami Sastri, </,—A person exe¬ 
cuting a pro-note will be personally bound there¬ 
by Unless there is clear indication that he does 
not intend to incur any personal liability but 
limits recourse of the payee or holder to the per¬ 
son whom or the estate which he represents 
either as trustee, executor, guardian or agent. 

[P 303 Cl] 

(d) Civil P. C. (5 of 1908), O. 7, R, 7— 
Relief should not be refused if it can be pro¬ 
perly granted—Practice Relief, 

A party claiming a larger relief ought not to 
be denied relief which can properly be granted 
unless the ground on which the lesser relief can 
be granted is inconsistent with the case of the 
plaintiff as set out in the pleadings or would lead 
to the determination of issues wnich would om* 
bartass the defendants or necessitate the addition 
of parties. [p 307 0 1] 

A jjBt claim ought not to be defeated by tech¬ 
nical considerations based on the plaintifl hav¬ 
ing asked for more than he is legally entitled to, 
especially in cases where owing to the conflict of 
authorities and the want of precedents, the law 
is not quite clear. [p 307 C 1] 

^ Executor—Bona fide contracts in due 
course of administration— Decree de bonis 
proprius—Contracts or debts by executor 
after testator’s death—Estate cannot be di¬ 
rectly proceeded against—Creditor has only 
right of subrogation^ 

Where an executor or administrator has been 
dealing with the assets or making contracts 
bona fide in the due course of admiostratioo as 
executor or administrator and a creditor brings 
a suit on a contract entered into by the exe¬ 
cutor: 


(1) Ordinarily decree do bonis testatoris will 

be passed in all cases whore the tes‘,ator is per¬ 
sonally liable or the contract of the executor 
arises out of acontract with or something done 
by the testator, and io all other oases the only 

decree that will be passed is a decree de bonis pro¬ 
prius. ^ 

(2) The executor will in the absence of an ex¬ 
press stipulation, be personally liable on all con- 
tracts entered intj or debts incurred subequent to 
the death of the testator. 

(3) Creditors cannot have any direct remedy 
against the testator's estate or procaad in exe¬ 
cution again.st the assets except in cases where a 

specific charge is validly created or the debts ere 
incurred in pursuance of directions to carry on 
a trade or busin 8s or whoroa specific trust is 
created for a specific purpose and debts arein- 
currod in the due carrying out of the trust. 


( 4 ) An executor who has incurred liabilities or 
spent moneys in the due course of adminstratlon 
is entitled to tbo right of exoneration indemnity 
or retainer as against the estate, 

(5) A creditor who has no legal claim against 
estate is entitled in equity to enforce on his own 
behalf the aforesaid rights of the executor while 
he also retains his legal claim against the exe¬ 
cutor personally. 

(G) The right to be so subrogated is subject to 
any defence which would be available against 
the executor and is confined to the assets which 
the executor could have resorted to for an in¬ 
demnity, 

(7) The mere fact that a debt was in¬ 
curred in the due course of administration and 
that the estate was benefited or eurichod by the 
loan would make no difference and would give 
the creditor no direct re-courso. [P 803 C 1, 2J 

{Caselatoon the siibjeei considered and dis' 

cusied.). 

d. Krishnasami Aiyar —for Appellant. 

C. S. Venkatackariar and V. K. Sri¬ 
nivasa Aiyangar —for Respondents. 

Kumaraswami Sastri, J. — Tiia 
plaintiH' who is the appellant sued to re¬ 
cover Rs. 4,534-13-3 alleged to be due 
on a promissory note executed by the 
deceased Kothai Ammal, the widow and 
executrix under the will of one Narasim- 
hachari, who died leaving another widow, 
two'daughters and a daughter’s son (de¬ 
fendants 1 to 4 respectively). The case 
for the plaintiff is that the promissory 
note sued on was executed in respect of 
moneys borrowed by the executrix to pay 
the legacy due to defendant 3 and that 
defendants 1 to 4 who have taken the 
testator.s property and defendants 2 to 4 
who have succeeded to Kothai Ammal’s 
properties are liable. Various defences 
were raised but it is only necessary to 
consider the plea that the executrix had 
no power or necessity to borrow so as to 
bind the estate of the testator and the 
plaintiff can only proceed against Kothai 
Ammal’s heirs and the assets in their 
hands. The Subordinate Judge held that 
under the terms of the will the proceeds 
of the life policy referred to in para. 8 
of the will) were specified as the fund out 
of which the legacy was to be paid that 
there was no necessity to borrow and 
that the estate of the testator was not 
bound to satisfy the amount due on the 
promissory note. He passed a decree 
against Kothai Ammal’s legal represou- 
uat-iVi?. On appeal the District Judge 
confirmed the decree on the ground that 
plaintiff did not prove any necessity for 
the loan. 

It is argued for the appellant that both 
Courts were wrong in viewing the case 
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that the powers of an ’’exa^eutor "o^bon'ow theexecutrixoontestedthesuit 

moneys for the purposes of administra¬ 
tion of the estate are wider than those 

o an administrator, that the indication 

of a fund in the will out of which the 
e acj was to he paid does not prerent 

fL^T- ^^isoharged if the 

i“°‘ '“mediately available and 
that so long as the executor borrows 
money bona fiie in the due course o? 
administration he is entitled to a right 
0 retainer which can be availed of by 

to the payment of sums payable out of 
re'ditofh ^^S'led that the 

a a nst the estate as he cannot be in a 
worse position than the creditor who has 
a managing member of 

nv „ “i ^ » tsmple 

a !,■ a minor for necessary 

and binding purposes. 

Before dealing with the above conten- 
iiOQS It 13 uecessary to refer to the im¬ 
portant clauses in the will and certain 

execution of the 
promissory note'sued on. Para. 3 of the will 
directs the executrix to deliver at once 
to the testator's daughter Ranganayaki 
(defendant 3) the share in the Arasaven 
village which the testator had acquired 
her beneat and pay her-Rs. 3.000. In 
Paras. 2, 4 and 7 the testator directs 
payment of Rs 1.000 to his grandson 
Ooviudarajan (defendant 4) Rs. 50.000 to 
his widow (defendant l) in case the tes¬ 
tator left no sons (a contingency which 
happened and entitled her to the be.iuesb) 
and Rs. 4,000 to his daughter-in-law. 

^1. 0 directs the executrix to get from 
the Oriental Life Assurance Company 
the sum of Rs. 3.000 payable in respect 
01 the life policy taken out by the testa¬ 
tor aud to pay his debts and 'the legacies 
specihei above. It is clear on the face 
ot it that all the legacies could not be 
paid out of the insurance moneys even if 
there were no debts to ha paid and that 
the executrix must have had recourse to 
other properties of the testator in order 
to pay them. I may add that Exs. D and 
E show that testator hal debts to pay 
and that a decree for Rs. 11,558 odd 
vvas passe 1 against the executrix and 
all the present defendants. 

‘f tutor’s death, Narua- 

I'uiVSTi lust, 


inter alia on the ground that the legacy to 
her was only Rs 5.000. the sum Rs. 50,000 
being a fraudulent alteration in the will. 
A ra^^inamah Ex. C was filed which pro^ 
vided for payment of a certain sum Co 
Namagiri Ammal (plaintiff in the suit), 
for collection by the executrix of debts 
due to the estate and the amount due on 
the life policy and the payment by her of 
the debts due by the estate including the 
legacy of Rs. 3,000 payable to Rangana- 
yaki; the plaintiff being indemnihed 
against non-payment by the executrix. 

Some stress has been laid on the words 
defendant 1 alone shall pay all debts, 
etc.” It is clear that, reading it with 
the other clauses of the razinamah, the 
intention was not to transfer to the exe¬ 
cutrix personal liability for all the testa¬ 
tor’s debts and legacies so as to absolve 
the estate from payment of the same, but 
to prevent it being said subsequently by 
the other parties that the co-widow (the 
plaintiff in that suit) ‘by reason of her 
having taken the properties given to her 
for her share was liable to pay anything 
or that the properties she took should in 
any way be charged with or made liable 
for payment of their claims. It is nob 
suggested that the razinamah was not a 
bona fide and proper adjustment of the 
differences between the executrix and her 
co-widow. After the razinamah Ranga- 
nayaki Ammal, the daughter of the testa¬ 
tor (defendant 3) was pressing for pay¬ 
ment of the legacy and threatened legal 
proceedings. Defendant 1 at that time 
was not able to recover the sum due on 
the policy. The terme of Cl. 3 of the will 
were specific and directed that Rs. 3,000 
was to be paid at once and haring regard 
to the fact that the legacy would have 
been payable even if the policy moneys 
became irrecoverable, the situation was 
nob as clear as the Subordinate Judge 
thinks it was 

The executrix, who was threatened 
with a suit for the legacy, borrowed 
Rs. 3,500 and executed the pro note sued 
upon on 9bh December 1909. It recites 
that the sum of Rs. 3.000 was borrowed 
for the purpose of paying Ranganayaki 
who was entitled to the same both under 
the will and the razinamah (above refer¬ 
ral to) and Rs. 500 to discharge the otbi 
referred to in the will. It was signed by 
Kobhaiammal without anj* description or 
qualification and so far as the note is 
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concerned, except for the recital that the 
debt was contracted for purposes of car¬ 
rying out the directions contained in 
the will, there is nothing to exclude or to 
limit the personal liability of the execu¬ 
tant or to indicate that she charged the 
jestate with payment. It is well settled 
jthat a person executing a negotiable ins¬ 
trument will be personally bound there¬ 
by, unless there is clear indication that 
he does not intend to incur any personal 
liability but limits recourse of the payee 
;or holder to the person whom or the 
estate which he represents either as trus¬ 
tee, executor, guardian or agent. There 
may be a difference of opinion as to the 
words or recitals necessary for so limiting 
liability; but the principle is clear, I 
need only refer to Koneti Naicker v. 
JaUi Gopala Airjar {\) and Sundarasa 
Gurukkal v. Sambasiva Aiyar (2). In 
the case of executors the view taken bv 
Harington, J., in Wailing v. Lewis (3) 
that the words “as such trustees but not 
so as to create any personal liability on 
the part of either of them” were void and 
repugnant as there was a covenant to pay 
an indemnity, was not followed in Robin¬ 
son’s Settlement, Inre, Gantv.llohhs (4), 
where it was held following Williams v. 
Hathaway(o)d,ndi Gordon't.Campbell (6), 
that the words “as such trustees and not 
otherwise" did not render them person¬ 
ally liable. In the present case it is clear 
that the executrix for the purpose 
of paying the legacy due to the testator’s 
daughter borrowed moneys on the pro¬ 
missory-note sued on without limiting her 
liability charging the estate or any part 
thereof with payment of the sum borrow¬ 
ed. The question is how far and subject to 
what limitation can the creditor proceed 
to realise his debt by proceeding against 
the estate in case the personal liability is 
insufficient. 

Where an executor or an administrator 


{has been dealing with the assets or making 
contracts bona ffde in the due course of 
administration in his character as execu- 
|for, or administrator, the question whether 
on contracts personally entered into by 
him he should be sued in his character as 
legal representative so as to enable the 
creditor to pursue his remedie s directl y 

1 . (1013) 38 >Ud 482=21 I C 417, 

2. (1015) 23 I 0 93. 

3. (1011) 1 Oh 414. 

4. (1912) 1 Gki 717. 

5. (1877) 6 Ch D 514. 

C. (1842) 1 Bell App 423. 


against the estate or in his personal 
character, the creditor being afterwards^ 
left to svork out his rights by being sub-' 
rogated tc the executor’s right of retainer 
or indemnity, has been dealt with in 
numerous cases. 

The authorities which I shall refer to 
show that (l) ordinarily a decree de bonis 
testatoris will be passed in all cases 
where the testator is personally liable or 
the contract of the executor arises out oi 
a contract with or something done by 
the testator and that in all other cases 
the only decree that will be passed is 
detree de bonis proprius ; (2) an exe ! 
cutor will in the absence of an express! 
stipulation be personally liable on all, 
contracts entered into or debts incurredj 
subsequent to the death of the testator ;< 
(3) creditors cannot have any direct 
remedy against the testator's estate orj 
proceed in execution against the assets,) 
except in oases where a specific charge is' 
validly created or the debts are inourredl 
in pursuance of directions to carry on Aj 
trade or business or where a specific trust, 
is created for a specific purpose andj 
debts are incurred in the due carry¬ 
ing out of the trust ; (4) an executor who; 
has incurred liabilities or spent moneys! 
in the due course of administration is 
entitled to the right of exoneration, in¬ 
demnity or retainer as against the estate: 
(5) a creditor who has no legal claim; 
against the estate is entitled in equity to 
enforce on his own behalf the aforesaid 
rights of the executor while he also retains 
his legal claim against the executor per¬ 
sonally : (6) the right to be subrogated is 
subject to any defence which would be 
available against the executor and is con¬ 
fined to the assets which the executor could 
have resorted to for an indemnity ; (7)| 
the mere fact that a debt was incurred by^ 
the executor in the duacourseof aimiais-j 
tration and that the estate was benefited^ 
or enriched by the loan would make no 
difference and would give the creditor no 
direct recourse. 

\n Garlanl, Ex parte (7) it was held 
that where an executor carriesonbusiness 
after the death of the testator, he is en¬ 
titled to be indemnified out of the assets 
which are authorized to be or can be 
other sviso properly applied for the pur¬ 
pose of the business and that in such 
•casescreditorsareentitled bo staud in the 
place of the executor or admistrabor and 
“■ 7.‘ (1804) lO’Ves Jun 110. 
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to claim that the fund out of which he 
• 

IS entitled to indemnity shall be applied 

in pajment of their debt. A similar view 

was taken in v. Gorton (8), where it 

waa^held that the creditor of the executor 

or trustee is entitled to the benefit of the 

indemnity which the executor or trustee 

IS entitled to, in cases wheie any part of 

the estate is authorized to be applied for 

the jiurpose of carrying out the business 

specified in the will. In Uayhould In re, 

Hayhould v. Turner (9) the principle in 

Doivse V. Gorton (8) was extended to 

damages which a trustee has to pay. The 

following observations of Byrne, J., put 

the matter very clearly : 

Benctt V. H yndhnm (10) goes to show that if a 
trustee iu the course of the ordinary manage* 
meut of bis testator’s cstateeither by himstlf or 
his agent does some act whereby some third per¬ 
son is injured and that third person recovers 
damages against the trustee in an action, the 
trustee, if he has acted with due diligence re¬ 
asonably, is entitled to be indemnified out of his 
testator’s estate. When once the trustee is en¬ 
titled to be thus indemnified out of his trust 
estate, I cannot myself see why the person who 
has recovered judgment against the trustee 
should not have the benefit of this right to in¬ 
demnity and ge direct against the trust estate or 
a‘8 ts, a.s the Case maybe just, as an ordinary 
credito es of a business carried on by a trustee or 
eexecutor has been allowed to do.” 

In Fairland v. Percy (ll) Letters of Ad¬ 
ministration as a creditor in equity were 
granted to a person who had contracted 
with an executor authorized to carry on 
business, on the ground that where business 
is carried on by an executor under a will 
which directs that it might be carried 
on wiiich the assets left by the testator, 
creditors of the business who have had 
transactions with the executor have in 
addition to the personal remedies against 
the executor the right in equity to claim 
against the estate of the testator to the 
same extent that he authorised it to be 
used in the business. In Shorey, In re. 
Smith V. Shorey (12) a creditor of the 
executor was held to be entitled to a de¬ 
cree for the administration of the testa¬ 
tor 3 estate when the executor was autho¬ 
rised to carry on business. In Davies, 
Banks k Co. v. Beavan, Beavan In re, 
(13) the right of subrogation was allowed 
to a creditor who paid off debts incurred 
— V- f*he guardian for necessaries supplied 

8. (1891)A C 190. ~ 

9. (1900) 1 Ch 199- 

10. ( 1862 ) 4 De G P & J 269 

11. (1875) 3 P D 217. 

12. (1899) 79 L T 349, 

18. (1912) 1 Ch 196. 
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to the lunatic. Neville, J., observed a 
follows: 

“It appears to me that uo legal right arises as 
a result of the lending in favour of the lender; 
but I think an equity arises and that that equity 
is to stand in the shoes of those creditors who 
being creditors for necessaries supplied for the 
maintenance of the lunatic have been paid out 
of the money ad- vanced by the lender.” 

Where, however there is no authority 
given to the executor or administrator to 
carry on any trade or business, debts in¬ 
curred by the executor are treated only 
as the executor’s personal debts and the 
creditors to whom the debts are owing 
have been given no direct remedy against 
tho testator’s estate either by proving 
against the estate or taking the asset in 
execution. 

In Far hall v. Farhall (14) James, L. J.t 
was of opinion that neither authority nor 
principle was in favour of the view that 
an executor can by borrowing money 
enable the person who lent it to stand as 
a creditor to the estate even though tho 
moneys were borrowed for the purpose 
of the estate Mellish, L. took it to 
he settled law that 

“upon a contract of borrowing made by an exe¬ 
cutor after the death of the testator the executor 
is only liable personally and cannot be sued as 
executor so as to get execution against the 
assets of the testator.’’ 

In Strickland v. Siimons (1-3), Sel- 

borne, L. J., observed that 
“there is no principle or authority for sayin? 
that if a trustee makss himself personally liable 
for goods the creditor thereby obtains a lion on 
the trust propertv or can have equitable execu¬ 
tion against the trust estate in respect of a jadg. 
ment against a trustee.” 

In Evans, In re, Evans v. Evans (l6)» 
Cotton and Lindloy, L. -J., were of opi¬ 
nion that tho creditor cannot have any 
direct claim against the estate or be en¬ 
titled to anything higher than a right to 
be subrogated to the rights of the ad¬ 
ministrator to the indemnity. In Labou^ 
chere v. Tupper (17) a similar view was- 
taken by the Privy Council and it was- 
held that an executor of a trader carry¬ 
ing on the trade after his death was per¬ 
sonally liable for all the debts contracted 
in the trade and that the propriety of his 
conduct as between himself and the bene¬ 
ficiaries .did not give the creditors the 
right to be treated as creditors of the tes¬ 
tator or give them a charge on the assets. 
It is no doubt true that Bayley, J.. 

14. (1872) 7 Cb A 123. 

15. (1884) 26 Ch D 245. 

16. (1887) 34 Ch D 597. 

17. (1657) 11 Moore P C 198. 
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Ashby V. Ashby (18) pointed out the hard¬ 
ship that might arise in individual oases 
and Lord Tenterdon. C. J., expressed an 
opinion that if the matter were res In¬ 
tegra, it may be as well to hold that the 
lender may elect to treat the receipt of 
money as an act done by the executor in 
his character as executor and to take his 
chance whether he will be paid out of the 
assets or not; and that in Farhall v. 
Farhall (19) Bacon, V. C., inclined to 
the view that Ashby v. Ashby (IB) and 
other cases recognised the rule that a de¬ 
mand may exist against the executor both 
de bonis testatoris and de bonis pfoprius 
and that there may be a right to proceed 
against the goods of the testator by reason 
of transactions with the executor but in 
Farhall v. Farhall (14) the decision of 
Bacon, Y. C.. was reversed by Mellish 
and Cotton L. J J., with the obser¬ 
vations already referred to by me and the 
remarks of Byles, J., were explained as 
being confined to cases where the matter 
arose out of a contract with or something 
done by the testator. 

Some Courts in the United States of 
America have been of the view that credi¬ 
tors ought to be allowed to recover against 
the estate to the extent to which it has 
been benefited or enriched by a debt which 
has been properly incurred in the due 
course of administration, hut the rule has 
not found favour in other states which 
follow the rule laid down by the English 
decisions referred to by me. 

There is a groat deal to be said in 
favour of the view that direct recourse 
ought to be given, at least to the extent 
to which the estate has been »enriched, 
where debts borrowed in the due course 
of administration benefit the estate but 
the question is settled by authority, both 
English and Indian. Turning to cases in 
India Sale, J., in Bomanath Paul v. 
Kanai Lai Dey (20) following Farhall 
v. Farhall (14) held that apart from any 
special power given by a will to an exe¬ 
cutor, money borrowed by him on a pro' 
missory note for the benefit of the estate 
is not a charge on the estate. In Shard, 
in the matter of (21) the same learned 
Judge, following Johnson, In re. Shear¬ 
man V. liohinson (22), Strictland v. Sy- 

"iH. (1827) 7 B and‘6‘444i 

19. (1871) 12 Eq 98. 

20. (1903) 7 C W N. 104 

21. (1901) 28 Cal 674. 

22. (1880) 16 Ch D 548, 
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mojis (lo) and Bayhould, In re, Ray- 
bould V. Turner (9) held that the mere 
fact that the trustee rendered himself 
personally liable in carr>ingout the trust 
would not give the creditors the right to 
proceed against the trust property. In 
Bridge Madden (23) the decisionin 
Shaed, in the matter of (21) was approved 
of and it was held that the creditor who 
supplied goods to a trustee 'authorized to 
carry on business is entitled to the trus¬ 
tee’s right of indemnity if the trustee 
has not through his default lost the right. 
In Byramji Rustomji v. Ileerabai (24) 
Seott, C. J., observed that 

“it was clear that on a claim for money lent to 
executors the are liable personally and a )udg- 
ment cannot be directed against the asset of the 
testator.” 

The creditor was only subrogated to 
the right of the executor and was not 
allowed to attach the property belonging 
to the estate, though he lent money to 
pay off debt due by the testator. In 
Swaminatha Aiyar v. Sriyiivasa Aiyar 
(25), Abdur Rahim and Spencer, JJ., 
following Johnson, In re Shearman v. 
Robinson (22); Strickland v. Sj/7no7ts(15), 
Shard in the matter of (21), held tliat a 
creditor who lent money to a trustee was 
not ordinarily entitled to have his debts 
realized out of trust properties but was 
only entitled to be subrogated to the trus¬ 
tee’s right of indemnity against the trust. 
In Sanha Krishnamurthi v. Bank of 
Burma (26), Wallis, C. J., in dealing with 
cases where business was carried on be¬ 
half of a minor, referred to Lahoucherc 
V. Tupper (17), in Johnson In re Shear¬ 
man v. Robinson (22) and Evans, In re, 
Krans V. Etro-ns(16) and was of opinion 
that the creditors were only entitled to be 
subrogated to the guardian’s rights of in¬ 
demnity and lost the right to proceed 
against the assets embarked on the busi¬ 
ness, when the guardian owing to mis¬ 
conduct lost the right to be indemnified. 
My attention has been called by Mr. 
Krishnasami Iyer to cases where persons 
who lent moneys to (1) the guardian of a 
minor, (2) the managing member of an 
undivided family and (3) the head of the 
religious endowment were allowed direct 
recourse against the estate of the minor 
and the trust property. In Padma Kri- 

23. (190U 31 CaJ 1084. 

24 (1909)21 C IGI. 

25. (1917) 38 I C 172. 

2G. (1911) 35 Mad G92=ll I C 79. 



306 Madras Ammaluv. Namagiri (Kumaraswami Sasfcri, J.) 1918 

,s^;ina aeajar y. Njigamani Ammal (27) heir and in others the widow in posses- 


it was held by Seshagiri Aiyar and 
Napier, JJ., that a negotiable instruoaent 
executed by the guardian of a minor for 
purposes binding on him is enforceable 
against the minor's estate, and in Nata- 
raja Naicken v, Ayyasami Pillai (28). 
Ayling^and Seshagiri Aiyar. JJ., held 
that a promissory note executed by one 
brother in respect of a loan contracted 
for necessary purposes binds the other 
brothers also and treated Thaith Otta- 
thil Kutli Ammuv. Purushotham Doss 
Pdggi Seth (29) as overruled by the deci¬ 
sion of the Privy Council in Karmali 
Aldulla Allarkhiaw Bora Karimji (30). 
Both the decisions proceed upon special 
principles of Hindu law and the position 
of the guardian of a Hindu minor or the 
managing member of an undivided family 
afiords no striking analogy to that of an 
executor under a Will, on whom the 
whole estate of the testator vests by 
virtue of S. 4, Probate and Administra¬ 
tion Act and who completely represents 
it. 

AS regards heads of religious endow¬ 
ments, the authorities are not uniform. 
In Srimath iiaivasikarnani Pandara- 
sannidhi v.Noor Alahomed Rowihan (31) 
it was held that mutt properties were 
liable in the hands of its holder for debts 
contracted by his predecessor.in-title for 
necessary purposes even though no ex- 
press charge was created, and a similar 
view was taken in Pandara San 7 iathi 
V. Karutha Ravuthan (32). But in 
Swaminatha Aiyer v. Srinivasa Aiyer 
(2-j) it was held that the creditor was 
only entitled to be subrogated and 
could not have his debts realized 
out of trust properties and Abdur. 
Rahim and Spencer, JJ., were not pre- 
^red to follow Srimath Daivasikamiyii 
Pandarasannidhi v. Noor Mahomed 
Rouihan (31), if it laid down a contrary 
view. There is also a considerable di¬ 
vergence of opinion as to the exact posi¬ 
tion of the head of a religious endow¬ 
ment and the analogy which is to be 
I . in dealing with debts contracted 

y him. In some cases the analogy ap- 
phed was that of a mana ger of an infant 

Is. (mv’, fs 

29. (1910)81 0851. 

31- (1908) 31 Mad 47. 

32. (1911) 9 1 0 150. 


sion of her husband’s estate. [See Sri¬ 
math Daivasikamayii Pandarasannidhi 
v. Noor Mahomed Routhan(U), In the 

matter of two Second Grade Pleaders (33) 
Za?ni7idar of Eapileswarapuram v. 
Secy, of State (34), Hossein Ali Khan v. 
Mahanta Bhagaban Das (35)]. The 
Full Bench decision in Kailasam Pillay 
V. Nataraja Tambirayi (36) to the effect 
that the position of the head of a mutt 
should be determined in each case on the 
conditions of the grant or usage of his 
mutt and that it cannot be predicated of 
the bead of a mutt that he is either a 
life tenant or trustee, makes it difficult 
to treat the decision in a particular case 
as of general application as regards 
trustees of secular trusts in the absence 
of knowlelge of the facts of each parti¬ 
cular case. No case has been cited ^vhere 
direct recourse was allowed to an exe¬ 
cutor or secular trustee falling under the 
Trusts Act and so far as I can see the 

authority of the English and Indian de¬ 
cisions referred to by me has not been 
questioned in any of the Madras deci¬ 
sions. 

I am of opinion that the plaintiff inj 
the present case is entitled to be subro¬ 
gated to the rights of the executrix, as 
the loan evidenced by the promissory 
note was contracted to pay the legacy 
directed in the Will to be paid to defen¬ 
dant 3 and to ‘discharge the balance on 
the othi referred to in the Will. It is 
clear that the executrix would have been 

entitled to payment of Rs. 3.500 ouc of 

the estate if she had paid the legacy and 
discharged the othi out of her funds and 
it makes no difference that she borrowed 
the money from another, so long as the 
rights of the creditors are made subject 
to the state of accounts between the exe¬ 
cutor and the estate. Both the lower 
Courts have not dealt with the claim of 
the plaintiff against the estate from the 
right standpoint and have failed to' deal 

with the plaintiff’s right to be subro¬ 
gated to the executor’s right of repay¬ 
ment out of the estate. 

It has been argued on the strength of 
Stoamiriatha Aiyar v. Sri?tivasa Aiyar 
(25) that the plaintiff is not entitled to 

33. (1910) 34 Mad 29=6 I 0 313. 

34. AIR 1915 Mad 619=26 I C 590=37 Mad 
355?t. 

35. (1907) 34 Cal 219. 

36. (1910) 33 Mid 265=5 I C 4 (P B). 
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Irelief oa this footing, as he did not ask 
to be subrogated but claimed direct 
re course. I am of opinion that the 
fact that the plaintiff claimed the 
larger right to proceed against the assets 
of the testator as if he was a person en¬ 
titled to the right of direct recourse, 
would not prevent the Court from grant¬ 
ing a lesser relief by subrogating him to 
the executor. I do not think the 
learned Judges intended to lay down a 
hard and fast rule that in no case should 
the Court grant the lesser relief by sub¬ 
rogating the plaintiff to the rights of a 
trustee when he claims the right of direct 
recourse. If the decision is capable of 
such a construction I would respectfully 
dissent from it. The case may however 
be distinguished on the ground that 
there was, as observed by the learned 
Judges, nothing in the plaint to show 
that the temple was liable, whereas in 
the presentoise the plaintiff distinct¬ 
ly sought to make the estate of the de¬ 
ceased in the hands of the defendants 
liable (see prayer 3 of the plaint). His 
mistake was to claim direct recourse and 
not satisfy himself by getting the lesser 
right of being subrogated to the executor. 
It is a well recognized rule that a party 
claiming a larger relief ought not to be 
denied relief which can properly be grant¬ 
ed, unless the ground on which the les- 
ear relief can be granted is inconsistent 
with the case of the plaintiff as set out 
in the pleadings or would lead to the 
determination of issues which would em¬ 
barrass the defendants or necessitate the 
•addition of parties. Sometimes when the 
jolaim of the plaintiffs is unconscionable, 
Courts have declined to stretch a point 
in his favour, but a just claim ought not 
to be defeated by technical considerations 
based on the plaintiff having asked for 
more then he is legally entitled to, espe- 
oilly in cases where owing to the conflict 
.of authorities and the want of precedents, 
'ohe law is not quite clear. 

There is so far as I can see, nothing in 
the various decisions referred to by me 
'or in the provisionsof theCivil Procedure 
Code which prevents the question from 
ibeing enquired into and determined as an 
^isaue in the suit. It is no doubt open to 
]the party to move by Judge's summons 
jin cases where the rules of the original 
iSide apply as was done in Bridge v. 
[Madden (23), or to file a separate adminis- 
brabion suit after judgment obtained 


against the executor personally or tO| 
apply for letters of Administrator dO: 
bonis non in case where the executor dieS| 
without having fully administered the' 
estate. These remarks do not exclude the 
right of having the matter adjudicated in 
the suit itself and the policy of the Civil 
Procedure Code is to prevent a multi¬ 
plicity of suits and to avoid the leaving; 
for determination in proceedings subse¬ 
quent to the decree of matters which may 
be conveniently decided in the suit. The 
doctrine of subrogation is an equitable 
doctrine, the basis of which is the doing 
of “complete, essential and perfect justice 
without technicalities as to form or pro¬ 
cedure” except wliere substantial hard¬ 
ship will arise to the defendants. Turn-| 
ing to the merits, they are all in plaintiff’s 
favour. There can be no doubt that the 
money was lent to pay a legacy due and 
the residuary estate has been enriched to' 
the extent. The executrix is dead and all 
persons claiming under the will or in any| 
way interested in the estate are parties 
to the suit. It is probable that a separate 
suit will be met by the plea of limitation 
and any additional trouble that the parties 
may be pub to can be easily compensated 
by costs. If the executrix did not 'lose 
her right of indemnity there is absolutely 
no reason why the legatees and heirs of 
the testator should profit at the expense 
of the plaintiff. 

I do not bliink that the fact that tlie 
suit is based on a promissory note makes; 
any difference. The plaintiff is only seek-i 
ing bo work out the rights of the execu¬ 
tant of the promissory note and the fact 
that the working out of the right would 
make others liable does nob contravene 
any of the provisions of the Negotiable 
Instruments Act. Subrogation does not 
necessarily rest on contract or privity. 
In Sanka Krishnamurthi v. Bank of 
Burma (26), which was a suit on a ne¬ 
gotiable instrument executed by the 
guardian of a minor, Wallis, C. J., was of 
opinion that the right of the creditor to 
proceed against the minor’s estate was 
based on the doctrine of subrogation. I 
would sob aside the decree of the lower 
Court, in so far as it dismisses the claim 
of tbo plaintiff to proceed against the 
defendants by reason of their being in 
possession of the estate of Narasimha- 
chari, and remand the suitbobheSubordi¬ 
nate Judge to decide the question whe¬ 
ther Kothaiimmal the executrix has lost 
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her right to re-imbursement out of the 
estate in respect of the sum of Rs. 3,500 
borrowed by her on the promissory note 
sued on if, any, and if so, to what extent. 
If it is found that she has the right, 
plaintiff will to that extent be entitled to 
proceed against the estate. Costs in the 
lower Court and appeal will abide and 
follow the reasult. 

Sadasiva Aiyar, J. —I have had the 
great advantage of a study of the very 
instructive opinion (if I may be permitted 
to say so) just now pronounced by my 
learned brother before preparing my 
own opinion. The suit was l)rougbt on 
the promissory note executed by the 
executrix and not on the debt evi¬ 
denced by it. On the question whe¬ 
ther, when tlie promissory note and the 
Jdebt are contemporaneous, you can sue on 
the debt apart from the promissory note, 
.there is a difference of opinion in this 
jCourt, and speaking for myself, I adhere 
ito the opinion which I expressed in Muthu 
Sastrigal v. Visva7tatha Pandara Sanna- 
dhi (37) that where the loan is practi¬ 
cally contemporaneous with and was 
iwhen made intended to be evidence I by 
|the promissory note, the claim could only 
:be made on the note. Whore the claim 
ds so made on the promissory note which 
'is a negotiable instrument and where the 
trustee or the executor does not sign as 
trustee or executor, the authorities are in 
my opinion, clear that there can only be 
a personal decree against the executant 
or if the executant is dead, against his or 
her legal heirs and there cannot be a 
decree against the trust estate or the 
testator's heirs. 

Assuming, however that the creditor 
iCan sue on the debt (apart from the note) 
even in such a case the authorities see 
\Stricliland v. Symons (15), Johnso7i, hi 
re; Shearma^i v. Robinson (22), Shard, 
In the matter Evans,hi re, Evans 

V. Evans (IG) show that the creditor can¬ 
not have any direct claim against the 
testator’s estate and that he cannot have 
anything higher than a claim to be sub¬ 
rogated to the right of the executor to re¬ 
tain or receive amounts from the estate 
necessary to indemnify the executor 
against loss. This claim to be subrogated 
is however of no value if the executor had 
no such right to retain or receive any 
amounts from the estate; in other words, 

^ 637=21 1 Q 864=38 


if it could be shown that the executor has, 
to account to the estate for a sum not leasl 
than that in respect of which he has right' 
to be indemnified. Now how and when 
is tills relief to be obtained by the credi¬ 
tor? The procedure of the English Courts 
of Equity is not the procedure by which 
Indian Courts are to be guided. I am 
not very familiar with the English proce¬ 
dure either of the Common Law Courts 
or of the Equity Courts in suits or execu¬ 
tion proceedings. It appears from the 
decision in Evans In re, Evans v. Evans 
(16) that thecreditors in that case wanted 
to proceed against the intestate’s proper¬ 
ties for a debt incurred by his adminis¬ 
tratrix after his death in connection with 
a business which the intestate had car¬ 
ried on. They proceeded by application 
in the administration action brought by 
the intestate's Infant child and in which 
action, the assets of the estate were be¬ 
ing administered. But the present suit 
is not an administration action; there is 
no administration suit or decree before 
us and this suit cannot be treated as an 
application in an administration action. 
In Riiyl'ould, In re, Hayhould v. Turner 
(9) the remedy of proceeding against the 
estate on the basis of the trustee s right 
of indemnity was sought after the passinff 
of a personal decree against the trustee 
by taking out in the Chancery Division a 
fresh “summons for the purpose of enfor^ 
ing" the claim against the testators 
estate. Here we are asked to give a decree 
in the first instance against the heirs of 
the testator. 

As regards Srimath Daivasikarnatit 
Pandarasannidhi v. Eoor 
Routhan (3l) (which was not a suit on a 
negotiable instrument), it has been dis¬ 
sented from in Sioami natha Aiu^^ 
Srinivasa Aiyar (25). That case can also 
he distinguished (as pointed out by nay 
learned brother) on the ground that ib 
related to a religious trust and not to a 
secular trust. As regards the cases in 
Padma Krishna Chettiar v. Nagamani 
Ammal (27) and Nataraja Naicken y. 
Ayyasami Pillai (28), I do not think ib 
necessary to express a final opinion as to 
correctness of both or either of theen, as 
the decisions therein depended upon th® 
application of the principles of the Hindu 
Law of joint family and of guardianshiPr 
which the learned Judges who decided 
those cises considered to be applicable to 
even suits on negotiable instruments- 
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The question whether a partner is liable 
on negotiable instruments executed by 
another partner for the needs of the part¬ 
nership is also governed by different con¬ 
siderations based on the law of partner¬ 
ship as a branch of Mercantile Jurispru. 
dence. See Karmali Abdulla AUarkhia 
V. Bora Karimji (30). 

The plaint in the present case does not 
^i’ate that the executrix and her heirs 
'^ere entitled to take or retain any sum 
^^om the estate as indemnity and does not 
Pray for a declaration that the plaintiff 
in execution is entitled to proceed against 
the properties of the late Nara-iimhachary 
in the hands of his heirs direct to the 
extent of such indemnity. In Sxoami- 
natha Aiyar v. Srinviasa Aiijar (25) the 
learned Judges, when requested by the 
appellant in a similar case to order an 
inquiry as to whether the trustee was 
entitled to recover any money from the 
trust estate bj^ way of indemnity and to 
make the trust estate liable for the plain¬ 
tiff s debt to that extent, observed as fol¬ 
lows; 

But there was no allegation whatever in the 
plaint nor was any question raised by the issue 
that the temple was indebted to defendant 1. 
Wo do not think that it would be the right 
course in this suit to order any such inquiry as 
has been suggested. It may be that Mr. Ananta- 
krishna Aiyar’a client has a remedy by a suit 
properly framed against the trust property if, as 
a matter of fact, the trust property is liable to 
defendant 1 on a proper account being taken.” 

The learned Judges accordingly dis¬ 
missed the second appeal with costs. I 
think these observations apply aptly to 
the present case also, where the plaint 
does not say that Kothai Ammal had any 
claims against her husband's estate and 
does nob pray that by reason of her right 
to indemnity, Narasimha Chary’s heirs 
should be made liable to the plaintiff for 
that indemnity amount to the extent of 
the assets of that estate in their hands. 
The only basis alleged in the plaint for 
the claim against Narasimha Chary’s 
heirs is that Kothai Ammal was his exe¬ 
cutrix and she borrowed from the plain- 
tiff under the promissory note bo pay up 
a legatee under Narasimha Chary’s will. 
Those allegations are insutiioieat. accord¬ 
ing to the authorities, to justifyithe pass¬ 
ing of a decree against the estate or heirs 
of Narasimha Chary. 

Of course, if there is any debt due 
to Kothai Ammal and her heirs by the 
heirs of Narasinqha Chary, there are the 
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provisions of the Civil Procedure Code 
for attaching those amounts in execution 
of the decree now iiassod against the heirs 
of Kothai Ammal. But an inquiry just 
now into the inJebtedness of the estate 
to Kothai Ammal or its liability to in. 
demnify Kothai Ammal seems to me to 
be opposed to the authorities and not to 
be warranted by the allegations made m 
the plaint as the basis of the plaintiff’s 
claim. I regret therefore that I have 
the misfortune to differ from my learned 
brother as regards the final order to bo 
passed in this appeal. I would have been 
glad if I could distinguish this case from 
Swaminatlia Aiyar v. Sriuivasa Aiyar 
(25), where AbduriRahim and Spencer, J J., 
refused to allow in second appeal the 
question of the plaintiff’s right to be 
subrogated to the indemnity of the trus¬ 
tee to be raised or decided in the suit out 
of which that second appeal arose. I 
however find myself unable to do so. 

The plaintiff could, if he wanted his 
claim to be satisfied from Narasimha 
Chary s estate (and not to be a claim 
against Kothai Ammal personally), have 
made Kothai Ammal sign the promissory 
note as executrix or obtained a charge 
from her on that estate. If he wanted 
to be subrogated to her right to indem¬ 
nity and to have the extent of it ascer¬ 
tained, he should have framed his plaint 
in the present suit accordingly (assuming 
that the Indian procedure allows such a 
claiin against Narasimha Chary’s heir to 
be joined to and triad in the same suit 
brought on the promissory note against 
Kothai Ammal’s heirs). It may be argued 
that the decision in Swaminatha Aiyar 
V. Srinivasa ^ Aiyar (25) in refusing to 
allow the plaintiff ’s claim to be subroga¬ 
ted to the trustee’s right took a rather 
technical view of the pleadings. But 
several difficult questions have arisen in 
this case, (a) as to the extent of the right 
of subrogation of ..the personal creditors 
of the executor or trustee in India, (b) as 
to whether such right can be claimed in 
a suit on a negotiable instrument execu¬ 
ted by the trustee or executor in his 
personal capacity, (c) as to the nature of 
the proceedings in which the existence 
and the extent of the right of subrogation 
should be tried and ascertained (it may 
be that some new rules of procedure 
might have to be invented by the Indian 
Courts in the mofussil to have the ques¬ 
tion tried and decided, as the matter is 
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left in a rather nebulous state by the 
Indian decisions). 

It appeared to me therefore that it is 
very desirable if all these questions could 
be considered by a Full Bench, it might 
be so considered, and as it is likely that 
there would be a Letters Patent Appeal 
from my decision dismissing the sscond 
appeal (which prevails under S. 98, Civil 
P. C)., I have thought it best to follow 
what I consider to be the principles of 
the decision in Swominatha Aiyar v. 
Srinivasa Aiyar (25) and to dismiss 
therefore this second appeal with costs 
(only one set). 

S.N.;H.K. Appeal dismissed. 
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Seshagiri Aiyar and Napier, JJ. 

Vadlicr Chinna Nagi Reddy — Plain- 
tiff “ Appellant. 

V. 

Devineni V enkatramaniah and an¬ 
other —Defendants—Respondents. 

Second Appeal No. 1226 of 1916, De¬ 
cided on 2l8t November 1917, against the 
decree of Temporary Sub- Judge, Bellary, 
in Appeal Suit No. 87 of 1916. 

(a) Madras Revenue Recovery Act (1864), 
S. 59— Notice of sale on defaulter^ is not 
necessary and does not affect jurisdiction^ 

It amounts to irregularity in exercise of ju*"**' 
diction within S. 115 Civil P. C, and would 
vitiate sale —But no declaration can be ob- 
tained if suit not brought within time fixed 
by S. 59—Civil P.C. (1908). S. 115. 

Failure to serve ootice of sale on a defaulter 
under Madras Act 2 of 1864 does not affect the 
iurisdiction of the Collector to sell the property 
for arrears due to Government. 12 Mad 168 

(FB)FolL lP 310 0 2] 

An omission to serve notice will amount to an 
illegality or irregularity in the exercise of juris¬ 
diction by the Collector within the meaning of 
S 115 Civil P. C.- and would vitiate his pro¬ 
ceedings; but that is not enough to enable the 
party aggrieved to obtain a declaration that the 
sale is not binding on him, if he does not sue 
within the period specified in S. 59 of the Act. 
AIB. 1916 P C. C HI; 30 J C 365; 27 Mad 
94 and. 27 Mad 483 (P B), Dist. [P 310 C 2] 

(b) Civil P. C. (1908), S. 115—Absence of 

sale notice—Subsequent proceedings if with 
knowledge are not without jurisdiction. 

The fact that the sale was without notice will 
not enable the defaulter whose property was sold 
to ignore subsequent proceedings taken to bis 
knowledge as having been taken without juris¬ 
diction. 84 Cal 8ll(F B) and 34 Cal 470, Dist. 

[P 311 C 1] 

A. KriaUnasamy Iyer and K. G. Babu 
Row —for Appellant. 

T. Prakasam P. Narayan Mutthi 
and 0. Rama Row —for Respondents. 


Judgment—The property in suit be¬ 
longed to defendant 2. He obtained a loan 
under the Agricultural Improvements 
Act from Goveroment in 1897. That loan 
was payable by instalments; while some 
of the instalments still remained unpaid, 
he sold the land to the plaintiff in 1902; 
owing to the default in the payment of 
one of the instalments, the land was put 
up to sale by the Government and was 
purchased by defendant 1. Plaintiff sues 
for a declaration that the revenue sale is 
not binding on him. It is found that no 
notice of the sale which was held in 1910 
was served on defendant 2 or the plain¬ 
tiff; but that, when defendant ! took pro¬ 
ceedings under Act 2 of 1864 to obtain 
possession, plaintiff, who bad notice of the 
application, objected to the delivery ^ on 
the ground that the sale was not binding 
on him; this was in November 1912. The 
suit was instituted on 9th June 1913, 
more than sis months after the order for 
possession. The Subordinate Judge held 
that the sale was invalid, as there was 
no demand on defendant 2 to pay the 
instalment and also because no notice of 
the sale was served on him. He, how¬ 
ever, held that as the proceedings to ob¬ 
tain possession were taken to the know¬ 
ledge of the plaintiff more than 6 months 
before the suit, the suit was barred by 
limitation under S. 59. Act 2 of 1864. 

We think he has come to the right 
conclusion. The learned vakil for the 
appellant contended that the sale was 
without jurisdiction, inasmuch as do 
notice of it was given to the plaintiff. 
a very similar case it was held by a Full 
Bench of this Court in Venkata v. Chen- 
gadu (l) that failure to serve notice 
did not affect the jurisdicticn of the 
Collector to sell the property. Under 
the Revenue Recovery Act there are 
some requisites which go to the root 
of the jurisdiction. As pointed out by 
Muthuswami Aiyar, J., in Venkata v. 
Chengadu{l), if there are no arrears, or n 
the land on which the arrear is due 19 
not included in the holding of the alleg 
ed defaulter, any proceeding taken against 
such a person would be ultra vires. These 
are the essential conditions, complianefl 
with which alone can invest the UoH®®' 
tor with jurisdiction to take proceeding 
under the Act. If they are not ewrophw 
with, the sale would be without 
tion There are other conditions whio 

1. (1889) 12 Mai 168 (FB), 
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the Aot enjoins upon the Collector which 
are not coudibions precedent. In oon- 
'ducting the sale certain formalities have 
Ito be observed. If they are not conform- 
,ed to, the Collector, to borrow the lan¬ 
guage of S. 115, Civil P. G., will be act¬ 
ing illegally or irregularly in the exer¬ 
cise of his jurisdiction. No doubt such 
an illegal exercise of jurisdiction would 
vitiate the proceedings. Bub that is not 
enough to enable the plaintitf to obtain 
a declaration that the sale is not binding 
on him, if he does not sue within the 
period fixed by the Act. The proceedings 
taken being intra vires unless the suit is 
brought within 6 months to set the sale 
aside on the ground of irregularity or 
illegality, the plaintiff’s suit will be bar¬ 
red. 

We are unable to agree with Mr. Babu 
Rao that the sale was without jurisdic¬ 
tion, because of want of notice. The 
view taken by the Full Bench of this 
Court in Venkata v. Chengadu (l) is 
against such contention and we are not 
prepared to hold that that case isopposed 
to any subsequent decision of this Court 
and of the Judicial Committee. The case 
of Secy, of State v. Radha Kishore 
Manikya (2), which was strongly relied 
on, related to the sale of waste lands; in¬ 
stead of proclaiming that the wastelands 
were situated in the District A, it was 
proclaimed that they were in District B; 
and when subsequently lands in Dis¬ 
trict A were sold under such a proclama¬ 
tion, it was held that the sale was with¬ 
out jurisdiction. That was a case where 
the Revenue Officer had no jurisdiction 
to act in respect of the lands in Dis¬ 
trict A. He violated the observance of a 
condition precedent. In Mysore Bala- 
krishna Rao v. Secy, of State (3) proper¬ 
ties belonging to an individual were dec¬ 
lared to be included in a reserved forest 
without any notice to him. Before tak¬ 
ing action under the Act, the Government 
was bound to inform the person in pos¬ 
session that the property was going to be 
reserved. As regards the cases under the 
Rent Recovery Act in Dorasamy Pillai 
v. Muthusamy Mooppan (4j and Zamin- 
dar of Ettayapuram v. Sankarappa 
Reddiar (5), it is enough to say that in 

2. A. I. R. 1916 P 0 141=88 I 0 379=43 I A 
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3. (1916) 39 Mad. 494=30 I 0 356. 
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none of these was it held that the pro¬ 
ceedings were without jurisdiction. 

There is another point on which this 
appeal can be disposed of. Granting that 
the sale was invalid, the plaintift' was 
aware of the proceedings taken under the 
Act 6 months before the suit. It cannot 
be argued that the plaintiff was not ag¬ 
grieved by the step taken to obtain pos¬ 
session. It was a step taken under colour 
of the Act and was calculated to injur¬ 
iously affect the plaintiff’s rights. The 
fact that the sale was without notice will 
not enable the plaintiff to ignore sub¬ 
sequent proceedings taken to his know¬ 
ledge as having been taken without juris¬ 
diction. In this view the decision in 
Puma Chandra Chatterjee v. Dina- 
bandhu Mukerjee (6) and in Rameswar 
Singh v. Secy, of State (7)aredistingui9h- 
able from the present case. We think 
the decision of the Subordinate Judge is 
right and dismiss the second appeal with 
costs. 

s.n ./r.k. Appeal dismissed. 

6 . (1907 34 Cal. 811 (F bJ. 

7. (1910 34 Cal 470. 
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Seshagiri Aiyar and Napier. JJ. 

Perumal Mudaliar and aywther —Ap¬ 
pellants. 

v. 

Sendanatha Mudaliar —Respondent. 

Second Appeal No. 1406 of 1916, and 
Civil Revn. Petn. No. 800 of 1915, De¬ 
cided on 6th November 1917, against de¬ 
cree of Dist. Judge, Tinnevelly, in Ap¬ 
peal Suit No. 448 of 1915. 

(ft) Contract Act (1872), S. 2 {d)~Whatcan 
amount to consideration stated—No benefit 
to promisee is necessary. 

The consideration required to support a pro¬ 
mise may consist of any damage or any suspen¬ 
sion or forbearance of his right or any possibi¬ 
lity of a loss occasioned to the plaintiff by the 
promise of another, though no actual benefit 
accrues to the promisee. 14 Cal. 64; 36 All. 268 
Carlill V. Carbolic Smoke Ball Co., (1893) and 
1 Q. B. 266, Foil. [p 812 C 1) 

(b) Hindu Law—Debt — Son’s liability— 
Pious obligation—Promissory note for pro¬ 
mise by father — Father repudiating — Son 
cannot be made liable. 

A promissory note given by a Hindu on a pro¬ 
mise made by his father cannot be enforced 
against him as a pious obligation if the promise 
was repudiated by the father or is otherwise not 
enforceable. [p 312 C 1) 

E. S. Chidambaram Pillay and 0. N, 
Marthandam Pillay —for Appellants. 

M, D, Deva Doss —for Respondent. 
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Judgment. —We are unable to uphold 
the judgment of the learned District 
(Judge. He is apparently of opinion that 
the promissory note given by the ‘plain- 
titJ can be supported on the tlieory that 
the promise by the father is binding on 
the son as pious obligation. If the father 
himself could have repudiated the pro- 
miise, the son cannot be placed in a worse 
Iposition. Therefore the real question is 
jwhether the original promise by the 
[father is enforceable. Notwithstanding 
the adverse criticism of Sir Frederick 
Pollock on A'cJflr Natfi Battacharji v. 

\Gorie Mahomed (l), we are not prepared 
ito differ from the statement of the law 
therein contained. The fact that a simi¬ 
lar promise in England may not be en¬ 
forced by the Courts of law is not conclu¬ 
sive of the question, as definition of con- 
sideiation in the Indian Contract Act is 
wider and more comprehensive than is ac¬ 
cepted in the English Courts. Kedar Math 

Bhattacharji v. Gone Mahomed (l) has 
been accepted as good law in Abdul Aziz 
V. Masum Ali (2) and we are prepared to 
follow these rulings. But before apply¬ 
ing them the necessary facts have to be 
ascertained. It may be, as argued by Mr. 

Deva Doss, that the defendant was him¬ 
self induced to pay money tow’ards the 
charitable purposes on the faith of the 
plaintiff 3 promise. In that case accord¬ 
ing to the definition of the term, conside¬ 
ration, the plaintiff’s promise will be en¬ 
forceable. The definition taken by Leake 
from the well known case of Carlill v. 

Garbolic Smoke Ball Co. (3) will be 
equally applicable to such a promise. 

This is what Leake says: 

The consideration required to support a pro¬ 
mise has been defined as consisting of any dam¬ 
age, or any suspension or forbearance of his 
tight or any possibility of a loss occasioned to 
the plaintiff by the promise of another, although 
no actual benefit accrues to the party under* 

Itaking.” 

It may also be found that the daily 
services has been performed by the defen¬ 
dant, relying on the promiseof the plain¬ 
tiff. The learned Counsel for the res¬ 
pondent has stated that his client has 
paid interest believing that the promised 

subscription will come in. If that det- 

ti^ment has been suffered the promise of 
the plaintiff will be enforceable. The 
iJistnct Judge has not expressed any 
opinion on these questio na of fact We 
1. (ItsS?) 14 Cal C4. 
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must reverse his decree and direct him 

todispose of the appeal in thelight of the 
above observations. The decree of the 
Subordinate Judge in Small Cause suit 
No. 1575 of 1913 must also be reversed, 
because that case cannot be disposed of 
independently. We transfer the Small 
Cause suit to the District Judge. He will 
dispose of that suit in accordance with 
his conclusions in the appeal. Costs in 
both the second appeal and the civil re¬ 
vision petition will abide the result. 
S.N./r.k. Appeal allowed. 
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Bakewell and Phillips, JJ. 


3 ! (1893) B 256^- ^ ^ All 208. 


Karuppa Goundan —Appellants. 

V. 

Mar ay ana Chettia) —Respondent. 

Second Appeals Nos. 1788 to 1799 of 
191G, Decided on 7bh August 1917. 

(a) Madras Estates Land Act (1 of 1908)— 
S. 11, Act 8 of 1865 not re-enacted—Still 
presumption is that faisal rate is proper 
rent. 

Though the provisions of S. 11 of the repealed 
Madras Act 8 of 1865 are not re-enacted in the 
Madras Estates Land Act there is a prosumpvion 
chat the faisal rate fixei by Government is (be 
proper rent that can be levied on the land. 

[P 318 C 1; P 314 C 1) 

(b) Madras Estates Land Act (1 of 1908), 
S. 26—Contract for favourable rate except 
in cases under S. 26 (1) will not bind succes* 
sor-in-interest. 

A contract between a landholder and a tenant 
for payment of a favourable rate of rent will 
not, except in cases specified in 3 . 26 ( 1 ), bind 
the succos3or-in-title of the landholder who can 
enforce the faisal rate or the rate in force pdor 
to such contract. [P 313 0 1,21 

(c) Madras Estates Land Act (1 of 1908). 
S. 26 (3l—Decision holding contract f®*" 
reduced rent enforceable is not res judieats 
against successor-in-interest of landlord by 
virtue of Cl. (3) which gives him right to 
enhance rent. 

Per Phillips, J .—A decision of Court negati^' 
ing a landholder's right to levy faisal rate 
upholding a contract between him and his tenant 
for payment of reduced rent will not be res judi¬ 
cata in a suit by the landholder s successors to 
enforce the original rate, as under S 26 (3),» 
special privilege is conferred on the successor 
to a landholder, not possessed by the origin** 
landholder himself, i. e., the right to enhance 
an unduly low rate of rent agreed to by tbs 
latter. [p 313 c 2; P 814 0 ll 

(dl Civil P. C. (5 of 1908), S. 11 —Decision 

to operate as res judicata roust be agaiori 
persons holding absolute title — Madra* 
Estates Land Act (1 of 1908). S. 26. 

Pec .eaA-etcrif,/.—The prior decision will not 
operate as res judicata, unless it is shown (bat 
the plaintiffs'in that suit had an absolute into- 
in the property, in order that they might.^ 
to be the predecessors-in-title of th* 


rest in 
held 
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bolder seekia? to enforce the original rate in the 
eubsequGut suit. IF* 314 C 1] 

.4. Krishn'iswavii Aiycir and C. Nara- 
simhachariar —for Appellants. 

S, Srinivasa Aiyangar and Desika- 
chariar —for Respondent. 

Phillips, J.—This is a rent suit and 
the point for determination is the amount 
of rent p\yabl6 by plaintiff to defendant. 
Prior to 1S59 a faisal rate was fixed on 
the land by Government, but admittedly 
plaintiff has for many years, certainly 
for more than 35 and possibly for 40 
years, been paying a lower rate called in 
the muchilika the jamabandi rate. In the 
muchilika the faisal rate is also mentioned 
and the road cess payable is calculated on 
it. It has not been proved that the 
jamabandi rate was in force prior to 1859 
and consequently under S. 11, Act 8 of 
1865, the proper rate payable on the land 
would be the faisal rate. This provision 
of the Rent Recovery Act (1865) is not 
reproduced in the Estates Land Act, 
1908, and it is contended for the appel- 
lant-plaintiff that there is now no pre¬ 
sumption that the faisal rateisthe proper 
rate, Although there is no such pre- 
8 U nption raised by the Statute, yet I think 
that the existence of a faisal rate is a 
very strong piece of evidence as to what 
the proper rate should be. The faisal 
rate is fixed by Government as the fair 
rental of the land, and upon the faisal 
rates the peshkush and cesses are cal¬ 
culated and consequently the faisal 
rate should ordinarily bo taken as the 
proper rent that can be levied on the 
land, and we see that in Palani v. 
Paramasiva (1) it was held that a pur¬ 
chaser at a revenue sale was prima facie 
entitled to demand the faisal rate, al¬ 
though the tenants pleaded a contract 
with the former landholder at a lower 
rate. In the present case we find the faisal 
rate specifically mentioned in the pattas 
and muohilikas, and the road cess payable 
by the tenant is calculated upon it. 
Notwithstanding the omission from the 
Estates Land Act of the provision in 
S. 11, Act 8 of 1865, I would hold that 
the faisal rate is the proper rate of rent 
for the land. This being so, is defendant 
entitled to charge that rate in spite of 
the contract between plaintiff and defen¬ 
dant’s predecessor to charge lower rate? 
Unler S. 26 (3), Estates Land Act; 

“ISxcAQt iifQtfi hy suh-S. fl) no rate of 

1. l i Mad 
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rent at which land may have been granted by a 
landholder shall be binding upon the person en¬ 
titled to the rout after the lifetime of the land¬ 
holder if such rate is lower than the lawful rate 
payable by the raiyat before the date of the grant 
upon the land or upon land of similar description 
and with similar advantages in the neighbour¬ 
hood." 

Unless therefore the lower rate has 
been granted to the tenant for some rea¬ 
son specified in Cl. (l) of the section, the 
lower rate is not binding on defendant. 
Plaintiff has failed to show that the lower 
rate was granted for any of the reasons 
specified in Cl. (l) and even if any pre¬ 
sumption could be drawn that such rea¬ 
sons existed when the rent was originally 
reduced, plaintiff' has failed to show that 
such reasons still exist. I therefore hold 
that the lower rate is not binding on de¬ 
fendant. In some of the appeals con¬ 
nected with this one, a question of res 
judicata arises. There were formerly two 
raittadars of the suit estate, one of whom 
died. The surviving mittadar and the 
heir of the deceased mittadar filed suits 
in 1889 claiming rent at the faisal rate 
and in Second Appeal No. 400 of 1891 
this Court made the following order: 

“The plaint does not allege that the cowle rates 
were terminated and that plaiutitfs are now en¬ 
titled under the original agreement to levy the 
faisal rates. The suit is not framed nor have 
issues been taken on any such cause of action. 
The plaintiffs simply claimed the faisal rates. 
The defeulants answered that by contract pre¬ 
sumable from uniform payment for 50 years 
they were entitled to pay other rates. Both 
Courts have found that ttiere is an implied con¬ 
tract to that effect. The appeal fails and we dis¬ 
miss it with costs." 

From this it would appear that the 
then plaintiffs were not allowed to charge 
faisal rates, because a contract to pay 
lower rates had been found to exist by 
both the lower Courts. The question 
whether the then plaintiffs were entitled 
to enhance the existing favourable rate 
was nob considered, because no such claim 
had been pub forward in the plaint. The 
question is whether this decision as to 
the rate leviable is binding on the present 
defendant, and the answer depends upon 
whether the then plaintifl's were the pre- 
decessors-in interest of the defendant. 
Undoubtedly as mittadara, they were pre¬ 
decessors in-interest of the present mit¬ 
tadar, but under S 26 (3). Estates Land 
Act. a special privilege is conferred on 
the successor to a landholder, not posses¬ 
sed by the original landholder himself, 
i. e., the right to enhance an unduly low 
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rate of rent agreed to by the latter. In 
respect of this right of enhaDcement, de¬ 
fendant’s claim is i)eculiar to himself and 
it cannot be said that the prior mittadars 
are persons under whom defendant 
claims, litigating under the same title.” 
It is further contended that the plaintitls 
in the suit of 1889 were the successors- 
[in-interest of the landholders who granted 
the lower rate, and consequently defen¬ 
dant is in the same position as they were. 
The answer to this is that one of the for- 
mer plaintitls was himself a party to the 
favourable grant, and consequently could 
not claim the benefit of any privilege con¬ 
ferred by S. 20 (8). I would therefore 
hold that the (jaestion is not res judicata. 
In view of the above I would dismiss 
the appeal with costs. Second Appeals 
Nos. 1789 to 1799 follow. 

Bakewell, J. —I agree that the faisal 
rate must be presumed to be the proper 
rent and that the appellants have failed 
,to rebut this presumption. With regard 
to the question of res judicata, I think 
that the appellant should have shown 
.that the plaintiffs in the previous suit 
had an absolute interest in the property 
in order that they might be held to be 
the predecessors-in-title of the present 
defendant. It is (^uite possible that those 
persons, the then landholders, had only 
a limited interest and that under S. 26 (3). 
Madras Estates Land Act, a grant by 
them would not be binding upon the per¬ 
sons entitled bo the rents after the life¬ 
time of the landholder, In that case the 
present defendant would derive tiblefrom 
the successor of the landholders and would 
not be bound by the grant made by the 
latter. The appeal is therefore dismissed 
with costs. 

S.N./r.k. Appeal dismissed. 
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Seshagiri Aiyar and Napier. JJ. 

Karnam Chowdappa and another- 
Plaintiffs—Appellants. 

vs. 

Karnam Narasamma and others — 
Defendants— Respondents. 

Second Appeal No. 1510of 19l6.Decid 
ed on 15th November 1917, from deore 
of Temporary Sub. Judge, Bellary, i: 
Appeal Suit No. 41 of 1916. 

Act(15 0 

b 2—S. 2 doesnol apply to widow 
not Hindu, at remarriage - Property one 
ve.ted in Hindu widow, her conversion I, 


another religion and her remarriage there¬ 
after does not divest. 

S. 2, Act 15 of 185G, dees not apply to the 
case of a widow who has been converted to 
another religion and while in the second religion 
marries a husband. iP3l5C2l 

The word “widow" in the section applies only 
to such widows who continue to be Hindu at the 
time of remarriage. [p 315 C 1] 

Therefore, where the property of her deceased 
husband has once vested in a Hindu widow, her 
subsequent conversion to another religion and 
re marriage thereafter will not divest it 35 AH 
4G0 Foil; 19 CaZ 289 (FC), Appl. [P 315 C 2] 

B. Somayija —for Appellaots. 

Sultan Mohideen—ior Respondents. 

Judgment. —The suit is by a rever¬ 
sioner for a declaration that the aliena¬ 
tion made by defendant 1, is invalid 
beyond her lifetime. The defendant I’s 
husband. Ramachaudrapppa, died cO years 
ago. His widow, defendant 1, mar¬ 
ried a Mahomedan in 1884. There is 
evidence to support the conclusion of 
tlie lower Courts that she was a convert 
to Muhammadanism before she married 
her present husband and we must accept 
that Onding. On this finding the ques¬ 
tion is whether the defendant 1 has been 
in possession of the property for 30 years 
since her husband’s death, and whether 
the plaintiff’s suit is barred by limita¬ 
tion. The Courts below have come to 
the conclusion that it is so barred be¬ 
cause, from the moment of her marriage, 
her possession was adverse to the plain¬ 
tiff, but we are unable to agree with 
them. 

There are two Acts to be considered in 
this connection. The first is Act 21 of 
1856, known as the Caste Disabilities 
Removal Act. By that Act a person who 
is a convert to another religion does uot 
lose his rights in the estate which he or 
she inherited w’hile that person belonged 
to some other religion. The effect of 
that Act is to remove a disability which 
conversion was supposed to have imposed 
under the common law of the country. 
That is the Act which really governs this 
case. The second Act to which our at¬ 
tention was drawn is Act 15 of 1856. By 
its preamble and by the tenor of 
provisions it is clear that that Actapplie® 
only to cases where a Hindu widow re¬ 
marries as such, because the preamble 
distinctly says: 

“Whereas many Hindus believe that this ini" 
puted legal incapacity (referring to the remar¬ 
riage of widows) althongh it is in accordant® 
with established custom, is not in accordance 
with a true interpretation of the precepts of their 
religion, and desire that the civil law administer- 
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ed by the Courts of Justice sball no longer pre¬ 
vent the Hindus who may be so raioded from 
adopting a different custom in accordance with 
the dictates of their own conscience; and where¬ 
as it is just to relieve ail such Hindus from this 
legal incapacity of which they complain, and 
the removal of all legal obstacles to the mar¬ 
riage of Hindu widows will tend to the promo¬ 
tion of good morals and to the public welfare, it 
is enacted etc.” 

It is clear from this that the Act was 
intended solely to apply to cases where a 
Hindu widow had remarried while she 
still remained a Hindu. Therefore, S. 2 
Act, which speaks of her being regarded 
as dead on her remarriage, can have no 
application to the case of a person who 
has been converted to another religion 
'and while in the second religion marries 
a husband. S. 2 was introduced bo 
placate those who pleaded that it was a 
sacrilege to the memory of the deceased 
husband that his widow who has sullied 
his bed by remarrying should be allow, 
ed to enjoy his property. Our atten¬ 
tion has been drawn to the decision 
of the Full Bench in Matungini Gupla 
V. Ram Ration Roy (l). In that case 
four Judges of the High Court including 
the Chief Justice took the view that 
S. 2, Act 15 of 1856, prevented aHindu 
widow, who had become a Brahmo, from 
inheriting her husband’s estate. The 
learned Chief Justice who delivered the 
judgment of the Court says; 

”8. 2 includes all widows who are within the 
scope of the Act, that is to say, all persons who, 
being Hindus, become widows, and it must fol¬ 
low from this that if any such widow marries 
she is deprived by S. 2 of the estate which she 
inherited from her Hindu husband ” 

Prinoep J., dissented, and in our opinion 
the word “widow” in S. 2 applies only to 
those who continue to be Hindus at the 
time of remarriage. Wo may point out 
that in the order of reference pronounced 
by three Judges—Wilson J. Banerjee J. 
and Prinoep J.—Banerjee J, took the 
view that S. 2 would not apply to all 
widows. The learned Judge was further 
of opinion that a Hindu widow who re¬ 
married would be disentitled to inherit 
the property of her husband not because 
of Act 15 of 1856 but by the precepts of 
Hindu law. He says that Hindu text 
writers allowed a Hindu widow to 
inherit her husband’s property on the 
principle that she was the surviving 


person. It may ho anomalous that while 
a Hindu widow who re marries is not en¬ 
titled to the entire estate of her husband, 
if she is converted and then married, she 
should be allowed to continue in posses¬ 
sion of the property. But the Legisla¬ 
ture has not intervened in this matter 
and we are not at liberty to import consi¬ 
derations of this nature in construing the 

Act. 

The view which we take is in accord¬ 
ance with the desision in Abdul Aziz 
Khan v. Nirma (2). As pointed out in 
that case, Act 15 of 1856 has no bearing 
upon a case where the widow who mar¬ 
ries is not a Hindu at the time of mar¬ 
riage. We entirely agree with this pro. 
position. As regards the view taken by 
Banerjee J. iu Matungini Gupta v. Ram 
Ruiton Roy (l), if the matter were not 
concluded by the authority of the Privy 
Council we would hold with him that, 
under Hindu law, a woman who has been 
false to her husband's bed by conversion 
and by remarriage should not be allowed 
to inherit the property of her husband. 
Bub the decision of the Privy Council in 
Moniram Kolita v. Keri Ko.itani (3) 
concludes this matter. There it was 
held that where property is once vest¬ 
ed in a woman her subsequent un¬ 
chastity would not divest her of the 
estate. The principle of that decision 
applies to the present case At the 
highest this woman, who was originally 
a Brahmin widow and has since married 
a Mahomedan, can only be said to have 
been false to the bed of her husband. If 
the property had vested in her before she 
became a convert to Muhammadanism, 
the subsequent marriage cannot deprive 
her of the estate which she had inherited 
from her Hindu husband. We, therefore 
hold that the decision of the Court below 
is wrong, and we reverse their decision. 
On the other questions the case will be 
remanded to the Court below for disposal 
on the merits. Costs will abide the 

result. 

S.N./R.K. Case remanded. 

2771913) 35 All 466=20 I C 335. 

3. (1880) 5 Cal 776=7 I A 116 (P C). 



half of her deceased husband and that 
inheritance should cease when she has 
become the bettor half of some other 

lO ’Oaf 289 (PB"). 
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Sesuagiri Aiyar and Napier, JJ. 

Rama^wami Reddi —Plaintiff—Appel¬ 
lant. 

V. 

Genga Reddi and others —Defendants— 
Respondents. 

Second Appeal No. 1-331 of 1916, De¬ 
cided on ‘idth November 1917, against 
decree of Dist. -ludge, Cbingleriut, in 
Appeal Suit No. 214 of 1915. 

Civil P. C (5of 1908).O 6.R. 17-Amend¬ 
ment should be allowed if no surprise is 
caused or no evidence is shut out -lt should 
not be allowed when nature of suit is changed 
or on ground of delay—Multiplicity is to be 
avoided and interests of justice should be 
satisfied—Amendment con be allowed when 
change is caused by appellate decision in 
corresponding suit. 

Ameudmenis of pleadings should be allowed 
when asked for by a party, provided the opposite 
party is not taken by surprise or precluded from 
adducing evidence or raising the necessary issues. 
Wnero, however, a party is agitating only a 
technical claim or the character of the suit is 
likely to be altered or where there is inordinate 
delay in asking for amendment, the Court would 
be justified in refusing to grant an amendment. 
The main considerations to be borne in mind are 
that multiplicity of suits should be avoided and 
the interests of substantial justice should bo ad¬ 
vanced.. Weldon v. Neal, (1S87) 19 Q. B. D. 394 
and 24 1. C. j95. Dist. [P 31C C 2] 

PlaintifI sued for recovery of 2 out of 5 shares 
in one plot or in the alternative 2 out of 12 shares 
in that and another plot. Mesne profits were 
reserved for a separate action. Tbe trial Court 
decreed only the first prayer, but on appeal the 
District Judge granted the second prayer. Before 
the appeal was heard, plaintifi bad filed a suit to 
recover mesne profits in respect of tbe property 
decreed to him. After the disposal of the appeal, 
he applied for amendment of tbe plaint by sub' 
stituting a claim for mesne profits of 2 out of 12 
shares in both plots: 

Held', that tbe amendment should be allowed. 

LP 317 0 2J 

C. Narasimhachariar —for Appellant. 

T. M. Krishnasivami Aiyar —for Res¬ 
pondents. 

Judgment. —The present plaintiff 1 
brought a suit against the defendants to 
recover 2 out of 5 shares in one plot of 
property. He also asked in the alter¬ 
native that he should be given 2 out of 12 
shares in that and another plot of pro¬ 
perty. The District Munsif gave him a 
decree for 2 out of 5 shares in the first 
plot. Thereupon the defendant preferred 
an appeal to the District Court. Before 
the appeal was heard, the plaintiff sued 
to recover mesne profits in respect of the 
property de^ireed to him by the District 
Munsif, as he had reserved his right to 
sue for such mesne profits. In appeal the 
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District Judge modified tbe decree of the 
Munsif and gave the plaintiff 2 out of 12 
shares in both the plots. Thereupon the 
plaintiff presented a petition to the Dis¬ 
trict Munsif to allow him to amend the 
plaint by inserting a claim for mesne 
profits on 2 out of 12 shares in both the 
plots. This amendment was disallowed 
to by tbe District Munsif, as he held that 
the nature of the amendment was such as 
change the character of the suit. His 
view was upheld in appeal; and this 
second appeal has been preferred against 
that judgment. We are unable to agree 

with the Courts below. 

We agree with the statement of law 
contained in the judgment of Oldfield and 
Krishnan, JJ., reported asGaijganii Sub- 
barayudu v. ArumilU Surayya (l), where 
they point out that on a question of the 
propriety of allowing amendments, each 
case will have to be decided on the facta 
presented to the Court. In the present 
case, the amendment prayed for will not 
alter the nature of the suit, nor will there 
he an addition of a new cause of action. 
The principle to he borne in mind by 
Courts below is that provided the op¬ 
posite party is not taken by surprise, nor 
precluded from adducing evidence nor 
from raising the necessary issues, the 
amendment should ordinarily be allowed. 
In the present case, on the date of the 
application for amendment, the suit was 
at the very initial stage of the proceed¬ 
ings. No issue had been raised and no 
evidence had been let in, and therefore 
the District Munsif ought, in the circum¬ 
stances, to have allowed the amendmeot. 
At the same time, we wish to point out 
that where tbe plaintiff is agitating ooW 
a technical claim or where the character 
of the suit is likely to be altered, or 
where there has been an inordinate delay 
in asking for amendment, the Court will 
be justified in refusing to grant an amend 
ment. The main considerations to 
borne in mind are that multiplicity of 
suits should be avoided and tbe interests 
of substantial justice should be advanced- 

As regards the cases quoted at the Bafi 
Mr. Krishnaswami Aiyar strongly relied 
upon the observation of Lord Esher m 
Weldon v. Neal (2). In that case the 
amendment necessitated the adding of e 
new cause of action as was pointed on® 
by the learned Master of the Rolls More- 

1. (loTaj ' 

2, (1887) 19 Q B D 394. 


Ramaswami V. Genoa Reddi 
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over, it has to be borne in mimi that in 

England pleadings are drafted with greater 
care than in this country. In an early 
case before the Judicial Committee cf the 
Privy Council reported as Mohtmiffud 
Zahoor Ah Kha7i v. Mt. Tkakoora7iee 
Rutta Koer (3), it was pointed out that 
Courts should have regard to the loose 
way in which pleadings are prepared in 
India and should, as far as possible, allow 
amendment of the pleadings, in order to 
avoid a claim being barred by the Statute 
of Limitation. This is quite consistent 
with the view taken in Weldon v. Neal 
(2), and we are certainly bound to follow 
this dictum of the Judicial Committee in 
preference to the decision of the Master 
of the Polls in Weldon v. Neal (2). 

Mr. Krishnaswami Aiyar also relied 
upon certain observations of the present 
learned Chief Justice in Kumora T enkata 
Perumal Raja Bahadur Yarn v. Vela- 
yuda Reddi (4). If we may say so. with 
respect, upon the facts presented to the 
Court in that case, we would not have 
been prepared to allow the amendment. 
In that case an attempt was made to get 
property not included in the application 
to be sold after 12 years from the date of 
the presentation of the first application. 
That was a case of gross carelessness and 
of great delay. Therefore the observa¬ 
tions in Kumara Venkata Perumal Raja 
Bahadur Varu v. Velayuda Reddi (4) do 
not conclude this case. On tlie other 
hand, in that same case, Sadasiva Aiyar J. 
took a ditTerent view of K. 17, 0. G, Civil 
P. C. In Varadiah v. Raja Kumara 
Venkata Perumal (5) the same learned 
Judge was a party to allowing amendment 
undei similar circumstances. case 

almost on all fours with the present case 
is Sevugan Chetty v. Krishna Aiyangar 
(6). where Benson and Spencer, JJ., al¬ 
lowed an amendment on grounds similar 
to the present case. This case was com¬ 
mented on by Oldfield and Krishnan, JJ., 
in Gatiganti Subbarayudu v. Arumilli 
Surayya (1), but they did not disapprove 
of the decision, although they pointed out 
that it was a case which had reached the 
high vvater mark in respect of allowing 
amendments. In the case before them, 
the learned Judges pointed out that the 
amendment sought for_ would_ not_rnly 

”3. (I8t56) ifM”! A 468=9 W R 9 (PC). 

4. A I H 1915 Mid 449=24 I 0 195. 

5. A I R 1914 Mad 663=21 I C 782. 

6. (1912) 36 Mad 378=13 I C 268. 
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change the nature of the suit but would 

be diametrically opposed to it as origin¬ 
ally presented, and that there was great 
delay in the presentation of the applica¬ 
tion for amendment. NVo think, in the 
circumstances of this case and having 
regard to the facts that the case of the| 
defendants would not be changed and that 
there has been no delay in the present¬ 
ation of the application for amendment, 
the Courts below should have allowed the 
amendment of the plaint. 

We therefore reverse the decrees of the 
Courts below and grant the plaintiff 
liberty to amend the plaint. It was due 
to the precipitate action of the plaintiff' 
that there was necessity for this amend¬ 
ment and, in the circumstances, we think 
he should be directed to pay the costs of 
the respondents hitherto incurred in all 
the Courts. Further costs will be pro¬ 
vided for in the revised decree. 

S.n./r.K. Appeal allowed. 
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Seshagiri Aiyar and Napier, JJ. 

Tittu Gopalachariar and others 
Plaintiff’s—Appellants. 

v. 

Maiyappa Chetty and others Defen¬ 
dants— Respondents. 

Second Appeal No. 1170 of 191G, De¬ 
cided on 14th November 1917, against 
decree of Dist. Judge, Madura, in A. S. 

No. 258 of 1914. ^ ^ 

(a) Paper Currency Act (2 of 1910), S. 26 
— Bill or note payable to bearer on presenta¬ 
tion does not offend S. 26. 

A bill or note which is payable to the beater 
who brings it to the place of paj meat on the 
order ol the payee, does not oflend against S. ‘io, 
and is an on demand note. The note is receiv¬ 
able in evidence and is one made in accordance 
with law: 40 Mad. 585 and 42 /. C. 706, Expl. 

[P 318 C 1] 

(b) Negotiable Instruments Act (26 of 
1881), S. 19—“On demand’’ note defined. 

A note which dees not fix any date for pay¬ 
ment is an “on demand” note.^ Also a note will 
be construed as an “on demand ' note if it is so 
expressed, , I'S C 2] 

(c) Paper Currency Act (2 of 1910), S. 26 

Principle underlying is that privilege should 
not be usurped by private persons. 

Per Seshajiri Aiyar, J.—The principle under¬ 
lying S, 26 is that private persona should not bo 

permitted to usurp the privileges of the Govern¬ 
ment, for the letter alone have the right to get a 
note negotiated by bare presentation. The langu¬ 
age of an ordinary currency note should not be 

copied by private parties. (1*318 0 1] 

(d) Negotiable Instruments Act (26 ot 
1S81), S. 19—Bill of exchange remains pay- 
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able “on demand" though not presented on 
proper dale. 

Per Napier, /.—A bill of exchange is nonethe¬ 
less payable on demand for the fact that the 
demand cannot be made on the day when the 
bill is drawn. [P 318 C 2] 

K. V. Krishnusamij Atjijar—lov Ap¬ 
pellants. 

K. a. Giinisa77i!j Aijynr and .1. Snhba- 
rama Aii/ur~iov Respondents. 

Seshagiri Aiyar, J. —The suit has 
been disposed of by the lower Courts on 
the pleadings and on the construction of 
the note annexed to the plaint. The 
learned District Judge says that as 

'it is a pb^isical impossibility for it (the note) to 
have been paid ou the day it was drawn," 

it was not a promissory note. The lear¬ 
ned vakil for the respondents said that 
he would nob rest his case on this view 
of the District Judge. If I understand 
the learned Judge rightly, unless the 
payee anJ the drawer are face to face 
with each other, no promissory note can 
be made payable on demand. Whether 
it takes seven days to go to Penang or 
21 hours from the place of execution to 
the place of payment, cannot matter if 
the view of the District Judge is correct 
that an *'on demand” is payable eo in¬ 
stant! and should be paid tlie moment 
payment is claimed. No authority is 
cited by the learned Judge for this pro¬ 
position and neither I nor the learned 
vakils are able to find any. The real 
•nuestion is, what is the nature of the 
•document. The translation made by the 
interpreter shows that the note is payable 
to the bearer who brings it to the place 
of payment on the order of the payee. It 
'is clear therefore that there must be an 
endorsement by the payee. If this is the 
,correct view of the document, it does nob 
offend against S. 2G, Paper Currency 
Act. The principle underlying that sec¬ 
tion is that private persons should not 
,b 0 permitted to usurp the privileges of 
the Government. For they alone have 
the right to get a note negotiated by bare 
presentation. The language of an ordi- 
Inary currency note is what the legisla- 
Ibure intended should not be copied by 
private parties. In Chidambaram Chet- 
tiar V. Aijyasami Thevan (l),and in Nachi- 
vmthu Ghetty v. Andiappa Pillai (2) 
the language of the note was such that 
there was no necessity for an endorse- 
menb before payment can be demanded 

1. (1916) 40 M.id 585=36 I C 741. 

2. (1917) 42 I C 706. 


by the bearer of it, who is not the payee 
under it. 

Mr. Gurusamy Ayyar then argued that 
the note postpones the payment of the 
amount due thereunder and is, therefore 
obnoxious to S. 19, Negotiable Instru¬ 
ments Act. In the hrsb place, I am un¬ 
able to accept this construction of the 
note. What it provides for is, for post¬ 
poning the date on which interest shall 
accrue due on the note. I am nob pre¬ 
pared to say that even the payment of 
interest is put off. A comparison of the 
English Bill of Exchange Act, S. 10, with^ 
S. 19 of the Indian Act, shows that a notO' 
which does nob fix any date for payment 
is an "on demand” note. Also a note will^ 
be construed as an "on demand” note, if it 
is so expressed. This is the clear meaningj 
of S. 10 of the English Act. Mr. Guru- 
samy Ayyar contended that even though 
a note may bo made expressly payable on 
demand, if the time for the payment of 
interest or principal or both is pub off, 
then the document is not a promissory 
note. The omission in the Indian Act to 
provide for cases of notes expressed to be 
payable on demand must be attributed 
not to any intention to depart from the 
English rule of law, bub to the view that 
if the expression is there, the legislature 
need not provide for it specially. Look¬ 
ing at the document from any point of 
view, the conclusion of the Courts below 
is wrong and we must reverse the decree 
of both the Courts below and remand the 
suit for disposal on the merits. Costs 
will abida the result. 

Napier, J. —The objection raised by 
the District Judge is absolutely without 
any foundation. A bill of exchange is* 
nonetheless piyable on demand for the 
fact that the demand cannot be made on 
the day when the bill is drawn. There 
has been some discussion on the meaning 
of the document. The District Munsif 
and the translation department translated 
it in a way which appellant's vakil con¬ 
tended was not correct. It has now been 
translated by the principal interpreter 
and my learned brother is satisfied that 
the translation is accurate. On the words, 
as we have them now, it is clear that the 
payment of the bill is not postponed bo a 
future data and that it is not payable to 
any holder without endorsement. B 
therefore does not require an ad valorem 
stamp and does nob offend against S. 26, 
Paper Currency Act, the effect of which 
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is explained in Chidambaram Chcttiar \. 
Ayyasami Thevan (l). The document is. 
therefore, both receivable in evidence and 
one made in accordance with law. The 
case will be remitted to the Court of the 
District Munsif for disposal. Costs will 
abide the result. 

S.N./R.K. Case remanded. 
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SESHAGIRt AIYAR AND NAPIER, JJ. 

.16/ Dhaniinsa Tiibi Ammal Plaintiff 
—.Appellant. 

V. 

Zluhamviad Fathi Udini Sahib and 
Defendants—Respondents. 

Second Appeal No. 1277 of 1916, De¬ 
cided on 6th December 1917. from decree 
of Dist. Jud.se, South Arcot, in Appeal 
Suit No. 2li of 1915. 

(a) Mahomed an Law—Dower—Relinquish- 
ment—Minorcan repudiate after attaining 
majority under Majority Act. 

The telinquishraeot oi dower by a Mahomedan 
minor docs not bind her when sho attains age 
according to the Majority Act. [F 320 C l] 

(b) Mahomedan Lew—Minority and guar- 
<lianthip — Injunction against minor's act 
operate till he attains majority under law 
of land. 

The injunction of Mahomedan law which 
prohibits acts being done by a minor to his pre¬ 
judice roust be taken to operate till the age at 
which the minor attains majority under the 
ordinary law of the land. [F 321 C 1] 

(c) Majority Act ( 1875 )-Scope — It does 
«ot deprive rights otherwise claimable. 

The Majority Act should not be construed so 
as to deprive a person of rights which ho would 
otherwise be entitled to. [F 320 C 2] 

(d) Majority Act (1875), S. 2—Minor relin¬ 

quishing her rights to dower cannot os said 
’to act' within S. 2. . . , 

A Mahomedan female cannot be said to act 
in the matter of dower within the meaning of 
S, 2 when she gives up her rights to it : 22 Bom. 
430, Disf. LP 320 Oil 

(e) Mahomedan Law — Dower — Unpaid 
<lower is debt—Widow in possession has lien 
over property for dower debt. 

Dower, under Mahomedan law, Is in the nature 
of a debt, being a recompense for the matri¬ 
monial restraint. The wife has a lien over the 
property of her husband in her possession for un¬ 
paid dower and she ranks pari pasu with other 
creditors in the distribution of her husband’s 
oatate. [P 3W C 2 ; P 320 C 1] 

(f) Majority Act (1875), S. 2--S. 2 only 
allowed persons to act in religious acts and 
ceremonies which person was otherwise en¬ 
titled to do. 

Wnen the legislature by 8. 2, permitted a per¬ 
son to act in the matter of dower it only inten¬ 
ded to allow that person who was not otherwise 
competent under the ordinary law to act in that 
matter to initiate the religious acts or ceremony 
which under the personal law he or she was 
capable of initiating. The legal consequences 


llowing from this primary act were not intended 
to bo controlled by the section. IP 320 O 2J 

T. E. Venkatarama Sastrim—ior \p- 
pellaut. 

N. Rajagopalachariar — for Respou- 
dents. 

Judgment. —This is a suit by aMaho- 
medan lady for dowor. The defence is 
that when her husband was on his death¬ 
bed and she was only 15 years of age she 
relin^ltiishe^ her right in the dower. The 
question for consideration is whether this 
relinquishment debars the plaintiff 
suing to recover it. The District Munsif 
found that the dower was released, out 
the release was brought about by undue in¬ 
fluence and fraud and that, consequently, 
plaintiff was entitled to recover it. The 
learned District Judge has written an 
interesting judgment in which, while ac¬ 
cepting the conclusion of the District 
Munsif that there was a release of the 
dower, ho differs from the lower Court 
on the question of fraud and finds that 
the release is binding upon the plaintin. 

The question is not covered by any 

authority and is one of some importance. 

It has to be decided on first principles. 

Under the Mahomedan law, a dower as 

pointed out by Ahdur Rahim. J.. m his 

book on Mahomedan Jurisprudence: 

"is a «um of money ot other form of property 

which the wife becomes entitled by 
is not a consideration proceedmg 
bind for the contract of matnage. but is an obh 
Ration imposed by the law as a mark cf respect 

for the wife." i - c i 

In Hamilton’s IleJaya, Chap, lo, . . i, 

the right to dower is said to have been 
founded upon the text Let him suppoit 
her according to his abilities, 
pointed out in this treatise : 

‘•that when a woman surrenders herself to the 
custody of her husband it is incumbent “Pon the 
latter thenceforth to provide her with ^0°^- 
ino and lodging because such is the precept both 
a%he Korln%nd in the traditions and also 
because maintenance is a recompense for the 

matrimonial restraint." • : ^ 

The author is apparently of opinion, 
that the fixing of dower is a recomr6n3e| 
for the surrender. It is stated in Maho , 
medan law books that even though no 
dower may have been fixed on the date of 
the marriage, the wife is entitled to some 
dower from the estate cf the husbaod. 
That is the nature and origin of the dower 
or mahar in Mahomedan law. 

The charactev of the obligation to pay 
the dower is as a debt. The moment 
that dower is settled, it passes from the 
domain of a moral precept into an en- 
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forceable debt. It has been held that the 
wife has a lien over the property of her 
husbani in her possession for unpaid 
dower. It has also been held that she 
would rank pari pasu with other creditors 
in the distribution of the estate of her 
(husband ; see ^Icer Meher AUij v. Mt. 
Amanec (l) and Syiid Imdad Ilosscin v. 
Alt. Ilosseinee Biiksh (2). Mr. Tyahji in 
his Principles of Mahomedan Law dis¬ 
cusses the case and says that the widow’s 
claim for dower due from the estate of 
her deceased husband ranks equally and 
rateably with the claims of other credi- 
tors. 

Having now arrived at a conclusion as 
regards the nature and characterof dower, 
the next question is whether a minor can 
givo up her rights to it. There cannot bo 
much doubt that where a Mahomedan 
female attains an age, which according to 
Mahomeian law is the age of majority, 
she can release her rights to dower. In 
the present case the plaintiff was a major 
according to Mahomedan law. But as 
regards general contractual obligations 
the Contract Act has superseded the Laws 
of Hindus and of Mahomelans. If this 
question were not complicated by the 
exception contained in the Majority Act 
ito which we shall presently refer, there 
(could be no doubt the renunciation of the 
dower hy plaintiff could not bind her. 

Now the question is w'hether S. 2, 
Act 9 of 1875 has made any difference in 
this respect. That section lays down 
that nothing in the Majority Act shall 
affect the capacity of any person 'to act 
in the matter of dower.” It was contended 
by Mr. Rajagopalachariar for the respon¬ 
dent that in releasing the right to dower 
the plaintiff was acting in the matter of 
the dower. There is some justidcation 
for this contention in the language em¬ 
ployed by the learned Judge of the Bom¬ 
bay High Court in Bai Shirinhai v. 
Kharshedji (3). That wasa case relating 
to Parsees and the question there was 
whether a Parsee minor suing to have 
a marriage declared void was acting in 
the matter of marriage. The learned 
Judges seemed inclined to hold that the 
plaintiff brought herself within the 
meaning of 3. 2, Majority Act. In our 
opinion the construction placed upon the 
word ‘act * seems far-fetched. As Air. 

1. (1869) 11 W R 212. 

2. (1870) 2 N W P H C R 327. 

3. (1898) 22 Bam 430. 


Venkatarama Sastriar for the appellant 
contended, the word 'act’ has been used 
as a comprehensive verb to control the 
steps to be taken in four specified classes 
of cases : marriage, dower, divorce and 
adoption. It is not very apt as applied 
to dower, although it is full of meaning 
as applied to the other three classes. It 
must be remembered that the primary 
object of the Majority Act was to reserve 
liberty to the Indian subjects of the 
sovereign to exercise their rights in 
matters specially pertaining to religion or 
religious usages. No attempt was made 
in the Majority Act to indicate the legal 
rights which might flow upon the exer¬ 
cise of these rights. The object was to 
confer a privilege and not endanger ordi¬ 
nary civil rights. Civil and contractual 
rights might flow upon the exercise of 
such rights. The ordinary law was in¬ 
tended to take its course in respect of 
these correlative rights. Therefore in. 
our opinion, when the legislature per ; 
raitted a person to act in the matter of, 
dower it only intended to allow that per-^ 
SOD. who was not otherwise competent 
under the ordinary law, to act in that 
matter to initiate the religious acta or' 
ceremony which under the personal law 
of the subject be or she was capable of; 
initiating. In our opinion the legal con-j 
sequences flowing from this primary act; 
were nob intended to be controlled by^ 
S. 2, Majority Act. 

One other consideration to be borne iD|- 
mind is this. The Majority Act should' 
not be so construed as to deprive a per-j 
son of rights which he is otherwise en-r 
titled to. What was intended to be a 
beneficent legislation should not be con¬ 
strued as operating to deprive the ordi¬ 
nary rights of a person. Under the Ma- 
homedan law as pointed out by Abdor 
Rahim, J., in his book: 

“generally speaking only such acts and transac* 
tions of a minor will be upheld as are of benefit 
to him and whatever is Injurious to his interests 
will be disallowed.” 

He says again: 

“but an infant with or without permission of bis 
guardian cannot do any act which is absolutely 
injurious to bis interests, snch as divorcing bis 
wife or making a gift or wakf of bis property or 
lending bis money. Similarly, a bequest of ai> 
infant is void because it is laid down that it is 
better for a man that he should leave his heire- 
rich rather than they should beg of people.” 

No doubt, this prohibition against the 
act of an infant is removed when be or 
she attains majority as understood by 
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Mahomedan lawyers. But the question 
still remains whether when the British 
Government enacted a uniform rule as to 
the age of majority, it was intended to 
deprive minors belonging to the Hindu 
or Mahomedan communities from enjoy¬ 
ing the privilege of that legislation by 
operation of S. 2, Majority Act. In our 
opinion the injunction of Mahomedan 
law which prohibits injurious acts being 
done by a minor to his prejudice must be 
taken to have been preserved till the age 
at which he or she attains majority under 
the ordinarily law of the land. 

There is one other passage in 
Rahim. -T’s book which is rather signifi¬ 
cant. He says: 

“an infant, even if possessed of understanding, 
is however under no obligaticn with respect to 
what ia regarded in law as a benevolent act, 
baving a semblance of penalty; he is also rot 
liable to penalties which are in the nature of 
private rights like retaliation.” 

This passage has some bearing upon 
the finding of the learned District Judge. 
The act of renunciation by the plaintiff 
is said to have occurred under the fol¬ 
lowing circumstances. Her deceased hus¬ 
band w'as suffering from cholera. He was 
a pious man and was anxious that he 
should be relieved of all obligations con¬ 
tracted by him prior to his death, as he 
believed that if he died an undischarged 
debtor he would nob be able to attain 
salvation. It was apparently to ease the 
mind of her husband in this behalf, that 
the plaintiff is said to have cried out that 
she released her rights of dower. That 
is undoubtedly a benevolent act intended 
to secure religious benefit to her husband. 
In the passage, which we have cited from 
Mr. Rahim’s book, such a benevolent 
renunciation would be regarded as not 
binding upon a person even though ho or 
she be good of understanding. We are 
not sure whether the learned author in¬ 
tended to lay down that, where the age 
of majority according to the Mahomedan 
law had been attained, such a renuncia¬ 
tion would still bo not binding. But 
apart from that question, in our opinion, 
such a purely gratuituous act on the part 
of the minor should nob bind her when 
she attains the ago of majority. As we 
pointed out at the beginning, the moment 
that the marriage is contracted the dower 
due to her becomes a debt and before a 
debt can be relinquished the person must 
be of age according to the law of the land. 
In our opinion the plaintiff was not 


acting in the matter of dower when she 
said that she gave up her rij.ht8 to it. 
We are therefore of opinion that the 
decision of the District Judge should be 
reversed and that of the District Munsif 
restored with costs in this and in the 
lower appellate Court. 

s.N.,R.K. Appeal allowed. 
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Sadasiva Aiyau and Phillips, JJ. 

ZIedisetti Venkatasami — Plaintiff — 

Appellant. 

v. 

Kuyichalla Chidambaram and others — 
Defendants—Respondents. 

Second Appeal No 688 of 1916, De¬ 
cided on 8th August 1917, against decree 
of Addl. Temporary Sub Judge, Guntur, 
in A. S. No. 163 of 191 j. 

Civil P. C- (5 of 1903), S. 47 — Party 
against whom suit dismissed even without 
decision of question between him end other 
remains parly and suit by him is barred. 

A defendant, wbo-'^e uume appears in the de¬ 
cree wiibout having been struck of! previously 
from the record, is a party v\ith respect to whom 
the prohibition of a separate suit enacted iu 
S. 47, Civil P. C., applies, notwithstanding that 
be bas been exonerated by the decree passed in 
the suit wiibout au adjudication on the con¬ 
troversial questions between bim and tbe plain¬ 
tiff : 40 Mad 964, not Foil ; 23 Mad fCl {F B). 
Foil. [P 322 Cl] 

P. Somasundaravi for V. Suhramaniam 
Pantulu —for Appellant. 

P. Venkaiaramana Jiao — for Respon¬ 
dents. 

Judgment. — An important question 
of law as to interpretation of S. 47, Civil 
P. C., (with the new explanation added 
by tbe Code of 1908) is involved in this 
appeal. The contention of Mr. Venkafca- 
ramana Rao for the respondents is that 
the c^BB. Krishnappa iHIudaly v. Peria. 
swamy Mudaly (1), relied on by the ap¬ 
pellant is opposed to the Full Bench de- 
ciaion \d Ramaswami Sastrulu v. Karnes- 
waramma (2) and to the plain language of 
the explanation to S, 47, Civil P. 0., and 
ought 'not to be followed. We agree 
with Mr. Venkataramana Rao’s conten¬ 
tion, and we do not think that the ano¬ 
maly pointed out at p. 123 (Col. 1), 
21 Madras Law Times Report is a suffi- 
cient reason for overriding tbe plain 
legislative provision, which was appar¬ 
ently introduced in the new Code for the 
express purpose of enacting as law the 
view’«j pxpresR^^d in tbp dpcisions of the 

~h ( 1 917 )1 o" Mad 9‘i4^ Sl C^9 tT ' 

2. (1900) 23 Mad 361 (F B). 
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Bombay and Madras High Courts on the 
old S. 244 (corresponding to the present 
S. 47) and embodiei in the Full Bench 
decision in Ramaswami Sastrulu v. 
Eameswara7nma (2), and of overruling 
by statutory enactment the decisions 
contra of the other High Courts on the 
question, whether a defendant whose 
name appears in the decree without hav¬ 
ing been struck off previously from the 
record is a party with respect to whom 
the prohibition of a separate suit enacted 
in S. 47 (old S. 244) applies, notwith¬ 
standing that he had been exonerated by 
the decree passed in the suit without an 
adjudication on the controversial ques¬ 
tions between him and the plaintiff. The 
second appeal is therefore dismissed with 
costs. 

S n./r.K. Appeal dismissed. 
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Coutts-Tuotter, J. 

P. Tliiruva7’a?igiah —Plaintiff. 

V. 

D. K. Pania & Co.—Defendants. 

Civil Suit No. 423 of 1916. Decided on 
14th August 1917. 

(a) Contract, C. I. F.— Meaning of. stated. 
A c. i. f. contract is a sale of documents and 

not of goods, as what is intended to be delivered 
to the ultimate purchaser are the documents of 
title to the goods: Arnhold Karherg and Co. v. 
Blythe, Green, Jourdian and Co., (1916) 1 A' iJ 
495, Foil. [P 323 G 1] 

(b) Contract Act (1872), S. 56 — Goods 
shipped on enemy vessel—War breaking out 
before arrival of steamer at destination — 
Bill of lading at delivery containing illegal 
and unenforceable contract—Contract is void 
and suit for breach does not lie. 

PlaintiR agreed to purchase in April 1914 cer¬ 
tain cases of Belgium glass from defendants, 
agents of an Australian firm. The contracts were 
c. i. f., c. i , Madras and were shipped on board 
a German ship at Antwerp. While the vessel 
was on her voyage, war broke out between Great 
Britain and Germany, The ship was condemned 
as a prize at Colombo, but she was allowed by the 
Government to proceed and discharge her cargo 
at her distination. the Government undertaking 
to give delivery to British subjecte who were en¬ 
titled to receive delivery of tbe cargo on board 
the ship. In a suit by plaintif! for breach of 
contract by the defendant, on the failure of the 
latter to deliver the goods: 

Held-, that as the bill of lading at the time of 
delivery contained a contract that was illegal 
abd unenforceable, its tender 'was bad and that, 
on tbe outbreak of the war, the contract became 
void and incapable of performance: Arnhold Kar- 
berg and Co. v. Blythe. Green, Jourdain And Co., 
(1916) IK B 495; Arnhold Karberg and Co. 
V, Blythe, Green, Jourdain and Co., f 1915) 2KB 
379; 40 r C 883 and 37 I C 644, Foil. 

[P 323 C 21 


C. P, Ramaswami Aiyar, S. Ponnu- 
sami Aiyar and K. Narayanaswami 
Aiyaj —for Plaintiff. 

V. V. Srinivasa Aiyangar, V, S. 
Govindachari and V. S. Kallabiran 
Aiyangar —for Defendants. 

Judgment. — This is an action for 
damages for breach of three contracts be¬ 
tween the parties dated 24th April, 27th 
April and 30th April 1914, under which 
the plaintiff agrees to purchase a certain 
number of oases of Belgium window 
glass. Those goods were shipped we do 
not know the exact date, hut as the in¬ 
voices were made out on 23rd July 1914 
and the bills of exchange were dated 29th 
July, the probability is that they were 
shipped between those dates, and it is 
conceded for the purpose of this case that 
they were shipped before the outbreak of 
war between (Jreat Britain and Germany 
on 3rd August. The contracts were o. i. 
f , c. i.p Madras, and they were shipped 
on board a German ship the Spitzfels 
at Antwerp. While she was on her voy¬ 
age, war broke out; I am told that she 
was ultimately captured, and was brought 
to Colombo Nvherethe ship was condemn¬ 
ed as a prize, but she was allowed to pro¬ 
ceed to such ports in the British Empire 
as she had cargo consigned for and to 
discharge that cargo there; and arrange¬ 
ments were ultimately mide—E do not 
think it is mabeTial to go in detail into 
what they were—whereby the Govern¬ 
ment of this country undertook to give 
delivery to British subjects who were en¬ 
titled to receive delivery of the cargo on 
board the ship. The result of all that was 
that on the arrival of the shipinMay 1916 
at Madras, the defendant, had he been 
minded to do so, was in a position to 
hand over these cases of glass to the 
plaintiff and take the price for them. 
That is conceded. The question is whe¬ 
ther he was under any obligation to do 
so. There has been some discussion re¬ 
cently as to whether or no it would be 
correct to speak of a c. i. f. contract m, 
the language of Scrutton, J., as “a sale of; 
documents and not of goods.” Bankes, L. J.*j 
in Arnhold Karberg fc Co. v. Blythe, Gree7\,\ 
Jourdian Co. (l) says: 

"I am not able to agree with that view of the 
contract—that it is a sale of doenments relating 
to the goods. I prefer to look upon it as a con¬ 
tract for tbe sale of goods, to be performed by 
tbe delivery of documents, and what those docn- 

1. (1916) 1KB 495. 
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ments are must depend upon the terms of the 
contract itself." 

That seems to me a distinction bo sub¬ 
tle as really to be immaterial. The point 
is that under a c. i. f. contract what is 
expected and intended to be delivered to 
the ultimate purchaser, is the documents 
of title to the goods. No doubt it is a 
sale of goods, it says so; but at the same 
time it is intended to be performed not 
by the delivery of goods but by the de¬ 
livery of the documents of litle to the 
goods. Now what are those documents ? 
They are, first, the bill of lading relating 
to the goods, it being the duty of the 
vendor under his contract to ship the 
goods and get the bill of lading in respect 
of them from the ship’s agents, then there 
must be a policy of insurance in an ap¬ 
proved form, and lastly there must be 
invoioe; and in most mercantile contracts 
all those documents are generally for¬ 
warded along with bills of exchange, 
which are to be accepted or paid by the 
vendee in return for the other documents. 
What are the essentials of the bills of 
lading that must be tendered in order to 
fulfil the contract ? They rmist, I think, 
be bills of lading which do not contain 
an illegal or unenforcable contract. That 
seems to me to be the effect of the deci¬ 
sion in Arnhold Karberg k'Co. v. Blythe 
Oreen, Joardain Co. (l) and in the 
Court below the very instructive judg¬ 
ment of Scrutton, J., in Arnhold Karberg 
A Co. V. Blythe, Green, Joardain k Co. 
(2). That case decided that where a seller 
tendered to buyer documents under a c. i. 
f., contract, which included a bill of lad¬ 
ing in a German ship, the bender was bad 
not because the putting of the goods on 
board the ship was not at the time it was 
^one perfectly in accordance with the 
contract, bub because the event of the 
outbreak of war having rendered that 
contract illegal, to force that by way of 
tender on the buyer was equivalent to 
saying under the terms of your contract 
I shall make you trade with the enemy.” 
That is svhat it comes to. 

It has never been doubted, since it waS 
pointed out by Willes, J., in Esposito v* 
Bowden (3), that to enter into a contract 
of affreightment with an alien enemy is 
trading with the enemy and on the out¬ 
break of war such contracts become void 
and incapable of performance. I am con- 

2. (1915) 2KB 379.’ ’ ’ 

3. (1857) 7 El and B1 763. 


tent to rest this judgment upon those 
general considerations and I think I should 
have been quite satisfied to rest it on the 
authority of the case in the Court of ap¬ 
peal in England, but I am fortified in the 
conclusion to which I have come in that 
this case is admittedly indistinguishable 
from the case of Madhoram Hurdeodass 
V. G. C. Sett (4), which is a decision of 
Sanderson, 0. J., who is a lawyer of great 
experience in commercial Courts in Eng¬ 
land and of Mookerjee, J. Although their 
judgment is not binding on me, 1 should! 
naturally treat it with great respect and, 
I nob only do so but I respectfully agree| 
with them. Practically, the same con J 
elusion has also been come to in Bombay' 
in a very exhaustive judgment by Bea¬ 
man, J., in Marshall k Co.v. Naginchand 
Phulchand (o). I think even if I did en¬ 
tertain any doubt upon it, in a question 
of this sort it is extremely desirable that 
the Courts of the Kmpira, because com¬ 
mercial transactions of this kind extend 
all over the Empire, should speak vvith 
one voice and I should not dissent from 
the judgments of the Bombay and Cal¬ 
cutta High Courts, which I believe to be 
in entire agreement with the-principles 
laid down by the English Court of appeal. 
I must therefore on this ground alone 
give judgment for blie defendant with 
costs. 

S. N./R.K. Sait dismissed. 

' 4. (1917) 4u 1 L' 383, 

5. (1917) 37 I C G44. 
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Natesa 1 yer —Defendant—Appellant. 

V. 

Subraviania Iyer a.r\i\.others —Plaintiff 
—Respondents. 

Civil Appeals Nos. 212 and 277 of 1916, 
Decided on 2Lsb December 1917, against 
decree of Sub-Judge, Kumbakonam, in 
Original Suit No. 33 of 1914. 

(a) Hindu Law — Partition—Father and 
tons—Son'f consent is unnecessary — One 
son consenting and other dissenting .partition 
must be deemed to be done by father in his 
capacity as father. 

Under Hindu Law a father can effect a parti¬ 
tion between himself and his sons with or with¬ 
out their consent ; 2 Mad. 317 ; 36 I. C. 507 

and 40 I. C. 206. Foil. [P 825 C 2] 

When a Hindu father effects a divisiou with 
the consent of one of bis sons, the other son.s 
dissenting, he must be deemed to have effected 
the partition in exercise of his power a.s father. 

[P 326 C l-j 
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Hindu Law Partition — Father and 
• on — Partition deed registered by father 
Under S 35, Registration Act—Subsequent 
bequest by him of his share is binding on 
other sons—Partition is effective—Registra¬ 
tion Act (16 of 1908), S. 35. 

Wbere tbe father eSects a partition between 
himstlf and bis sous and registers the partition 
deed under S. 35, Registration Act, and afiervvards 
devises tbe items that fall to his share to one 
of his sons, the other sons cannot claim a divi¬ 
sion by metes and bounds but must accept the 
items allotted to them. [P 3i6 C 1] 

Such a deed of partition is receivable in evi¬ 
dence as evidencing a contract by some only of 
the intended execucauts woo signed the deed, and 
it can bo looked into to ascertain the intention 
of the executants. [P 325 0 2) 

(c) Hindu Law—Will —Bequest of specific 
properties cannot be used as evidence of 
allotment of them when testator was only 
tenant in common. 

A testaraeutary disposition of specific proper¬ 
ties cannot bo utilized for proving tbe bequest 
of the share to be allotted to the deceased, in 
case it is found that the testator was not entitled 
to tbe specific properties but only to a share as 
a tenant-in-common. (.P 325 C 1, 2] 

G. S. Ramackandra Aiyar —for Appel- 
lant. 

T. V. Muthzikrishna Aiyar and S. R. 
Muthusiuami Aiyar —for Respondents. 

Judgment.— The plaintitf, tlefondants 
1 and 2 are the sons of one Mahalin^a 
Sivan. The father and sons entered into 
a partition of their properties in the year 
1911 and signed a deed in that behalf. 
When it was sought to register -it, defen- 
dant 1 refused to consent to the registra¬ 
tion on the ground that some of the 
schedules to the deed were inserted with¬ 
out his knowledge. Thereupon, the father 
and the plaintiff applied for registration 
under S. 35, Registration Act, and the 
document was registered. The father 
died subsequently, .having subsequent to 
the registration made a will of the pro¬ 
perties allotted to him in the partition 
deed in favour of defendant 1. In the 
present suit the plaintiff alleges that the 
deed of partition is void and of no 
effect, that the wilt of the father is in¬ 
operative, and that he is entitled to his 
share on the footing that the family is 
undivided. The Subordinate Judge held 
that the parties.became divided in status 
by the deed of partition. There are two 
appeals before us; one by the plaintiff 
contesting the finding as to division and 
claiming a share in certain moveables, 
and the other by defendant 1 disputing 
the conclusion of the Subordinate Judge 
that certain properties were not his self- 
acquisitions. 
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The appeal of the plaintiff was argued 
first, as the points raised went to th® 
root of the case. Mr, G. S Ramachandr^^ 
Aiyar in an exhaustive argument con¬ 
tended'that the partition deed,'Ex. Br 
did not efiect a severance of status. His 
chief contention was that the document 
quoad the immovable property was not 
receivable in evidence. In answer to the 
suggestion that tbe document contained a 
declaration of intention by his client and 
the father that.they resolved to get them¬ 
selves separated from defendant 1, the 
learned vakil argued that as the docu¬ 
ment was intended to express a declara¬ 
tion consented to by all the parties, it 
was ineffective to evidence a unilateral 
declaration; and he cited Sivasami Cheiti 
V. Sevugan Cheiti (l) in support of his 
position. As pointed out in Ullattil 
Kalathil f^ethiri Menon v. MullapulU 
Gopalan Nair (2), there is no irrebut¬ 
table presumption that a document in¬ 
tended to be executed by more than one 
parson should not be construed as evi¬ 
dencing a contract by some only of tho 
intended executants who have signed 
the deed. In the present case, despite 
the disclaimer by defendant 1, the plain¬ 
tiff and his father insisted on giving 
effect to the arrangement to which they 
were parties. We are unable to hold there¬ 
fore that the document cannot be looked 
into bo ascertain the intention of the exe¬ 
cutants. In this view it is unnecessary 
to consider how far the decisions of this 
Court in Pothi Naicken v. Nagama 
Naicker (3) and Ayyakutti Mankondan 
V. Periasami Koundan (4) are reconcil¬ 
able with the pronouncement oftheluJ** 
cial Committee in Girja Baiv. Sadashiv 
Dhundiraj (5). In the latter case, the 
Privy Council seems to suggest that al¬ 
though an unregistered deed of partition 
may nob serve to operate as a cenvey- 
ance of the shares allotted, it would 
evidence of a severance of status. 

The case before us is stronger than the 
one before the Judicial Committee, wbere 
the document was registered at the in¬ 
stance of two of the executants. Under 
S. 35, Registration Act, such registration 
is sufficient to affect the interest of the 
consenting parties. In the Registration 
”l. (190-2)’-25 Mad 389.”' 

2. (1915) .39 Mad 697=30 I C 713. 

3. (1916) 32 I C 486 

4. (1915) 31 I C G15. 

5. A I R 1916 P C 104=37 I C 321=43 I A 
151 (P C). 
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Aofc, 1377, there was a prohibition in 
general terms against the registration 
of a document where the executants 
denied execution. It was contended, 
under that Act, that if any one of the 
oxecutants denied execution the docu¬ 
ment should not be registered at all. In 
Muhajnmad Ewaz v. Brij Lai (6) to 
which our attention was drawn by the 
learned vakil for the respondent, the 
Privy Council referred to S. 24 of the 
Act as indicating that the document may 
be registered at different times, and held 
that the words in the Registration Act 
should be read distributively and that so 
far as the parties asking for registration 
are concerned, they are entitled to it 
although others may not consent to it. 
Since this decision was passed, the legis¬ 
lature amended S. 35 by inserting the 
words "as to the person so denying 
appearing or dead." Thus legislative 
sanction has been given to the pronou¬ 
ncement in Muhammad Ewaz v. Brij 
Lai (6J. 

Mr. Ramachandra Aiyar put forward 
an ingenious contention that although the 
Registering Otficer was bound to register 
the deed, it was a nullity quoad the pro¬ 
perty comprised in it was concerned. 
His argument was that as the origin of 
the document was in consent, its partial 
registration was not capible of carrying 
out any division between the parties. 
We are unable to agree with him. If 
we accept his contention, we must hold 
that the legislature introduced a provi¬ 
sion which is not only ineffective, but 
may easily prove mischievous. Muham- 
mad Ewaz v. Brij Lai (6) itself points 
out that the document is receivable in 
evidence under S. 49, Registration Act. 
This conclusion would have been enough 
to dispose of the appeal, had the case not 
been complicated by the specific bequest 
made by the father to defendant 1. The 
father regarded himself as divided from 
his sons in respect of the specific pro¬ 
perties allotted to him in the schedule 
and willed them away in favour of de¬ 
fendant L. Although Mr. Ramchandra 
Aiyar di I not seriously contest the sug¬ 
gestion that this will may be taken as 
operating upon the share of the father 
and not on the specific properties, we are 
nob prepared, as at present advised, bo 
assent to the proposition that a testa- 
menta’^v d'snoflition of Qnpci'^c nrone'‘tie3 

6. (UTB/T’aU 4u5=ri^ 1661? 


may be utilised for proving the bequest, 
of the share to beallotted to thedeceased,! 
in case it is found that the testator isi 
nob entitled to the specific properties, bubi 
only bo a shire as a tenaub-in-common.i 
The analogy of a mortgage of specific 
properties attaching to the share of a 
coparcener ascertained in partition was 
referred to, but we do nob like to rest the 
present case upon that analogy. There¬ 
fore, although we have come to the con- 
elusion that the father and sons became 
tenants-in common from the date of the 
registration of Ex. B, we think thit un¬ 
less there was an allotment of shares, the 
plaintiff will be entitled to have his 
share given to him by a division by metes 
and bounds. Bub, we think, that step 
has become unnecessary, iu view of the 
consideration which we shall presently 
set out. 

It is settled law now that a fatlier can 
effect a partition between himself and 
his sons with or without their consent. 
Kaudasami v. Doraisami Ayyar (7), 
which enunciates this rule of Hindu law, 
has been accepted in Murgayya v. Pal- 
aniyandi (8) and in Aiyavier v. Subra- 
mania Iyer (9). What happened in the 
present case amounts to the oHecting of a 
division by the father between himself 
and his sons by the exercise of the powers 
conferred on him. No doubt, originally 
the partition was intended to be by con 
sent, hut when the father found that one 
of his sons was recalcitrant, he insisted 
on the partition being given, effect to and 
asked the Registrar to register it. This 
is tantamount to imposing his will on 
his sons with a view to effect a division 
of the ancestral properties. Mr. Ram- 
ohandra Aiyar contended that as the 
father did not expressly declare that he 
was exercising his prerogative, it would 
be reading a great deal too much into his 
conduct, if we hold that tho partition 
was brought about by his superior will 
against the protest of defendant 1. We 
890 no force in this contention. The 
Judicial Committee pointed out ]nBijroj 
Nopani v. Sreemutty Pura Sundari 
Dasee (lO) that where an act is done 
which is nob wholly valid upon the capa¬ 
city expressly named, hut is justifiable 

d~317. 

8. (19 6) 36 I C 507. 

9. (1917) 40 I 0 205. 

10 A I R 1914 P C 92=24 I 0 296=41 I A 
189=42 Cal 56 (P C). 
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upon a latent capacity which was nob 
specifically referred to the transaction 
would be upheld as having been brought 
about in the latter capacity. Applying 
that principle, we roust hold that when 
the father notwithstanding the demur of 
defendant 1 insisted on the registration 
of the partition deed, he exorcised the 
power given to him by the Hindu law to 
eflect a partition against the will of his 
sons. 

In this view, the properties willed 
away by the father rightly vested in de¬ 
fendant 1, and the plaintitf can be com¬ 
pelled to accept the properties allotted 
to him. The fact that he was a consent- 
ing party to the registration makes his 
.position worse. We therefore hold that 
the plaiutitf is not entitled to claim a 
.division by metes and bounds. We now 
proceed to deal with the appeals in so far 
as they deal with specific items. As re¬ 
gards ground i3, we see no reason to differ 
from the Subordinate Judge; there is a 
clause in the partition deed that proper¬ 
ties bona fide omitted should not be 
claimed by the parties thereto. The 
plaintitf has alleged no ground of sur¬ 
prise or fraud; consequently he is not en¬ 
titled to the property covered by this 
ground of appeal. Ground 15 refers to 
the omission of defendant 1 to collect the 
full amount of a certain debt. It is not 
argued that defendant t acted maliciously. 

Ho seems to have acted in the best in- 
terest of the family, and we think the 
Subordinate Judge is right in refusing 
to give plaipMff any decree against de 
fondant 1 in this respect. As regards 
ground 23, it is to be noticed that the claim 
was made in the plaint (see Sch. E to 
the plaint). A sum of Rs. 1.200 was set 
apart to be spent by the father in taking 
proceedings to collect outstandings. The 
plaintiff is entitled to any sum that may 
remain unspent out of the said Rs. 1,200. 
There must be an enquiry by the Subor¬ 
dinate Judge as to how much of the 

Rs. 1,200 was utilised by the father for 

taking proceedings against debtors. As 
regards item?. Sch. 0.2, it isconceded by 
the learned vakil for the respondent that 
there must be a declaration that the 
amount of this decree is recoverable solely 

regards item 2, 
bch. D.2, the case of the plaintiff is that 
that sum was collected by the father- 
there IS the evidence of P. Ws. 1 and 2 to 
support the plaintiff. Defendant 1 in his 
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deposition does not deny that item 2 waff 
collected by the father; but it has been 
pointed out that the amount was collec¬ 
ted during the lifetime of the father and 
that no demand was made by the plain¬ 
tiff for his share from the father. Under 
these circumstances we are nob prepared 
to say that the money, even if collected 
by the father, has been traced to the pos¬ 
session of defendant 1. As regards move¬ 
ables, the Subordinate Judge is clearly 
wrong in shutting out evidence. His view 
that the recital that the moveables were 
already divided is a term of the document 
IS clearly erroneous. It is unfortunate 
that we should be obliged to remand the 
case for further enquiry on that ground; 
but we are unable to resist the conten¬ 
tion of the appellant that be is entitled 
to show that notwithstanding the reci¬ 
tal in the document the moveables be¬ 
longing to the family were not wholly 
divided. We must therefore ask the Sub¬ 
ordinate Judge to return a finding on fresh 
evidence whether any moveables belong¬ 
ing bo the family were left undivided. If 
so, what their value is and w'ho is in pos¬ 
session of them. 

As regards the memorandum of objec¬ 
tion by defendant 2, although he may not 
strictly be entitled to a decree in this 
suit, having regard bo the fact that this 
litigation should not be protracted any 
further, we think it necessary that there 
should be a finding as regards item 37, 
Soh. 2. Issue 10 claims in the alterna¬ 
tive either the particular item or its value 
if it has been realised before. We must 
therefore ask for a finding upon bbatiseue 
specifically from the Subordinate Judge 
on the evidence on record. Now we turn 
to the appeal of defendant 1. think 

the Subordinate Judge has given very 
good reasons for disallowing the items 
claimed by defendant 1 in this appoal. 
The most material property is contain^ 
in Sch. A-3. In the partition deed it is 
stated that a sum of about Rs. 15,000 
odd was due to the family under a decree, 
that the father should, if he collects the 
amount, pay the share of the sons or if 
he purchases the mortgaged property, he 
should divide that property among the 
sons. 

The father, instead of himself pur* 
chasing the mortgaged properties, had 
them conveyed in the name of defen¬ 
dant 1. Defendant 1 says that he is only 
liable to give the plaintiff a share of tbs 
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decree amount, and that the plaintiff is 
not entitled to any share of the proper¬ 
ties purchased by him. His argument 
was twofold. In the first place, the father 
did not purchase but he purchased. Con¬ 
sequently, the condition in the partition 
deed is not operative against him. In the 
second place, the learned vakil for the 
appellant contended that an option was 
reserved to the father to purchase the 
property and if he did not exercise the 
option and allowed defendant 1 to pur¬ 
chase, the plaintiff can have no cause of 
action against the latter. We feel no 
hesitation in holding that the father con¬ 
nived at defendant 1 becoming the pur¬ 
chaser. He had made a Will of his pro¬ 
perties in favour of defendant 1 and was 
greatly attached to him. In our opinion 
the conduct of the father amounts to a 
fraud upon his powers. Where an autho- 
rity is given to a particular individual 
to be exercised for the benefit of a num¬ 
ber of persons and the owner of the autho¬ 
rity fraudulently exercises it in favour 
of one of them, and that one is aware of 
the full significance of the power, he 
should not be entitled to take advantage 
of the benefit secured by fraud to which 
he had consented. 

In Farwell on Powers it is stated that 
even where the person in whose favour 
the fraud was committed was unaware of 
the fraud, he must not be allowed to take 
advantage of it. The case is stronger 
where the party benefiting by the fraud is 
fully aware of the motive operating upon 
the donee of the power; see 23 Halsbuiy, 
p. 16. Ss. 111—113, and Farwell on 
Powers, pp. 77 et seq. We think the 
Subo/rdinate Judge is right in holding 
that the plaintiff is entitled to a share of 
Sch. A.3 properties purchased by defen¬ 
dant 1. We also agree with the Sub¬ 
ordinate Judge in holding that it has not 
been proved that anything more than 
lls. 3,750 was paid in addition to the 
amount due under the mortgage decree, 
lie has given excellent reasons for bis con¬ 
clusion and we see no reason for differing 
from him. 

We also agree with the Subordinate 
Judge in his finding upon Issue 10-B. 
The evidence let in on behalf of defen¬ 
dant 1 that the difference between the 
amount due from the Thambiran and the 
sum of Rs. 3,000 odd due from Vis- 
vanathier ‘was reserved 'by the father 
for adjusting inequalities in the partition 


fore uphold the decree of the Subordinate 
Judge in this behalf. The decree of the 
Subordinate Judge requires slight modi¬ 
fication. The decree should declare that 
the plaintiff is entitled to proceed against 
the assets of the deceased father Mahal- 
inga Sivan in the hands of defendants 1 
and 3 instead of making defendant 1 alone 
liable for the amount and the other sums 
decreed against him. We also think that 
no good grounds have been shown for 
awarding interest against 'defendant 1 at 
the rate of 12 per cent. There is no issue 
as to whether any interest was due at all. 
We think on the whole, that interest 
should run from June 1913 at the rate of 
six per cent, on the sums awarded to the 
plaintiff against defendant 1. Subject to 
this modification we dismiss Appeal No. 
212 with costs. The findings in Appeal 
No. 277 should be submitted within 2 
months from this date and 7 days will ha 
allowed for filing objections. In com¬ 
pliance with the order dated 13th August 
1917 contained in the judgment herein, 
the Subordinate Judge of Kumbakonam 
submitted the following 

Finding .—In this case I have been 
asked by tbe High Court to receive evi¬ 
dence and submit a finding on the follow, 
ing issue: 

“Whether any moveables belonging to the 
family were left undivided and if .so what their 
value is and who is in possession of them.* 

I have also been asked to submit a 
finding upon the evidence on record, on 
tbe following issue: 

“Was item 37, Sch. D due at time’of divi¬ 
sion or has it been realized even before ? “ 

As regards issue 2, I have stated in 
para. 26 of my judgment that it was for 
plaintiff to prove that item 37, Sch. D, 
was an outstanding debt on the date of 
Ex. B and that upon the evidence given 
by him I was not at all s«atis6od that the 
amount was outstanding and that plain¬ 
tiff and defendant 2 were entitled to a 
share in it. The vakil for the plaintiff 
stated that he was not interested in this 
item and that the matter was one between 
defendants 1 and 2. Defendant 2 who 
appeared in person stated that he accepted 
the finding already recorded byfme and re¬ 
ferred to above and the vakil for defen¬ 
dant 1 also stated that the finding already 
recorded was acceptable to him. So far as 
the question-of division of moveables goes, 
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For the reasons above given and for 
the reasons already given by me in paras. 
12, 15 and 37 of my judgment I find this 
issue against plaintiff and in the negative. 
Although there is no reference in the 
order the judgment upon which the order 
is based wants me 

‘Uo hold an inquiry a=5 to how much of Rs. 1,200, 
which wa'? set apart for the purpose of being 
spent by the father for taking proceedings against 
debtors was spent.” 

The vakil for defendant 1 contended 
that I was to be guided by the order and 
not by the ju Igment and the vakil for the 
plaintiff stated that he wanted time to 
get the order amended in terms of the 
judgment. The vakil for defendant 1 
then stated that he had no objection to 
have the question determined when the 
final decree was passed in case the High 
Court wanted this to he done. To this 
course the vakil for the plaintiff agreed. 

(The Appeal No. 277 of 1916 and the 
memorandum of objections filed by res* 
pondent 2, coming on for final hearing 
after the return of the finding of the lower 
Court upon the issue referred to by this 
Court for trial, the Court delivered the 
following) 

Judgment —The finding of the Sub- 
ordioite Judge as regards moveables is 
amply supported by the evidence re¬ 
ferred to by him. We see no reason to 
differ from him. We also agree with his 
suggestion that the right of the parties 
to the whole or such portion of the 
Rs. 1,200 not utilised by the father should 
be adjusted in passing the final decree ; 
subject to this reservation and to the 
modification as regards item 7, Sch. D-2 
contained in the judgment; the appeal is 
dismissed with costs of respondent 1. 
We see no reason to doubt the correctness 
of the Subordinate Judge's statement in 
the finding that the parties agreed to ac¬ 
cept his previous finding regarding item 
37, Sch. D. We dismiss the memorandum 
of objections in the above appeal with the 
costs of respondent 1. 

s.n./r.k. A'ppeals dismissed. 
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Wallis, C. J. and Phillips, j. 
Ranga Row and another —Appellants. 

V. 

Ramathilakamma —Respondent, 
Original Side Appeal No. 50 of 1915, 
Decided on 13th March 1916. 


1918 

Easements Act (5 of 1882), S. 4—Right to 
open or shut windows can be acquired un¬ 
der S. 4—Interference in such right by eaves 
of defendant’s roof can be prevented by 
order to lower the eaves—Plaintiff has such 
right to swing shutters on another's land. 

The right to open and shut windows and shat* 
ters into adjoining land can be acquired as an 
ea?ement within the meaning of S. 4, Easements 
Act. (P 329 0 21 

Where defendant built bis bouse opposite to 
the window of the plaintifl's hou ?0 which bad 
been in existence for 30 years, with the result 
that the eaves of the defendant's roof rose above 
the level of the plaintiff’s window and the shut¬ 
ters of the latter could not be shut and opened 
as usual : 

Held : (1) that the plaintiff bad an easement 
to swing on the shutters of his widow into the 
defendant’s land. [P 329 0 2] 

(2) That it was competent for the Court to 
issue an injunction to the defendant to lower 
the roof of his house so as to enable the plaintiff 
to shut and open the widow freely. [P 329 C 2l 

V. C. Seshachariar, C. Venkatasjib- 
horamiah and M. Raghavachari for 
Appellants. 

Kt Ramanath Shenai and C. Vija- 
raghavalu Naidii —for Respondent. 

Judgment.^This is a suit for a dec¬ 
laration that the plaintiff is entitled to 
an easement of light and air and for an 
injunction restraining the defendants 
from interfering, in certain respects, 
with the enjoyment by the plaintiff oi 
her house and window. The facts as 
found by the learned Judge (and we see 
no reason to differ from his conclusioos' 
are as follows : The plaintiff's house ad¬ 
joins this defendants’ house to the north 
and in the plaintiff’s southern wall there 
is a window, which has been in existence 
for nearly 30 years. The defendants 
have recently rebuilt the portion of their 
house opposite to this window, with the 
result that the eaves of the roof are now 
above the level of the plaintiff’s window 
sill and the shutters of the plaintiffs 
window which open outwards cannot 
now be shut and opened as usual, because 
the defendants’ roof obstructs tbeir 
movement. 

The defendants have also constructed a 
channel to catch the rain water froffl 
their roof, which rnns on the same 
as the plaintiff’s window sill and CQ* 
croaches on plaintiff’s wall and 
discharges into the plaintiff’s courbyaf^- 
The water from this channel also over¬ 
flows at times through the window io^*^ 
the plaintiff’s bedroom. In the rooiH 
opposite the plaintiff’s window the dS' 
fendants have constructed two chimneySi 
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one foot and one 5 or 6 feet from the 
window and the smoke from them goes 
into the plaintiff’s room. The learned 
Judrjo has accordingly granted the decla- 
ration prayed for and an injunction 
ordering the defendants: (a) to remove 
the two chimneys opposite to the said 
window and adjacent to it; (b) to lower 
the roof of the house and ground No. 8, 
Ramanuja Iyer Street, George town, 
Madras, opposite to the said window, so 
as to enable the plaintiff to open and 
close the widow doors freely to the width 
of the said window by one foot; (c) to 
re-align the channel in such a manner as 
to prevent the rain water from flowing 
into the plaintiff’s room or into any por¬ 
tion of the plaintiff’s house, and (d) to 
remove two inches along the whole drain 
which encroaches on the wall of the 
plaintiff’s said house. 

There is no appeal as regards (d), and 
as regards (c) we need only say that de¬ 
fendants have failed to prove that thay 
have any right to discharge water on to 
plaintiff ’s premises and consequently the 
plaintiff is entitled to an injunction res¬ 
training them from doing so. 

The two orders to which objection is 
chiefly taken are (a) and (b). It has been 
found that defendants have not caused 
any serious diminution of light and air, 
but the smoko from the two chimneys 
pollutes the air passing into the plain¬ 
tiff’s house. As one of the chimneys 
discharges directly into the plaintiff's 
window from a distance of 1^ feet, it is 
clear that a substantial nuisance must be 
causel, and of this we have evidence on 
the plaintiff’s side. The chimneys have 
been newly constructed and the appro¬ 
priate relief is to order their removal as 
being a nuisance to the plaintiff. Objec- 
tion is taken to order (b) on the ground 
that the plaintiff, having only an case¬ 
ment of light and air, can have no right 
to open the shutters of her windows out¬ 
wards and that such a right cannot be 
acquired as an easement. It is not sug¬ 
gested that the outer shutters have not 
been in existence ever since the window 
was made and consequently if any right 
can bo acquired, plaintiff has acquired 
such right by prescription. It is conten¬ 
ded on behalf of defendants that a right 
to open and shut windows cannot be 
held to be an easement, but Mr. Sesha- 
chariar is unable to quote any authority 
in support of his contention. The right 

1918 M;12 & 13 


appears to be an easement within the 

meaning of S. 4, Easements Act, for it is; 

a right which the plaintiff, as owner of 

her house and site, has as such, for the 

beneficial enjoyment of that land to do 

something, i. e., to swing the shutters 

upon certain other land not her own. 

similar right, i. e., the right to hang 

clothes on a line above another person’s 
• ^ 

yard was regarded as an easement in 
Dreivell v. Towler (l) and in America the 
same right of swinging shutters over a 
passage way was also regarded as an ease¬ 
ment (Jones on Easements, S. 10). This 
being so, wo agree with the learned Judge 
that the plaintiff has acquired such an 
easement, lb would be impossible to 
make an accurate estimate of the pecu¬ 
niary damage sustained by the plaintiff 
in respect of the several injuries caused 
by the defendants and consequently an 
injunction is the only appropriate re¬ 
medy. Defendants cannot comi)lain of 
any hardship, for they disregarded the 
plaintiff’s notice in writing given before 
the erection of their roof and even denied 
all the plaintiff's rights. The appeal is 
accordingly dismissed with costs. 

S.n./r.K, Appeal dismissed. ^ 

~ (1332T 3 d & Ad 735. 
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ABDUR Rahim and Bakewell, dJ. 

Yelikepalli Venkaya and another — 
Defendants—A jiiiellants. 

V. 

Venkataramayya Apparao and another 
—Plaintiffs—Respondents. 

Second Appeals Nos. 761 to 703 of 1916, 
Decided on 16th August 1917, from de¬ 
cree of Sub-Judge, Bezwada, in Appeal 
Suits Nos. 109 to 111 of 1915. 

(a) Madras Estates Land Act (1908), S 153, 
proviso —Proviso does not affect question of 
jurisdiction. 

The proviso to S. 153 only deals with the 
ground of liability to ejectment and does not 

affect the question of jurisdiction which is dealt 

with bv the section itself. fP 330 0 1] 

(b) MadrasEslate8LandAct(1908*,S. 163 

_Expiry of lease of occupier of raiyati land 

does not make him trespasser. 

Section 103 exempts from the oooration of the 
Act persons who have not come into posse sion 
of raiyati land by legal transfer or admission as 
raiyat by the land-holder. Tue mere fact that 
a lease under which a man occupies raiyati land 
has expired, do’S not make him a trespasser 
within the meaning of the section.[P 330 C 1, 2] 

(c) Madras Estates Land Act (1908), S. 153 
—Lease commencing before passing of Act 
and expiring after—Ejectment of non-occu- 
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pancy tenant from old waste—Suit s^culd be 
brought in Revenue Court, 

A suit, to ej:ct a non-occupancy tenant of old 
waste, who held under a lease which ccin- 
menced before but expired after the passioR of 
the Act. should be brought in the Revenue Court: 
.1. 1. i:. 1015 Mivl. 705, [V OCO C 1. 2] 

T’. I^ainadoi^s^ tor Aj’pelhints. 

T. Raviacliandra Uao —for Respon¬ 
dents. 

Judgment.—This is a suit in eject- 
ODent against a person who is admittedly 
i.i DOD-cccupancy ten\ut of land described 
jis old waste within the meaning of the 
Estates Tjaud .\ct. lie had a lease before 
the passing cf the Act which expired 
after the Act came into force. The ques¬ 
tion that arises is wbetlier the suit must 
be brought in the Court of the Collector 
or in the ordinary civil Court. This 
question of jurisdiction has been dealt 
with in a number of cases in tliis Court 
and the groat preponderance of view is 
in favour of interpretation of S. 153 to 
the elTect that the proviso to that section 
does not aft’oet the question of jurisdiction 
Which is dealt with by the section itself- 
That is to say, S. 153 lays down that a 
suit to eject a non-occupancy raiyat shall 
be brought before the Colleetor, and the 
proviso which has been added by the 
subsequent Act I of 1909 to that section 
only lays down that, as regards a non¬ 
occupancy raiyat whose lease commenced 
before the commencement of the Act, the 
question regarding his liability to eject¬ 
ment on the ground of the expiry of that 
lease is not alTectod by anything in 
S. 153. That, as pointed out by Oldfield, T., 
in Sankara Vcnkataratna7)i v. Varada- 
ra;a 7?ao (l), deals only with the 

ground of liability to ejectment and does 
nob affect the question of jurisdiction, 
which is dealt with in the earlier part of 
that section. S. 9 of the Act says tliat 
no landholder shall, as such, be entitled 
to eject a raiyat from liis holding or any 
part thereof otherwise than in accorcl- 
janoe with the provisions of this Act, that 
is to say, by a suit instituted in a Revenue 
Court. 

This seems to bo quite cemprohensive, 
but the learned pleader for the respon¬ 
dent argues that the position of the defen¬ 
dant in this suit is tliat of a trespasser, 
as contemplated in S. 1G3 of the Act. 
But S. 163, as has been pointed out in 
more than one ruling of this Court, 
exempts from the operation of the Act 


persons who have not come into posses¬ 
sion of a raiyati land by legal transfer or 
by admission as raiyati by the land-holder. 
The mere fact that a lease under which 
a man occupies raiyat land has expired, 
does nob, as we read that section, make 
him a trespasser within the meaning of 
that section. The above view of the law 
has been adopted in a series of cases 
Viippuluri Atchayya v. Sir Kanchuniarti 
Venkata Seetarama Chandra Rao (2) by 
Sankaran Nair and Sadasiva Aiyar, JJ., 
Choganti Atchaparazu v. Raja Yelugoti 
Kri$lna Yachandrulavaru (3) by Benson 
and Sundara Aiyar, JT., President, Dis¬ 
trict Board, Tanjore v. Kannnswavii 
Thondaman (4) by Oilfield and Silasiva 
Aiyar, JJ,, and in Ardajeri Rama Ueddi 
V. Karpi Siviiga (5) sinJ Sankara Ven^ 
kataratnam v. Varadaraja AppaRao{l) 
by Oldfield, J. Dissent has, no doubt, 
been expressed from that view by Spen¬ 
cer, J., in Ponnusxoamy Padayachi v. 
Karupudayan (6), but it does not appear 
that in view of the facts found in that 
case it was necessary to deal with this 
question. Tyahji, J., differed from Old¬ 
field, J., in the case in Sankara Venkaia- 
ratnamw.VaradarajaAppa Raoii). But 
we find that the learned Judge in an 
earlier case in Aradajeri Rama Ueddi 
V, Karpi Sivaga (5) expressed a contrary 
view. The great preponderance of autho¬ 
rity is undoubtedly in support of thc{ 
contention of the appellant that jurisdic-* 
tion in a case like this is in the Revenue 
Court, and not in theordinary civilCourt. 

No doubt the proviso to S. 153 might, at 
first sight, ho taken to mean that the 
cases mentioned there were taken out 
altogether from S. 103 but that, as ex¬ 
plained by Oldfield, J., is not the effect 
of the proviso. 

We reverse the decisions of both the 
Courts and direct that the plaint be re¬ 
turned to the plainliff to be presented to 
the proper Court. The appellants are 
entitled to their costs throughout. Second 
Appeals Nos. 762 and 763 follow. 

s.n./r.k. Appeals allowed. 

2. (1916) .S9 Mad 195=18 I C 655. 

3. (1916) 33 Mad 163=19 I C 225. 

4. (1916) 35 I C 121. 

5. (1913) 21 I 0 916. 

G. A. I. R. 1915 Mad 705=38 Mad 843=21 
I. 0. 217. 
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Abdur Rahim and Napier, JJ. 

Chiindoora Lakshman Setty —Plaintiff 
—Appellant. 

V. 

Duggisetty Chenchuramayya and others 
—Defendants— Respondents. 

Second Appeal No. 1265 of 1915, De¬ 
cided on Ist May 1917, from the decree 
of Dist. Judge, Nellore, in Appeal Suit 
No. 70 of 1913. 

(a) Registration Act (1908), S. 17 (l){b), 
(2) (9)—Agreement to relinquish portion of 
mortgage debt is registrable. 

An agreement by which a mortgagee agrees to 
relinquish a portion of the mortgage debt is one 
which ‘purports to limit or extinguish interest’ 
in immovable property and requires registration: 
4 Dorn. 235 and 42 Cal. 54C, Dist. [P 331 C 2] 

(b) Registration Act (1908), S. 17 (b)— Re¬ 
ceipt for satisfaction of mortgage debt re¬ 
quires registration. 

Per Napier, J .—A receipt for money paid in 
discharge of a mortgage debt is an instrument 
which operates to extinguish the mortgage with¬ 
in the meaning of S. 17 (b). Extinction by receipt 
applies to the right, title and interest and there¬ 
by makes the amount covered by the security an 
‘interest’ within the meaning of Cl. (b). Where 
the effect of the document is to ‘limit’, the same 
meaning must bo applied to the word 'interest* 
and it must be read as applying to the amount 
of money secured. [p 332 C 5; P 333 C 1] 

Advocate General and K. Rajah Iyer 
—for Appellant. 

Krishnaswami Aiyar for T. V. Ven~ 
katarama Aiyar and A. Rajagopala 
Aiyar —for Respondents. 

Abdur Rahim, J. —The only ques¬ 
tion we have to deal with in this appeal 
is whether Rx. -5, which is in these 
words: 

“New if you will pay Rs. 3,GOO towards the 
debt due by you on the two documents we shall 
receive the money and return the document?,“ 

ie admissible in evidence having regard 
to the provisions of S. 17, Registration 
Act. On the date of Kx. 5 more than 
Rs. 3,000 was due. and tlie balance which 
the plaintiff agreed to relinquish under 
Ex. 5 amounted to more than Rs. 100. 
Wo do nob think, though the question 
under consideration has been argued very 
elaborately before us, that the matter 
admits of any real doubt, S. 17, Cl. (b), 
says that 

“other non-testamontary. instruments which 
purport or operate to create, declare assign, limit 
or extinguish, whether in present or in future, 
any right, title or interest, whether vested or 
contingent, of the value of Rs. 100 and upwards, 
to or in immovable property” 

must bo registered. The exception which, 

it is argued, applies to Ex. 5 is dealt 


within Cl, (xi),suh-S. 2, which laysdown 
that 

“any endorsement on a mortgage deed 
acknowledging the payment.of the whole or any 
part of the mortgage money, aud an\ other re¬ 
ceipt for payment of money duo under a mort¬ 
gage when the receipt does cot purport to extin¬ 
guish the mortgage” 

need not be registered. U seems to mo 
that an agreement by which the mort¬ 
gagee agrees to relinquish a portion o( 
the debt is one which — 'purports to li 
mib or extinguish interest in iinmovablej 
property." It svas argued by the learned, 
vakil for the respondent that, in consi¬ 
dering what the intaresb is, we are nob to 
take into consideratiou the amount of 
money payable under the mortgage, but 
only the security apart from the amount 
due. Such a construction seems to be 
opposed to the language of the section, 
for in Cl. (b) the Legislature says that an 
instrument has to bo registered if the in¬ 
terest or right affected by it is of the 
value of Rs. 100 or upwards. Now, that 
would indicate that the interest of a 
mortgagee cannot he computed without 
taking into consideration the amonnt for 
which the property is made security. 
Then, Cl. 11, sub-S. 2, in exempting 
from the operation of that clause receipts 
purporting to extinguish the mortgage, 
tends to support the same view. 

Though Cl. (c) was also referred to in 
the course of the argument 1 do not think 
tliat it has any application to bliis case. 
It seems to me, also, that the question 
is concluded by authority. In Abdallah 
Khan v. Basharat Hussain (l) the ques¬ 
tion arose with reference to an agree¬ 
ment come to bebw'een the mortgagee 
and the mortgagee as to the mode in 
which the profits of the property which 
was usufructuarily mortgaged were to be 
dealt with, and their Lordships of the 
Privy Council held that a document like 
that was inadmissible by reason of the 
provisions of the Registration Act. It is 
difficult to see how that case can be dis¬ 
tinguished from the present case. I take 
it that the rukka which introduced a 
new mode of paying off the mortgage 
money was hold to be inadmissible, on 
the ground that it was an instrument "pur¬ 
porting to limit or extinguish interest in 
immovable property’ within the meaning 
oj CL (b), S. 17. In Diirga Prasad Singh 

1. (1013) 35 All 48=T7'r. C. 737 = 10 I. A^ al 
(P. C.). 
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\\ I^iijcndra Xaraifiin Bagchi (2) their 
TjOt'iships atlirmed the judf^menfc of the 
Calcutta High Coavt 1 as Durfja 

Prasad Siyig^i v. r^ijendra N'triii/oii 

IhigPui (d), in which it v;a=5 held that a 
sul'-e'iuout unreg'stere I agreement for 
volncMjn cf reot payalilc under x regis¬ 
tered lease was ina 1 mi>sil)le for waot of 
registration. In Tiko linin v. Deputy 
Commissioner of Pn-,i iianki (4j tlie 
agreetnent which was held by the Judi¬ 
cial Comniitteo to he inadmissible was on 
the part of the mortgagee to l ay a higher 
rate of interest. It is ditlicult to under¬ 
stand how agreements of the above cha¬ 
racter could be substantially distinguish¬ 
ed from the agreement in question in 
this cise. The exact point was decided 
in GobJiurdan Sahi v. Jitdunath Rai{')}, 

whore it was held that an 
‘ agreemcut executed by a mortgag-ie after the 
date of the mortgagj whereby he relinqui^bed a 
certain part of the principal and all interest, past 
and future, in the mortgage in lieu of certain 
services rendered by the mortgagor to the mort¬ 
gagee was a document which required registra- 
tiou to make it admissible in evidence, and it 
could not be Slid to be an acknowledgment of 
pavinent within the nu.miug of the exception 
contiiued in S. 17. Cl. (n), Registr.ition Act, 
ISTI, which corresponds to Cl. 11, sub S. 2 of 
the present Act." 

On the other hand, Mr. Krishnaswarai 
Ayyar for the respondent referred us to 
two cases, one of which is reported as 
ShtdPngaj^cL v. Chenhasapa (G). That 
was a case under the old Registration 
Act. The question raised there was whe- 
ther certain receipts for payment of 
money were inadmissible for want of 
registration: and it was held that they 
were nob. I do nob think that this deci¬ 
sion really throws much light upon the 
question we have to deal with here. There 
is a decision however in Kailash Chan¬ 
dra Nath V. Sheikh Chheu'i (7) which 
does support the respondents’ contention. 
The learned Judges say: 

*‘\ve can find nothiog iu the law or in any 
authority which would require such waiver to be 
registered,’’ 

the waiver alluded to being that of the 
right to compound interest. NYe do not 
bnd that any of the decisions to which 
we have referred are alluded to in the 
judg ment or in the summary of the argu- 

2 . (1914) 41 Cal 493=21 I 0 750=40 I A 223 
(P C). 

B. (1909) 37 Cal 293=4 I C 713. 

4. (1899) 2G Cal 707=26 I A 97 (P C). 

5. (1913) 35 All 202=19 I C 449. 

G. (1879-80) 4 Bom 235. 

7. [iOlb) 42 C.il 54G=30 I C 801. 


ments at the Bar. Nor does it appear 
froin the judgment that S. 17, Cl. (I)), 
Registration Act, was discussed, and the 
learned Judges refer only to S. 92, Evi¬ 
dence Act, which requires that such an 
agreement must be in writing. I bold 
therefore that Ex. 5 is inadmissible in 
evidence. The appeal will be allowed 
with costs and there will be the usual 
mortgage decree for the full amount due 
under Ex. H. Time for payment six 
mouths from the date of the decree. 

Napier, J. —I entirely agree with my 
learned brother that this matter is cover¬ 
ed by authority of the i’rivy Council. 

I would only add a few words on llio 
construction of the section of the Act 
itself. It would hardly he possible to 
hnd words of wider import than we have 
in Cl. (b), S. 17, sub-S. J, Registration 

Act . 3 1 ., 

“which purport or operate to cr^iito, declare, 
assign, limit or extinguish, whether in present 
or in future, any right, title or interest." 

If words of that extremely wide cha¬ 
racter are nob sutficient to cover a case 
where a mortgage debt is by agreement 
of parties largely reduced, it seems to me 
ditlicult to Qnd words which will have 
that effect. Then there is this further 
reason, namely, that the language of t e 
Cl. (h) actually imports into the consiaer- 
atiou of the necessity for registration 
the question of the value of the interest, 
for it speaks of the right, title or inter¬ 
est being of the value of Rs. 100 and up¬ 
wards, and it is a little difficult to see 
how, if no question with regard to the 
amount is, as argued by ^ Mr. Krishna- 
swami Ayyar, a question afiooting 
interest," the amount can be a test for 
limiting the application of the section. 
There is, to my mind, further, 
plate answer to the argument to be 
in the amendment introduced by the c 
of 1836 and now incorporated in the pr® 
.sent Act of 1903. The language of Cl. 
as I have pointed out, contains tho''^®’^. 
‘iimits or extinguish’ and turning ^ 
S. 2 which is the amendment, 
this: th6Q 

‘ Nothing in Cl. (b) applies to".l.Jeed 

Cl (xi) "any endorsement on a mortgage 
acknowledging the payment of the whole 
part of the mortgage money, and any 
receipt (or payment of money due under a 
gage when the receipt does not purport to e 
guish the mortgage.” » 

Now here clearly we have ^ 
“extinction;" so a receipt for the i 

must be an instrument which operates \ 
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extinguish within the language of Cl. (b). 
The same mexning must, of course, be 
attached to the words “right, title and 
interest” when you are dealing with the 
question of limitation as when you are 
dealing with the question of extinction, 
and if extinction by receipt applies to the 
right, title and interest and thereby 
makes the amount covered by the security 
an "interest” within the meaning of that 
clause, it necessarily follows, it seems to 
me, that where the elTect of the docu¬ 
ments is to limit,” you must also apply 
the same moaning to the word “interest” 
and read it as applying to the amount 
of money secured. One result of holding 
that the words “limit or extinguish” the 
interest do not apply to words that limit 
the amount of money to be recovered in 
future would be that, whereas under this 
proviso "any other receipt for payment of 
money due under a mortgage” is only 
exempted from registration when it does 
not purport to extinguish the mortgage, 
if this view was to be upheld, that limi¬ 
tation and extinction do not apply to the 
amount of money, it would be absolutely 
immaterial whether a receipt for the 
money did or did not purport to extin¬ 
guish the mortgage, because on that read¬ 
ing of Cl. (b) the document itself would 
nob be necessarily registrable under 
Cl. (b), so that that portion of sub-S. 2, 
Cl. (xi) which takes such receipts out of 
the operation of Cl. (b) and aiso that part 
which leaves them wibliin it would nei- 
ther of tliem have any operation on the 
reading suggested by Mr. Krishnaswamy 
Ayyar, as there would be no “interest” to 
be extinguished and so the whole of 
Cl, (xi) would be meaningless.'I am there¬ 
fore clear that Cl. (b) must be given the 
meaning which the cases show has been 
applied to it, with the result that this 
agreement falls within its mischief. The 
appeal must therefore be allowed, with 
the result as stated in my learned bro¬ 
ther’s judgment. 

s.N./[f.K. Ajypeal allowed. 
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Wallis, 0. J. and Ayling, J. 

Suppu Sokaijya Bhattar —Appellant. 

V. 

Suppu Bhatiar —Respondent. 

Second Appeal No. 485 of 1916, De¬ 
cided on 11th October 1917, from decree 
of Dist. Judge, Madura, in Appeal Suit 
No. 4of 1913. 
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Transfer of Property Act (1882). S, 101 — 
Hindu reversioner suing for possession - Prior 
mortgage discharged by defendant — Pre¬ 
sumption is that original mortgage is kept 
alive. 

A Hindu widow alienated her husband’s pro¬ 
perties directing the alienee to discharge a mort¬ 
gage binding on the estate. During the j enduucy 
of a suit for a declaration that the alienation was 
bad, the alienee mortgaged the properties to pay 
oil the existing incumbrance. I'lie mortgagee 
brought a suit on his mortgage and purchased 
the properties in execution: 

Held: that it was for the mortgagee’s bouofit 
to keep alive the original mortgage both wiieii ho 
advanced the money and when he purchased tho 
properties in execution of his mor'ga'o decree, 
The presumption was in favour of vue origin.il 
mortgage being kept alive under S. 101. Ll’33i(' Ij 

K. V. Krishnaswami Aiyar and C Sri-, 
nivasachariar for S. Varadachariar— 
for Appellant. 

K. -Jaganadha Aiyar and Subramania 
Aiyai —for Respondent. 

Judgment. —According to tlie findings 
tho suit properties were left by the will 
of Cliandrasekhara Uhattar to Raja Bhat- 
tar, tiie last male owner. During his life¬ 
time he ell'estod a settlement Dx. C w’ith 
Chandrasekhara’s widow Thalamutham- 
mal, pursuant to which he paid her rupees 
1,750. which sum he raised by mortgaging 
the suit and other properties under J'.x. 1 
on 5th Juno 1881. He died in 1^82 and 
on 95h March 1882 his widow transferred 
the suit properties to Thalamuthamrnal 
on her undertaking to discharge lix. 1. 
The plaintiff as next reversioner institu¬ 
ted Original Suit No. 15 of 1882 and ob¬ 
tained a declaration that her alienation 
was not binding on the reversioners. Du¬ 
ring the litigation. Thalamuthamina) bor¬ 
rowed money from the defendant under 
Ex. 23 to enable her to discharge Ex. 1, 
and according to the boding he dis¬ 
charged it. In 1894 he sued on his mort¬ 
gage Ex. 23, brought tho suit properties 
to sale and purchased the interest of his 
mortgagor. Thalamuthamrnal has been in 
possession according to the finding since 
1896. On the death of Rajah Bhattar's 
wddow the plaintiff sued for possession 
as heir of tho last male owner and the 
lower Courts have given him a decree on 
paying intoCourt Rs. 4,016-4-0 for princi¬ 
pal Rs. 1,260, plus interest down to the 
date of the defendant’s getting possession 
on 13th October lS9(i, Hs. 2,756-4-0 
(para 18 of the Subordinate Judge’s 
judgment). Having regard to the fact 
that at the time when be advanced 
the money on mortgage of tho suit pro- 
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perties under Ex. 23. the mortgagor’s 


title was being challenged it was obvious¬ 
ly for the defendant’s benefit to keep alive 
the mortgage under Ex. 1: Chama Swnvii 
V. Ptulala Amnidu {!), DinohiinAhu Slmrn 
Ch<^n'‘V\r]i v. Jogmano. Dasi (2) and 
Wiiitlc}/ V, DeUaney (3). It was equaliy 
for iiis i'cnelit within the meaning of 
S. lOl, T. P. Act to keep it alive when he 
purchased the equity of redemption in 
execution of his decree and ho mu-t ho 
presnmei to have done so: Animurjasuv^ 
yj<ira V. Niirnsimha Iyer (-i). The appeal 
is dis nissed with Co.sts. 

S.N. 'i;.. Appea] diamissed. 

1. fl'.'Os) 31 j v.‘. 

•J. I1'J02) 23 Cal 164=29 I A 0 (P C). 

(laiil A C 132. 

I . (r,il 6 ) 2'.) I 0 910 
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Ayling and Piiillu'S, JJ. 

A. L. iVeu?ipo—Countor.Petitioner- 
Appellant. 

V. 

J. C. JUiviaJi — Petitioner—Respon¬ 
dent. 

Appeal No. 105 of i9l7, Decided on 
27th November 1917, agiinst order of 
Dist. Judge, South Malabar, in Civil 
Misc., Appeal No. 855 of 1916. 

(a) Civil P. C. <5 of 1908), O. 18. R. 5- 
Deposition read in next room at distance of 
30 feet—Requirements of R. 5 were satis¬ 
fied. 

The provisions of 0. 18, R. 5, are adequately 
complied with if the depositions of witnesses are 
read over to them in a place within the sight of 
the presiding Judgeand from which the witnesses 
can draw the attention of the Judge to any mis¬ 
takes or omissions diicovered bv them. 

[P 334 C 2] 

Where therefore the deposition of a witness 
was read out by the Court clerk in a room next 
to the Court and at a distance of 30 feet from 
ibe Judge’s ecit: 

Held', that the deposition was admissible in 
evidence and complied with the provisions of 
0. 18. R. .5: 28 Mad 308, not Foil. [P 335 C 1] 

(b) Evidence Act (1 of 1872), Ss. 80 and 
—Irregularity in recording deposition af¬ 
fects evidenciary value but it does not be¬ 
come inadmissible—Penal Code (45 of 1860), 
S. 193. 

An irregularity in recording a deposition may 
be considered in determining the value of tho 
document as evidenca but it is not a sufliciont 
ground for shutting it out altogether.LP .335 G 2] 
Neither S. 80 nor S. 91 renders such docu¬ 
ments inadmissiblein evidence. If the document 
is not in all particulars what it purports to bs, 
the presumption permitted by S. 80 would be 
rebutted- [p 335 c 1 ] 

K. Pandalai —for Appellant. 

S. Swaminadhan—ioT Respondent. 
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Phillips, J .—This is an application to 
set aside a sanction to prosecute peti¬ 
tioner.api)ellaDt for an offence under 
S. 193,1. P. 0.; but the only point argued 
is the admissibility in evidence of peti¬ 
tioner’s (appellant's) deposition. This 
deposition was properly recorded by the 
District Munsif, but was read over to the 
witness by a clerk in a room next to the 
Court room at a distance of 30 feet from 
the Munsif’s seat. There were two clerks 
sitting between the place where the de 
position was read and that where the 
Munsif sits. Under 0. 18, R. 5, Civil 
P. C., a deposition shall be read over in 
the presence of the Judgeand the witness 
and the first question tliab arises is whe¬ 
ther the deposition before us can ho 
deemed to have been read over in the 
presence of tho Judge." From the evi¬ 
dence on record it does nob appear whe- 
the Munsif could actually see the witness 
and the clerk while the deposition was, 
being read over; but I am satisfied that 
the provisions of the rule would be ad¬ 
equately complied with if the deposition, 
were read over in a place within bhesight; 
of the presiding Judge and from which: 
the witness could draw the attention of 
tho Judge to any mislakcs or omissions 
discovered by him. The reading over ofl 
the deposition is primarily intended for 
the purpose of securing a corroet record, 
and in order to secure this, the witness 
is given an opportunity of drawing atten¬ 
tion bo mistakes. The presence of the 
Judge is required in order to ensure that 
such an opportunity is really afforded 
to the witness. Under the old Civil 
P. C. of 1882, the deposition had to be 
read over "in the presence of the par¬ 
ties or their pleaders" as well as of the 
Judge and the witness. According to 
Boddam. J., in Kamatchi}iathan Chetty 
V. Emperor (l); 

“tha vakils are required to be present, that they 
may call the attention of the witness to suy 
statement appearing in the deposition which may 
or may not require correction, 

The omission of this safeguard in the 
new Code leads’one to suppose that the 
legislature was satisfied that the presence 
of the Judge was a sufficient safeguard to 
ensure the correct record of the deposi¬ 
tion. for the witness is the best and really 
the only person who can say that what 
be had said has been correctly recorded. 
When therefore tho deposition ha s hc op 

1. (liioo) 303 V 
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jreadcver in such a place thaj the witness 
lean invoke the aid of the Judge to enable 
ihim to make any corrections that may 

I • 

be necessary, I think th\t the require- 
naents of 0, 18, R. 5, Civil P. C., are 
satisfied. It is clear to my mind that 
Ithe Judge is not required to do more 
than exercise a general supervision over 
the.reading over of the deposition, for 
in many cases the deposition is ioter- 
])reted to the witness in a language which 
the Judge does not understand. I am sup¬ 
ported in this view by a judgment of this 
Court reported as Muthnkumara Reddy, 
In re (2) to which my learned brother 
was a party. Assuming however that it 
has not been proved that the deposition 
was read over in the manner and circum- 
atances referred to above, we have to con¬ 
sider whether the deposition is or is not 
admissible in evidence. Sued a dsposi- 
tion was hell to be inadmissible in 
Kamatchinathan Chetty v. Rmperor {\) 
and also in Jdohendra Nath Misser v. 
ErnperoriS), but adifferent view was taken 
in Bogra, In re (4). The view taken in 
Kamatchinathan Chetty v. Emperor (l) 
by Boddam, J., was that the document, 
though purporting to be a deposition, had 
been read over and signed without the 
requirements of the law being complied 
with and was therefore not a deposition 
and should not have been admitted as 
such. In Mohendra Nath Misser v. Em¬ 
peror (3) it was held that 
“the deposition under S. 91, Evidence Act, was 
tbo only evidence admissible iu proof of these 
statemeats (i c., the statements in the deposi¬ 
tions), and under S. 80 of the same Act it is ad¬ 
missible only if it was taken in accordance with 
law." 

With all deference I am unable to see 
any provision in S. 80 which declares 
such a document to be inadmissible in 
evidence, for 3. 80 only refers to certain 
presumptions,which a Court shall make 
when a document purporting to be a de¬ 
position taken in accordance with law ia 
produced before it. If it is proved that 
such deposition is nob in all particulars 
what it purports to be, the presumption 
would he rebutted; but lean see no autho¬ 
rity in 3. 80 for holding that such a docu¬ 
ment would be wholly inadmissible in 
lovidorrce. Under S. 91, Evidence .Act, 

“iu all casoB in which any matter if required 
by law to be reduced to the form of a document, 
no evid.'nco shall bo Riven of such matter except 
tbo document itself.” 

2. (1911)0 10 20-2. ' 

3. (1908) 12 OWN 845. 


Id this case the statement of the wit¬ 
ness has been reduced to tlie form of a 
document as required by law, and the 
document itself has been produced. There 
appears bo be nothing iu S. 91 which pro- 
hibits the admission of such a document 
in evidence merely beciuse some of the 
formalities prescribed by law have been 
omitted in recording it. Undoubtedly 
any irregularities in making the recordi 
may be considered in determining the 
value of the document as evidence; l)ut 
that is not sutlicienfc ground for shutting, 
it out altogether. This was the view 
taken by Miller, J., in Bogra, In re (4). 
In Raklial Chandra Lahav. Emperor (5) 
a deposition which was read out in the 
presence of the pleader for only one out 
of 27 accused persons was held to be ad¬ 
missible in evidence in a prosecution for 
perjury against the deponent, the ground 
being that it would undoubtedly have 
been admissible as against the one accused 
in whose pleader’s presence it was road 
over. As however it was a deposition in a 
case against 27 persons, it ought to have 
been read over in tbo presence of all 
under S. 360, Criminal P, 0 , and the 
omission to do so would apparently in¬ 
validate the deposition according to the 
view in Kamatchinathan Oietty v. Em- 
peror (l) and in Mohendra Nath Misser 
V. Emperor (3). I think therefore that 
the case in Rakhal Chandra Laha v. 
Emperor (5) goes to support the view 
taken by Miller, J , in Bogra, In jy(4}. a 
view with which I respectfully agree. In 
another case, Jyotish Chandra Mukerjee 
V. Emperor (0), the learned Judges, svhilo 
referring bo certain cases presumably 
Kamatchinathan Chetty V. Emperor (1) 
and Mohendra Nath Misser v. Emperor 
(3) were careful not bo express either as¬ 
sent or dissent and consequently the case 
is of little value here. 1 would therefore 
hold that the petitioner’s (appellant’s) 
deposition in this case is admissible in 
evidence anl dismiss the appeal. 

Ayling, J. —I agree. 

5. N./R.K. Appeal dismissed. 

' I.'d'JlOj 31 141=7 10 411 = 11 Or L J 
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Bakewell and Phillips, JJ. 


Rapaka Viyyanna — Kesponlent — 
Appellant. 



rak'ila D^jamyna —ResponOenb. 
Appa^il Xo. 20 ot' L0 i 7, DeciOeO on 5th 
Sei'bernher 1017, a^jainsb orOer of Sub- 
JuJgo, Kistua, in A P. No. 01 of lOl'h 

(a) Criminal P. C (5 of 1898), S. 195 i6i— 
District Court is superior to Subordinate 
Judge within Cl (6)—It refers to Court and 
not its jurisdiction. 

A Di trict Court i> the mitiioritv to which the 
Court of a Snb rdiu'.te .rudeje 15 subordinate 
within the meming of >ub-S. 6, sub-S. 
Criminal P. 0. [P 330 C 1. ‘2] 

I'h vt .■‘•?c5ion onlv rf'fers to C urts and niak--s 
no distinction between anpelUto and original 
jurisdictiou : M-i'L iF. Foil. 

tP .330 C 2] 

ibj Criminal P. C. (5 of 18.^8). S 195 (6)— 
Sanction by Subordinate Judge whether in 
appellate or original jurisdiction — Appeal 
lies to District Court. 

.\n appeal lie.s therefore from orders passed by 
/ Subordioat3 Judges under S. I'J.j whether in the 
oxercis' of original or appellate jurisdiction, to 
the District Court and not to the Higfi Court 

[P 330 C 1] 


r. Raviadoss —for Appellant. 
Naraijayi'iynoorthij —for Kespon'ient. 
Judgment.—Under S. 27, Civil Courts 
Act, the general control over all Civil 
Courts in any District is vested in the 
District Judge and the latter is therefore 
in authority to which the Court of a 
Subordinate Judge is subordinate within 
the meaning of the Civil Procedure Code, 
3. 195 (6). The High Court has general 
powers of superintendenceover all Courts 
and is a similar authority. Sub-S. (7) 
of that section deals with the case of 
several controlling authorities and pro¬ 
vides that only the Court to which ap¬ 
peals ordinarily lie from the Court grant¬ 
ing sanction shall exercise the power con¬ 
ferred by sub-S. (6). Sub-S. 7 (a) also 
provides that where such appeals lie to 
more than one Court the appellate Court 
of inferior jurisdiction shall be the au¬ 
thority bo exercise this power. Appeals 
lie from the Court of aSubordinate Judge 
in certain cases to the District Judge and 
in other cases to the High Court, and 
S. 13, Civil Courts Act, treats the latter 
class of cases as an exception to the 
general rule that appeals lie to the Dis- 
ibricb Judge. Since appeals ordinarily lie 
!to the District Court and the latter is of 
liuferior jurisdiction to the High Court, 
the District Court is the authority to 


which the Court of the Subordinate Judge[ 
is subordinate within the njeaaing of( 
sub-S. ((}). 

It is contended by ^Ir. Ramadoss that 
in this case the Subordinate Judga passed 
the order in the exercise of his appellate 
jurisdiction and that appeals he from 
orders 30 passed only to the High Court 
under S. 100, Civil P. C. S. 195, Crimi¬ 
nal P. C., however only refers to Courts 
aud makes no distinction between appel¬ 
late and original jurisdiction, and in, 
Muthwiu'ami Mu'hili v. Veeni Chetti (\) 
it was held that an order of a superior 
Court passed under S. 195 was not merely 
an onler confirming or reversing the order 
o( a Subordinate Court, hut was itself an 
order granting or refusing sanction. If it 
were treated as a mere appellate order, 

S. 195 makes ro provision for further 
applications and it is only by treating 
the order as an original order that any 
further application lies under S. 195. 
We therefore think that this application 
should have been made to the District 

Court and accordingly dismiss it. 

s.N.^R.K. Application dis missed* 

“i.l 1907) •ioYua "(f b). 
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Wallis, C. J. and Oldfield, J- 

Raminni Varadia Naidii Plaintiff 
Appellant. 

V. 

RamifiJii Thippiah Naidu and otner& 
—Defendants—Respondents. 

Second Appeal No. 940 of 1916, De¬ 
cided on 3rd October 1917, from decree 
of Sub-Judge. North Arcot, in Appeal 
Suit No. 234 of 1915. . .. 

Registration Act (1908), Ss. 17 (2) an 
—Petition of compromise is not compu 
sorily registrable and though unregister* •• 
admissible in evidence. 

A petition of compromise presented to Court of 
the parties to a suit or proceeding affectiug 
movable property, which has been acted upon b/ 
the Court, is not compulsorily registrable and is 

admissible in evidence, though unregistered. 

[P 3S7 C IJ 

T. 7?a?i£7ac/iarta?-—for Appellant. 

S. Srinivasa Aiyatigar and 5. Desika- 
chariai —for Respondents. 

Judgment.—This is an appeal from a 
decree of the Subordinate Judge of North 
Arcot dismissing the suit brought by the 
plaintiffs, claiming under persons who 
were the next reversioners on the death 
of the widow of the last male owner, on© 
Kitchama. The defence which the Sub- 
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ordinate Judge has uiheld is that the 
properties, which formed part of the 
estate of the last male owner and were 
alienated by his widow in 1882, formed 
the subject of a compromise in the suit in 
188 ) by three of the presumptive rever¬ 
sioners at that time against defendants 2 
to -4 who were stranger alienees and de¬ 
fendant 5 Jangamiah who was one of the 
oo-reversioners and was himself at the 
time an alienee from the widow whoso 
alienations were questioned in the suit. 
That suit was tiled on 2nd October 1888. 
Very shortly afterwards in the next month, 
by Exs 2 and. 2 (a), the stranger trans¬ 
ferees from the widow trasnferred their 
rights to one of the plaintiffs-reversioners 
Varadiah, who is the present defen¬ 
dant I’s father. It is suggested that these 
transfers which are in the identical terms 
were only transfers of the widow’s in¬ 
terest, which the transferees have un¬ 
doubtedly acquired under the sale-deeds, 
Exs. 3 and 3 (a), but wo cannot take that 
view. We think that there was an out and 
out transfer inclusive of the transferee's 
right to remain in possession during the 
lifetime of the widow. Subso-]uent to the 
transfers infavourof Varadiah and as part 
of the same transaction a petition, Ex. 1. 
was presented to the Court on 12th Feb¬ 
ruary 1887 regarding the compromise of 
the suit as between the plaintiffs-rever- 
sioners and the alienees from the widow' 
defendants 2 to 0, and asking on this 
basis for the sole relief of a decree for 
costs against defendant 1, the widow' 
whoso alienation had given rise to all 
this trouble. 

It is said that we cannot look at Ex. 1 
because it has not been registered. It 
was filed in the Court, in our opinion, as 
a compromise in the suit which was in¬ 
tended to bring the suit to an end and 
to relieve the Court from the necessity 
of trying the issues which arose in the 
case, and the Court ought under 3. 375, 
Civil P. G., 1882, to have recorded it and 
passed a decree in terms of the compro¬ 
mise, What the Court actually did, is 
not clear because the records have been 
destroyed and the entry in the suit re¬ 
gister against disposal is nil. It is quite 
clear, wo think,‘that the Court accepted 
and acted upon the compromise, and in 
these circumstances we think that it did 
Dot require registration and that it is 
within the authority of the Privy Coun- 
j'cil decisions, Bindesri Naik v. Ganga 


Soran Sohu (l)and Pranal Anni v. 
Lakshmi Anui {2) as explained in Nate- 
san Chetty v. Vengu Nacliiar (3), Sel- 
lappa Kotuidan v. Giiruvioorti (l) and 
Manickaiujnal v. Bathna7nal (5). This 
ruling is not in conflict with the deci&ion 
in Barilla Parti Chelamanna v. Baviila 
Parti Baina Boo ( 6 ). 

This being so, it is contended for tire 
defendants that plaintill 1, who claims 
as one of the reversioners of .Jangamiah 
who was defendant 6 in that suit, and 
also as the transferee from Venkatasami 
wlio was one of the plaintitf reversioners, 
is estopped. It is clear from the terms 
of the compromise recorded in Ex. 1 that 
Varadiah. one of the three plaintitT-re- 
vorsioners, w’as to keep the properties 
which he had purchased under Exs. 2 and 
2(a) from the transferees from Uio w idow 
and that Jangamiah, defendant 5. was to 
keep the properties which had been 
alienated to him by the widow and re¬ 
nounced his right to tlie properties in the 
possession of tho plaintill reversioner 
Varadiah. As regards tdie reversioner 
Venkatasami he got nothing himself under 
tho compromise, but he was a jmrty to it 
and we think it was on the basis of his 
consent that Varadiah entered into the 
compromise. If he had not been a con¬ 
senting party it would luve been open to 
Venkatasami to go < n with tlie suit and 
to have his chance ot obtaining the relief 
prayed for in the suit. In these circiim- 
stances we think that tho present plain- 
tit! 1 both as representing J mgamian de¬ 
fendant 5 and Venkatasami one of tho 
plaintiffs in that suit, is now' estopped 
from disputing the settlement wliich 
was then arrived at. It follows that the 
judgment of the lower appellate Court is 
right and tho second appeal is dismissed 
with costs. 

S N./r.k. Appeal dismissed. 

“Trrr5WWAn7m^25TTy(p Cl 
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Spekcer and Krishnan, .dJ. 

Vanjapuri Gounda^i —Appellant. 

V. 

Pachamuthu Goundan —Respondent. 

Second Appeal No. 487 of 1916, Deci- 
del on 18th September 1917, 


3 Madras 

(a) Hindu Law — Partition—Unequivocal 
expression of intention to separate effects 
partition —Filing of plaint is such expression. 

A deliciito and nnarabiguous iDdication by one 
member of a joint family of bi^ intention to 
separate him-elf and enjjy his share in severalty 
will amount to a scp.iratiou or division of status, 
and the nliug of a ^laiut for piniMon is such 
an indication. [V 3:U 0 1] 

( b) Hindu Law—Partition—Partition con¬ 
stitutes coparceners tenanls-in-common of 
undivided properly. 

Afii;r a divusiTU of status b 2 ‘.veeu t.vo co- 
pirceiiers, they are in the position of tenauts- 
in-ommon with rcftrence to the property left 
undivlleJ aul, therefore, the ptrty who is in 
exclusive po«s>-j,ion of the properly and takes 
the whole of the rents and profits thereof has 
to a:,- .uni t) the other party for his share of 
iUeh ront.s and [-rofits, [I* 33D C 1. 2] 

> c) Hindu Law—Partition— Mesne profits 
— Assignee from divided member is entitled 
to mesne profits from date of separation — 
Rule of no mesne profits till decree does 
not apply to separated family. 

vendee from h coparcener in a Hindu 
family, who has become divided in status from 
the other members and has been excluded from 
the enjoyment cf his share in the property is 
entitled to an award of profits from the date 
of such separation. [P 339 G 2] 

The rule of law that profits canuot be claimed 
till after decree applies oulv to the case of a joint 
family and not to the case of a divided f iraily 

xvith joint prooertv. J.l.R. 1915 .Vu/. 46^37 
J. C. 1G8; 14 Cil 493 (/'. C.) and IG CU 397 
(P. C.),; iUft. and Kxpl'. [P 33^ C 2 

(d) Hindu Law—Partition—Properly pur¬ 
chased will be allotted to share of vendor. 

The Court will always endeavour as far as 
possible to allot to the purchaser the share be 
purchased. [P 340 C 1] 

(e) Transfer of Property Act (1882). S. 54 
—Vendee will be entitled to recover mesne 
profits accrued due to vendor. 

Per Spencer, J. —Whatever the seller can get 
by way of income on his share, the purebasor 
of his right, title and iuterest can recover. 

[P 340 0 2] 

T. M. Krishnaswami Aiyar —for Ap¬ 
pellants. 

T. 11. Venkatarma Sastriar —for Res- 
liondents. 

Krishnan, J. —The lower appellate 
Court has given the plaintiff a decree for 
the division of survey No. 44/1 into three 
equal shares with reference to good and 
bad soil and for delivery to him of one 
-of those shares and has directed defen- 
dants 1 and 5 to pay him past profits 
till the date of suit from the date of 
demand for partition and also from the 
date of suit to the date of decree and 
future mesne profits till the date of deli¬ 
very of possession or for three years 
whichever be the shorter period. Defen- 
•dants 1 and 5 are the appellants before 
US. The only point argued for them is 
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tliat the award of profits before the date 
of decree is wrong in law. No objection 
has been raised to the rest of the decree. 
The facts necessary for the disposal of 
the question raised are these. Plaintiff 
purchased in 1910 an undivided one-third 
share in survey No. 4-1/1 from one Sen- 
goda Gounlan, defendant 4, in this 
case He and the other defendants wore 
originally members of a joint Hindu 
family and the land survey No. 44/1 was 
one of tlieir joint properties and was in 
the possession of defendants 1 and o. 
Plaintiff made a demand^ on them for a 
partition and delivery to him of the share 
he purchased and on their failure to 
comply with it, brought the present suit 
for a general partition agiinsb all the 
members of the family, praying that 1/3 
of survey No 44'1 might be allotted 
to the share of his vendor an 1 pub into 
his possession with profits from the date 
of his demand. 

The question of plaintiff s claim to the 
profits before decree was argued by the 
appellant's vakil on the assumption that 
defendant 4, the vendor, continued as 
an undivided coparcener of the other 
defendants till the date of^ the decree 
appealed against, and on this footing ho 
citel the cases oi Maharaja of BMiti 
V. Venkataramanjulii (1) and KotaBala^ 
hhadra Patro v. 7i/ie/rn Dos-? (2) as also 
the observations of their Lordships o 
the Privy Council in Pirthi Pal v. Joioa- 
hir Singh (3) and in Shankar Baksh 
v. Hardeo Baksh (4). But the learne* 
vakil for respondent 1 his pointed out 
to us that defendant 4 was really divided 
in status from the other members some 
time before the sale to his client. There 
is no express finding by the lower Courts 
on this particular point because the 
issue as to profits was not seriously 
pressed” in the first Court, as the Muosi 
points out and no question seems to have 
been raised about it in the appellate 
Court. As the parties do not seem to 
be at variance on the question of fact 
from which the divided status is to he 
inferred, I think we may act under 
S. 103, Civil P. C., in the matter and 
find the fact ourselves and we need not 
call for a finding- The defendant 4. 

iT A Tr 1945 Mid 453—iDTC 535=39^114 
265. 

2. (1917) 37 I C 163. 

3. (IS37) 14 Oil 493=U I A 37 (PC). 

4. (1339) 16 C»1 397=16 I A 71 (P C). 
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vendor, stated in his written statement 
that ho was entitled bo a third share io 
all the properties and that: 

“for three }ears there was a Panchayat for 
dividint; and giving him his share though it was 
not accomplished.” 

The main contesting defendant, defen¬ 
dant, 5 admitted as D. W. 1. that 
Sengodan (i.e., defendant 4} had asked 
him for partition and delivery of his 
share in the presence of witnesses and 
that Panchayatdars had also come and 
asked him on Sengodan’s behalf to separate 
and give away his share. Defendant 0 
also admitted in the written statement 
the allegation made by defendant 4. Tiie 
ease of defendants 1 to *2 and 5 to 3 In 
their written statement was that defend¬ 
ant 4 had become divided from them long 
previously, though that has been found 
against. Defendant 4 and his son defend¬ 
ant 10 recently brought a suit in 1913 for 
partition by metes and bounds and de¬ 
livery over to them of their share in the 
remaining properties and tliat suit has 
beau decreed. It seems, therefore, clear 
that defendant 4 did make a demand on 
his coparceners for partition some three 
years before the date of this suit and 
though the properties were not divided by 
metes and bounds at once he must be 
taken to have become divided in status 
from the others on the authority of the 
Privy Council decision in Suraj Naraiti 
V. Iqbal Narain (5), where tlieir Lord¬ 
ships say that a deBnifceand unambiguous 
indication by one member of his intention 
to separate himself and enjoy his share in 
severalty will amount to a separation or 
division of status. This proposition was 
adopted and acted upon in the Full Bench 
oi Soundnrarajavi v. Arunachalam 
Chetty (b), where the filing of a plaint for 
.partition was considered to be such an 
[indication as above stated. 

We have therefore to consider the 
validity of the award of profits in the 
present case with reference to a sale of 
his share by a member of a Hindu family 
who had become separate in status, and 
not with reference to sale by anuncivided 
member of a joint family as was the case 
in the two Madras authorities cited for 
the apj)oIlant3 and referred tc above, 
rheso cases are, therefore, clearly dis¬ 
tinguishable from the present case. After 
a div isi on of sta tus between tvvo copar- 

5. (iui3) 35 All H0=18 I C 30=10 6 C 120 = 
40 I A 40 (£^ C). 

0. (lOlG) 39 Mad 130=33 I C 858 (P B) 
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ceners there can be nodoubt that they are' 
in the position of tenants-in-common with' 
reference to the property left undivided 
and, therefore, the party who is in ex- 
elusive possession of the property and 
takes the whole of the rents and profits! 
thereof will have to account to the other 
party for his sliare of such rents and' 
profits. The plaintifi’.s alionor, defend¬ 
ant 4, was excluded from tlie enjoyment 
of the land and the sliare of his profits by 
defendants 1 and 5 who took the whole of 
the profits, and ho was thus entitle 1 to 
recover his share from them from the date 
of his exclusion after he became divided 
in status. The appellant has reliol on 
the observations of the Privy Council in 
the cases in Pirthi Pal v. Jowahir Singh 
(3) and in Shankar Baksh v. Ilardeo 
Bakfih ( 4 ). In the former case, though 
their Lordships say that the provisions of 
the Code as to mesne profits apply only 
to suits for land or other property in 
which plaintiff has a specific interest and 
not to a suit for partition whore ho has 
no specific interest until decree, they point 
out in the sentence just previous that it 
is erroneous to treat a claim for an ac¬ 
count of the proceeds or profits of a joint 
estate as a claim for mesne profits as de- 
fined in the Code. 

In the latter case, while they re-affirm 
the position that in a suit for jiartibion 
of a joint family estate profits are not re¬ 
covered till after decree, tlioy hold tliat 
where there is an agreement between the 
members that each should get a share of 
the profits, a suit for such share of profits 
and for partition can be maintained when 
the enjoyment of that share is in any way 
disturbed. The observations that profits 
cannot be claimed till after decree apply 
only to the case of a joint family and not 
to a case like the present cf a divided 
family wdth joint property. Plaintiff’s 
alienor having tbusariglit to obtain from 
defendants 1 and 5 his one-third share of 
the profits of the land in tliis case, is 
there any reason whyplaintilT who stands 
in theshoes of that alienor with reference 
to tlie share he purchased should not get 
the same relief, the alienor consenting? 

I can S03 none. It was argued that as 
partition by metes ami bounds between 
the members of a joint family has to be 
efi'ected by the Court with duo regard to 
the interests of the sharers and to the 
debts due by the family and other such 
circumstances, it may happen that the 


310 Madras 


1918 


Krishnapur Mutt v. Suratkal Church 


purchaser of an undivided share in one 
Item of property is unable to get that share 
allotted to him in a partition suit and 
that he may even chance to get no land 
at all but only money compensation or 
perhaps even nothing at all. This may 
very well he so in some cases, but of 
coui•<e the Court will alwavs endeavour 
as far as j)ossible to allot to the purchaser 
the share he purchased; see the obser¬ 
vations of Bhashvam Ai\ani'ar, J., in 
Aiyij(ig‘T)i Venkotarafnaijy.i v. Aiyyagari 
BaTHCiyya il). 

It does not foilo'.v, ho'.vever, as argued 
by the appellants, that because a dilli- 
culty may arise in somecases and the pro¬ 
fits awarded in such cases to the purchaser 
iijay be srualler than he would otherwise 
have got or no i^rofits may be awarded to 
him, in all cases profits should be dis- 
allowed. Where as in the present case, 
the Court has been able to award to the 
purchaser the very share ho purchased and 
there is no dispute about that award, 
there is no reason for disallowing his pro¬ 
per shire of profits. As regar Is the amount 
awarded in tlio present case for profits 
before decroo tlieve has b-oen no contest 
before us, so that the distinction between 
profits and mesne profits is immaterial. 
For the above reasons, I am of opinion 
that plaintiff is entitled to the profits 
before decree as awarded to him and that 
the second appeal fails and should be dis¬ 
missed with costs of respondent 1, 

Spencer. J.—I am of thesameopinion. 
In Maharaja of Bobbili v. Veiikatara. 
manjulu (IJ one of the most telling argu¬ 
ment for disallowing mesne profits prior 
to suit in a suit brought by a purchaser 
from a member of joint Hindu family was 
that it would be unfair to require the 
other menjborsof the family to bear the 
expenses of the family including the 
alienating coparcener, and simultaneously 
to bear the extra burden of allotting a 
portion of the income of the family pro¬ 
perties to meet the alienee’s claim. This 
argument however loses its force when 
the alienor has already ceased to be a co¬ 
parcener, From the moment he becomes 
divided in status he is no longer entitled 
to be maintained out of the funds of the 
undivided family, but he is entitled to call 
for an account from the manager of the 
incomeof his share remaining in the hands 
of the latter, if there is any interval 
between the division of status and the 

7. (1902) 25 Mad 690 (P B). 


actual partition, and if, as presumably is 
tl )0 case, he has been excluded from enjoy- 
raent of the property since the former 
event. Bhivrav v. Sitaram (8). It fol¬ 
lows also that whatever the seller can get, 
by way of income on his share, the pur \ 
chaser of his right, title and interest canj 
recover. The second appeal is dismissed; 
with respondent I’s costs 

S.n./r.k. Appeal dismissed. 

8. (1695) 19 Bom 632. 
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Kumaraswami Sastri, j. 

Krishnapur Mutt — Plaintiff— Peti¬ 
tioner. 

v. 

Ticar of Suratkal Church — Defendant 
—Opi'osit Party. 

Civil Revu. Petn. No. 243 of 1917, 
Decided on 22nd November 1917, against 
the order of the Dist. Judge. South Canara, 

in Civil Misc. Appeal No. 25 of 19IG. 

(a) Civil P. C. (1908), O. 39. R. 2 (3) — Or¬ 
der under R 2 is in nature of punishment for 
disobedience and not for enforcing injunc¬ 
tion— Cl. 3 prevents doing of ads. 

Ori.l» rs pa?:^vd under R. 2, 0. 39, Civil P. C, 
are not orders enforcing the injunction, but aro 
reallv orders pvuiisbin'' a p.ittv for p.ist disobedi¬ 
ence: 34/0 583, Foil. ' IP 311 C l] 

Cl. 3, R. 2, (>. 30, applies to injunctions prohi¬ 
biting the doing of or restraining from doing cer¬ 
tain acts. (P 341 C 1] 

(b) Civil P. C. (1908). O. 39. Rr. 2 and 4 — 
Rule 4 does not affect Cl 3, R. 2. 

Cl. 3 is independent of and is not controlled 
by the provisions of R. 4 of the order. [P341 Cl] 

(c) Civil P. C. (1908), S. 94 and 0.39 — 
Both must be read together. 

0. 39 must be read with S. 94 and the provi¬ 
sion for punishment for disobedience applies to 
cases filling under either. (P 341 C 1] 

B. Sitararna Eao —for Petitioner. 

K. P. Lakshmana Eao — for Respon¬ 
dent. 

Judgment. —I think that, on the facts 
found by the District Judge, this is nol* 
a case where I should commit Father 
Coelho, defendant 2, to jail for contempt 
There was an order of a criminal Court 
ordering lac trees to be returned to bis 
servant. The Judge, no doubt, rightly 
finds that it was his duty tc see that his 
servant did not remove the tree in dis¬ 
obedience to the civil Court’s injunction, 
but it is possible that defendant 2 
bona fide under the belief that he need 
not interfere as his servant had the perinis- 
sion of the criminal Court. Though de¬ 
fendant 2 is technically guilty of con¬ 
tempt, the Court is not bound to commit 
him to jail. I am of opinion that Cl. 3 
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R. 2. 0. 39, Civil P. C., applies to cases 
of disobedience, even though the dis¬ 
obedience is of a prohibition to do or ab¬ 
stain from doing a single act. There is no 
reason to suppose that the legislature 
intended to leave such disobedience un¬ 
punished. The fact that ©1. 4 refers to 
attachment continuicg for one year and 
directing a sale if the disobedience or 
breach continues, is not conclusive’as sub- 

S. 3, li. 2 6mi)o\v6rs the Court either to 
attach his property or to commit the de¬ 
faulter to prison. InOttapurak'-al Tha- 
sath Supjyi v. Alali Maslmr Koyanna 
Koya Kimhi Koya (l) it was held by the 
Full Bench of this Court that the Court 
can, in its discretion, order either arrest 
or attachment of property and is not 
bound in the first instance to attach. 

As pointed out by Srinivasa Aiyangar, 
^.T., at P. 913 of 39 2dad. sucli orders are 
mot strictly speaking orders enforcing the 
|order of injunction, but really orders 
'punishing a party for past disobedience. 
|lt should also be borne in mind that, in 
imany oases, where a single act or absten¬ 
tion is enjoined, it may be in the power 
of the defaulting party to purge himself 
of the consequences of his act by restor¬ 
ing the property or making adequate re¬ 
paration. In such cases it is difficult to 
see why the Court should nob attach his 
property in order to compel him to res¬ 
tore the property or to make alequate 
reparation. I do nob think there is any¬ 
thing in the wording cf R. 2, Ci. 3, to 
prevent the Court from committing a 
party to jail when he disobeys an injunc¬ 
tion which contemptates a single act or 
abstention. It has been argued that the 
provision as to punishment for disobedi¬ 
ence only applies to suits of the nature 
contemplated by R. 2, O. 39. I am un¬ 
able to agree with this contention. S. 94. 
01. (c) of the Code is general and em¬ 
powers the Court to grant a temporary 
injunction and, in case of disobedience, to 
cornmit the person guilty thereof to the 
civil prison and order that his property 
be attached and sold: O. 39 must be read 
with S. 94. 

I would be sorry to hold that a person 
who wilfully disobeys an injunction of 
Court could escape with impunity, unless 
there is anything in the Code which com¬ 
pels me bo do so. For the reasons already 
given I do not agree with the District 
Judge, tho ugh I do not think the interest 

1. (1910) 99 Mad 907=11 I C 583i 
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of justice requires that defendant 2 ought 
to be committed to jail. I think lie ouglib 
to pay the costs of the proceedings in 
this Court and the lower Courts. 

S.N/.R.K. Onler accordingly, 

A. I. R. 1918 Madras 341 

Wallis, 0. J. and Kumaraswami 

Sastri, T. 

Mylappa CJiettiar and djiother — Plain- 
tills—Appellants. 

V. 

British Indian Steam Navigation Co. 
Ltd. and others — Defendants—Respon¬ 
dents. 

Civil Appeal No. 352 of 1910, Decided 
on 2lsb December 1917, against order of 
Sub-Judge, Nogapatam, in 0. S. No. 55 
ofJ914. 

^(a) Carrier—Liability of — Carrier with 
whom goods booked in absence of contract 
is liable for loss caused by other carriers— 
Consignor cannot hold other company with 
whom he has not directly contracted 
liable for damage—When two companies 
contract to work together either or both can 
be sued for damages. 

Ill tbe case of coatiuuous carriers the autho¬ 
rities establish (1) that whou goods have to he 
carried with the aid of ditlereut traosport agen¬ 
cies ia order to arrive at the destination to which 
they are booked, the carrier with whom tbe con¬ 
tract is made at one end is, in the absence of 
any contract limiting his liability to his own 
transport system, liable for the loss or destruc¬ 
tion of the goods on portions beyond hU own 
system or in consequence of acts or delault of 
persons other than his o.vu servants: (2) that in 
the absence of a contract to the contrary, the 
consignor cannot hold the company with whom 
he does not contract liable for damages when all 
that can be complained of is non-feasance, though 
such company may be liable in tort for breach of 
duty arising from the mere fact that it has un¬ 
dertaken tbe liability of carrying goods or pro¬ 
perty belonging to another; (3) when there is an 
agreement between two companies the effect of 
which is to constitute one company the agent of 
tbe other and the traliio is oarried for the joint 
benefit of both the companies, either company 
may be sued at the option of the consignor. 

[P 343 Cl. 2] 

(b) Carrier— Term .‘ carrier” defined— 
Art. 31 is not limited to common carrier— 
Limitation Act (1908), Art. 31. 

The “carrier” in its general sense means a 
person or company who undertakes to transport 
the goods of another person from one place to 
another for hire. Art. 31 i.s not restricted in its 
application to common carriers, It applies to 
carriers who come within the above definition. 

[P 313 C 1, 2] 

T. R. Vc7ikatara7ha Sastri —for Appel¬ 
lants. 

C. V. Ana7ithakrishna Aiyar, N. M. 
MaliTn Sahib and T, S. Ramasiuami 
Aiyar — lor Respondents. 
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Wallis, C. J. —A case somewhat simi¬ 
lar to this case came before tbe Courts 
in the BritisJi India Steam Navigation 
Co. Ltd. V. llajcc Mahomed Esack ami 
Co. (l), where it was held that the stipu¬ 
lation for a claim for short delivery heir^g 
male on the shipowner at Calcutta with¬ 
in a month was nob reasonable. Tliis 
appears to a sutlicient answer to the 
claim against the British Indian Steam 
Navigation Company. As regards the 
Madura Company, defendant 2, who was 
the agent, Sir Charles Turner, C. J., and 
Innes, J., observe in the course of their 
judgment as regards Karnanjulu and Sons, 
wlio were in the same position as tbe 
Madura Company here, that 

"tbey w^re the agents of tbe appellants (tbe 
British India Company to retain the goods, re¬ 
ceive freight and give delivery. tbey were also the 
agents of the respondents(tbo consignees) to land 
the goods, but they were not tbe agents of tbe 
appellants to receive claims for compensation 
for tbe non delivery of goods.”- 

This passage recognizes, I think cor¬ 
rectly, the existence of a contractual re- 
labion between the landing agents and 
the consignees who paid them for their 
service.s. This appeirs to me to ho one 
of bliose cases in which privity of con¬ 
tract id readilv inferred from the well- 
known course of business according to 
which the lauding agents are paid by the 
consignees and from the necessities of the 
case. Compare the oases referred to by 
my learned brother in the recent 
Full Bench case, Jaldu Venkataiuhba 
liao V. .L’faiic Steam Navigation Co. (2), 
and also the cases as regards carriage of 
goods over railsvajs having continuous 
lines: GUI v. Manchester. Sheffield and 
Licolnshire llailway Co. (3), Great Ind¬ 
ian Peninsula llailway Co. v. Hadlia- 
krishna Khushaldas (4). The proper 
inference appears to be that, as in these 
cases, tbe final stage ot performance in¬ 
cluding carriage from the ship’s side, 
which at Negapatara is a matter of some 
miles, and delivery is performed by de¬ 
fendant 2. The suit as against defendant 
1 is barred under Art. 31 according to the 
Fall Bench ruling in Jaldu Venkatasubla 
Rao V. Asiatic Steam Navigation Co. (2) 
and 1 see no reason why defendant 2 
should nob also be considered a carrier for 
the purpose of the article. It would be 
anomalous if a different article w ere appli. 

T' ( 1881 ) 3 Mad 107.. 

2. (1915) 39 Mad 1=30 I C 840 (FB). 

3. (1873) 8 Q B ISC. 

4 (1880) 5 Bjm 371. 


cable to the shipowner and to thelanding 
agent in respect of what are successive 
stages in the performance of one transac¬ 
tion: the carriage of the goods and deli¬ 
very to the consignees. The aj)p 0 al is 
dismissed with costs of respondents 1 
and 2. 

Kumaraswami Sastri, J.— The plain- 
tiff, who was the consignee of certain 
timber consigned from Kangoon through 
tbe British India Steam Navigation Co. 
under bills of lading setting forth the 
terms and conditions under which the 
British India Steam Navigation Co. un¬ 
dertook to carry the goods, sued to re¬ 
cover Rs. 2. 417-12 0 alleged to ho due 
in respect of timber consigned but nob 
delivered. Defendant 2, whicli is a firm 
engaged inter alia in landing goods from 
the steamers of the British India Steam 
Navigation Co., is sought to bo made lia¬ 
ble as they are landing agents at Negapa- 
tam in respect of all goods that arrive at 
the port in the vessels belonging to the 
British India Steam Navigation Co., and 
levy and receive from plaintiff separate 
charges for their undertaking to land and 
deliver goods. Various defences were 
raised, but it isonly necessary to consider 
the grounds on which the Subordinate 
Judge dismissed the suit, namely, the 
•lu^stion of limitation so far as defendant 
1 was concerned and want of privity of 
of contract as regards defendant 2. The 
bill of lading provides that 

“the Couii^ariV i> to have the option of delivering 
the g-rods cr .iJi\ purt thereof, into the receiving 
ship, or hiudinK tJiem at the risk and expeoso of 
the shipp' r or i. >nsif;i.cc, .as for scale of charges 
to be seen at tbf' ‘C' tjls’ Pico and is also to be 
at licerty unt.: deliver to store the goods or 
any part thereof in rtcei K ship, gedown or 
upon anv wharf, tao iJ8U.»i barges where or 
being payable by the sh pper or consignee- • • • • 

In ailcases and under all circumstances the la 
bility of the company shall absolutely cea^ when 
the goods are free of tbe ship’s tackle and there^ 
upon lh<? goeds shall be at the rUk for all pur 
poses aud in every respect of the shipper or con 
sigoee.” , , ,• 

It seems to me that the bill of lading 
provides that goods are to be conveyed 
from Burma and landed at Negapatain 
by two agencies, one carrying the goods 
up to the port and the ether from tbo 
ship’s tackle to the godowns on tbe 
shore and that the agreement limits 
liability of the J^mj-any to the per’^ 
when tho goods pass from the ship totl'® 
landing agent. Mr. M’Gonach\ of 
dant’s firm, who is the only witness caB' 
ed in the case, deposes that defendant - 
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collects landing charges from the mer¬ 
chants to whom the goods are consigned 
through defendant I company, which has 
nothing to do with defendant 2’s charges 
though the charges are subject to defen¬ 
dant I’s sanction. He states that defen¬ 
dant 2 company, owns a number of boats 
and that it is bound to unload goods from 
all the steamers of defendant 1 Company 
and has the option of refusing to unload 
goods of others. He also states that mer 
chants cannot engage the services of any 
other boat agency to land goods from 
defendant I’s steamers. 

The case is therefore one of continuous 
carriage of goods, defendant 1 company 
making arrangements for the carriage 
though limiting its own liability to one 
stage for the transit. There can bo little 
doubt that defendant 2 company are car¬ 
riers, though not common carriers with¬ 
in the meaning of the Carriers Act, lb05. 
The word “carrier” in its general sense 
means a person or company who under¬ 
takes to transport the goods of another 
.person from one place to another for hire 
.(Wharton Law Lexicon), and defendant 
2 falls within the definition. I do not 
think that defendant 2 company can, on 
the facts proved in this case, escape lia¬ 
bility on the ground of any want of pri¬ 
vity between itself and the plaintiff. In 
Ithe case of continuous carriers the autho- 
jiities establish: (l) that when the goods 
.have to be carried with the aid ofditl'er- 
ent transport agencies in order to arrive 
it the destination to which they are 
booked, the carrier with whom the con¬ 
tact is made at one end is, in the ab¬ 
sence of any contract limiting his liabi¬ 
lity to his own transport system, liable 
for the loss or destruction on portions be¬ 
yond his own system or in consequence 
of acts or default of persons other than 
his own servants: Muschamp v. Layicas- 
ter and Preston Junction liailway Co. 
(5), Bristol and Exeter liailway Co. v. 
Collins (6), Foulkes v. Metropolitan 
District Eailxoay Co. (7) Aldridge v. 
Great Western liailway Co. (8); (2) that 
in the absence of a contract to the con¬ 
trary, the consignor could not hold the 
company with whom he did not contract 
liable for damages when all that could be 
compliiined of was nonfeasance, though 

5. (1841) 3 Mand W 421. 

G. (1850) 7 H L C 194. 

7. (I8b0) 5 0 D 167. 

8. (1804) 15 C B (NS) 582. 


such company may be liable in tort for 
breach of duty arising from the mere fact 
that it has undertaken the liability of. 
carrying goods or property belonging tcl 
another; Foulkes v.\Metropolitau Distfict' 
Eaihoay Co. (7) (3) when there is an! 
agreement between two companies tlu' 
effect of which is to constitutoono com¬ 
pany the agent of the other and the 
traffic is carried for the joint henc-fit of 
both the companies, either company may 
be sued on the option of the consignor. 
Gill V. Manchester, Sheffield and Lin¬ 
colnshire liailway Co. (3), Great Indian 
Peninsula liailway Co, v. liadhakisan 
Kh ushaldas ( 4). 

If however defendant 2 company are 
carriers, and I think they are, it is clear' 
that Art. 31, Lim. Act would apply equal¬ 
ly to them. It is not necessary for the 
purpose of Art. 31 that they should be’ 
common carriers. Whatever doubt may 
have existed as to the api)licability of 
Art. 31 in cases of failure to deliver 
goods where the action was laid ex-con- 
tractu, the matter has been set at rest by 
the Full Bench decision of this Court in 
Jaldu Venkatasuhha liao v. Asiatic 
Steam navigation Co. (2), It is there¬ 
fore unnecessary to refer to the various 
conflicting prior decisions on the point re¬ 
ferred to by Mr. Vonkatarama Sastri. It 
was admitted before the Subordinate 
Judge that if Art. 31 apjilies, the suit is 
haared by liuiitation as the claim arose 
more than a year before suit. Theio is 
nothing in the records to show that there 
was any acknowledgment of liability so 
as to take the case out of the Statute of 
Limitation. I agree witli the Chief Jus¬ 
tice that the suit is barrel and dismiss 
the appeal with costs of respondents 1 
and 2. 

S.N./ R.K. Appeal dismissed. 

A. I. R. 1918 Madras 343 
Seshagiri Aiyar, J. 

Madaj^pa Goundan —Accused—Petiti¬ 
oner. 

V. 

Kmperor—Opposite Party. 

Criminal lievn. No. 178 of 1916, and 
Criminal Rovn. Petn. No., 145 of 19lG. 
Decided on lUh August 1916, against 
order of Subdivl. FirstClass Magistrate, 
Salem, in Case No. 18 of 1915. 

Penal Code (1860^, S. 499, Except. 8 and 9 
—Petition to forest officer by accused that 
Village Munsif was illicitly grazing goals in 
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forest reserve and urging inquiry — Accused 
held guilty under S. 499—Exceps 8 and 9 
held not to apply. 

Accused sent to the forest authorities 

saying that tiie vill i£;Q Mun«if was a very rich 
mau and that lie had gaiued over the range 
otricer t") his side and bad been illicitly grazing 
goat< in iho rc-ocve ani n-ging an an inquiry by 
seme othcer other than the ranee oiticm; 

that the accu'^ed w.i^ guilty of the 
of.- nee of defimatiou. ina'^ncli as the linguage 
cnipbyed by him wa' c ilc .il iioJ to harm the 
Village Muosif :-iv1 lover the range otVicer in 
the e'tiinati m of his sub irdin ito and tho public; 
(d) that ICxcep?. 8 and to ^5. 4J’d, could not ap¬ 
ply to tho ca-o in i^mucli as the accused had 
act'^d rcckles-lv and without duo care and edition. 

[P 344 C 11 

C. Madhai'ini Xai /—for PefcitioDer. 

Puhlic Prosecutor —for the Crown. 

Order.—Mr. Madhavan Nair lias dis¬ 
sected the jadgmenb of tha Magistrate 
with great skill and I may say that por¬ 
tions of the jadginent lend themselves to 
hostile criticizm at tho hands of an able 
advocate; but there is no question that 
the Magistrate has found that the letter in 
quastiou was written prima facie with a 
View to injure the second prosecution 
witness and tint its etTecb his been to 
lower the Grsb prosecution witness in tho 
estimation of his subordinates and tlie 
public. A reading of the letter leaves no 
manner of doubt in ray mind upon that 
que-bion. It says in oue portion of it 
that the Village Munsifis a very rich man 
and that the has gained over the forest 
otBcers to his side and has been grazing 
goats in the reserve. Tnis is followed by 
the sentence: 

“If the Cauvery Ringc Officer knows of the 
matter (that is the inquiry), he will inform the 
guards and will give intimation to the Village 
Munsif and others.” 

There can be no doubt that the impli¬ 
cation intended in the latter is that the 
forest officer (first prosecution witness) 
had been gained over by the Village Mun¬ 
sif and that if an enquiry into the graz¬ 
ing of the goats is bo be entrusted to him 
he will warn the Village Munsif and that 
there will be no conviction. If that is 
untrue, the language employed is calcu¬ 
lated to lower the first prosecution wit¬ 
ness in the estimation of his subordinates 
and the public. I must therefore take it 
that the finding of the Magistrate, al¬ 
though he ha's nob stated it clearly, is 
that the letter was written with intent 
prima facie to harm the second prosecu¬ 
tion witness and that it had the effect of 
lowering first prosecution witness in the 
estimation of the public. That satisfies 


the requirements of 3. 499, I. P. 0. Th 0 [ 
question as bo whether K^ceps. P> an<l 9' 
apply to this case neel hardly be consi-l 
dered, if I bakebhe finiingof the Magistrate 
to bo that the accuse 1 acted recklessly 
an I without due care an 1 caution. Un 
doubtedly thsre are sentences in tho 
Magistrate's judgment which inlicato 
that his view ivas that there were no 
bona fides in the jjreferring of this com¬ 
plaint to the District Forest Officer. In 
these circumstances I think the cenvic- 
tion of the petitioner is right. The peti¬ 
tion is dismissed. 

S.N./u.K. Petition dismiisc^l. 
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WALLiS, C. .1. AND SaDASIV.I AtV'Vft, J. 

P. V. Kothandaramaswami Naidu~ 
Defendant—Appellant. 


V. 

P. M. .1. Mulhta C/is»i-riaintitr-- 


Respondent. 

Original Side Appeal No. 3 of 1917, De- 
cidelon lObh December 1917. from^ judg¬ 
ment of Goubts-Trotter, J., in Civil Suit 


No. 155 of 1914. ^ ^ 

(a) Negotiable Instruments Act (26ot 

S. 118—Order of endorsement will be pre¬ 
sumed as appears unless otherwise proved — 
(Per Wallis, C. /.)—Quaere—Endorsement on 
back by stranger—Whether suit lies. 

In the absence of direct evidence that the en- 
dorseraeuts on a negotiable instrument were ru.v e 
in a particular order, the stUutory prosuraptioa 
under S. 113 (e) Negotiable lostrum-nls Act,^ 
that they were made in the orderin which l_hey ap 
pear on tho in strument, willprevail. 

(b) Negotiable Instruments Act (1881), S. 3 
—Endorsement bv stranger—Whether sui 


lies—(Ja Jere. , , 

Per Wallis, C ./.—Whether a suit can bo filed 

on an endorsement made by a strangsroo the 

back of a note, who does not satisfy the 
tion of an endorser. ^ 

T. Bangachariar and K. C. Desika- 

chariar —for .Appellant. 

C. P. Ramasawmy Iyer—(or Respon¬ 
dent. 


Wallis. C. J.—This appeal raises an 

interesting question as to whether a 
suit can be filed on an endorsement made 
by a stranger on the back of a note, whO| 
does not satisfy the definition of an en-j 
dorser. There is such a usage of law on the 
continent known as the making 
which is recognised byS. 56, English Bill»; 
of Exchange Act, but there is no r 0 cogoi-| 
tion of it in the Indian Negotiable Instru¬ 
ments Act. It was with reference to t S| 
Bills of Exchange Act that we are told )n; 
tho well-known words of Lord flalsbucy »u. 
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tlie Vagliario case (l) that the essence of a 
Code is to be exhaustive. We may apply 
that principle to the Negotiable Instru- 
Iments Act, and say that we are not pre- 
jpared to recognise this backing of bills by 
strangers. That is the view which I am 
at preseob disposed to take, bub it is not 
necessary to express a final opinion on this 
point, beciuse I think the appeal fails 
jupon another ground. S. 118, Negotiable 
Instruments Act, provides that the pre- 
jsumption is that the endorsements were 
.made in the same order as the names ap¬ 
pear on the back of the bill, and in this 
Oise it is the payee’s name that appears 
first and then the name of the alleged en¬ 
dorser. There is evidence also that this 
was the case, though the evidence is not 
of a very satisfactory character. On the 
other hand, the defendants did not go into 
the box bo establish thattheendorsements 
w'ere made in any other order. On the whole, 

I think that there is no sufficient evidenco 
to rebut the presumption that the en¬ 
dorsements were made in the order in 
which they occur. If that be so, I think 
that there is sutficienb ground to sue the 
endorsers of the promissory notes. In 
the result the appeal fails aud must be 
dismissed with costs. 

Sadasiva Aiyar, J. —S. 118, 01. (e) 

Negotiable Instruments Act, provides that 

the presumption shall be made. 

“that the on'lorsemeuts appearing upon a nego¬ 
tiable instrument, were made in the order in 
which they appear thereon.” 

In the present case,defendant 2’s(appel- 
lanbs’) endorsement-signatures in Ex. 
seriesappear below the endorsement signa¬ 
tures of defendant 1, who is the payee in 
all the promissory notes. No oral evi¬ 
denco was adduced on the appellants’side 
to rebut this presumption raised by S. 118, 
Cl. (e). The appellants’ learned vakil 
(Mr. T. Rangachariar) relied on a state¬ 
ment in cross examiuabiou made by the 
plaintiff as to the order in which the de¬ 
fendants made their endorsement-signa¬ 
tures. Bub the plaintiff has stated also 
in his deposition that the promissory notes 
used to bo sent by thedelendants through 
defendant I’s gumasba properly endorsed, 
and that the plaintiff’s gumaata would re¬ 
ceive from defendant I’s gumasta. The 
plaintiff himself evidently does not know 
much about these matters. Mr. Ranga- 
ohariar also relied upon an ambiguous 
statement made by the plaintiff in _th 0 

1. (ISail'A O 107. 
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plaint Ex. B in the suit on fcho mortgage 
instituted by him against defendants 1 
and 2. The above, however, are wholly 
insufficient to rebut the statutory pre¬ 
sumption that defendant 1 as payee made 
the endorsement-signature on the hack of 
the note before defendant 2 and that de¬ 
fendant 2 afterwards made himself liable 
as the next endorser to the ultimate hol¬ 
der in due course, namely the the plaintiff. 
On these findings of facts the interest¬ 
ing legal questions strenuously argued by 
Mr. Rangachariar do not arise. There¬ 
fore I agree with my Lord the Chief Jus- 
tics that tho appeal fails and should be 
dismissed with costs. 

S.N./r.K. Appeal dismissed. 
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Oldfield and Spencer. .)J. 

PiUhiir Tarwad Karjiavan and others 
—Defendants—Appellants. 

V. 

Miithinalliir Kuviaran liarichan and 
another —Plaintiffs — Respondents. 

Second Appeal No. 1G22 of 1915, De¬ 
cided on 20th December 1916, against de¬ 
cree of Disb. Judge. South Malabar, in 
Appeal Suit No. 778 of 1913. 

(al Malabar Law—Landlord and tenant— 
AnubhAvan — Import of, with reference to 
tenure and specified money or grain rent ex¬ 
plained. 

Anubhavan mav be used with reference to the 
tenuio of land and it will theu prima facio im¬ 
port au irredeemable tenure, or it may bo used 
with refereiico to a specified money or grain rent 
charged on the Und and in that case it will not 
implv any tenure in favour of tho grantee. 

[P 346 G 2] 

(b) Malabar Law—Landlord and tenant— 
Remuneration, definite quantity of grain. 

Where the remuntratiou mentioned in tho deed 
is a definite quantity of grain out of tho produce 
of the lands, the presumption is that only a rent 
charge was granted: 30 Mad, 203 and 29 Mad. 
501, Poll. LP 346 0 2] 

(c) Malabar Law—Landlord and tenant— 
Grantor reserving to himself definite quan¬ 
tity of produce as rent—Remaining produce 
to be enjoyed by grantee—Presumption is 
that land is held under service tenure. 

If the grantor reserves to himself a definite 
quantity of the produce as rent, and tho whole 
of the produce of the lands subject only to the 
payment of that small rent is to be enjoyed by 
the grantee, the presumption is that the land it* 
spU is held under the service tenure: 27 Mad. 
202, Poll t.P 316 C 2 ] 

C. Madkavan Nair —for Appellants. 

T. Richmond —for Respondents. 
Sadasiva Aiyar, J. —The defendants 
are the appellauts. Tho suit was brought 
for redemption of a kanom morbgageof 3rd 
March 1896. The defence was that the 
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transactiou which is allege:! fco be a kanom 
mortgage by the plaintiff is an ii*ret.!eera- 
able anubhavan tenure affecting the lanrls. 
The plaintiffs’ content ion was that the 
anubhavan (perpetual enjoyment right) 
create! (or rather renewc!) umler the 
flocument was only a rent charge of 125 
paras of vadOy on the lan'ls as remunera¬ 
tion for future services and that as the 
defendants neglected to perform th.e said 
services to plaintili 1 (tlie mortgagor and 
the grantor of the anubhavan right) dur¬ 
ing three years before suit, the defendants 
had forfeited the right even to the rent 

charge. 

The District Munsif held (a) that the 
anubhavan right under the document 
]!x. A of 1800 gave only a rent charge 
and did not affect the redeemability of 
the lands; and (b) that it not being shown 
that the defendants have been called upon 
by plaintiff 1 to perform any work ob¬ 
ligatory under the service tenure of the 
defendants or that the defendants refused 
to perform any such work when so called 
upon, the defendants have no^ lost their 
right to the rent charged. He therefore 
decreed that on payment of the kanom 
amount and the value of tlio improve¬ 
ments the plaintiffs shall be entitled to 
get back the possession of the mortgaged 
lands subject to the following declaration 
in favour of the defendants, viz., that de¬ 
fendant 1, as karnavan of the defendants' 
tarwad, had an annual rent charge on the 
plaint property for the 125 paras of paddy 
due to his tarwad. The plaintiffs in their 
plaint (plaintiff 2 being the melpharthdar) 
claimed to set off against the kanom and 
value of improvements Rs. 200, as mieba- 
varam for the three years before suit, on 
the contention that the 375 paras of 
paddy (at 125 paras a year) which the 
defendants were entitled to appropriate 
as remuneration for their services in res¬ 
pect of their anubhavan tenure could not 
be claimed by them The District Munsif 
disallowed the plaintiffs’ above conten¬ 
tion. On appeal the learnei District 
Judge agreed w’ith the learned District 
Munsit that the “anubhavan” tenure gave 
only a rent charge on the lands and not 
the right to perpetual possession of the 
lands themselves in the defendants’ favour. 
He however held that the defendants had 
‘a duty to perform,” the services stipu¬ 
lated in Ex. A, and that it was “admitted 
that they had not been performing those 
service for the last 24 years.” 


lie hence directed the plaintiffs to pay 
for redemption a smaller sum than was 
mentioned in the District Munsif’s de¬ 
cree, the difference being the value of the 
375 paras of paddy which the defendants 
were entitled to appropriate as remunera¬ 
tion if they had performed the services 
during those three years. As regards the 
first question, the nature of an anubhavan 
tenure has been considered in several 
cases in this Court. In Mana Vikrama 
V. Kar7iava7i Gopalmi Nair (1), tlio fol¬ 
lowing passage from Vijihilingiim Pillai 
V, Knthi7'avaltah Nair (2) is quoted with 

approval; 

“The point to bo borne in min! with rocar! to 
anubhavan is that it may bo used with reference 
to tenure of laud, and it will tlien priina facie 
import an irredeemable tenure, or it may bo used 
with reference to a specified money or Rtain rent 
charged on the land, and in that case it will not 
imply any tenure in favour of the grantee. 

The question whether the perpetual 
grant was of the land itself or of a rent 
charge in the land must of course, depend 
upon the construction of each particular 
deed of grant. Where the remuneration 
is mentioned in the deed as a definite, 
quantity of grain out of the produce of; 
the land, the strong presumption arises, 
that only a rent charge was granted: see 
Ma7ia Vikravia v. Kar7iavan Gopalan 
Nair (l). If, on the other hand, the gran¬ 
tor reserves to himself a definite quantity 
of the produce as rent and the whole of 
the produce of the lands, subject only to 
the payment of thatsmall definite rent,is 
to be enjoyed by the grantee, the 4>re3ump- 
tion is that the land itself is held under, 
the service tenure: see Theyyan Nair v. 
Zamorin of Calicut {Z). Having given 
my best consideration to the terms of th© 
document Ex. A in this case, I am of opi¬ 
nion that the lower Courts are right in 
their view that the remuneration for th© 
service was an annual rent charge of 13 
paras of paddy and not the lands them¬ 
selves. Mr. Madhivan Nair for the ap¬ 
pellants strenuously contended that the 
anubhavan tenure legally attached to the 
lands themselves, according to the true 
construction of a long involved sentence 
found in the first portion of thedocumenfc 
Ex. A. But the document has to be read 
as a whole and the second portion clearly 
says that it was only the fixed quantity 
1 25 paras out of the produce wh ich 

“l.'aOOT) 30 Mad *203. 

2. (1S05) 29 Mad 601. 

3. (1904) 27 Mad 202. 
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was the subject of the anubhavan tenure. 

No doubt a grant should be construed in 
favour of the grantee and against the 
grantor in cases of doubt: see Bhojohavi 
Das Adkihari v. Bhagahaii Dasi (4). 
But taking the document as a whole and 
having regard to the terms of the prior 
document, Ex. B, which was merely re¬ 
newed by Ex. A, I do not feel any^suoh 
doubt as regards the construction of Ex. A. 
Mr. iMadhavan Nair also relied upon the 
decision of a Bench of tiiis Court in 
Krishna Iyer x.Muringa Malayil (5), in 

support of his construction of the words of 

Ex. A, but the construction of tlie terms 
of a particular document in a certain case 
is ordinarily of very little value as regards 
the construction of another document in a 
later case, unless the words of the two 
documents and the nature of the two tran¬ 
sactions are identical or almost identical. 
In tlie case of Krishna Iyer v. Muri7tga 
Idalayil (5) the document was not a 
kanom document as in this case, but an 
ordinary anubhavan lease grant and the 
rent reserved by the grantor perpetually 
was the round quantity of 150 paras. 
The learned Judges (Bakewell and 
Napier, JJ.) w’ho decided that case dis¬ 
tinguished the case of Vythilingam Pillai 
V. Kuthiravattah Nair (2), on the'ground 
that in that case the document was a 
kanom document which is prima facie re¬ 
deemable. In the present case also the 
document is a kanom document and hence 
(if other decisions and considerations of 
other documents are at all relevant) this 
case is more analogous to the case of 
y ythilingam Pillai v. Kuthiravattah 
Nair (2) than to Krishna Iyer v. 
Muringal Malayi (5). I therefore reject 
this first contention. 

As regards the second contention I must 
say that the judgment of the District 
Judge on this point is rather unsatisfac¬ 
tory. The plaintiffs themselves stated 
in their plaint (para. 9) that neglect of 
the defendants in the management of 
duties arose only from 1909 and hence 
the plaintiffs claimed to set off only the 
michavaram for the three years before 
suit. I cannot see where the learned Dis¬ 
trict Judge gets an admission by the de¬ 
fendants that the defendants had not been 
doing any services for the past 24 years. 
Again, the nature of the those services is 
described in the document Ex. A js (l) 
"47(1912) 17 I 0 494. 

6 . (1916) 32 I C 982 


the reading of the pattolai and the doing 
of other works in the swarupam by the 
males of the defendant tarwad; and (2) 
the doing of some menial services by the 
females of the defendants’ tarwad till the 
end of the deeksha of the succeeding 
Moppil Nair in plaintiff I’s tarwad, on 
the death of the pi’eceding Moppil Nair. 

It seems to have been concelod that no 
occasion arose for any services to bo per. 
formed by the females after 1009. Tlio 
plaintiffs seemed to have relie.1 upon tlie 
alleged neglect of the duties to be por- 
fornied by the males of the defendants’ 
tarwad. viz. the reading of pattolai and 
the doing of other works. Neither Court 
has given a distinct finding as to what 
those duties to ho done by the males of 
the defendants’ tarwad are, when they 
had to be performed and whether occa¬ 
sions arose for their porfcrmance in the 
three years before suit. The District 
Munsif sava 

“that defendant? state that th.’v had no service 
at all to perform from ICOO (l'^90—91) forwards. 
But that however i= beside the point”. 

The District Judge says 

“that the services appear to be mainly secretarial 
to plaintiff 1 and that the services wore to be 
done to plaintiff 1”. 

We are unable to decide the second ap¬ 
peal finally till we get findings from the 
lower appellate Court on the following 
issues; (l) What are the services to be 
lierformed by the males of the defendants’ 
tarwad to plaintiff 1? and on what occa¬ 
sions have tliey to bo i;erform 0 (l? Did 
any such occasions arise during the Idiroe 
years before suit ? (2) Were the males of 
the defendants' family called upon to do 
any such service and did they neglect to 
do so ? Time will he six weeks for the 
submission of the finding and ten days for 
the filing of the memorandum of objec¬ 
tions. 

Oldfield, J .—I agree and have nothing 
to add. 

(After the return of the finding upon 
the issues referred the Court delivered 
the following) 

Judgment.— We accept the lower ap- 
pellate Court’s finding. We acco.dingly 
modify para. 4 of the lower apoollate 
Court’s decree by substituting for the 
words "stipulated in the kych>t^ the 
words 'as now found by the District 
Judge". As there has been no failure to 
render service, the reference lo arrears of 
rent in the lower appellate Court s decree 
is unnecessary. The words 
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“aud that tbe amount due to the plaintiSs on 
account ol the rent claimed is Rs. 200 and future 
rent from 1039 at the rate of 125 paras of paddy 
a year” 

must bo expunged from it. The time for 
redemption is exbeadal to six months 
from this date. Iv\oh party will bear his 
own costs in this Court. 

s.N, 'r.k. Api'eal dismissed. 
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Wallis, C. -T , Bakiavell and 
Ku.mauswami .^astri, JJ. 

^rinii^isa Uauijd liiio Pjyituin and 
ancUier —Appellants. 

V. 

Paja Kumara VenluTta Perumal — 
Respondent, 

Betters Patent Appeal No. 266 of 1916, 
Decided on 19th September 1917, against 
judgment of Oldfield .T , in Civil Misc. 
Appeal No. 107 of 1912. 

(a) IVladras Courtof Wards Act (lof 1902). 
S. 41—Penally of cessation of interest on 
unnotified claim is final — S. 41 cannot be 
construed in restrictive sense. 

The pcDAlty provided in tbe first part of S. 41 
a5 to cessation of interest on uno itified chitns is 
final, the claimant being loft to prosecute his 
legal remedies for the amount already accrued 
due to him. [raise 2; P 240 C ll 

A restrictive constructioo should not be put on 
the hijihly General provisions of S. 41, 

[P 349 Cl] 

(b) Madras Court of Wards Act (1 of 1902), 
Ss. 38 and 41—S. 41 does not affect secured 
creditors or authorize payment of money 
raised on their securities to others before 
satisfying their claim 

The latter part of the section postponing un* 
notified claims to those notified or admitted 
under S, 39 cannot be construed as depriving 
secured creditors who have notified tbeir security 
or as authorizing the application of money raided 
on their securities otherwise than in satisfaction 
of theirclaims. It only piohibits payments to 
them by the Court of Wards out of the unencum¬ 
bered funds at its disposal, and does not prohibit 
the realization of the security and satisfaction 
out of the proceeds of the secured creditors' 
claim. [P 349 C 1] 

(c) Madras Court of Wards Act (1 of 1902), 
S. 41—S. 41 applies to voluntary payment— 
It is no bar to creditor obtaining decree and 
executing it—It does not affect powers of 
executing Courts. 

The prohibition of payment in tbe section is 
confined to the Court of Wards and does not 
extend to tbe authorities executing decrees even 
during the continuance of its superintendence. 
Creditors, whether they have notified or not, are 
not prevented from obtaining decrees and exe¬ 
cuting them. [p 349 c 1] 

The provisions of the section do not affect the 
duties of executing Courts or the functions of the 
decree-collector under Ss. 321 to 325 (c), Civil 
P. C. ofl882: 8 I. C. 892, [P 349 0 2) 
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T. Narasimha Aiyangar —for Appel¬ 
lants. 

L. Venkaiaragava Iyer —for Respon¬ 
dent. 

Wallis, C J. —In construing tbe pro¬ 
visions of S. ‘11. Madras Court of Wards 
Act 1 of 1902, regard must be had to the 
scope and object of the amenlraents 
intro iuced into the Madras Court of 
Wards Re.qo. 5 of 1S04 by Madras Act 4 
of lfcf)9 and reproduced without sub¬ 
stantial alteration in the Act of 1902. 
The object was to save the estates of em¬ 
barrassed proprictorsorat least a portion 
of them for their owners, and it was 
hoped that with the aid of the additional 
powers conferred on it, the Court of 
Wards would bo able to provide for the 
full dischari'e of the proprietor s debts 
and liabilities. If not, tbe creditors were 
left to their ordinary remedies, which 
were only interfered with as expressly 
provided. Amonff the powers conferred 
on the Court of Wards and its agent the 
Collector, specified in the order under 
S. 19 of the Act, was that of requiring 
all persons having pecuniary claims on 
the ward, whether decrees or not, to 
notifv those claims within a specified 
period, failure to do so being visited with 
the penalties jirescribed by Ss. 41 and 42. 
With the information thus acquired and 
with further powers of ousting usufruc¬ 
tuary mortgagees from possession^ and 
converting them for the time into simple 
mortgagees and of reviving improvident 
leases, it was hoped that the Court of 
Wards might find itself in a [josition to 
raise sulficient money to discharge all the 
liabilities. S. 41 imposes two penalties 
with regard to claims which have not 
been duly notified. The first of them is 
that 

‘‘it shall, notwithstanding any law, contract, 
decree or award to tbe contrary, ceasa to carry 
interest from the expiration of the period pres¬ 
cribed by S. 37 for notifying claims.” 

This threatened loss of interest was 

strong inducement to notify claims and 
having regard to the express provision 
that interest shall cease even when pay¬ 
able under a decree and to the absence of 
any provision as to its again becoming 
payable except in the event specified in 
S. 55 (4), I agree with both the learned 
Judges that under the section, the ces¬ 
sation of interest is final and that the 
claimant is left to prosecute his 
remedies for the amount already accrued 
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due to him. As regards the second 
penalty that the unnotified claim 

“shall not be jaid until alter the discbarfie or 
satisfaction of the claims notified or admitted 
under S. 88,’* 

it may be observed, in the present place, 
that the provision cannot be constuied 
as depriving secured creditors of tbeir 
security or as authorizing the application 
of money raised on their securities other¬ 
wise than in satisfaction of tlieir claims. 
If not paid, the secured creditor is en¬ 
titled to retain his security till he is paid. 
In these circumstances to hold that the 
Court of Wards is prohibited by this 
section from raising money on the secu¬ 
rity and discharging the secured creditor 
and applying the surplus in the discharge 
of the general indebtedness would merely 
be to prevent the Court from raising 
money for the beneficial purposes speci¬ 
fied in S. 323 (3), Civil P. C.. and would 
unnecessarily embarrass it in the dis¬ 
charge of the difficult function entrust¬ 
ed to it without advantage to anybody. 
This cannot, I think, have been the 
intention of the legislature, and I think 
that therefore we are not justified in 
iputting a restrictive construction on 
■this highly general section and that 
in the case of secured creditors who have 
not notified, it only prohibits payments 
to them by tha Court of Wards out of the 
iunencumbered funds at its disposal, and 
does not prohi!)it the realization of the 
security and satisfaction out of the pro¬ 
ceeds of the secured creditors’ claim, 

♦ 

If the prohibition of payment in S. 41 
is directed to the Court of Wards, it 
follows of course, that it must cease, as 
:held by Krishnan, J., when the Court of 
iWards withdraws from superintendence 
il am disposed to think that it must be 
confined to the Court of Wards, and that 
jit does not extend to the authorities exe- 
Icuting decrees even during tho continu- 
unce of the supcrintendencG of tho Court 
of Wards. Creditors w bother they have 
notified or not are not prevented from ob¬ 
taining decrees end proceedings to execute 
them. If the execution is left to the 
civil Courts each Court must execute the 
decree before it with due regard to tho 
rights of secured creditorsand to tho rights 
of tho unsecured deijree-holders to rate¬ 
able distribution. It can hardly have 
been intended that on each occasion of 
executing a decree the executing Court 
should have to embark on an inquiry 


whether all the notified debts have l)een 
paid, and I think that sufficient eileefc 
may be given to S. 41.witliout construing 
it as affecting the duties of executing 
Courts and that if it had been intended to 
affect them there would have been express 
provisions to that effect. Again when the 
Local Government oxerciscs its r'ower 
under S. 45 of tran-(erring decrees 
against the ward to tha CoHector forexo- 
cuticn, I think tho same consuleiations 
apply and that the provisions of S. 11 as 
to the order of payment do not alTecb tho 
decree-collector, as ho is called, in the 
discharge of his duties under Ss. 321 
—325 (c) of the old Civil V. C., which 
are made applicable by S. 47 subject to 
the rules prescribed by the Local Govern¬ 
ment under S. 45 (‘i) which, however 
apply only to yjrocedure and do not affect 
the substantive right of the parties. In 
the case of decrees such as tho present 
obtained by secured creditors ordering 
the sale of immovable property in pursu¬ 
ance of a contract specifically affecting 
the san.e, the decree-collector has the 
powers conferred upon him by S. 321 and 
is reiiuired by S 324 (a) to apply the 
moneys realized by him subject to the 
claims of maintenance holders in execu¬ 
tion of the decree for which tho Court 
ordered tho sale of tho immovable pro¬ 
perty and in the case of other decress to 
apply such n:one\s by way cf rateable 
dlsLiibution. UndorS. 323 (3), the decreo 
collector is also empowered to discharge 
tho claim of any encumbrancer w ihethor 
it has matured or not, 

“ for the puri;ose8 of improving the saleable 
value of the property available or any part thereof 
or rendering it more suitable for Uttiog or 
managing or for preserving tho property from 
sale in satisfaction of an encumbrance.” 

I do not think that the second part of, 
S. 41 was intended to atTect the decree-! 
collector as regards these powers andj 
duties. This is an attempt to execute a 
mortgage decree passed in 1695. It is 
stated by the District Judge of North 
Arcot in his order on the connected Lxo 
cution Petition No. 79 of 1912, dated 
2Ut November ] 912, that the Court of 
Wards assumed management cn 2Gth 
July 1899 and gave up management of the 
estate on 27th September 1905, and that 
decrees were transferred to tho Collector 
for execution and retransferred to the 
civil Courts on 27th February 190G. It 
is also stated that the Court of Wards 
again assumed superintendence on 27th 
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Augugfc 1907 an'3 relinquished it on loth 
•Tfinuary 1910 but it is stated that de¬ 
crees were again transferred to the Col¬ 
lector for execution during that iteriod, 
aud that execution still remains with the 
Civil Courts As it is now more than 
18 years since the Court of Wards first 
took over management and the other 
securel and unsecured claims have not 
yet been satisfied it seems exceedingly 
unlikelv tint they ever will be satisfied 
and if they are the money which has 
heen^ reali^^f'd on account of the defen- 
dant 3 seciiriiy and which is in Court 
must, accoidiug to the District dudge’s 
Oftler, reinai!! there for ever, a result which 
legislature can cerfainly nob have con- 
terrj[ilated. In passing the order the 
learued District Judge relied on a ruling 
contained in a judgment to which I was a 
I^arty with Krishnaswami Ayyar, J., in 
Depuru Kalappa v. Umade liajaha (l) 
that the provisions of S. 41 are absolute, 
except in so far as they are cut down by 
S. 55 (3): and Oldfield, J., has also relied 
on this ruling That was an appeal 
against an order in whicli the District 
Judge had held tliat the zamindari was 
nob liable to he proceeded against for 
money debts incurred by the previous 
liolder and the order was reversed on the 
grouD'l that his view was wrong. Ap¬ 
parently the District Judge’s ruling in 
that case, that S. 41 was not applicable 
when the decree was being executed in 
the civil Court, was also questioned be¬ 
fore us; and as to this, I now think we 
expressed ourselves too broadly, because 
while I am still of opinion that the pro¬ 
visions of S. 41, as to the cessation of in¬ 
terest continue to apply, I have come to 
the CDnclusion on a fuller consideration 
of the subject that the further provisions 
of the section are inapplioablo for the 
reasons already given to the present case. 
In the result we agree with the order 
proposed by Krishnan. J. Costs of the 
appeal to abide the result. 

Bakewell, J. —I agree. 

Kumaraswami Sastri, J.—I agree. 

s.n./r.k. Appeal allowed. 

1 . (lyiT) 8 i.c. 3^ 
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Kumaraswami Sastri, J. 

Dakshinamurthi Bajali and others — 
Accused—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 809 of 1916, and 
Criminal Rovn. Retn. No. 659 of 1916, 
Decided on 20th November 1917, from 
judgment of 1st Class Sub-Divi. Magis¬ 
trate, Kumbakonam, in Ciiminal Appeal 
No. 77 of 1916. 

(a) Criminal P. C. (1898). S.225— Omiasion 
to state common object of unlawful assembly 
in charge does not vitiate trial unless ac¬ 
cused are prejudiced. 

la an indictment charging the accused with 
being members of an unlawful assembly, the 
omis'ion to p-pecify the common object in the 
charge, though a defect, will not vitiate the 
trial unless it has really prejudiced the accused. 

[P 360 C 2] 

(b) Criminal P. C. (1898), Ss. 424, and 225 
— Persons, convicted of being members of 
unlawful assembly, pleading alibi—Appel¬ 
late Court should discuss evidence against 
each accused. 

Where several persous have been convicted of 
being members of an unlawful assembly some of 
whom pleaded au alibi, it is tbo duty of the ap¬ 
pellate Court to discuss the evidence a.s against 
each of the ac.:used. Cl’ 361 C ij 

K. S. Jayaramo Aiyar — for Peti¬ 
tioners. 

A. Narasitnha Aiyar—(or the Crown. 

Order. —The finding of both Courts is 
against the case for the accused that they 
were attacked v/hile exercising their law¬ 
ful right of removing the paddy. The 
charge, no doubt, is defective in that it 
does not set out the common object, but 
both Courts find that the common object 
was to remove paddy stored in the 
threshing ground in spite of the objec¬ 
tions of two of the lessors. 1 do uot( 
think the non-stating of the common^ 
object in the charge has really prejudicedi 
the accused. 

It has been argued that the judgment 
of the appellate Magistrate does nob dis¬ 
cuss the evidence as against each of the 
bw'enty accused and that as different 
were pub forward, the Cjurb was bound to 
apply its mind as to the evidence against 
each of the accused. It appears from the 
judgment of the Sub-Magistrate that ac¬ 
cused 3, 4, 7 to 15, 17. 18 and 19 denied 
all knowledge of the occurrence and their 
presence at the scene of offence. The 
other accused say they were first beaten 
and acted in self-defence. In cases of 
charges under S. 147, I. P. C., agiinst 
several accused there is often little diffi- 
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oalty in coming to the conclusion that 
there was an unlawful assembly. The 
real difficulty is to find whether indivi¬ 
duals who deny their presence weremem- 
oers of the assembly. It is the duty of 
the Appellate Court to discuss the evi¬ 
dence as against each of the accused, I 
need only refer to Gorripati Chclamiah, 
In re (l), Fidoi IJossein v. Emperor (2), 
Jamait Mullick v. Emperor (3), Bapn 
Naidu, In re (l) and Bamasami Naidu 
V. Emperor (o). In the present case the 
Joint Magistrate has cot noticed the evi¬ 
dence against each of the accused. I set 
aside the judgment of the Joint Magis¬ 
trate and direct him to re-bear the 
appeal and dispose of the case accord¬ 
ing to law. 

S.N./K.K. Order set aside, 

~’iT(19U)T2 I U 216.' 

2. (1913) 40 Cal 376=20 I C 403. 

3. (1008) 35 Cal 138=12 C WN 134. 

4. (1015) 31 I C 175. 

5. (1913) 7 Or L Rev 227. 
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Seshagiri Aiyar and Napier, JJ. 

Thathamangalam Parakat Samu Me- 
'no7i and another — Defendants — Appel¬ 
lants. 

V. 

Vengannat Stvaroopam Eaja Vasudeva 
Ravi Varma and others —Plainfcili's—Res¬ 
pondents. 

Second Appeal No. G71 of 1916, Decid¬ 
ed on 6bh November 1917, from decree of 
Sub-Judge., South Malabar, in Appeal 
Suit No. 954 of 1914. 

(a) Malabar Compen&ation for Tenants 
Improvements Act (1 of 1900), Ss. 4 and 9— 
Compensation is restricted to rates agreed 
upon—Tenants cannot resort to S. 9 for 
valuation of tanks and channel dug in forest 
land—In all matters he is bound by contract. 

Per CuriaMi {Seshagiri Aiyar, Jdulitante). 
—A tenaut is entitled, under Madras Act I of 
19C0, to compensation for reclaimed lands only 
at the rates specified in the contract between tbo 
parties. He cannot, ignoring the valuation under 
the contract, resort to S. 9 for appraising com¬ 
pensation for tanks and channels dug by him in 
land, which, at the time of the demise, was a 
forest. [P352 Cn 

In all matters which are- provided for by the 
contract, the parties are governed by it; 40 Mad. 
591 FnU. tP 351 C 2] 

(b) Malabar Compensation for Tenants Im¬ 
provements Act (1 of 1900), S. 9—S. 9 ap¬ 
plies only where entire valuation is to be 
made ignoring contract—It cannot be used 
to add valuation to contract rates—No Cm- 
pensation for trees of spontaneous growth 
is payable. 

Per Seshagiri Aiyar, J .—Section 9 deals with 
.“lases where, at the time of demise, the land was 


of some value and an additional value was im¬ 
parted to it by ihe labour of the tenant. The sec¬ 
tion is intended to apply to cases where the Court 
has to fix the entire valuation under iho Act, 
ignoring the contract, if any, between the parties. 
There cannot bo first a valuation under iLo con¬ 
tract and further valuation invoking the aid of 
S. 9. LP 352 C1] 

A tenant is not entitled to claim as improve¬ 
ments the value of trees of spontaneous firo\\th 
standing on land reserved for the use of tbo 
landlord. [V 352 0 2] 

(c) Malabar Compensation for Tenants Im¬ 
provements Act (1 of 1900), Ss. 4 and 11 — 
Method of valuation—Valuation for tanks 
and channels is to be made under S. 11. 

I'er Xapier, J .—.After the tenant bus been 
given compensation at the rate fixed in the con¬ 
tract, he cannot for the purpose of valuing the 
improvements made by the construction of tanks 
and channels import the increase in the value 
of the annual net produce as a factor in ascerta¬ 
ining the value. The compensation for the value 
of tanks and channels must be ascertained under 
S. 11. [P 352 C 1] 

Kutti Krishna Meyion —for Appellants. 

C. V. Anantha Krishjia Aiyar —for 
Respondents. 

Seshagiri Aiyar, J. —The case has 
occupied more time than the importance 
of the points to be decided in the appeal 
demands. The reason is that we have to 
construe an Act which does not err on 
the side of being very clear or explicit. 
After listening to the arguments of Mr. 
Kutti Krishna Menon and after giving 
my best consideration to Ss. 9 to 12 of 
Madras Act 1 of 1900, I am not sure that 
nay decision is quite concct. It may be 
attributable to obtuseness, but one cannot 
help feeling that the Act is calculated to 
confuse even clearer minds than mine. 

I shall proceed to deal with the points 
which have been argued. Kirst of all, I 
shall take Mr. Anantha Krishna Aiyar’s 
meraorandum of objections. After the 
decision in Kxi,nhalloor Puthia Veettil 
Rayarappa v. Parkum Punnisseri Kel- 
appa (l), in all matters which are pro¬ 
vided for by the contract, the parties are 
governed by it: consequently, in respect 
of Vettukanom for the reclaimed lands, 
the tenant is not entitled to anything 
more than what has been given in Kx. A. 
By reclamati'D the forest has been con¬ 
verted into nilams or ])addy fields. Till 
that stage ia reached, the tenant is not 
entitled as compensation to more tlian 
Rs. 7 per plot of one para (seed) area. 
Mr. Kutti Krishna Menon contended that 
as there is nothing in the contract regard¬ 
ing tanks andchannels, Ex. A is not con¬ 
clusive as regards his client’s rights to 
iTTl9T^ro"Mad 5’9r=39 FC 74l7 ' 
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them. Mr. Aoantha Krishna Aiyar did 
nob seriously dispute this position 
under S. 1 Malabar Compensation for 
Tenants' Improvements Act. Tanks and 
channels ire iinprovements, and when it 
is found that the tenant has expended 
labour in digi*in ;5 those tanks and making 
those channels, he is entitled to be paid 
compensation for that labour. The fur¬ 
ther point raise! hv Mr. Kutti Krishna 
Menon, so far as I am ahlo to undeistand 
him, is. this; Under the contract the 
tenant is entitle I to Rs. 7 for reclama- 
Ition. Under Ibo Act, ho is entitled to tlio 
lvalue of tho labour spent by him in digg¬ 
ing the tank.s and constructing the chan¬ 
nels. lie i= entitled further under S. 9 of 
the Act to h.ive tho tanks and channels 
value I by the process mentioned iu S. 9. 
I am unable to agree with the learned 
vakil, thougli I have come to the conclu¬ 
sion against, him with some hesitation. 
On the face of it, S. 9 seems to deal with 
cases wliore, at the time of demise, the 
land was of some value and an additional 
value was imparted to it by the labour of 
the tenant. 

That is the plain reading of the secMon. 
When the land was let under the demise 
Ex. A and under the previous demises, 
it was of no value to the landlord as 
paddy Golds. Therefore, prima facie, S. 9 
has no application. Moreover, S. 9, as I 
understand it, is intended to apply to 
cases where the Court has to fix the entire 
valuation under the Act ignoring the con¬ 
tract, if any, between the parties. You 
cannot have first a valuation under the 
contract and a further valuation invoking 
the aid of S. 9. That, to my mind, is a 
good answer to Mr. Kutti Krishna 
Menon’s contention. As I have said, this 
conclusion is by no moans free from 
doubt. However, that is my present im¬ 
pression. The next question is whether 
the tenant is entitled to the valuation of 
the timber utilised by him for building 
farm houses and granaries. Here again, 
the contract makes it clear that if any 
timber is to be used by the tenant from 
the forest of the landlord, he is not en¬ 
titled to the value of that timber. From 
a common sense point of view, it seems 
to me impossible to uphold the view that 
you can take the landlord’s property and 
compel him to pay for what you have 
taken from him. Therefore, in fixing 
valuation for the farm houses, the value 
of the timber should be excluded. That 


disposes of Mr. Anantha Krishna Aiyar’s 
memorandum of objections. On theappeal 
itself, Mr. Kutti Krishna Menon contend¬ 
ed that his client is entitled to the value 
of the improvements in respect of the 
trees of spontaneous growth standing on 
the demised land. He has drawn our 
attention to the case of Narayani Amma 
V. Kunchukiiiti Amma (2), in which it 
was held that tho Act has nothing to do 
with the ownership of trees bub that it 
has regard only to tlie value of improve¬ 
ments to be paid at tho time of eviction. 
But that question of law does not arise 
in tho present case, for this simple reason. 
Under the contract, a certain portion of 
tho demised land is reserved for tho land¬ 
lord’s use and ho is entitled to have the 
trees thereon cut by himself and removed; 
only when the forost thus reserved is 
denuded of trees the tenant is given 
liberty to enter upon it and to make it 
cultivable land. lie has no other right an 
respect of this reserved plot of land. So* 
far as we are able to see, these trees of 
spontaneous growth in respect of which 
imiJtovement.s were claimed are to he 
found in the reserved plot. Mr. Kutti^ 
Krishna Menon wanted to argue that 
some of tho trees wero outside of that 
area, but this question v.-as not raised in 
the lower Courts and we cannot allow it 
to be argued now. As, under the contract; 
the plot is reserved solely for the use ofj 
the landlord, the tenant is not entitled, 
on eviction, to the value of the trees of* 
spontaneous growth standing thereon f 
For these reasons I would dismiss the 
second appeal with costs and allow the 
memorandum of objections. The learned 
Vakils state that on tho principles stated 
by us, they will I e in a position to fix 
the valuation in this Court. Therefore, it 
is not necessary to send the ease down. 

The decree of the lower appellate 
Court will be modified and the amount 
agreed to by the learned vakils in pur¬ 
suance of the principles enunciated in our 
iudgment will be entered in the place of 
the amount decreed by the Courts below. 
Parties to pay aud receive proportionate 
costa throughout. 

Napier, J.—I wish to add a few words 
on the points argued on S. 9. It is urged 
by Mr, Anantha Krishna Aiyar that, after 
the tenant has been given under the terms 
of the contract compensation forreclama- 
tion at 7 rupees per plot, he cannot for 

2. (1917)4010 247, 
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the purpose of valuing the improvement 
made by construction of tanks and chan¬ 
nels import the increase in the value of 
the annual net produce as a factor in as¬ 
certaining the value. In my opinion this 
contention must prevail. The section 
gives the tenant compensation based on 
,the increased outturn if that works out 
jat higher value than the costs of the im- 
iprovements. It is admitted that the im- 
provements paid for under the contract 
cannot be used for the purpose of com¬ 
parison under S. 9, Cl. 2, and the tenant 
wishes, of course, to exclude it, but as I 
am satished that part of this net increase 
has already been compensated for under 
the contract, he cannot use this increase 
Ut all and S. 9 does not apply. The com- 
Ipensation for construction of tanks and 
charnels must be ascertained underS. 11. 
In other respects I agree with the judg¬ 
ment of ray learned brother. 

S.N./r.k. Decree modified. 
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Oldfield and Phillips, JJ. 

TirutnalaUami Naidu —Plaintiff—Ap¬ 
pellant. 

V 

Suhram'iniam Chelliar — Defendant— 
Respondent. 

Second Appeal No. 985 of 1916, Decided 
on 15th Docembor 1916 against decree of 
Dist. Judge, Madura, in Appeal Suit No* 
180 of 1915. 

(a) Civil P. C (1908), O. 21,R.93—Auc¬ 
tion-purchaser—No suit lies for recovery of 
purchase money on failure of suit for posses¬ 
sion—Application under U. 93 only can be 
made for refund of purchase money— Suit 
for refund of purchase money however lies 
when right to sue has accrued before new 
code—Right to sue dates from purchase and 
is contingent on failure to recover posses¬ 
sion—Right accrued under old act is pre¬ 
served by—Gonenral Clauses Act (10 of 1897) 
S. 6 (c). 

A Court-sale purchaser, whose suit for posses¬ 
sion of the property put up for sale has failed, is 
not entitled to recover the nurebise-money by 
suit, but can do so only by petition uuder 
0. 21, R. 93: 35 Bom. 29 Diss. froin\ 3 Cal. 80G 
(P.C.) and 17 Marl. 228 Dist. [P 354 C 1] 

Where however the suit for possession was in¬ 
stituted while Act 14 of 1882 vsas in force and 
was dismis'^ed after its repeal by Act 5 of 1908, 
the plaintifl's right to repayment of his purchase- 
money must bo deemed to have accrued to him 
before the ebange iu the law and the right having 
been preserved to him under the new- enactmeul, 
a suit to enforce that right is maintainable. 

The right dates from the purchase of the pro¬ 
perty and is primarily to the property, and second¬ 
arily in the alternative and contingently to re- 
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payment, the latter branch of it becoming en¬ 
forceable onlv on failure iu respect of the former. 
The aUeruative and contingent rights is pre¬ 
served to the purchaser under S G (c), Act 10 
of 1897: Colonial Su‘jar liefininj Co. v. Iniu'j, 
(1905) .4. C SG9; ; 9 I. C. 937, .1.7 II. 1914 
A/ad.287, OOAIad. 645 and Ahhutt v. .Vnns/rr/. r 
L'luJs (1805)^10.4 25 Co?i.s (1*3540 2; V 355 0 ll 
(b) Interpretation of Statutes— Repealing 
enactments cannot affect vested rights or 
impose impossible conditions to save such 
rights—Rule of limitation must bo token as 
subject to implied exception in which right 
would otherwise be destroyed. 

A repealing enactmont cannot impose an im¬ 
possible oudition on pain of foifeilurc ofa vested 
right or bo applied to cases in which its provi¬ 
sions cannot be cbeved. A new rule of limitation 
must bj read subject to au imj'l'.od exception iu 
cases where its provisions would abs-lut.iy des¬ 
troy the right of suit which was in oxi^tcnc • svhen 
that rule came into force. (P "54 C 1] 

(d) Civil P. C. (1908), O. 21. R. 93 - In¬ 
terest at only Court rate should be aw'arded, 
Iu a suit for recovery, by a Court-sale pur- 
cba?er, of the pnrchasc-n'ioney, (Ire C( urt should 
not award a higher rate of intcr-c?t than six per 
cent, up to date of suit. [P 350 0 l] 

2\ Uangachnriar and K. Dhasliyavi 
Ayi/angar —for Appellant. 

C. V. Ananthakrishna Ai/t/ar — for 
Respondent. 

Oldfield, J . —The <inestion tefore 
is in its most general form, wiiether the 
plaintiff, a Court-sale puichaser, whoso 
suit for possession cf the pro.nerty put up 
for sale has failed, is entitled to recover 
the purchase money by suit or whctlier, 
as the lower appellate Court held, lie can 
do sc only liy petition under 0. 21, R. 93, 
Civil P. C. Such a right of .suit, in cases 
to which the present Code can ho applied 
without reservation, was disinis'od in 
Mohideen Ibrahim v. Mahamed Meera 
Levvai (l), one learned Judge being un¬ 
willing to negative it, though expressing 
no decided opinion, and the other nega¬ 
tiving it directly, because tho purchaser 
had no longer a substantive right to re¬ 
cover, but only a statutory right to do so 
by aj)plicabion in special circumstances: 
and the latter opinion was confirniod 
obiter in Parvathi Animal v. Govindasmi 
Pillai (2) The contrary view however 
has been taken in BuUomji v. Vinayak 
Gangadhar Bhat (3), the purchaser’s 
right of suit being based on the existence 
of a contractual relation between him and 
the decree-holder and of a warranty by 
the latter of some saleable interest to be 
implied from tho provisions of the Code. 

“'TTiroT^) irf cTTJ?.' 

2. (1916) 89 Mad 803=.30 I 0 827. 

3. (1910) 35 Bom 29=7 I C 955. 
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^Ait■h all respect I cannot follow the rea¬ 
soning: D'lrah Ally Khan v. Khajah 
^oheeooddcen (4) and Sundara Gopalan 
Venkatav.irada Ayyaiujar (5) are referred 
to in the juilgment, but they show that, 
in the absence of fraud (and none was re- 
ierrel there or has been in the present 
caso/', the doctrine of warranty of title 
e;ijnot be applied to Court sales or be the 
basis of proceeding-; except those which 
processual Kw permits; and. if there is 
uo warranty between the decree holder 
and iiurdiaser, there was no other basis 
for a contractual relation between thorn, 

^ w 

since the former iiad no ownership of the 
pruperty sold, fn a Court sale nothing 
passes :;eyond the right, title and interest 
of the debtor,and, asbhereis no guarantee 
that it exists or is of any jia'rticular ex¬ 
tent, tlie purchaser would have no cause 
of action a[)art from the Statute. The 
former Code accordingly conferred on him 
a 31)001x1 right, which the present Code 
has restricted and for the enforcement 
af which it provides special procedure, 
r.ikirig this view 1 am against the plain- 
till’s general contention. 

The plaintiri', ho'vover, has relied mainly 
on r.lie special circumstances of his case, 
that he made his purchase aud brought 
his suit for possession, impleading the 
defendant when his right was regulated 
by Ss. 318 and 315 of the Code then in 
force. Iq that suit he asked for delivery 
of the suit land and profits. It was deoi- 
deil against him in 1909, after the 
provisions referred to had been superse¬ 
ded by O. 21, R. 93, under which, as 1 
have held, his right is only to apply to 
ithaCouitfor refund. It is not disputed 
|that he was originally entitled to sue. 
The argument for consideration is only 
that the change in the law did not de- 
privo him of his right to do so. The 
oOect of the cliange in the law is to be 
ascertained, in the absence of special pro¬ 
vision, in the vevv enactment (and S. 154 
of the present Code preserves only exist¬ 
ing rights of appeal—not other remedies), 
by refere nceto_ S. G (c) and (e). Act 10 of 

1897, its material portion being that a 
repeal 

shall uot (c) afTect any right or privilege ac- 
quired accrue ! under the euactment repealed 
or (e) affect any proceeding or remedy in 

respect of such iighr. or privilege and any such 
iegaj^^^roceeding or remedy may be ins tituted. 

0 I A 116 =3 Suth P 0 J 

619 (P.G.). 

o. (lS9i) 17 Mad 228. 


continued or enforced as if the repealing Act had 
not been passed.” 

The first question then is whether the 
plaintiff's right to re-payment of his pur- 
chase.money bad accrued to him before 
the change in the law. Under the former 
law, S. 315 of the former Code, he would 
have been entitled to receive back the 
money, when the sale was set aside under 

5. 312 or 313, the contingency we are 
concerned with 

“ When it was found that the judgment-debtor 
had no saleable interests in the property and the 
purchaser (plaintiffj was for that reason, deprived 
of it.” 

Was it so found and was the plaintiff 
deprived as the defendant contends, only 
when the former's suit failed in 1909, 
after the i)re9ent Code came into force? 
In that event his right had not accrued 
and his remedy was affected, or did the 
right accrue earlier before his suit was 
filed in 1907? To support the former view 
the defendant has relied on the decision 
in Nilakanta v. Imamsahib (6) o-rn] Mohi^ 
deen Ibrahim v. Mahamed 2Ieera Levvai 
(1), the latter approved in Sidheswari 
Prasad Narain Singh v. Mayanand Gir 
(7), in which it was hold that the plain¬ 
tiff’s cause of action for the claim, such 
as that before us, accrues, when there 
has been a suit ag.ainst the person in pos¬ 
session, on its determination against him. 
Bub though such determination may be 
part of plaintiff’s cause of action in the 
sense in which the terms is used in Bead 

V. Brown (8)and suhasquent Indian cases; 

” Every fact, which it wouIJ bo necessary for 
the plaintiff to prove, if traversed, to support bis 
right to tho judgment of the Court.” 

It does not follow that it is necessary; 
to the accrual of his "right," ths 
used in the enactment under consideration. 

If it did, it would follow further that his 
right was dependent on and arose only on 
his becoming conscious of it in conse- 
(luenca of his discovery that the debtor 
had no saleable interest and bis depriva¬ 
tion of the property by reason thereof, 
although the title opposed to his own 
must have existed at the date of his pur¬ 
chase and could not have been affected by 
any proceedings subsequent to it. It is 
possible to avoid this anomaly only by. 
holding that his "right” da-es from his' 
purchase and is primarily to the property| 
and secondarily in the alternative and; 
con ti ngently to rp-Pavmenfc. the lattari 

6. (1893) 16 Mad 3G1. 

7. (1913) 35 All 419=19 I C 9S6. 

8. (1SS9) 22 Q B D 128. 
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branch of it becoming enforceable only 
on failure in respect of the former. If 
this view is correct, the plaintiff’s right 
kiad accrued before the repeal of S 315 
Ithe former Code, I refer next to authority 
Ifor the position that such an alternative 
land contingent right will be preserved 
'under S. 6 (c). In Colonial Sugar Re- 
fining Co. v. Irving (9) the question was 
to the effect on a right of appeal direct 
to the Privy Council of a change in the 
law pending the trial of an action, which 
would have interposed an appeal to the 
Local High Court. That right of appeal 
existed at the date of the change in the 
law, in the sense that it had been con¬ 
ferred by law on every suitor; it was sus- 
pended and contingent in the sense that 
it would be exerciseable only when and if 
the decision were given against him. It 
was held not only that the right was 
not one merely of procedure, but also that 
it had veste 1 in the suitor, before the 
change took place. This case was fol¬ 
lowed in Kalinga Ilehbara v. Narasima 
Uebbara (10) and Salijnmamma v. Valli 
liussanabha Beari (ll) with reference 
to the right of appeal, and in Madurai 
Pillai V. Muthu Chettg (12) with reference 
to another consequential and contingent 
remedy. In Rajah of Pittapur v. Gani 
Venkat Suhba Row (13) it was applied 
even moregenerally in a manner to whidi I 
return. On the other hand, Abbott v. 
Minister for Lands (it) was cited for the 
defendant as deciding that a mere right to 
take advantage of the provisions of a 
repealed Statute is not a “right accrued.” 
But the judgment runs; 

“The more tight (nssuraiug it to be properly 
60 called) cxisliug in the members of tho com- 
muDity or any class of them to take 'any advau* 
tage of an euactmeot, without any act done by 
an individual towards availing himself of that 
right, cannot be properly deemed a “right 
accru:d" within the meaning of the ooact* 
ment." 

And the case can accordingly be 'dis¬ 
tinguished on two grounds. Firstly, if 
tho doing of an act is necessary, the 
plaintiff before us had done one towards 
availing hirnself of his right, when he 
sued the person in possession. Secondly 
td^ plaintiff’s right differed essentially 
U. (1U05) 0 3G0. 

10. {1011)9 I 0 937. 

11. (1911) 11 I 0 G53. 

1‘2. A I K 1014 Mad 287= 22 I C 775 =38 Mad 
823. 

13. (1915) 39 Mad 015=30 I C 94. 

It. (H05) A C 125. 


from the right (if it was properly so called) 
which the Judicial Committee was consi¬ 
dering; for the latter was a mere option 
to take up the land, enforceable against 
the Minister for the land only utter it 
had been exercised by the making of an 
application with the necessary formali. 
ties and a specification of the land claimed 
whilst the former was definite and en¬ 
forceable from its origin. This case is 
therefore in no way opposed to the con¬ 
clusion, which is otherwise adequately 
supported, that plaintiff’s riglit, inclu¬ 
ding the branch of it, which be is now 
enforcing, had accrued, before tho former 
Code was repealed. The conclusion l^as 
been reached on direct consideration of 
the law. But it can be supported also by 
reference to a rule of construction. Al¬ 
though tho plaintiff was proceeding in a 
legal way towards recognition of his 
right to re pavment and could have been 
met by no objection, if the law had not 
changed, in terms tho change made his 
further jjrogress impossible; and in tho 
absence of any specific provision or neces¬ 
sary implication tho repealiug Statute 
will therefore not be construed against 
him.’ 

His only course under the present 
Code would have been to move for tho 
sotting aside of tho sale under 0. 21, 
K. 91, and Art Iflb, Sch. 1, Lini. Act 
within ‘ 0 days of its confirmation and to 
apply for re ])ayment under O. 21, li. 93, 
ani .Art. ISI within 3 years irom its 
being set aside. This course ho could 
nob take since his first application would 
have been out of time at the date of the 
repeal. A repealing enactment cannot 
impose an impossible condition on pain 
of forfeiture of a vested riglit or bo ap¬ 
plied to oases, in which its provisions 
cannot be obeyed, Gopeshioar Pal v. Ji- 
ban Chandra (15), and similarly it was 
hel l by a Full Bench of this Court in 
Rajah of Pittapur v. Gani Venkal Sulba 
Row (13) that a new rule of limitation' 
must he road subject to an implied ex-' 
cepbion in cases where its provisions 
would absolutely destroy the right of 
suit, which was in existence when that 
rule came into force. On this ground 
also the plaintiff is entitled to succeed. 
Two other points have been referred to 
in argument. Firstly, tho defendant 
contended in his written statement that 

‘ I^aT R 1914 Cair8bG^24“l’ U 37=41 Cal 
1125. 
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tho judgmeut-dehfcor should be made a 
parfcy. This cannot be considered since 
it was not pressed at the trial. Secondly, 
tho Sub-Judge awarded interest up to date 
of suit at 12 per cent., tho rata claimed in 
pliint. Tho interest at the usual Court 
rate is however all that plaintitT is en- 
ititlod to in accordance with tho autho¬ 
rities. Bodrjer v. Comydoir D'Escompte 
dePiiris (10), Ain/nVit yya r v. SJia^htram 
Ayijar (l7) and A/U)iac}ie!lam v. 
chella7yi (IS). Th.e result is thtit the 
Sub.Judge’s decree is restored, subject to 
molificatiDi*, that tli© j)lfiintitT will he 
entitled to iaterest at 3 per cent, instead 
of 12 per cent, to date of thatdecree and 
sui'sequent interest at 0 per cent, on the 
amount so decreed. The parties will 
givo and receive proportionate costs. 

Phillips, J.—1 a^ree. 

s.n./r.k. Appeal alloxved. 

IG. (1871J 3 P C 4G5. 

17. (1680) 9 Mad 5C0. 

16. (199.') 15 Mad 20•^ 

A. !. R. 1913 Madras 356 (1) 

OpDFU-.LD AM) KmSilNAN, JI. 

J/. P'lttaiirarfi'f Nai/hi and ethers — 
Appellants. 

V. 

Suhrtnnania Chetti and others —Res¬ 
pondents. 

Appeal No 97 of 1916, Decided on Slat 
August 1917, against appellate order of 
Dist. Judge Salem, in A. S. 07 of 1915. 

Ltmitalion Act of 1908), Arts. 181 and 
182— Preliminary decree under O. 34, 
R. 5 (2) Art. 181 and not Art. 182 applies to 
application for final decree—Civil P. C. (5 
of 1908), O. 34, R. 5 (2). 

Article 181 iincl not Art, 182 is applicablo to 
an apj licjtion for a linal decree in a mortgage 
fluit; under 0. 34, 11. 5 (2), where the preliminary 
decree wa'5 passed after the new Code, Act 5 cf 
190S, came into force. 29 I.C. 237,41 
7. C. 269 F’o//. [P35GC2] 

V. C. Seshachariar and M. Raghava- 
chariax —for Appellants. 

T. U. Venkataraina Sastriar and M.S. 
Vaidyajiatha Aiyar —for Respondents. 

Judgment. —Tho question is whether 
this application under 0. 34, R. 5 (2), 
Civil P. C., for a 6nal decroo in a mort¬ 
gage suit is subject to Art. 181 or 
Art. 162. Sch. 1, Dim, Act. Wo do not 
think it necessary to refer to any case be¬ 
fore Mahammad Husain v. Abdul Kareem 
(1). It no doubt goes some way, if it is 
applicable, in support of appellant’s con¬ 
tention for Art. 182. Bat it is, in our 


opinion, inapplicable to the case before 
us. the preliminary decree now in ques¬ 
tion having been passed after, whilst, 
tho decree then in question was passed 
before, tha present Code of Civil Proce¬ 
dure came into operation. This distinc 
tion is drawn in the judgno^nt in Nim- 
rnala MahankaJi v. Kallnkuri Snhba 
Rao (2), with which we express our res¬ 
pectful concurrence. We are further 
fortiBed in that concurrence by tho fact 
that the judgment is in accordance with 
the decisions of two other High Courts, 
those of Bombay and Allahabad, and that 
it is not in conflict with those of the 
High Court of Calcutta. Datto Alvitirnm 
Hasahiis v. Shankar Dattatraya (3), 
Mndho Ram v. Nihal Singh (l), Beni 
Singh v. Barhamdeo Singh (5). We' 
hold that Art. 181 is applicable and die f 
mi?s the appeal against appellate order 
with costs. 

S.n./r.k. Appeal (lisviissedj__^ 

1. *fl915) 39 Mod 544=29 I C 287.' 

2. (1017) 41 I C 268. 

3. (1913) .38 B:.m. 82=21 I C 318. 

•1. (1915) 38 All 21=30 1 C 491. 

5. flOlo) 28 I C 211. 
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Abdur Rahim, Offg. C. J., and 

Phillips, J. 

Alurali Voss Brijaraina Doss and 
others —Defendants—.Appellants. 

V. 

Official Assignee of Madras —Plaintiff 
—Respondent. 

Original Side Appeal No. 25 of I9l5r 
Decided on ISth September 1916, from 
judgment of Bikewell, J., D/- lOtb Feb¬ 
ruary 1915. , 

Presidency Towns Insolvency Act (1909 . 
S. 45—Properly acquired by insolvent after 
bankruptcy is deemed to be acquired as agent 
for benefit of Official Assignee—Possession 
of undischarged bankrupt is not adverse to 
Official Assignee—Bona fide discharge^ o 
debts by such assets will not avail a» again*t 
Official Assignee when payment i* mode 
after notice of his claim. 

Until the Official Trasteo intervenep, all 
sactions by a bankrupt after bis bankruptcy with 
any person dealing with him bona fide and lor 
value iu respect of his alter-acquired property, 
whether with or without knowledge of the bank* 
ruptcy, are valid against the trustee. Apart 
from such transactions however property 
quired by an insolvent before bis final discharge 
must bo deemed to have been acquired as an 
agent for the benefit of tho Official Assignee or 
trustee. The possession of the nndischarged 
bankrupt therefore cannot be adverse to the 
Official Assignee. [P 367 0 li 
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Bona fide dUcbatge of the insolvent s debts by 

nieans of such assets will not avail as against 

the Ofiicial Assignee, whore the ^ 

nAtice of the letters claim,. Coheti v. 

.Vi^chei^. (1390) 59 I,. J. 0- 409; 

Herbert v. Sayer. (1814) '2 D & f 

1. C. 1G3, Foil. andS Cal. 55G and 21 

Dhs From. ^ LF do u ij 

V. C. SfS^acHtiri and 2 I.Biighavackari, 
—for Appellants. 

Af. 0. Parthasarathii lyangar and 
Subbiah Chettij-tox Respondent. 

Abdur Rahim, Offg- C. J.““I shall 

deal with the question of limitation first 
of all. it must be taken as settled law 
!lhat until the Olfioial Trustee intervenes, 
’-ill transiccions by a bankrupt after his 
'.bankruptcy with any person dealing with 
Ihim bona fide and for value in respect of 
his after-acquired property, whether with 
'or without knowledge of the bankruptcy, 
lire valid against the trustee. This pro¬ 
position was laid down by Esher, M. R., 
in Bohen v. ^Jitohell (l) and has been ac- 
cepted and followed in this country: see 
Sriramulii Naidu v. .hidalammal (2). 
iBut apart from such transactions the law 


laid down in Herbert v. Sayer (3). that 
the bankrupt acquires property and con¬ 
tracts (or the Official Assignee’s benefit, 
holds good nob only in England but in 
India In fact whatever property an in- 
jsolvent acciuires before his final discharge 
is as an agent and for the benefit of the 
Official Assignee That being the posi¬ 
tion. I agree with the learned C3hief 
iTustice who held in another case arising 
out of the insolvency of the present de- 
ifendants’ father that the possession of 
the undischarged insolvent cannot be ad¬ 
verse to the Official Assignee. See Offi¬ 
cial Assignee y.Moorli Doss (4) confirmed 
on appeal in Ratna Rai v. Official /Issi- 
gnee, Madras (5). I am therefore unable 
with all respect to accept the dictum of 
Wilson J., to the contrary \n Kristocomul 
Mitter v. Suresh Bhitnder Deb (6), which 
had been followed by the High Court in 
Sttja Hossein v. Monohur Das (7). After 
sotting out the facts as above and refer- 
ring bo the sale of the jewels hv the de- 
fendants, TIis Lordship proceed i: But 
if they sold these jewels they di ’ so after 
the Official Assignee had intervened^ of 

1. (1890) 59 lTq B 40J.~ 

2. (1907) 80 Mad 145. 

3. (1844) 2 D & L 49. 

4. (1916) AIR 1914 Mad 238=21 IC 271. 

6 (1915) 29 I 0 168. 

6. (1882) 8 Cal 656. 

7. (1897) 24 Cal 244. 


which fact they had notice. The proper 
order to make would be that they should 
account for these jewels to the Olfioial 
Assignee, and if they have paid oil any 
portion of their father’s debt, they will 
be entitled to prove their claim to that 
extent against the estate of the insolvent. 
After they received notice of the claim of 
the Official Assignee they were in no way 
jusbifiod in paying the creditors of their 
father but should have referred them to 
the Official Assignee. The decree of the 
learned trial Judge will, therefore be 
molifiel in accordance with the above 
findings. Each party will receive and 
pay costs in proportion in this Court and 
in the Court of first instance. 

Phillips, J.—I agree. 

S.n.;r.K. Decree viodified. 

A. I.R. 1918 Madras 357 
Wallis. C. J. and Sesiiagiri Aiyah, J. 

(Su(/u?ifur) Iminidij Pedda Chikka 
Royal Yeshowan TUikadur and anothej — 
Plain tills—Appellants. 

V. 

iSuguntur) Immidy Samba Sadasiva 
Chikka Royal Yeshowa^it Bahadur —De¬ 
fendant—Respondent. 


Civil Appeal No. 131 of 1914, Decided 
OD 19th January 1917. 

(a) Hindu Law —Maintenance— Deed of 
grant of —Heritahility cr otherwise must be 
determined in accordance with terms of 
deed. 

In caso 3 where a maintenance grant is not 
forthcoming the fact that pa 5 roont has been 
made for successive geoeratioiis may be taken as 
evidence from which a permanent heritable 
grant might be presumed but where the deed of 
grant is in existence the lioritability or other¬ 
wise of the grant must be determined with te- 

fetence lo the terms of the grant itcelf. 

[P 858 C 1] 

(b) Hindu Law— Maintenance— Rale of— 
Condilion of estate and people having 
claims should be considered. 

I In fixing the amount of mainteance what is to 
be regarded is the conditioo of the estate and 
the number of people who have claims upon it for 
maintonauce, ^’53 L 2] 

(c) Hindu Law— Maintenance—Remote re¬ 
lations should get smaller amounts than 
their predecessors. 

Remote relations are entitled to smaller am¬ 
ounts of maintenance than their predecessors' 
4 7. C. 302, Foil. [P --SQ C l] 

(d) Hindu Law—Maintenance—Rate of — 
Presumption enunciated. 

Sr Where the same rate of maintenance 

has been paid for a long time in a particular 
family, the presumption is that that is the rate 
to which membera of the family are entitled. 

[P 359 C 2] 
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.•1. Krishnaswavii d/j/ar and N. Chan¬ 
drasekhara Aiija) —for Appellants. 
Advocate-General, T. Narasiinha Aii/an- 
(jar and S. Satymnurthi Aiyat —for Res¬ 
pondent. 

judgment —In this rase we a£*rea 
with the District Judj^e that the deol, 
Kx. A, settling the provision to ho undo 
for the then zacnindar'shruthor of Rupees 
ti,-l00 does not confer any heritable 
ri;‘ht. Mr. Kiishuaswat iy Aiyar has been 
uuablo to refer us to any words in the 
document v. hich could hear tint consbruc- 
tioQ. Win: the djcmnent does is to re- 
co: 4 ni ;!0 the right of the junior member 
to an allowance of Rs. 100 accoidiug to 
tiio custom of the family for maintenance 
and to provide more or Ics.s as a matter 
of favour that be should have another 
Us. 100 as well. The arrangement was 
come to at fdie time when the zarnindar 
and his brother were minors by tlieir 
mother. There is no ambiguity in the 
grant. In certain cases where the grant 
ivas not forthcoming the fact that pay¬ 
ment Ins iicen made for successive gene¬ 
rations has been held to bo evidence from 
which a permanent heritable grant might 
be presumed, liut here wo have the 
grant and, as wo read, it ic is simply a 
grant for life. We do not think tliere is 
any analogy i‘etvveen a maintenance grant 
like this and the service grants with 
Avhich some of the c^ses to which we 
have been referred deal. 

Then it is said that the present Raja, 
who succeeded in 1911 by paying at tho 
rate of Us. 200 for about eighteen months, 
must be taken either to have confirmed 
the annuity at this rate for the life of 
plaintill 1 or to have contracted to pay 
him at this rate. The Rija was a very 
young man when he succeeded and we do 
not think that any inference either of 
coonrmation or contract can be drawn 
from tho fact that he paid this amount 
for such a short period. The only other 
question we have to consider on this ap¬ 
peal is whether the District Judge was 
right in fixing the rate of maintenance 
at Rs. 100. Plaintiff 1 is now a some¬ 
what remote relation of the present Raja 
and there are various other peopleenbitled 
to maintenance; and in a recent case it 
was held that so far as the rate of main¬ 
tenance goes remote relations are entitled 
to smaller amounts of maintenance than 
their predecessors, that is Ckettikiilam 
Prasanna Venkatachella Beddiar v. 


Ckettikiilam Kumara Venkatachella Bed¬ 
diar (l). 

Now the evidence is that Rs. 100 hasi 
been regarded as a sufficient rate of main- 
tonaneo in this family for a very longi 
time. There are instances in 1833, inj 
1842, and we have this document of 
Ex. A, in which Rs. 100 is refer-i 
red to as ths normal rate of maintenancej 
and then so lately as 1907 and 1908, we^ 
find tliat that is taken as the rate of 
maintenance for the two brothers of thei 
present Rajx. It is quite true that under 
their grandfather’s will those brothers 
liad an additdonal provision made for 
them by a bequest of lands which were 
tho self-acquired proiierby of the testator. 
Rut we do not think that this beiiuest 
can i)roperly bo considered in fixing the 
amount of maintenance being a more 
or less adventitious source of income. In 
fixing the amount of maintenance what is 
to be regarded is the condition of thej 
estate and tlio number of people whoj 
l ave claims upon it for maintonanoo. 
Applying those tests %V 0 do not tlunkj 
that there is sutlicient ground for inter¬ 
fering with tho amount which the Dis¬ 
trict Judge has fixed. W'o must there¬ 
fore dismiss this appeal. W'o make no 
order as to costs. As regards the memo¬ 
randum of ol>jections it has been sugges¬ 
ted that this decree makes the rate of 
Rs. 100 payable not only during the 
lifetime of plaintiff I bub during the 
lifetime of plaintiff 2 rt’so if he hap¬ 
pens to survive him. But we do nob 
read the decree as having that effect bub 
merely as providing for the payment o 
Rs. 100 for their joinb lives. The merno- 
randum of objections will he dismissed. 

S.N./r.k. Ap peal dismissed. 

1.(1909)4 I C 302 M 
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Seshagiri Aiyar, J. 

Bamaswami Sastri ■ Plaintiff Pefci- 
3ner. 

Kali Baghava .4ii/a«£/ar— Defendant 
■Respondent. 

Civil Revn. Petn. No. 328 of 1917, De¬ 
led on 11th October 1917. from decree 
,d judgment of Sub-Judge, Mayavararo, 

S. C. Suit No. 27 of 1916. 

Contract Act (1872), Sa. 124 and 125 
tsignment of debt—Amgnor agreeing * 
demnify against loss—Suit by assign®® o 
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debt dismifsed—He is entitled to be indem- 
nilied. 

Where a person to whom an indemnity has 
been given takes steps which are necessary for 
laying the foundation for a future claim honestly 
arid with the bast of intentions, he is entitled to 
be indemnified : A. I, R. 1915 Mad. 36, Foil. 

Where an assignee of a debt, whom the assignor 
has agreed to indemnify against loss, honestly 
sues on the debt and puts bis case before the 
Court fairly but the suit is dismissed, bo is 
entitled to bo indemnified. His mere failure to 
examine a witness, whose evidence ho thought 
was unuecessary, will not bar his right of action 
against his assignor. 

Where there is a question as to which of two 
innocent patties should sutler and it is found that 
an active representation was made by one of the 
parties to the other, the party who made the 
representation is the party that should suffer 
and not the party to whom the representation 
was made. [P 359 C 2] 

M. S. Venkatrama Aiyor —for Peti¬ 
tioner. 

S. T. Srinivasa Gopalachari — for 
Respondent. 

Judgment.—I am unable to agree 
with the learned Subordinate Judge. The 
defendant in this case assigned Ex. A, a 
deed of mortgage executed to him by one 
Kamuthabhammal. Ex. B is the deed of 
assignment and in that the defendant 
stipulates : 

“Excepting the sum of Rs. 62 ... no other sum 
has been received. If any sum is alleged to have 
been paid in excess and proved, I shall myself be 
responsible for such sum and pay the same to 
you with interest.” 

After giving notice to Kamuthath- 
ammal. the present plaintiff sued upon 
Ex. A in Original Suit No. 35G of 1912 
on the file of the Tiruthiraipundi Mansif’s 
Court, and the District Munsif came to 
the conclusion that Ex. A was completely 
discharged and that the plaintiff was not 
entitled to recover anything. Thereupon 
the present suit was instituted to enforce 
the terras of the indemnity contained in 
Ex. B. Various defences wore raised by 
the defendant, and one of them was that 
in the previous litigation the plaintiff 
acted in collusion with the defendant. 
The Subordinate Judge in the present case 
finds that that allegation is not made out. 
He goes further and says that the present 
defendant actively helped the plaintiff 
in that other suit and that the matter 
was very seriously contested, therefore 
this plea of the defendant fails. The 
other plea of the defendant, which has 
apparently found favour with the Sub¬ 
ordinate Judge and which Mr. Srinivasa 
Gopalachari pressed with some insistence, 
is this, that on the present occasion one 


Srinivasa Iyengar was examined upon the 
strength of whose evidence the Subordi- 
nate Judge has come to the conclusion 
that Ex. A was not discharged and that 
this witness was asked hy the pres-ent 
defendant to be summoned in the Tiru¬ 
thiraipundi Munsif’s Court, but that the 
plaintiff refused to summon him, and 
therefore on the last occasion the plain¬ 
tiff did not pl?.ce before the Tinithirai- 
pundi Munsif all the available nuaterials 
to enable him to come to the right con- 
elusion and that consequently the defen¬ 
dant is nob liable. There is no doubt that 
the plaintiff conducted the pievious litiga- 
tion honestly and, if ho was under the 
impression that the evidence of Srinivasa 
Iyengar was not necessary, it cannot be 
said that his failure to summon him as a 
witness amounted to culpable negligence 
on his part so as to disenbitio him to sue 
on the indemnity clause. In my oi>inion, 
the language of the indemnity clause is 
satisfied when an honest litigation i.s con- 
ducted by the plaintiff and when he 
seriously puts forward his case before 
the Munsif. 

The result of that litigation w’as to 
hold that Ex. A had been discharged. 
That would amount to proving that 
nothing was due under Ex. A. I am 
strengbiiened in the view I have taken by 
the decision in Nallappa Ue<iiJi v. Vri~ 
dhachala Heddi (l). It is there pointed 
out by the learned Judges that where a 
person bo whom an indemnity w’as given' 
takes steps which are necessary for laying: 
the foundation for a futureclaimhonestly, 
and with the best of intentions, he is| 
entitled to be indemnified. In my opinion,: 
all the essentials mentioned in Nallappa 
Reddi v. Vridhachala Reddi (l) have, 
been found by the Subordinate Judge in| 
the present case and the mere fact that' 
Srinivasa Iyengar was not examined is 
nob a reason for refusing relief to thei 
plaintiff. Here is a question as to whichi 
of two innocent parties should suffer.' 
Bub in all these cases where an active 
representation is made by one of the, 
parties to the other, the party who makesi 
the representation is the party that 
should suffer, and not the party to whom| 
the representation is made. In this view 
reverse thedecree of the Subord inate Judge 
and remand the suit for disposal on the 
second issue. Costs to abide the result. 

S.N./r.K. _ Appeal allowed. 

~1. air 1915 Mad 36=251 0888=37 Mad 270' 
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A. I.R 1918 Madras 360(1) 
Wallis, C. J. a:sd Sadasiva Aiyar, T. 

etc., Davasianam —Plaiotifl's 
—Appellants. 

V. 

Chena Konclama Naicken —Defendant 
— Respondent. 

Second Appeal Xo. 160-i of 1910, Deci¬ 
ded on 92n i January lOlt', a^^inst decree 
of Di"t. .iud':;e, Madura, in Appeal Suit 
No. 401 of I'.Ud, 

Madras Eslalcs Land Act {1 of 1903), 
Ss. 46, 1S3—Jurisdiction of Civil and Reve¬ 
nue Courts in suits for rent—Execution of 
instrument by. Collector conferring occu- 
pajicy light on person not 'non-occupancy 
ryot’ is ultra vires—Jurisdiction of civil 
Court is not ousted. 

Wh'.Te tlv.TO is uo di'^pnte about the rate of rent 
under the proviso to S. 40, there is nothing in 
S. 16'J or in the S^che.Iule to the Act to oust tho 
jurisdictiou of the civil Court or confer jurisdic- 
liou on the Gollcctor as a Usvenu^ Court. 

fP 300 C 1] 

Where the Collector acting under S. 46 (3) exe¬ 
cutes an instrument conferring occupancy right 
on a person who is not a ‘nou-cccupancy ryot,’ 
he acts ultra vires and the jurisdiction of the 
civil Cjurt is not ousted, tP SCO C 2] 

C. V. Anantakri.<ihna Aiyar—tor Ap¬ 
pellant?. 

K. N. Kumaraswami Aiyar and L. .1. 
Govindaraghava Aiyaj —for Respondent. 

Judgment.—Under S. 189 (l), Mad¬ 
ras Estates hand Act, jurisdiction is con¬ 
ferred upon the Collector to hear and 
determine, as a Revenue Court, the suits 
and applications specified in parts A and 
B of the Schedule to the Act, and there 
is a corresponding provision depriving 
the civil Courts of jurisdiction in such 
matters. As regards S. 46, part B of the 
Schedule confers upon the Collector juris¬ 
diction to dispose, as Revenue Court, of 
applications for settlement of rent of land 
for the purpose of S. 46 under the proviso 
to tliat section, and makes orders passed 
under that section appealablo to the 
.Court of the District Collector, if there 

4 

is no dispute about the rate of rent under 
jthe proviso to S. 46 (l), there is nothing 
iin S. 189 or in the Schedule to oust the 
jurisdiction of the civil Court or confer 
jurisdiction on tho Collector as a Revenue 
Court; and even if there is such a dis¬ 
pute, jurisdiction is only conferred with 
respect to it. 

Under S. 46 (3) the Collector may exe¬ 
cute an instrument conferring a perma¬ 
nent right of occupancy upon the tenant, 
and the execution is to have the same 
effect as execution by the land-holder. 


The right to apply for a permanent right 
of occupancy is only conferred by the 
section on “a non-occupancy ryot,” and 
the i)ow 0 r conferred upon the Collector 
to execute an instrument conferring it is 
subject to tho same limitation. If the 
Collector purporting to act under the 
seotiou executes an instrument conferring 
occupancy right on a person who is not 
”a non-occupancy ryot”, lie is acting 
ultra vires, and, as the matter is one 
which ho is not authorized to dispose of 
as a Revenue Court under S. 189 read 
with the Schedule to the Act, tlio juris- 
diction of the civil Court is nob ousted. 
The appeal must he allowed, tho decrees 
reversed and the suit remanded for dis¬ 
posal according to law. Costs liitherto 
will abide. 

S.n./r.K. Appeal-allowed. 


A. I. R. 1918 Madras 360 (2) 

Sadasiva Aiyar and Kgmaraswami 

Sastri, JJ. 

Rama Naik —Plaintiff—Appellant. 

V. 

Nagamuthu Nachiar and another — 
Defendants—Respondents. 

Second Appeal No. 953 ut 1915, Deci¬ 
ded on 5bh October 1917. from decree of 
Sub.Judge, Ramnad, in Appeal Suit 
No. 284 of 1914. 

Regi»lralion Act {16 of 1908), S. 28 In* 
elusion of property for registration to facili¬ 
tate registration within jurisdiction not in¬ 
tended to be conveyed—Deed is void. 

V/hcre property, which is not intended to be 
conveytd, is included in a deed of sale solely for 
the purpose of facilitating registration in an 
office not having otherwise jurisdiction to regie* 
ter the deed, the deed is notlogally registered and 

is therefore void: .4. /. R. 1911 P. C. 67 . 

[P 363 C 2J 

7t. Bashyam Iyengar —for AppsH^^*'- 

E. Duraisawmi lyer^ior Respon¬ 
dents. 

Judgment.— The lower appeH'^l'® 
Court should not have gone into the ques¬ 
tion of the genuineness (that is, the exe¬ 
cution by the ostensibleexecutant) of the 
sale deed C, when the grounds of appeal 
to the lower appellate Court did not 
raise any such contention and when the 
document was allowed without objection 
in the District Munsif’s Court to be exhi¬ 
bited and'Srgued upon as a genuine docu¬ 
ment. Some of the other questions, 
namely, whether the document was no¬ 
minal or fictitious, whether its regiatra- 
tion was legally effected (that is, '^ha- 
ther a fictitious land was included m it 
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for purpoaes of registering it in a parti¬ 
cular Registration OSice, and whether 
that fact legally invalidates the registra¬ 
tion), and the contention as to title, etc., 
mentioned in the District Munsif’s judg¬ 
ment have not been considered at all by 
the lower appellate Court and the rest 
have not betn decided by it. We request 
the lower appellate Court to submit its 
findings on these questions. Further evi¬ 
dence will be allowed only on the facts 
connected with the question of the vali¬ 
dity of the registration of Ex. 0. The 
findings should be submitted within two 
months from receipt of records and ten 
days will bo allowed for filing objec¬ 
tions. 

Findings. —I have been directed to sub¬ 
mit my findings on the following issues— 
(1) Whether the document Ex.C is nomi¬ 
nal or fictitious, whether its registration 
was legally effected (that is, whether a fic¬ 
titious land was included in it for purpo¬ 
ses of registering it in a particular Regis¬ 
tration Office and whether that fact legal¬ 
ly invalidates the registration)? (2) Whe¬ 
ther the plaint land belonged to defen¬ 
dant 4 and title passed to Nachiyappa 
Chetti and from him to plaintiff'? (3) Whe¬ 
ther the rent sale relied on by defen. 
dant 5 is true and valid or whether it is 
fraudulent or collusive as pleaded by 
plaintiff? 2. As per their Lordships’ 
order, additional evidence was taken only 
on the question relating to the validity 
of the registration of Ex. C. 3. I shall 
first take up issues 2 and 3 together. Ad¬ 
mittedly, the suit land No. 566, Veppal 
Punjab 1 1/8 kuli odd, in the village 
of Obinnavallikkulam, originally belonged 
to Poosari Subba Reddi. The plaintiff’s 
case is that Poosari Subba Reddi sold this 
land to defendant 4, Venkatacbala Reddi, 
under Ex. A, dated 15th May 1890, that 
the latter inter alia mortgaged it to 
Nachiyappa Chetti, now examined as 
P. W. 4, that the latter obtained a mort¬ 
gage decree against defendant 4 and pur¬ 
chased in execution of that decree the 
suit land and tiuee other items of land 
and got possession of the same through 
Court under Ex. E in November 1899, 
and that he sold the suit land along with 
a house site at .\ramanaippatti, 80 miles 
off the suit village, Ohinaavallikkulam, 
to the plaintiff under Ex. 0, dated 4th 
August 1911, i. e., about tsvo months be¬ 
fore the institubion of this suit. The 
contesting defendants are 8 and 9 who 
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are the legal representatives of defen¬ 
dant 5, the late melwaramdar of the suit 
village. Their claim is confined to 0 14-0 
kuli of the suit land and they are not 
interested in the remaining extent. Tlieir 
case is that so far as 0 14-0 kuli is con¬ 
cerned, Poosari Subba Reddi continued in 
possession of the land, that neither defen¬ 
dant 4 as owner, nor Nachiyappa Chetti 
ever enjoyed the land, that for arrears of 
rent for Fasli 1313, 0-6-1 kuii was 
brought to sale and defendant 5 purchased 
it on 26th January 1905, and similarly 
he purchased 0-7-3 kuli on 25th January 
1906 at a rent sale held for arrears of 
rent of Fasli 1314, and that ever since 
defendant 5 was enjoying the land 
through his tenants, defendants 1 to 4. 
The question is 

‘who was in possession of tho land claimed by 
defendants 8 and 9 since 1890 until the dates of 
the rent sales?’ 

P. Subba Reddi was the real owner 
of the land claimed by defendants 8 
and 9 at the time of the rent sale. Tho 
.Ambalam (D. W. 1) speaks to the rent 
sales and the Kurriam {D. W, 3) also 
says that he prepared arrears lists that 
led to thesales, thatnotice was duly serv¬ 
ed and that tho sales were conducted in 
a public manner. There is absolutely no 
evidence that the sale was brought about 
fraudulently or collusively. I find on 
issue 3 that the sale relied on by defen¬ 
dant 5 and his heirs is true and valid and 
that he acquired a valid title to at least 
0 12 2 kuli of the suit land [to the north 
of U. W. 2, T. Subba Reddy’s Punjab 
land and to the east of A. Kumaru’s Pun¬ 
jab land (vide Exs. 3 and 4)]. 

Issue 2.—On the above finding, even 
if defendant 4 or Nachiyappa had any 
title to the said 0 12-2 kuli out of the 
suit land, it must be taken that the 
titls had become extinguished before tho 
date of Nachiyappa’s sale to the plaintiff 
under Ex. C (dated 4bh August 1911) and 
that therefore no title passed to the 
plaintiff under Ex. C so far as tho said 
extent of land is concerned. As regards 
the remaining extent, there is practically 
no contest, and the plaintiff may be en- 
titled to it, if the sale deed, Ex. C. in his 
favour be found to be valid under issue 1. 

Issue 1.—As already stated, Naohi- 
yappa Chetti’s sale deed in favour of the 
plaintiff Ex. C covers 2 items, a house 
site at Aramanaippatti, 80 miles off the 
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suit village, Chinnavallikulam, and the 
suit Punjih land. On behalf of the con¬ 
testing defendants, it is urged that item 1, 
i. e., house site at Aramauaippatli was 
included in Ex. C merely for the purpose 
of getting the document registered at 
Tiruppattur, that the Chetti liad absolu¬ 
tely no interestiu that item, and did not 
really intend to convey it to the plaintiff, 
and that the plaintiff too did not intend 
to purcliase it. No doubt, the Chetti has 
now been called and he says that the site 
was his ancestral property and that he 
really intended to sell and did sell that 
site also to the plaintiff, as the latter 
wanted to build a godown at Aramanaip- 
jjitti for the purpose of his alleged trade 
in cotton seed?. 


It is suggested on behalf of the con¬ 
testing defendant^, and I think with 
reason, that the Chetti was only too wiU 
ling to get ril of the suit land situated in 
a village 80 miles off his own and which 
ho had not been able to get possession of, 
and ho therefore readily agreed to sell 
his doulibful title in the land to the 
plaintiff for a small price, but at the same 
time he did not want to take the trouble 
of going to such a distant place to get the 
sale-deed forsuch a smallprice registered. 
He therefore alopted the device of in¬ 
cluding in the sale deed, the site item 1 
to which he had absolutely no claim and 
which he did not really intend to convey 
to the plaintiff, all merely for the pur¬ 
pose of getting the document registered 
near his own village, i. e.. at Tiruppat¬ 
tur. The document itself was executed 
not at Aramanaippatti where the site is 
situate hub at Tiruppattur and it was nob 
attested by any Chetti. 18. Although 
the house site item 1 is a property really 
in existence, it must be held that this 
parcel is in fact a fictitious entry and re¬ 
presents no property that the vendor in- 
tended to convey or that the vendee in¬ 
tended to purchase. In the words of 
their Lordships of the Judicial Commit- 
tee in Barendra Lai Roy v. Bari Dasi 
Debi (1). 


*'Such an entry, intentionally made use of by 
the parties for the purpose of obtaining registra¬ 
tion in a district where no part of the property 
actually charged and intended to be charged 
(here intended to be conveyed) in fact exists, is a 
fraud on the Registration law, and no registra¬ 
tion obtained by means thereof is valid.” 


1. A I R 1914 P C C7—11 Cal 972=23 
=-U I A U72 (P C). 
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So far as item 2 is concerned, the tran¬ 
saction was a speculative one, bub that 
by itself would not affect the validity of 
the docuraenb. bub as regards item 1 it 
must be iield that a fictitious entry was 
made in the deed merely for the purpose 
of registering the deed in a particular 
Registration Office, viz., TiruppabburOfB- 
ce, and that that fact legally invalidates 
the registration under the ruling quoted 
above. I find issue 1 accordingly. After 
the return of the findings the lower appel¬ 
late Court on the issues referred, the Court 
delivered the following). 

Judgment. —We accept the findings of 
fact and following Barendra Lai Roy v. 
Bari Da^i Vehi (l), wo hold that the 
plaintiff’s sale deed has not been legally 
registered, neither the vendor nor the 
vendee intending that the property in¬ 
cluded in the sale deed solely for the pur¬ 
pose of fnoilifv nf registration in an office 
not iiaviug otherwise jurisdiction to 
register it should be really affected by 
the sale deed. The second appeal is there¬ 
fore dismissed with costs. 

s.N./r.K. Appeal dnmmed. 
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Bakewell AND Kumaraswami Sastri, 

JJ. 

Perumal Koundan —Petitioner. 

V. 

Tirumalrayapuram JananukoolaVha- 

nasekhara Sanka Bidhi Ltd. Respon¬ 
dents. ^ 

Civil Revn. Petn. No. 367 of l91/f 
Decided on 30th November 1917 fronj 
order of Sub-Judge, Madura, in Origioa 
Petition No. 303 of 1916. . 

❖(a) Civil P. C. (5 of 1908), O. 33. R. 
Companies and Nidhis can sue as paup**"* 
Term “Person” includes companies 

Order 33, Civil P. C. applies to suits 
panies and Nidhis and the latter can take adva 
tage of its provisions if they are pauper ^ 

The word ‘person’ in the order has the 
meaning as in the General Clauses 
there is something repugnant in the 
context and includes any Company or Assocta 
or body of individuals, whether c l] 

°°(b) Civil P. C. (5 of 1908). O. 33, R. L 
— Construction of—Value of wearing ®PPV* 
is to be deducted—Not that persons bavio 
wearing apparel only can sue as pauper. 

The explanation to R. 1 of the Order 
allows deduction of the value of wearing j 

whore the applicant has such apparel. Jt c*d 
be constrned to mean that only persons who, 
law, can possess wearing apparel, can 
pers. [P ^ 
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(c) Civil P.c.( 1908), O. 33, R. 3-Li¬ 
quidator of company can appear and »ue as 
pauper for company. 

Under R. 3 of tho Order, the liquidator can 
fulfil all the obligations of a pauper petitioner 
required under tho Order and can appear for the 
CompauY and present the petition in person. 

^ [P 364 0 1] 

The real question for the purpose of 0. 33 being 
who is the actual plaintifi and whether bo is a 
pauper within the meaning of the explanation to 
R. 1 of the Order, a liquidator can act for a pau¬ 
per Company though he is not personally a pau¬ 
per. IP3G4'C23 

(d) Civil P. C 1(5 of 1908), O. 33. R. 5—Pay¬ 
ment of commission to liquidator does not 
disqualify him to sue as pauper for company. 

The payment of commission to the liquidator 
does not make him a person intersted in the sub¬ 
ject-matter of the suit within the meaning of 
O. 33, R. 5. The provision only applies to agree¬ 
ments between a pauper and a third person with 
reference to the subject-matter of the suit 

CP 364 C 2] 

S. Parthasarihy Aiyar — for Peti¬ 
tioners. 

C. Padmanabha Aiya7igur and A. 
Bamasami Aiyar —for Respondent. 

Judgment.—The Tirumalaayapuram 
Jananukoola Dhanasekhare Sanka Nidhi, 
Ltd., which was a Company registered 
under the Companies Act wont into liqui¬ 
dation and an official liquidator was 
appointed. lie as a liquidator, applied 
under 0. 33, Civil P. C. to file a suit on 
behalf of the Nidhi in forma pauperis 
against the petitioners before us who are 
alleged to owe the Nidhi about Rs. 8.521 
under a promissory note. The allegations 
in the petition show that the Nidhi was 
bankrupt and that tho only properties it 
had (except the subject of the suit) were 
worth Rs. 12. The Subordinate Judge 
allowed the Nidhi to sue in forma pauperis 
and the respondents have filed this peti¬ 
tion against the order. The chief conten¬ 
tion raised before us is that O. 33, Civil 
P, C., does not apply to Companies, Cor¬ 
porations or other associations, tt is 
argued that as the e.tplanation to 0. 33, 
R. 1 refers to necessary wearing apparel 
and R. 3 requires presentation of the 
petition by the applicant in person’ the 
Order necessarily excludes petitioners 
who are not human beings. 

We are unable to accept this conten¬ 
tion. Tho word 'person' is not defined 
in the Code of Civil Procedure and conse- 
iquently the definition of the word person’ 
as including any Company or Association 
or body of individuals whether incor¬ 
porated or not, in the general Clauses Act 
(X of 1897 would apply unless there is 
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something repugnant to the subi?ct or con- 
text. 0. 33. Civil P. C. refers to suits by 
paupers and R. 1 enacts that any suit may, 
subject to the provisions of the Order, b® 
instituted by a pauper and does not ex¬ 
clude the official persons. Now a regis¬ 
tered Company or any other Association 
may be unable to pay the Court fee pay¬ 
able like any ordinary person and there! 
is no reason to suppose that tho legislature 
did not intend 0.33 to apply to such cases 
especially when it is rememl;ered that 
the elTect would be to allow debtors to 
escape payment and defeat or defraud tho 
creditors and share holders of tho Com¬ 
pany. The explanation to R. 1 no doubt 
states that where no Court-fee is pres¬ 
cribed, the petitioner should not be en¬ 
titled to property more than Rs. 100, 
‘other than his necessary wearing 
apparel’. The explanation simply allows 
deduction of the valuoof wearing api>arel 
and can only mean that if the applicant 
has necessary wearing apparel he can 
doiuct its value. Wo do not think it can 
be construed to mean that only jersons 
who in law can possess wearing apparel, 
can sue as paupers. In Cortis v. Kent 
Water Works Co. (l), the argument that 
an enactment (47 Geo. 3. C. Ill did not 
apply to Corporations as it allowed a 
person to appeal on entering into a recog¬ 
nizance which aCorporation was not com¬ 
petent to do, was negatived by Bayley, 
J.. who observed as follows : 

“Bnt assurairg that they cannot enter into a 
recognizance, yet if they are person.s capable of 
being aggrieved by and appealing again.st a rale. 

1 should say that that part of the clause which 
gives the appeal applies to all persons capihle of 
apoealing, and that the other part of tho clause 
which requires a recoguizance to be entered into, 
applies only to those persons who are capable of 
entering into a recopni/ance, but is inapplicable 
to those who are not.” 

The word used in the explanation is 
‘person’ and there is nothing repugnant 
in applying the definition given in the 
General Clauses Act. Where the appli- 
cant is a Company which ex hypothesi can 
have no wearing apparel, then it will not 
be entitled todeduct anything on account 
of wearing apparel and will not bo a 
pauper if it has property worth Rs. 100 
and the suit is one for which no fee is 
prescribed, .-^s regards R. 3, which re¬ 
quires personal presentation of the a))pli- 
cation to sue in forma pauperis, it seems 
to us that where the law in consequence 
o^ersonal appearanoo in Courts being 
1. (T827)'7'b'& C 314. 
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impossible either by reason of the party 
being a Company or an infant or lunatic, 
allo^v 3 appearance by somebody else, 
appearance by such person would be sutli- 
cieut. For example 0. 32, Civil P. G. 
vrhich relates to minors and persons of 
unsound mini, authorises api)9aranc0 by 
the next friend anl guarlian allitem anl 
it cannot be sail that whoro the minor 
or lunatic is a paui)er, the presentation of 
a petition to sue in forma pauperis by the 
next friend, would bo invalid or contra¬ 
vene the provisions of 0. 33, K. 3. So 
far as Companies are concerned, the Com¬ 
panies Act provides for the mode in which 
the Company is to be represented. Under 
S. 179, Companies Act the liquidator may 
institute any suit or other legal proceel- 
ings in the name and on behalf of the 
Company and under 0. 29, Civil P. C. the 
principal oHicer of the Company may act in 
legal proceedings on behalf of the Com¬ 
pany and may he required toappear when 
[personal appearance is necessary. The 
'li luidator can therefore fulfil all the ob- 
[ligations required of a pauper petitioner 

lunder O. 33, R. 3, 0. 33, Civil P. C. 
in our oi)inion only prohibits a pauper 
iwho is competent in law to appear in 
person from taking advantage of R. 1, 
0. 3, Civil P. C. and appearing by a 
pleader or recognised agent instead of be- 
ing present personally. It does not cover 
cases in which from the nature of the 
case, physical presence is impossible or 
where the law owing to any disability, 
directs that all acts required by the Code 
[should be performed by a next friend. 

We are of opinion that there is nothing 
in R. 3 to prevent an otticial liquidator 
from appearing and presenting the peti¬ 
tion. A Company or other Association 
.being a‘person’ within the meaning of 
the definition of the General Clauses Act 
which applies totheCivil Procedure Cole 
of 1908, could prima facie apply for leave 
to sue in forma pauperis and as we see 
nothing in 0, 33, R. 1 and 3, which will 
be repugnant to the application of the 
definition, we think a Company can take 
jadvantage of the provisions of 0. 33 if it 
jis a pauper. It is next argued that as 
the liquidator is not a pauper though the 
Company may be so, O. 33 would not 
apply. The suit is really by the Com¬ 
pany, and as the liquidator only acts for 
the Company, being so to say its agent, 
his financial standing is immaterial. We 
think the case is covered by Venkatana^ 
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rasayya v. Acheynma (2) where it was 
held that a next friend who is not a pau¬ 
per, can sue in forma pauperis if the 
minor is proved to be a pauper. Refer¬ 
ence was made to In the matter of the 
Will of Dawiibai (3) and Maaoji liajnji 
V. Khandoo Baloo (4). These were cases 
of executors suing and without expressing 
any oi)iLiou as to the correctness of these 
decisions, it is sufficient for the purposes 
of this case to say that in the case of 
executors the estate vests in them and 
they are the real plaintiffs, though they 
sue not for their own benefit but for the 
benefit of the beneficiaries. For the pur¬ 
pose of 0. 33 the real question is who is 
the actual plaintiff; and is he a pauper 
within the meaning of the explanation to 

0. 32, R. 1, Civil P. C. 

The last contention is that as the liqui¬ 
dator received by his order of appoint-, 
ment a commission, he is interested in- 
the subject-matter of the suit within the 
meaning of 0, 33, R. 5, Civil P. 0. The 
provision only applies to agreements 
between the pauper and a third person 
with reference to the subject matter of. 
the suit. Whore a Court or a Company 
appoints a liquidator, he is an officer who 
is appointed under statutory authority 
and the fact that he is paid a percentage 
of the collections, does not bring him 
within Cl.(e), 0.33, R. 5. No parti¬ 
cular debt is eai-markel with the pay¬ 
ment and even if it were so, an agreement 
in pursuance of the Companies Act to 
remunerate the liquidator for winding up 
the Company, would be on the same foot¬ 
ing as an agreement by the pauper with 
his vakil, to pay him the legal fees for 
conducting the suit. We see no reason to 
interfere and dismiss the petition with 
costs. 

_S^./ R.K, _ PHition di ?imiised. 

2. (1881) 3 Mad 3. 

3. (1894) 18 Bom 2-37. 

4. (1911) 36 Bom 279=11 I C 724. 
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Abdur Rahim and Bakeweld, JJ. 

Eajagopala Aiyar — Plaintiff Peti¬ 
tioner. 

V. 

Davood Bowther —Defendant—Respon¬ 
dent. 

Referred Case No. 3 of 1917, Decided 
on 6th August 1917, raadebyDist. Judge, 
Tanjore, in Original Petition No. 5 of 
1917. 


Rajagopala Aiyau V. Davood Rowther 
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Specific Relief Act (1877). Ss. 12 and 17 — 
Suit to recover unpaid consideration ot 

mortgage does not lie. 

A suit to recover the unpaid consider auou lor 

a mortgage is a suit for specifio porformaaco of 
au agreement to lend money on a ^ 

is not maintainable. t-i 3G5 L- IJ 

P. B. Narayariasami Aiyai —for Peti¬ 
tioner. .... 

Judgment. —The plaintiff m the suit 

executed a usufructuary mortgage in fa¬ 
vour of the defendant for Rs. 300 of which 
he only received Rs. 50 and he has insti¬ 
tuted this suit to recover the balance of 
Rs. 250 on the basis of the mortgage. The 
question is whether this is a suit for spe¬ 
cific performance. The rulings of this 
Court in Anakaran Kasmi v. Saidama- 
dath Avutla (l) and of the Calcutta High 
Court in Shaik Galim v. Sadartjan Bibi 
i(2) make it clear that this is a suit for 
specific performance, that is to say, a suit 
to enforce an agreement to lend money on 
a mortgage, and such a suit has been lield 
not to lie. This is the law in England 
and has been followed in this country. 
The suit will not lie at all and no ques¬ 
tion ot jurisdiction then arises. It is 
clear however that a suit for specific per¬ 
formance can only bo instituted on the 
original side and not on the Small Cause 
side. The reference will be answered ac¬ 
cordingly. 

S.N./r.K. Referencfi an swered. 

“i.'lisYsT 2’ii^d 79. 

2. (1915) 43 Cal 59=29 1 CG21. 
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Wallis, G. J. and Coutts-Trotter, J- 

Voddina Kamayya and another Defen¬ 
dants—Appellants. 

V. 

Gadisa Mamayya —Plaintiff Respon¬ 
dent. 

Second Appeal No. 4/2 of 1915, De¬ 
cided on 28th April 1916, against decree 
of Temporary Sub-Judge, Ganjam, in 
Appeal Suit No. 479 of 1913. 

(a) Fraud—Transfer ofproperly to defraud 

creditors—Fraud effected—Suit by vendee to 
recover property — Vendor cannot set up 
fraud as defence. 

Where one person transfers his property to 
another with the intention of defrauding bis 
creditors, the vendee c^n maintain an action to 
recover the property If the contemplated fraud 
has been offectod, and the vendor cinnotsetup 

his own fraud in defence to the claim. 

i[P 3G5 C 21 

(b) Fraud—That party fails who ha» first 
to allege froud in which he participated. 

Per Onutt’i’Trntter, J —If the pUintifl eau set 
up a case consistent with the terms on the face 


of the document or with what may be called the 
face import of tho transaction on \vhich bo bases 
his claim, then the defendant cannot defeat that 
claim bv allcoing a fraud that implicates biinse 
and showing that because of that fraud, tho docu 
ment or the transaction is not what it appears 
to bo. If on the other hand the plamtifl cannot 
make a case on the document or transaction 
which involves implicating himself m a fraua 
with the defendant, then tho defendant must 
succeed. In other words, the party fails who 

first has to allege tho fraud in 

cipated. 3GG O 2J 

V. Bamesam —for Appellant. 

T. Ba 7 igachariar and B, Narasimha 

Bao — iov Respondeat. 

Wallis, C. J.— In this case where the 

defendant iiad conveyed his property he \ 
nami to the plaintiff for the purpose of^ 
effecting a fraud on his creditors and the^ 
fraud had been effected, the Subordinatej 
Judge has decided that he cannot set up, 
the banaini character of the transaction 
hy way of defence in a suit by the plain-', 
tiff for possession under the conveyance. 
This was expressly ruled by Jenkins, C.J., 
and Beaman, J., in Sidlinyapj^a v- JD- 
rasa (U, following Doe v. Boherts (2). I 
do not think the learned Judges who 
decided Prole v. Wiggins {'d) intended to 
question this decision. It appears to he 
in accordance with the principles laid 
down by Lord Eldon in the earlier case 
of Brackenhury v. Brackenbury (4). Both 
cases were referred to hy Lord Hatherley 
in Greeni v. Bateman (5), hut it was 
thought unnecessary to consider the prin¬ 
ciple they laid down or the manner in 
which it hal been applied in other cases. 
As regards this Court, I do not find any¬ 
thing opposed to them in Bangammal v. 
Venkatachari (6) or Yarmati Krishnayya 
v. Chundru Papayya (7). No doubt in 
these cases, the suit was brought by the 
fraudulent transferors to set aside the 
conveyance and recover the properties, 
whereas here the defence is set up in a 
suit for possession by the fraudulent 
transferee, but that was the state of things 
in tho decisions already cited from which 
I am not prepared to differ. In the 
recent decision of the Privy Council in 
Petherpermal Chetty v. "Muniandy Ser^ 
vai (8), where tho point did not arise ex- 


1. (1907) 31 Bom 405. 

2. (1R19) 2 B & Aid 368. 

3. (1836) 3 Bing (n c) 230. 

4. (1820) 2 Jac & W 391. 

5. (1872) 5 Tl L 501. 

G. (1805) 18 Mad 378. 

7, (1897) 20 Mftd 320. 

8. (1903) 35 Cal 551=35 I A 93=1 L 

26G(P C). 
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pvessly, fcheir Lordships cited with ap¬ 
proval ^[ayne’s observation in para. 4'16 
of his Hindu law that 

“if .4 rtquires the help of tbo Couit to get the 
estate back into his own possession, or to get the 
title into his own name, it may be very material 
to'coDsider whether .1 has actually cheated X or 
not.” 

and at p. 559 they observed that 

“to enable a fraudulent confederate to retain 
property transferred to him, in order to efioct a 
fraud, the coutemplatcd fraud most according to 
the authorities be effected. Then and then alone 
does the fraudulent grantor or giver lose the right 
to claim the aid of law to recover the property 
he has parted with." 

I can Bnd nothing in these observations 
inconsistent with the authorities relied 
on for the plaintilT. The appeal is dis¬ 
missed with costs. 

Coutls-Trotter, J.— I entirely agree* 
and only desire to add a few words be¬ 
cause the'quesbion has not expressly arisen 
in the Courts of this Presidency. Both 
the parties to this litigation on the find¬ 
ing are guilty of fraud, and there are 
sound principles of law which would by 
themselves preclude the success of either. 
The ditliculty is that one or the other 
must succeed, and accordingly cne has to 
see upon whom the incidents of the con¬ 
sideration barring success fall first. I may- 
say at once that I am not impressed with 
the argument that to leave the porperty 
in the hands of the defendant would be 
to ratify that very fraud which has de¬ 
feated the rights of the plaintiff’s credi¬ 
tors by continuing to keep the property 
out of their roach. The answer to that 
is that the creditors or any one of them 
in a properly constituted action can, as 
against either or both of these parties, 
establish their rights and set aside the 
transaction. The only other observation 
that I desire to make is, that I do not 
think that there is any confiict between 
Doc V. Roberts (2) and Prole v. Wiggins 
(3). The distinction between the two 
cases is indicated by Tindal, C. J., in the 
latter and the principle I gather from it 
is this; if the plaintiff can set up a case 
consistent with the terms on the face of 
the document or with what I may call 
the face import of the transaction on 
which ho bases his claim then the defen¬ 
dant cannot defeat that claim by alleging 
a fraud that implicates himself and show¬ 
ing that because of that fraud, the docu- 
jCnent of the transaction is not what it 
'appears to be. That is Doe v. Roberts (2). 
If. on the the other hand the plaintiff 


cannot make a case on the document or 
transaction on its face, but has to go be¬ 
hind and allege some other transaction 
which involves implicating himself in a 
fraud with the defendant, then the de¬ 
fendant must succeed. That is the case 
of prole V. Wiggins (3). In other words 
that party fails who first has to allege the 
fraud, in which he participated. 

s,n./r.k. Appeal dismissed. 
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Sadasiva Aiyar, and Bakewell, JJ. 

A. Bharadwaja Mudaliar —Defendant 
—Appellant. 

V. 

Arunachalla Gjirukkal and others 
Plaintiff's—Respondent. 

Appeal No. 113 of 1917, Decided on 
loth November 1917, against order of 
Sub-Judge, North Arcot, in A. S. No. 100 
of 1916. 

(a) Provincial Small Cau*e Court* Act 
(9 of 1887), Art. 13—Due* of office of Ar* 
cheka fall under Art. 13. 

A suit to recover an amount alleged to beduee 
to a hereditary archaka of a temple as tbo duos 
of his office falls under Art. 13, 31 I. C. Q06. 
Poll [P 367 0 2] 

(b) Jurisdiction—Claim not wholly cogni¬ 
zable by Small Cause Court—Suit lie* to 
regular side. 

If any portion of a claim is not cognizable by 
a Small Cauee Court the whole claim should be 
brought in the regular Court. 38 I. C. 371 Foil. 
® [P2367 C 2] 

(c) Limitation Act (9 of 1908), Art. 102— 
“Wages" include monthly salary—Claim for 
salary and perquisities of office of Archaka 
is governed by Art. 102. 

The term ‘wages’ in Art. 102 is a very general 
term: although it is usually used in connexion 
with daily wages, it also includes the wages pa>n 
as monthly salary. 

A claim therefore for the salary and perqui 

sites of office by the archaka of a terapie, whose 

position is e5S?ntially that of a servant under the 

temple trustee, is governed by Art. 102. 

^ [p 368 C 1] 

(d) Limitation Act (9 of 1908 ).Arl*. 36 and 
102 — Perquisites of office recoverable from 
third person is not wage*—Suit to recover 
same—Art 36 and not Art. 102 applies. 

If the perquisites are received from third per* 
sons, thay are not wages and if the claim is 'nr 
their recovery from the trustee as in tort. 
and not Art. 102 will apply. [P<368 0 1J 

T. Narasimha Aiyangar and -N. S. 
Rangasioami Aiyangar —for Appellaot. 

K. Bashyam Iyengar —for Respon¬ 
dents. 

Sadasiva Aiyar, J.— Defendant 1 ta 
the appellant. The appeal is against the 
order of remand passed by the appellate 
Court which held that the plaintiff s suit 
was not wholly barred by limitation, the 
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Coarb of firsb iastanoa having hell other- use." 

wise anl dismissal the suit. The mat - I ^^.^3 oon- 

rial allegations in the plaint are as - ^ jg^ ^^^0 compensation for 


Court of first instance having held other- ceil 

wise and dismissed the suit. The mate- the 

rial allegations in the plaint are as fol- bo 

ou r 

*°WThe two plaintiffs (father and son) me 
are the hereditary Archakas of the fa- he 

mous temple at Tiruvannamalai Defen- wi 

dant-appollant 1 before us is the trustee th, 
of the temple. Defendant 3 is the temp e thi 

Peishkar. Dafendant 1 m ‘lune 
suspanded the plaintiffs from office. De- oo 
Cendant 3 intimated this fact to the ap 
plaintiffs on I9th June 1912 and the sus- w] 

pension of the plaintiffs lasted till 3rd 

July 1912. (b) The plaintiffs contend m 

that the suspension order was illegal and cc 
unjust and that defendant 3 maliciously ai 
made misrepresentations to defendant 1 cl 
and made defendant 1 pass such an un- 
mst order, (c) Defend mt 4 discharged tl 
the duties of the office during the U n 
days during which the plaintiffs remained L 
under suspension. The plaint conclude 
for the following reliefs: (l) \ 

days of suspansim, Rs. 4-14-4. (i.) The ^ 

value of perquisites from other sourcss 1 
during such perioi.Rs. 25. (3) Damages s 

for mental distress, loss of dignity, etc., r 

Rs. 50. Total Rs. 79-14.4 ^ 

The District Munsif dismissed thesuit, . 
applying Art. 36. Dim. Act which allows i 
two years for a suit for compensation for 
any malfeasance, misfeasance or non¬ 
feasance independent of contract and not 
spemally provided for. The suit was 
brought on 23th June 191-), the cans® of 

action having risen on 19th June U1-. 

more than two years before the suit was 
brought. The plaint was filed on the 
day on which the TiruvannamaUi Dis¬ 
trict Munsif’s Court opened after the 
summer vacation and if the limitation 
period of three years under Art. 62 or 
Art. 102 applied, the claim for at least 
Rs. 4 14-4 (the pay) was not barred. If 
Art. 120 applied (which provides six 
years) to the claim for pay, then also the 
District Munsif was not justified in dis¬ 
missing the whole claim as barrel. The 
Subordinate Judge, in appeal, held that 
Art. 120 appliel so far as the claim for 
the pay (Rs. 4-14-4) and the perquisites 
fRs. 25) against defendants 1 to 3 was 
cancernel. .As regards the claim against 
defendant 4 (the locum tenons during the 
plaintiff’s suspension) the Subordinate 
Judge was inclined to apply Art. 62 
(anlonlyin the alternative Art. 120), 
defendant 4 having “constructively re- 


curuo i, uiiau W, V.-.- - . A 

mental ffistress, loss of dignity, etc., I 

held that Art. 3fi applie.! and 
with the District Munsif in dismissing 
that portion of the claim as barred. 11a 
then remanded the suit 'o'- ‘lisposal n 
respect of the claim for Hs. ' ' 

ooutontion for the defendant the only 

appellant before us, on appeal is that tne 
whole claim including the claim for 
salarv and perquisities is a claim for da- 

mages for tort and not for a breach o 

contract, and hence .^rt. 36 alone app le 

and a suit even for thi3_ portion of the 
claim was barred by limitation. 

A preliminary objection was taken ny 
the respondents to the appeal on_^ the 
ground that the suit was of a amall 
Cause nature an3 of the value of less 
than Rs. 500. We overruled it following 
the decision of Srinivasa Aiyangar. J.. m 
Subrayx Achnrya v. Kesava 0padhya 
(l), where the learned .ludge held that a 
suit bo recover an amount alleged to bej 
due bo a hereditary Archaka as the dues 
of his office falls under Xrt. 13 of the 
Schedule to the Provincial Small Cause 
Courts Act. If any portion of a claim is 
not cognizable by a Small Cause Court, 

. the whole claim ought to he brought in 
i tlie regular Court. See Muhmi\o.th Kun 
i hitmmad v. .4c/iara(fi. Parakat (2). 

[ I shall now consider the question of 
. limitation. The suit in the case reported 
3 a.% Suhhier w. Raiiga Aiyangar (3) was 

e brought by a hereditary Sianikam oflice- 
- holder against the Dharmakarbha for the 
6 recovery of emoluments wrongly with- 
n held between the d.xto when the plaintiff 
ir brought a former suit for the recovery of 
)t the office against the trustee and the 
[f date when he recovered possession of the 
iX office in execution of the decree in that 
10 suit. The relevant portion of the judg- 

s- raent is very short and is as follows: 

•'We are unable to aRreo with the contention 
that Art. 36, Lim. Act applies. The case is not 
specifically providea for, and in our opinion 
comes under .art. 10'2.’ ■ 

iCs £ think that neither Art. 36 norj 
^3 Art. 102, which are very generally; 
worded Articles, should be applied if anyl 
other more specifically worded Article 
applies to a case. Art. 102 applies to 
62 1. (1015) 31 I C 20G 

!0), -2. (1017) 38 I 0 373. 

re 3. (IS3J) 9 M L-J 1G3. 
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suits for “wages nofc otherwise expressly 
provided for lu this Schedule.” ‘Wages’ 
is a very general term; though it is 
usually used in connexion with daily 
wages, it also includes the wages paid as 
monthly salary. [See Kalichurn Mitter 
V. Mahorna'l Sohcm (4)]. Art. 4 which 
prescribes a period of limitation of six 
months applies to wages accruing due 
under the Employers and Workmen Act; 
Art. 7 prescribing one year applies to 
wages of household servants, artisans or 
labourers not provided for by Art. 4; 
Art. 101 for a seaman’s wages and pros¬ 
cribes a limitation period of three years. 
T!ie i)laintiti’3 claim in this case does not 
fall under any of the three Articles. It 
therefore clearly falls under Art. 102, 
The piaintilV is the servant of the temple 
paid in monthly wages, though a here¬ 
ditary servant. In SesJmdri Aiyavgar v. 
Ranga Bltattar (d). Benson and Sundara 
Aiyar, JJ.. say at p. 633 of 35 Mad, 

"The position of an Arcbaka, though he may 
have a hereditary tenure in the oflice, is in our 
opinion, es-eulially that of a servant. The 
trustee is the representative of the temple and 
the Arcliaka must be subject to bis disciplinary 
authority.” 

So far therefore as the claim for the 
pay Rs. 4-14-4 due to plaintiff is con¬ 
cerned, I think that Art. 102 applies and 
the suit is therefore not barred by limi¬ 
tation. As regards the perquisites 
(Rs 25), if they are payable bythetemple 
they are part of the wages (that is, re- 
imuneration for work done and payable 
l)y a master to his servant) and the claim 
for them as against defendants 1 and 2, 
trustees, also falls under Art. 102. If the 
perquisites are received from third per¬ 
sons, they are not wages, Art. 102 will 
therefore not apply and the plaintiff’s 
claim as against the defendants 1 and 2 
will be in tort and Art. 36 might apply. 
As regards defendant 3 (the templepoish- 
kar) there is either no cause of action 
against him or the claim against him falls 
under Art. 36 and it is therefore barred. 
As regards defendant 4 if Art. 62 applies 
that is, if it could be held that he re¬ 
ceived the plaintiff’s salary and per¬ 
quisites for the piaintiff’s use [see San- 
kunni Meiion v. Govindii Mcjioti (6),] 
the claim against him for such salary 
and perquisites is not b arrorl, I shall 

4. (18G6) G w R 33 (Civ. Ref.). 

5 (19U) 35 Mad 631=10 I C 648. 

C. A I R 1314 Mad 572=14 I C 254=37 Mad 


nob finally decide just now whether, in 
law, it could be so held. In the result, 
I would modify the order of remand by 
confining it to the plaintiff’s claims 
against defendants 1, 2 and 3 alone. The 
appeal has substantially .failed against 
the contesting respondents. Defendant 1 
(appellant) will therefore pay the [dain- 
titls (contesting respondents) costs in 
this appeal. 

Bakewell, J.—I agree. 

S.N./r.k. Order modified, 
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Phillips, J, 

Vengu Naid^i and others —Petitioners. 

V. 

Deputy Collectcr of Madura Division 
— Of'po ibe Pivrty, 

Civil Misc. Petns. Nos. 2137 to 2139 

of 1916 Decided on l9th September 1916. 

(a) CivilP. C. (5 of 1908),S. 151-Courlha* 
power to consolidate appeals—cases should 
be fit to justify loss of Court fees. 

An Appellate Court has inherent power to 
consolidate appeals, though it is not conferred 
by statute, and Courts can, if necessary, invoke 
the provisions of S. 151, Civil P. C. for the 
purpose, U* 

Courts should however consider whether there 
is a fit case for consolidation having regard to 
the loss of revenue in Court-fees by allowing 

consolidation. LI’ ® h 

(b) Land Acquisitation Act (1 of 1894), 
Ss. 12. 18 and 20-One notice with respect 
to several plots — One application under 
S. 18 and one reference made— Award was 
however split up—Claims in such case 

be allowed to be consolidated—Civil P- 
(1908) S. 151. 

Where in respect of several plots only one 
notice was sent to the owner under S. 12 (2) oftha 
Land Acquistion .\ct and he presented only on® 
application under S. 18 and ouo reference was 
made by the Laud .Acquisition Officer to the 
District Court, the fact that the award was 
split up by the latter should not prejudice the 
party who is entitled to treat it as one 
Lward. [P 369 0 21 

The absence of request for consolidation in the 
lower Court does not bat consolidation in appea* 
whore the award was split up in the lower Court 
without notice to or knowledge of the party. 

tP 369 C2, P 370 C 1) 

K.S. Jayarama Aiyar —forPetitiooer. 

V. Ramesam — for Opposite Party 

Judgment.—This is ao application to 
coDSolidafce the several appeals from 
awards passevi by the District Judge of 
Madura on reference mv^de to him by the 
Land Acquisition OflScer under S. 18 Act 
1 of 1894. Several references appear to 
have been made to the District Judge, 
but they were all in connection with land 
taken ’up for the extension of Madura 
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town, except one with which we are not 
now concerned. The District Judge trea- o 
ted all the reterenoes as 47 separate peti- S 
tions and passed a separate award on each \ 
of these, although they were _ all tried to- t 
gether and were disposed of in one judg¬ 
ment. It is not quite clear whether the i 
Land Acquistion Officer divided up the i 
references in this way, either of his own i 
initiative or at the request of the District ' 
Judge, or whether it was done by the 

District Judge himself. 

The first question argued is whether 
this Court has power to consolidate ap¬ 
peals. No express power to do so is con¬ 
ferred by the legislature, but such power 
has been held to be inherent in the Cou^, 

and I think, has rightly been so held. So 
long ago as 1871 the Calcutta High Court 
approved of the consolidation of tw’o suits 
and their disposal by one decree. Enayeto- 
ollah V. liadha Chant Boy (l). In H’as/u 
Proscbd Singh v. Secy, of Siuic(2) appeals 
from 44 references under the Land 
Acquisition Act Nvere ordered to be con¬ 
solidated. In Fink v. Secy, of State (3) 
it was held that in that case it was too 
late to consolidate the appeals from refer¬ 
ences under the Laud Acquisition Act, 
but the Court pointed out the incon¬ 
veniences that arose from the failure to 
consolidate and remarked that the Judge 
and the Collector should have consolida¬ 
ted the references. In Dorahji Cursetji 
Shroff, In re (4), Macleod, J., held that 
the Court had power to consolidate, and 
relied on Fink v. Secy of State (3). Re¬ 
ference may also be raadeto In the matter 
of the "Falls of^ Ettrick" (o), where the 
question is ccnsideredi There appears to 
be no decision of this Court on the point, 
and the only case at all analogous is that 
when two appellate decrees have been 
passed on appeal from one decree, the 
second appeals are consolidated into one 
Gangulakurti Sanyasi Lingam v. Ntdu- 
gonda Gavaramma (6), but the analogy 
is somewhat remote. Consolidation is al- 
lowad in England and consequently I 
agree with the Calcutta and Boraay High 
Courts that a Court has power to con- 
Bolidato appeals and would, if necessary, 
iavoke tlis provisions of S. 151 Civil P. 
C.,in support of the proposition. 

(1S71) 15 W R'395/ 

2. (1902) 29 Cal 140. 

3. H907) 31 Cal 699. 

4. (1903) 10 Bora L R 676. 

5. (1895) 22 Cal 511. 

C. (1906) 16 M L J 411. 


obfecti;; to c^osoHdation only on the! 
ground that if it is allowed the public re-i 
venues will ba deprived of a portion ot, 
the Court-fees payable by appellants. \> e, 
have therefore to consider whether this, 
is a fit case for consolidation. Although, 
several plots of land were acquired from 
appellants, only one notice was served on, 
them under S. 12 (2) Land Acquisition. 
Act in respect of all the plots, and unilerl 
S. 18 Land Acquisition Act the appellants! 
only made one application totheCollector, 
to refer their objection to the award.j 
Under S. 20 Land Acquisition _ Act the; 

Court has to determine the objection, i. .,| 

the objection referred to in S. 18 (2). Thei 
fact that only one notice was sent under| 

S. 12 and one objection filed under S. loj 
would prima facie indicate that there wasj 
only one award, the correctness of which 
had to be determined by the District, 
Court. The fact that the award contained; 
several items does not make it as raanyi 
awards, for there is no reason w’hy one, 
single award should not decide many| 
questions referred for decision. So. far^ 
therefore as appellants were concerned, 
fehere was only one aw'ard which was re-, 
ferred under S. IS for the decision of the 
District Court. The fact that, in thei 
arbitration proceedings before the Dis¬ 
trict Court, the award was split up and 
amalgamated with other awards, which 
had reference to other claimants, ought 
not to be allowed to prejudice the right 
of the appellants to treat their award as 
one, and they appear to be equitaoly 
entitled to consolidation. 

' A further objection is taken that the 
' appeals cannot be allowed to be consoli- 
‘ dated as there was no consolidation nor 
‘ even a r6:iue9t for consolidation in the 
* lower Court, and reliance is placed on 
^ Bakhal Chandra Tewanj v. Mnnmntha 
' Nath Milter {!) and Janardan Kishore 
^ LaiSib Prasad (8). These are 

T however appeals not from suits, but from 
^ arbitration procQediagsujr?^ Secy, of State 
^ v.Chelihani Bama i2ao (9), and in the 
lower Court there was no occasion for 
[’ for appellants to ask for consolidation. 

' They had been furnished with only one 
award to which they objected and con- 
sequenbly there was only their ob ject ion 

7. (1911) lOTO 415. 

8. (1916) 43 Cal 95=36 I C 179. 

9. A I R 1916 P C 21=35 I C 902=39 Mad 
617=43 I A 197 (P C). 
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feo be disposed of, and it was disposed of 
in conjunction with other objections at 
one bearin'’ and by one order. The split- 
iting up of the award by the referring 
lOfficer or by the Court may not even have 
been known to the parties, and in any 
jcase there was no occasion for the claim- 
jants to take any objection at the hearing, 
:for all the cases were heard together. 
]The splitting up of the awards, if jna'Je 
by the Land Acquisition Ollicer, was ap¬ 
parently not communicated to the par¬ 
ities under S. 12 (2) Land Acquisition Act 
'and consequently there was only one 
valid award, so far as the appellants are 
concerned, and they are entitled to 
[appeal against it in one appeal. The 
petition is therefore allowed with costs. 
Civil Miscellaneous Petitions 2138 and 
2139 follow the order in the petition. 
The time allowed for the payment of the 
costs is three months from this date. 
s.n./r.K. Petitions allowed. 
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Wallis, C. J. and Sadasiva Aiyar, J. 

Nynom Veciill ^layan Kntti —Plaintiff 
—Appellant. 

V. 

Valappilakath Kunkammad and others 
—Defendants—Respondents. 

Second Appeal No. 152 of 1917, Deci¬ 
ded on 21st December 1917, against de¬ 
cree of Dist. Judge. South Malabar, in 
A. S. No. 143 of 1916. 

(a) Landlord and Tenant — Ejectment— 
Ejectment decree granting compensation to 
tenant under Malabar Compensation for 
Tenants’ Improvements Act becoming un* 
executable by lapse of time—No fresh suit 
on same cause of action lies — Civil P. C. 
S. 47 and O. 2. R. 2. 

A landlord wbo obtains a decree in ejectment 
against bis tenant, which also directs payment 
of compensation to the latter under the Malabar 
Compensation for Tenants’ Improvements Act, 
cannot, on the decree becoraiog barred, maintain 
another suit on the same cause of action; 29 I C 
559 Diss. from and 25 Mad 300 {PB), Appl. 

CP 371 C 11 

(b) Civil P. C. {5 of 1908), S. 47—Decree 
becoming unexecutable by bar of limitation 
—No fresh suit for same relief lies. 

Pet C. J .—When a man has a cause of 

action and brings asutt upou it, that cause of 
action ig merged in the decree, transit in rem 
judicatum, and then his remedy is in execution 
and if be does not enforce his remedy and 
allows it to become barred, his rights are gone. 

[P 370 0 2l 

The payment of compensation which is assess¬ 
ed in a suit for ejectment by a decree under the 
Malabar Compensation for Tenants' Improve¬ 
ments .\ct, is matter relating to execution and is 


intended to be dealt with as such. According to 
the scheme of the Act, the decree for ejectment 
on payment of compensation is left to be govern¬ 
ed by the law of limitation with regard to the 
execution of decrees and it was not intended to 
interfere with the general ‘principle that a man 
who sues on his cause of action and obtains a de¬ 
cree and allows his decree to become barred has 
no further remedy. [P 371 C 2] 

Per Sadasiva Aiyar, r/',— When a pUintifI has 
obtaiucd in one suit based on some legal title a 
decree for the reliefs which be was entitled to as 
against a defendant and has allowed that decree 
to become barred, he cannot be allowed to bring 
another suit for obtaining tbb very same relief 
against the very same defendant, though on a 
difTerent bas’s, if the latter ground of claim is 
founded on a right or title which existed and 
could have been relied on as a basis of relief when 
the first suit was brought. tP3<lC2l 

G. Madhavan Nair —for Appellant. 

M. N, Krishna Aiyar for Respon- 
deotg. 

Wallis, C. j. —This case raises a ques¬ 
tion of considerable importance and in¬ 
terest namely, what is the effect of a 
plaintiff, who obtains a decree in eject¬ 
ment in Malabar directing payment-of- 
compensation, allowing that decree to be¬ 
come barred. The question is whether 
he is entitled to maintain another suit, ag 
it is contended, upon his title, a proposi¬ 
tion which is supported by reference to 
the decision in Kutti Ali v. Chindan (1). 
Now, the ordinary principle is that, when 
a man has a cause of action and brings a 
suit upon it that cause of action is merg 
ed in the decree, transit in rem judicatum; 
and then his remedy is in execution and 
if he does not enforce his remedy and al¬ 
lows it to become barred, his rights are 
gone. When a lessor sues to eject a les¬ 
see, he has to prove that there was in 
existence a lease and a determination of 
that lease. That is his cause of action, 
and if he gets a decree and allows that 
decree to become barred, it seems to me 
that, on general principles, his remedy is 
gone. I do not, with great respect, quite 
understand what is meant in Kutti Ali 
V. Chindan (l) by saying that he will 
still be allowed to sue on title. The suit 
on title, I take it. is a suit to eject the 
defendant on the ground that he was a 
trespasser. Even if it could bo said that 
the effect of a decree in ejectment was to 
determine the tenancy and convert the 
tenant into a trespasser, that would not 
apply to the present case where the ten¬ 
ant has a statutory right to continue in 
possession after decree until he is paid 
for his improvements. Furthe r, fhe de- 

"l. (1900i~2^Mid 62yrF B). 
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oiaion ia Kutti Ali v. Chindan (l) seems 
diftioalt to reconoile wilh the subsequeot 
deoisioa of a Fall Bench of five Judges m 
Vedapuratti v. Vallabha Valiua vJJ 

in which it was held, overruling some 
earlier cases, that, where a morgtagor 
brings a suit for redemption and allows 
the decree for redemption to become 
barred, his rights are gone and he cannot 
bring a subsequent suit tor redemption. 

I do not see any reason why the same 
doctrine is not applicable to the case of 
lessor and lessee. 

[jastly, as regards the Malabar tenancies 

I think that the provisions of Ss. 5 and 

6, Malabar Compensation for Tenants 

Improvements Act strongly support the 

view I hive taken and show that it was 

the intention of the legislature that these 

matters should be deaU within execution. 

S. 5 provides that, notwithstanding the 

determination of the tenancy, the tenant 

is entitled to remain in possession until 

ejectment in execution of a decree or order 

of Court. S. 6 deals with the form of 

the deeree in ejectment and the detemi- 

nation of compensation, and the decree is 

to direct that; » *v, 

•‘oQ payment bv the plaintifl into Court of the 

amount so fonnddue and also the mortgage money 

(if anv) the dafendani shall put the plamtif! into 

possession of the land with tho improvements 

thereon,” 

which is very like a decree for redemp. 
tion. Bub-3. (3) deals with cooipensa- 
tion for suhsoTient improvements and re¬ 
valuation. it necessary, of the improve 
ments at the ti no of ejectment. Sub S. (d) 

provides that: ^ „ y,.,\ . „ . 

“every matter arising under pub-b (3J shall be 
deemed to be a question relating to the execu¬ 
tion of the decree within the meaning of Cl (c) 
S. 244, Civil P. C.” 

It seems to me a fortiori that the pay¬ 
ment of bhecompensation which is assess¬ 
ed in the suit by thodocree is still more a 
Imatter, or at least as much a matter, 
relating to execution and is intended 
to ha dealt with as such. As I under¬ 
stand the scheme of the .Act, it is that 
lit leaves the deeree passed under the 
Act for ejectment of payment of compen¬ 
sation to be governed by the law of limi¬ 
tation with regard to the execution of 
decrees, and it was not intended to in- 
terfero’with the general principle, that a 
man who sues on his cause of action and 
obtains a decree and allows that decree 
!to become barred lias no further remedy. 

tr~(i902)’29 Mad 300 (P B). 
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With great respect I am not prepared to 
follow the decision in Kutti Ali v. Chin- 
dan (1) in this case. The second appeal 

is dismisse I with costs. 

Sadasiva Aiyar, J. —When a plaintili 

has obtained in one suit, based on some 
legal title, a decree for the reliefs which 
he was entitled to as against a defendant 
and has allowed that decree to become 
barred, he cannot, in my opinion, bo al¬ 
lowed to bring another suit for obtaining 
the very same relief against the very 


same defendant, though on a difi’erentj 
basis, if the latter ground of claim iS' 
founded on a right or title wliich existed, 
and could have been relied on a basis ofi 
relief when the firet suit was brought. If| 
he had failed in the first suit on the basis 
on which lie had brought it, he might be 
entitled to claim the same relief in a 
second suit on another basis, if this latter 
basis could be treated as atTording a dif¬ 
ferent cause of action. In Chowakkaran 
Kelotk v. Kanivalote Parkjim (3) the 
provisions of 3. (), Malabar Compensa¬ 
tion for Tenants’ Improvements Act and 
the decision in VedapiiTuti v. Vallabha 
Valiya Baja (2) do not seem to have 
been considered and brought to the atten¬ 
tion of the Court. I do not therefore with 
great respect, feel bound to follow the 
(\Q 0 \ 3 \on\u ChoioaJcka}'a 7 t Ivsloth v. JCafU- 

valote Parham (3). 

S X p K Appeal dismissed. 

l'. (1915) i'J i G 669. 
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ABHUR KaHIM and NAl’IIiR. JJ. 

Baghuvalu Naicker — Complainant- 
Petitioner. 

V. 

Si 7 igarani and anothet Accused Op¬ 
posite Party. 

Criminal Revn. No. 677 of 1917 and 
Criminal Revu Petn. 536 of 1917, De¬ 
cided on llth February 1913, from order 
of Thirl Presi lency Magistrate, George 
Town. Malras. in Ca=e No 15911 of 1917. 

(a) Criminal P. C. (1898), Ss. 247 and 259 
—Offences under Ss. 352 and 504, 1. P. C. 
tried together in one case — Accused dis¬ 
charged under S. 259—Held order did not 
operate as acquittal even for offence under 
S. 352. 

On the day fixed for the bearing of a com¬ 
plainant under S>?. 352 and 504, I. P. C., the 
compUioant was absent and the Magistrate passed 
the following order: ‘Complainant absent. Ac¬ 
cuse I discharged: 

Hell: that as there wa® onlv one case before 
the Court, the Magistrate must bo deemed to have 
acted under S. 259, and that the order did not 
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operate as an acquittal cf the accused even in 
respect of the oilonce uuder S. 352, I .P. C, 

fP 37:3 Cl] 

(b^ Criminal Trial—Procedure—Summons 
case and warrant case tried together proce¬ 
dure to be followed is of warant case. 

Where ihero are two offeuces complained of 
one of which is triable as summons case and the 
other as a warrant case, both arising out of the 
fame transacticn, the Court cannot separate the 
two, applying two kinds of procedure, but should 
adopt the procedure relating to the graver charge, 
i. e., the warrant case. [P 372 C 1] 

Per Napier, J .—Unless the Court chooses to 
separate the t.vo ofTcnces a!id take them up, one 
a' a warrant case and the other as a summons 
case, the fact that one of the offences complained 
of and tried by him is punishable by six months’ 
imprisonment or less does not make that part of 
trial a summons case [P 373 C 1] 

R. N. Aiyatujar for 21. Narsiniha7n — 
for Petitioner. 

TF. V. liancjasami Aiyanga )—for Ac¬ 
cused. 

Crown Vrosecutor —for the Crowu. 

Abdur Rahim. J. —A conaplaint was 
made under Ss 353 ani 504, I. P. C , be¬ 
fore the Second Presidency Magistrate. On 
thedate fixed for the case the complainant 
was absent and the Magistrate discharged 
the accused. Then a fresh con)plaint was 
lodged with reference to the same trans¬ 
action before the Third Presidency Ma¬ 
gistrate and he held that so far as the 
offence under S. 352, I P. C , was con¬ 
cerned, the order of the Second Presidency 
Magistrate operated as an acquittal and 
that the case should be proceeded with 
only with reference to the offence under 
S. 504, I. P. G. We are asked to con¬ 
sider whether the order of fhe Third Pre¬ 
sidency Magistrate that there has been 
an acquittal within the meaning of the 
law with respect to the charge under 
S. 352 by reason of the previous order of 
the Second Presidency Magistrate is right. 

Tlio case relating to an offence under 
S. 352 is a summons case, inasmuch as 
the punishment for such an offence is not 
more than six months’ imprisonment, 
while the case relating to S. 504, I. P. C-, 
IS a warrant case, the punishment under 
this section being more than six mouths, 
imprisonment. It has been ruled in Raj- 
narain Koonwar v. Lata Tamoli Rant 
i(l) that where there are two offences 
^complained of, one of which is triable as 
la warrant case and the other as summons 
icase, the proper prooedure to be followed 
jis that relating to the greater charge, 
(fiamely, that of a warrant case. There is 
^ expre sj_provi9ion in the Criminal Pro- 

1. (1886) 11 Oal 91. !- 
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cedure Code with reference to this mat¬ 
ter. The learned Judges of the Calcutta 
High Court apparently proceeded on a 
general principle that the procedure to be 
followed should be that laid down with 
reference to the major charge and not the 
more summary procedure with reference 
to the minor offence. Now the Magistrate 
under S. 235. Criminal P. C,, is em¬ 
powered, where more than one offence 
has been committed by a person by a 
series of acts so connected together as to 
form the same transaction, to try all the 
offences at one trial or separately. Here 
the transaction in which the two offences 
are alleged to have l)een committed was 
undoubtedly one and the same and the 
Magistrate could therefore try both the 
offences at one trial. 

Then the question is whether ho treat¬ 
ed the case before him as a tumraons case 
or a warrant case, or as two cases, one a 
summons case and the other a svarrant case. 
It seems to mo that if he wanted to try 
the two offences together, the case vvculd 
be one and not two separate cases: and 
the punishment which could be awarded 
against the accused in such a case would 
be more than six months’ imprisonment 
and that would bring it within the defi¬ 
nition of a warrant case. It has been 
pointed oiit by the learned pleader for 
the accused that the complainant was ab¬ 
sent when the case was taken up and he 
argues that it was open to the Magistrate 
at that stage to separata the two charges 
and try them as two different cases, one 
a summons case and the other a warrant 
case, and that we must presume that he 
did so and therefore his order of discharge 
must be taken to amount to an acquittal 
with reference to the offencounder S. 352. 
Bub the Magistrate passed only one order, 
“complainant absent. Accused discharg¬ 
ed.” If he was, as suggested by the 
learned pleader for the accused, treating 
the matter for trial before him as two 
separate cases and svanted to deal with 
the charge under S. 352, I. P. C., under 
S. 247, Criminal P. G., the proper order 
for him to pass would have been one of 
acquittal. Bub he did not pass any such 
order. The order he passed was one of 
discharge, which would bo the proper one 
if he treated the case before him as a 
warrant case coming under S. 259, Crimi¬ 
nal P. G., which authorises him, in the 
absence of the complainant in a warrant 
case, to discharge the accused if theoffenc'* 
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complained of wag oompoundable. It would 
prima facie be unreasonable to suppose 
that where there are two chargaB arising 
out of the same transaction the Magis¬ 
trate would think of separating the two 
applying thereto two kinds of procedure. 
There was one transaction in the course 

of which the two offences are alleged to 
have been committed and^ in such a cass 
the proper procedure, ordinarily speaking 
is to have one trial; and then as laid 
down in Rajnarain Koonioar v. Lata 
Tamoli Baut(l), the case ought to be 
itreated for pur^pse of procedure to be 
followed as a warrant case having regard 
to the graver charge. This rule has been 
followed in Rallabandi Sohhanadrit\u tq 
(2) by a learned Judge of this Court sit¬ 
ting singly and also in Hossein Sardar v. 
Kalu Sardar (3) It is also mentioned 
with approval'in Samsudin, In re (4). I 
'.would therefore set aside the order of 
Third Presidency Magistrate in so far as 
■it bolds that the order ol the Second Pre- 
isidenoy Magistrate dated 27 th August 
il917 amounts to an acquittal of the of¬ 
fence under S. 352,1. P. G. 

Napier, J.— I agree. In my opinion 
there was no summons case before the 
Second Presidency Magistrate at alh The 
Magistrate took the complaint on his file, 
a number was given to it and he was pre¬ 
pared to hear it. The complainant was 
absent and he passed an order which was 
undoubtolly intended to be an order 
under S. 259. Criminal P. G. It is there¬ 
fore clear to me that he was trying the 
whole case as a warrant case. The defi¬ 
nition section does not speak of summons 
offences and warrant offences but of sum¬ 
mons cases and warrant cases, and has 
reference to the case before the Court. 
Whore the Code deals with offences it 
divides them into cognizable and non- 
cognizabie, but whore it is dealing with 
procedure then it speaks not of offence 
but of cases. I am therefore satisfied 
.that, unless the Magistrate chooses to 
separate the two offences which arc com¬ 
plained of and take them up, one as a 
iwarranb case and the other as a summons 
case, the fact that one of tlie offences 
icomplained of and tried by him in one 
joaso is one punishable by 0 months or 
lless does not make that part of the trial 
a summons case. In this view it seems 


Secy, of State 


Madras 373 

to me that the Magistrate bad no option 
but to pass an order nnlov S. 250 if lie 
decided to dispose of the c\so and that it 
was not open to him to apply the proce¬ 
dure which is only applicable where he 
is in fact trying a summons case, namely, 
the procedure under S. 217, lor these 
reasons I agree with the order proposed 

by my learned brother. 

S.N./B.K. Order set aside. 
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Wallis. C. J. and Skshaguu Aiyar. J. 

Siibba Naidu and others De¬ 
fendants—Appellants. 


v. 




2. (1916) 39 Mad 603=29 I C 668. 

3. (1002) 29 Cal 481. 

4. (1898) 22 711. 


Secy, of Siflfc-Plaintiff-Respoaaent 

Appeal Suit No. 303 of 1014, PeciAed 
on 2Dd February 1917. . ‘ 

(a) Deed—Construction - Mining leaSw 

Provision restraining lessee from assigning 

and empowering lessor to re-enter on assign¬ 
ment cannot be enforced. 

Per Ses/iajiri Aiyar, J., {Wallis, G. - ., 
expressing any opinion).—A provision lu a min¬ 
ing lease restraining the lessee from assigning and 
empowering the lessor to re-outer m the event of 
assignment cannot be enforced where the lessee 
mortgages his right, unless the whole of 
is transferred to the mortgagee. *^1 ^ ’'-J 

(b) Transfer of Property Act (4 of 188^), 

S. 58 — Mortgages — Kinds of—Property 
situated in the muffasal—Hindu executing 
English mortgage—Absolute interest is not 
transferred. 

The definition of the various classes of mort¬ 
gage contained in S. £8, T. P. Act should not 
be read as amplifying the quantum of interest 
which a mortgage bv law confers upon the mort¬ 
gagee. Cls. (b), (c), (d) and (e) only proscribe 
the forms in which the various mortgages are 
to be expressed. The general legal effect is that 
which is predicated in Cl. (a). 

Where the mortgaged property is situate in 
the muffasal and one of the parties is a Hindu, 
an English mortgage, notwithstanding the form 
in which the document ia expressed, does not 
transfer an absolute interest in favour of ^be 
mortgagee : 7 Cal. 394, Dist. ^ [P 376 C Ij 
(c) Lessor and Lessee—Mining lease pro¬ 
viding lessee to work mines c<^tinuously 
without voluntary intermission—Onus is on 

Whore a lease of mines provides that the 
lessee should work the mines continuously with¬ 
out voluntary intermission and in a skilful and 
workmanlike manner the burden of showing 
that the lessee has not worked as afor*. said lies 
on the lessor. 

The mere fact that a sufficient quantity of 
mineral is not produced is not enough to show 
that the mine has not been worked contiuuouslv 
and efficiently. T 376 C 2) 

(d) Mines - “Proper and v/orkmanllke 

manner”—Meaning explained. 

A proper and workmanlike manner may not 
mean the best possible mode of working for 
the lessor, but it mean.s in such a manner as 
shall not be simply an attempt to get out of 
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the earth as much mineral as can be got for the 
particular purpose of the lessee, regardless of 
any ordinary or workmanlike proceeding! 

S. Sri7iivasa A 'njangar.K. Piaja Aiyar 
and S. Desikachajiar —for Appellants. 

V. Bamesam and S. K. Parthasarathy 
Aiyeiujar —for Kesi'ondent. 

Wallis, C. J. —This is an appeal from 
so much of bho decree of the District 
Judge of Nellore in Original Suit No. 7 
of 1912 as declared that the right of the 
defendants in the lands convened in the 
mining leases of the Tellahodu D. F., 
and Palamani mines had determined and 
gave the plaintiffs a decree for mesne 
profits and possession. The District 
Judge found against theplaintiffon issued 
that the defendants had nob incurred for¬ 
feiture under their leases by failing to 
work their mines continuously and with¬ 
out voluntary intermission and in a work¬ 
manlike manner, but that they had done 
so by executing the mortgage, Ex. 04 
of iGth August 1009, which was an as¬ 
signment of the premises demised with¬ 
out the lessor’s consent. For the appel¬ 
lants it is contended, firstlv, that this 
ground of forfeiture was not pleaded or 
made the subjectofan issue,and secondly, 
that the mortgage in question did not 
amount to an assignment within the 
meaning of the clause against assignment. 
The plaint, after referring to the leases 
and to rules under which they were 
granted, sots out in paras. 6 and 7 the 
substance of the covenant for continuous 
working without voluntary intermission 
in a skilful and workmanlike manner, and 
the condition of re-entry for breach of 
any of the covenants in the lease, and in 
paras. 9 and 10, as originally frarned, 
alleges that the defendants had failed 
to start work in some of the mines 
and as regards the others liad failed to 
work them “continuously or without 
voluntary intermission and in a work¬ 
manlike manner." Para. 11 goes on to 
state that it had become clear that owing 
to their extravagance and mismanagement 
they had lost credit and it was impossible 
for them to resuscitate their business, 
and that it was also found that they had 
mortgaged the mines and entered into 
various transactions with divers persons 
touching the right to the mines which 
they had no right to do without the 
previous permission of the Government. 
Para. 12 then states that under the cir¬ 


cumstances stated above the Government 
cancelled the nine leases. 

As I read the plaint the case set up is 
that in consequence of the breaches speci¬ 
fied in paras. 9 and 10 of the covenant 
set out in para. G, the plaintiff had deter¬ 
mined the leases under the power of re¬ 
entry specified in para. 7. Para. 11 
I think merely refers to some reasons 
which induced the Government to insist 
on their rights of forfeiture, viz , that 
by extravagance and mismanagement the 
lessees had lost credit and were not in a 
position to resuscitate the business, and 
that they had mortgaged tlie mines to 
the creditors and entered into various 
transactions with divers persons touch¬ 
ing the right to the mines which they 
had no right to do without the previous 
permission of Government. Para. 12 
whilst stating that the Gcvernroenb had 
cancelled the leases in the circumstances 
stated above leaves the legal grounds of 
forfeiture to he ascertained from the 
earlier part of the plaint (paras. 6 to 10) 
where they are duly pleaded, and cannot, 
I think, ho read as ju4ifving the cancella- 
tion pleaded on the ground of any of the 
matters referred to in para 11. Some 
of the matters referred to in para, 11 
are not grounds of forfeiture under the 
lease; and, if it had been intended to 
rely on them as such, both the particular 
covenants and the breaches relied on 
would have been specifically pleaded as 
in the case of the covenant for con¬ 
tinuous working. The defendants in 
para. 9 of their written statement were 
fully justified in treating the grounds of 
forfeiture as contained in paras. 8 to 
10 of the plaint, and in only applying 
for particulars as regards the alleged 
failure to work continuously, though 
they took occasion in para. 8 to answer 
the allegations against them in para. 11 
of the plaint. 

In this paragraph they expressly denied 
the execution of the mortgage referred 
to in para. 8, and, if the plaintiff’s ad¬ 
visers had understood that the execution 
of these mortgages was relied on as a 
ground of forfeiture, it would have been 
their duty to ask for an issue as to whe¬ 
ther any such mortgages had been exe¬ 
cuted, and, if so, whether they consti¬ 
tuted a breach of the covenant not to 
assign, in the same way as they obtained 
an issue as to the alleged failure to work 
continuously, etc., in which case the 
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defendants would have had an oppor¬ 
tunity of asking for any other issues 
they might wish for with regard to the 
ground of forfeiture. This in my opinion 
shows conclusively that the pleadings 
were not then regarded as raising any 
question of forfeiture on this ground. It 
has been suggested that this question 
may be raised under issue 4, but that 
issue was clearly raised with regard to 
the specific pleas in paras 10 and 11 
of the defendant's written statement and 
cannot be extended so as to include 
matters not properly pleaded. No such 
question then arose in the pleadings or 
issues, What happened at the trial, as 
appears from the B diary, was that after 
P. W. 8 had been examined and almost 
at the close of the plaintiff’s case the 
plaintiff marked a number of agreements. 
Ex. O series, which were not proved by 
witnesses bub admitted apparently for 
the defendants without objection. Our 
attention has not been called to any 
reference in the subsequent oral evidence 
to Ex. 04, the mortgage now in question, 
bub defendant 1 hav.ng been questioned 
at the close of his cross-examination as 
witness 1 for the defence, as to his in¬ 
debtedness deposed in re-examination 
that he had not obtained any advances 
under Ex. 05 and Ex. 06 and had got 
back the documents. 

It appears, however from the B diary 
that at the very end of the case, on 
25bh March 1914, after the close of 
the plaintiff's evidence in rebuttal and 
on the day fixed for argument the de- 
fondants filed Ex. 17, the plaint in 
Original Suit No. 41 of 1913, in which 
the mortgagees under Ex. 0-4 sued the 
present defendants on their mortgage. 
Tlie relevancy of the document appa¬ 
rently was that it did nobtreab Ex. 0-4 as 
a mortgage of the mines themselves. The 
fact that the defendants filed it at the 
very last moment may show that they had 
hoard this case was to ho raised, not that 
they consented to its being raise.1 or went 
to trial upon it. At the final argument 
the present Advocate-General, who was 
brought in to sum up the case for the de¬ 
fendants, contended, and in my ofunion 
rightly, that the questions whether the 
execution of mortgages pub in evidence 
constituted a breach of the covenants and 
whether the leases had been cancelled on 
that ground did nob arise in the case and 
I think for the reasons already given, the 
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District Judge was not justified in treat¬ 
ing this question ns raised in the jjlainb 
and as covered bythe second part of the 
fourth issue. 

If the plaintiff’s advisers desire to rely 
on the ground of forfeiture it was their 
duty to ask for an amendment of the 
plaint, and if this had been granted the 
defendants would have been entitled to 
pub in fresh pleas and appropriate issues 
could have been raised. Moreover this is 
a case of forfeiture and without saying 
that there are any special rules of plead¬ 
ing applicable to such cases, I think the 
Court shoidd be specially careful to see 
that the forfeiture is nob upheld on 
grounds on which the parties have not 
gone to trial. This is sufficient todispose 
of this part of the case, and it is unneces¬ 
sary for me to express any final opinion 
on the contention of the learned Advocate- 
General that Ex O 4, which is an Eng. 
lish mortgage and would operate as an 
assignment in England has not this effect 
in India because under S. 58 (a), T. P. 
Act, it is only a transfer of an interest in 
specific immovable property for securing 
the payment of money and does not pass 
the whole interest to the mortgagee but 
only certain rights including apparently 
the rights to possession as mortgagee and 
to foreclosure or sale. (After discussing 
the evidence as to the working of the 
mines his lordship concluded) If the idain- 
tiff had relied on a breach of the covenant 
as far as possible to obtain mica, his case 
would have bean overwhelming but put¬ 
ting this altogether out of the case as not 
relied cn in paras. 9 and 10 of the plaint, 
1 think that looking at the effect of the 
evidence as a whole, both oral and docu¬ 
mentary, for the defendants as well as 
for the plaintiffs, the breaches of covenant 
charged in the plaint are sufhcienlty 
proved to justify the forfeiture and I find 
issue 6 in the affirmative and would dis¬ 
miss the appeal with costs. If follosvs 
from my findings as to the Nandalagunta 
mine on issue 6 that the plaintiff’sinerao- 
randum of objections must be allowed 
with costs and the decree varied by up¬ 
holding the forfeiture of this mine also. 

Seshagiri Aiyar, J. — I agree with 
the judgment of the learned Chief Justice, 
I shall first say a few words on the quos. 
tion whether the execution of Ex. 0 4 
caused a forfeiture of the leases and then 
deal shortly with the other questions. 
The learned Advocate-General contended. 
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(1) tbafe the mortgage Ex. 0-4 did not 
transfer any rignfc in the mines; (2) that 
the transfer, if any did not amount to an 
assignment of absolute interest in the 
properties: and (3) that it was not open 
to the Government to claim a forfeiture 
upon this ground as it was not specifically 
pleaded in the plaint. Upon the first 
point, I am unable to agres with the con¬ 
tention put forward. The operative por¬ 
tion of Ex. 0-4 makes it abundantly clear 
that all the mines were intended to be 
transferred to the mortgagee. Upon the 
second question, I have come to the con¬ 
clusion that the contention of the learned 
Advocate-General must prevail. S. 58, 
Cl. (a), T. P. Act, contains the definition 
of a mortgage. It begins by stating that 
a mortgage is the transfer of an interest 
in specific immovable property. It does 
nob say that a mortgage effects a trans¬ 
fer of the whole of the property to the 
mortgagor. Cls. (b). (c), (d) and (e) are 
illustration of the general definition; 

(b) refers to a sample mortgage; (c) to 
a mortgage by conditional sale; (d) to a 
usufructuary mortgage; and to an English 
raortgigo. These definitions of the 
various classifictions of the mortgage 
should neb bo real as amplifying the 
quantum of interest which a mortgage by 
iaw confers upon the mortgagee. Cl. fb), 

(c) . (d) and (e), only prescribe the forms 
in which the various mortgages are to be 
expressed. The general legal effect is 
that which is predicated in Cl. (a). It 
jwas common ground that Ex. 04 con¬ 
forms to what is known as an English 
mortgage. It is true that the language 
of the definition suggests that the i)roper- 
ties are transferred absolutely to the 
mortgagee. Bub that to my mind is not 
conclusive of the legal rights created by 
the document. When we turn to S. 98, 
T. P. Act, we find that parties in the 
case of these four mortgages are not to be 
governed entirely by the rights and liabi¬ 
lities created by the contract. Whereas 
in the case of anomalous mortgagee, the 
rights and liabilities are solely regulated 
by the contract of the parties, in the case 
of these four mortgages and the oombina- 
tion of some of them the rights and liabi¬ 
lities are governed by S. 58, T. P. Act. 
It is well’ settled that unless the whole 
of the interest of the mortgagor is trans¬ 
ferred to the mortgagee, there can be no 
forfeiture with reference to a clause not 
to assign, under an English mortgage. 


West V. Dohb (l) lays this down explicit¬ 
ly; and that is followed in Serjea7it v. 
Nash Field andCo. (2), therefore it seemsj 
bo me that the transfer of the mines' 
under Ex. 04 did not violate the condi¬ 
tion not to assign contained in the lease. 
It was held in Shurnomoyee Dasi v. 
Srinath Das (3) that a mortgage in bh 0 | 
English form between Hindus of lands in' 
the mofussil has always been treated by 
the Court as a mortgage by conditional 
sale. There is the dictum of Pontifex, J.,' 
in Manly v. Patterson (1), that if the 
parties happen to be both Englishmen.j 
all the incidents of an English mortgage! 
would apply to such a transaction. 

In the present case, the property is 
situated in the mofussil and one of the 
parties is a Hindu. Consequently the 
dictum in Manly v. Patterson (4) does 
nob govern the present case. Both Mr. 
Shephard and Mr. Ghose, in their com¬ 
mentaries on the Transfer of Property 
Act, say that notwithstanding the form 
in which the document is expressed, an 
English mortgage does not transfer, in 
India, an absolute interest in favour of 
the mortgagee. I am of the same opinion. 

I therefore hold that Ex. Oi did not offend 
against the condition not to assign the 
interest of the lessee without the sanc¬ 
tion of the Government. The other mort¬ 
gages are either simple or only convey a 
fractional interest in the mines. The 
learned Government Pleader, Mr. Rame- 
sam. did not rely upon these mortgages 
as having led bo the forfeiture. I entirely 
agree with the learned Chief -Tustice that 
it is not open to the plaintiff to rely upon 
bho execution of Ex. 04 as the cause of 
the forfeiture, as that was nob properly 
pleaded. 

The learned Advocate-General conten¬ 
ded that there was a waiver of forfeiture 
by the Government. Issue 5 raises 
this question. I am nob satisfied that 
the District Judge has shut out any evi¬ 
dence on the question. The facts relied 
on as showing the waiver have been dis¬ 
cussed very fully by the District Judge 
and I see no reason to differ from bis 
conclusions. The learned Government 
Pleader sought to support the judgment 
of the District Judge upon a point decid¬ 
ed by him against the Government. He 

1. 11870} 5 Q B 1G0=:10 B & S 987. 
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has held that the burden of showing that 
the defendants did not work their mines 
continuously without volunbaiy intermis¬ 
sion in a skilful and workm\nlike manner 
lay upon the Government. There can be 
no question that he is right. The ques¬ 
tion is wheth.er on the f\ct3 his conclu¬ 
sions are justified. The test as to what 
is noeant by working the mines in a skii. 
ful and workmanlike manner is not easy 
to lay down. In Leiois v. Fothergill (5) 
Lord Hatherley, L C., says; 

“A proper and workmaulike manner may not 
mean the best possible mode of vroiking for the 
lessor, but it means in such a manner as shall 
not be simply an attempt to get out of the earth 
as much mineral as can be got for the particular 
purpose of the lessee, regardless of any ordinary 
or workmanlike proceeding.” 

In Wheatley v. Westminster Brymbo 
Coal Co. (6) it is pointed out by Malins, 
V. C , at p. 550 that the mere fact that a 
sufficient quantity of mineral is not pro¬ 
duced is not enough to show that the 
mine has not been worked continuously 
and efficiently. The judgment suggests 
that if the sleeping rent is procured that 
would enable the lessee to continue 
to work. The position of the Govern¬ 
ment would have been strengthened 
if evidence had been let in to prove 
the yielding capacity of the mines during 
the years 1909 and 1910. There is evi- 
• dence that the two important mines, 
Tellabodu and D, were very deep and 
that water had accumulated in them 
Export evidence could have been let in to 
show within what time water could have 
been pumped out and how much mica 
could have been won by the employment 
of more coolies. It is to he regretted 
that the plaintiff has not chosen to assist 
the Court by giving more speciBc and 
more relevant evidence. The question 
has now to be decided on the materials 
placed before the Court. The statements 
annexed to the plaint and Exs. M, N, F 
and H series afford us some guide. There 
can be no question that in 1909 themines 
were worked for a less number of days 
than in the previous years, that only a 
few coolies were employed in that year, 
and that the quantity of mica won from 
the mines was very small. There is evi¬ 
dence that the defendants were pecunia¬ 
rily in an embarrassed condition, and 
were unable to find the necessory funds 
f or the working of th ese mines. Under 

5. {1H70) 5 3ch 103. 

6. (1870) 9 Eq 538. 
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these circumstances, can it he said that 
the mines were worked continuously and 
without voluntary intermission. The 
District Judge has been hampered a great 
deal by the way the case was laid hoforo 
him. I hesitated a great deal before com¬ 
ing to the conclusion that his findings on 
the facts should bo upset. But the facts 
referred to by me and which have been 
examined fully and in great detail by the 
learned Chief Justice compel me to hold 
that the plaintiff has proved that the 
mines were not worked continuously and 
without voluntary intermission. I do 
not think it necessary bo deal with tlie 
facts again as they have been clearly 
analysed if I may say so with respect, in 
the judgment of the learned Chief Justice. 
I am of opinion that thedecree of the Dis¬ 
trict Judge should be upheld, though no" 
for the reasons given by him and that 
this appeal should be dismissed with 
costs. I also agree that the memorandum 
of objections should be allowed with 
costs. 

S.N.,R.K. Appeal dismissed. 
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Spenckr and Srsh.\giri Aiyar, JT. 

Stibroya Goundan and others —Defen¬ 
dant—Appellants. 

V. 

Perumal Chettiar —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1808 of 1915, De¬ 
cided on 23rd July 1917, against decree 
of Dist. Judge, Salem, in Appeal Suit No. 
79 of 1912. 

(a) Transfer of Property Act {4 of 1882). 
S. 53 —Transfer, not bona fide and effected 
to defraud creditors—Transferor not benefit- 
ted—Transfer is still void. 

A transfer of immovable property, which is 
not bona fide and which is effected to defraud 
creditors, falls within tb© mischief of S. 53, and 
is void though the transferor secures no benefit 
thereby: A./. B. 1915 P. C. 116, IHsf. 

LP 378 C 1.2 ] 

(b) Transfer of Properly Act (4 of 1882), 
S. 53—Part payment of consideration does 
not validate fraudulent and mala fide trans¬ 
fer. 

Where the transfer is fraudulent and is effec¬ 
ted with a mala fide intent, the mere fact that 
a portion of the consideration is actually paid 
will not clothe the tran-action with reality and 
take it out of the operation of S 53: 4 I. C, 

lUOandlS I. C. 7GS, Foil; 30 Mad 6, Dist. 

[P 378 0 21 

V. Venkatachariar, (or R. Shadagopa- 
chariar and V. K. Venkatarama Aiyar 
—for .\pp0llanb9. 

A. Ramachandraier —for Respondent. 
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Judgment — The case, apparently, 
was not argueJ fully before the Courts 
below. The points arising for decision 
have nosv been discussed in all their as¬ 
pects; and our conclusion is that the de¬ 
cision of the Court below is right. The 
first point for consideration is whether 
the decree obtained by the plaintiff was 
for a debt which was in existence when 
the release deed was executed by defen¬ 
dant 1 to defendant 4 in 1901. To en¬ 
able us to decide this question, we gave 
time to the vakils appearing on either 
side to produce the judgment obtained 
against defendant L by the plaintiff; we 
now admit it under 0. 41, R. 27. Civil 
P. C. as Ex. B. The document is neces¬ 
sary to ooablo us to pronounce judgment 
and as the learned vakils took time to 
produce the document before us, we think 
we have power under 0. 41, R. 27, read 
with 0. 42, to admit the new document 
in evidence, and we accordingly do so. 
From this document it is clear that the 
plaintiff was a creditor beforedefendant 1 
released his rights to defendant 4. Con¬ 
sequently S. 53, T. P. Act, is applicable 
to his claim, if that section is otherwise 
applicable. It was next contended that 
plaintiff being only one of the creditors, 
the suit is not maintainable to impeach 
the release-deed. There is no evidence of 
the existence of other creditors and con¬ 
sequently the decision in Mina Kumari 
Bibi V. Bijoy Singh Dudhuria {l) does 
not govern this case. 

The main contention was that the re¬ 
lease was not fraudulent. The finding is 
that on the date of the release, defen¬ 
dant 1 had sub-mortgaged the right de¬ 
rived by him from defendantd’shusband; 
and that being a man of loose morals and 
reckless habits, he released bis rights in 
favour of the mortgagor’s widow, defen- 
dant 4, w’bo was his near relation. There 
can be no doubt from a perusal of Ex. A, 
the judgment obtained by the sub mort¬ 
gagee against defendant 1 and defendant 4, 
that the object of the release was to de¬ 
fraud the sub-mortgagee; that is to say, 
that the transfer was not bona fide. In 
this view, the decision in Musadar Sahu 
V. Tlakim Lai (2) does not help the ap¬ 
pellant. The Judicial Committee held in 
that case that the essence of the mischief 

1. A I R 1916 P C 238=40 I C 2l2=44 I A 

72=44 Cal CG2 (P C). 

2. A I R 1915 P C 115=32 I C 343=43 I A 

104=43 Cal.521 (P C), 
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contemplated by S. 53, T. P. Act, is that 
there must be an intention to secure a 
beneBt to the transferor; on a reference 
to the judgment of the High Court in 
Hakim Lai v. Mooshahar Sahuii), from 
v^hich Musahar Sahu V. Hakim Lai (3) 
was the appeal to the Judicial Com¬ 
mittee, it is clear that in that case the 
transfer was made bona fide without re¬ 
serving any right to the transferor. In 
the present case, the element of bona fides 
is wanting. Defendant 1 acted recklessly 
and with the evident intention of cheat¬ 
ing his sub-mortgagee. Therefore Musahar 
Sahu v. Hakim Lai (3) does not affect 
the present case. 

It was lastly argued that on the find- 
ing that Rs. 1,500 out of Rs. 4,000 was 
paid, the transaction cinnot be said to be 
fraudulent. This was the argument put 
forward in Chidambaram Chettiar v. 
Sam' Aiyar (4) and negatived by the 
learned Judges. When the matter was 
taken up before the Privy Council. Mr. De 
Gruyther did not apparently consider 
the point arguable; we must therefore take 
it that in cases of similar transactions 
not coming under the Transfer of Pro¬ 
perty .^ct, the fact that a portion of the 
consideration was actually paid will not 
necessarilv clothe the transaction with 
reality. We think the same considera¬ 
tions apply to cases under the Transfer 
of Property Act. The protection sought 
to be given is the same in both the cases; 
and we are prepared to follow Koola- 
yappaBowthery. Balusami (5) and Soma 
Bow V. Doraswamy Chettiar (6), where 
the principle of Chidambaram Crettiar 
V. Sami Aiyar (4) has been extended to 
transactions under S. 53. T P. Act. The 
case of Bhagwant v. Kedari (7) is dis¬ 
tinguishable on the facts of that case. As 
regards the decision in Jaladaiiki China 
Pitchiah, In re (S) it is enough to point out 
that it is a decision of a Single Judge and 
that in that case, there was no intention 
to defeat or delay any one. It may be that 
where a portion of the consideration re¬ 
mains unpaid owing to no fault of the 
transferee, the transaction should not be 
impeached as fraudnlent. It is only to 
that extent we think that the decision in 
Jaladanki China Pttchiah, In re (8) 

3. (1907) 34 Cal 999. 

4. (1907) 30 M%d 6. 

5. (1909) 4 I C 1140. 

6. (1913) 18 I C 768. 

7. (IPCll • 5 Bora 202. 

8. (1911) 3G Mad 29=11 I C 863. 
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should be regarded as au authority. For 
all these reasons wo are of opinion that 
the decision of the learned District Julge 
is right. We dismiss the second appeal 
with costs. The vakil for the respondent 
will pay the necessary court-fee on the 
new document. 

S.N./r.K. Appeal dismissed. 
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ABDDR RAHI.Vt AND OLDFIELD, JJ. 
Chelimi Chetti and others —Appellants. 

V. 

SnbhanJta —Petitioner — Respondent. 
Second Appeal No. 1543 of 1917 and 
Original Civil Revn. Petn. No. 1322 of 
1916, Decided on 29th August 1917, against 
decree of Dist. Judge, North Aroot, in 
Mise App-al No. 18 of 1915. 

^ Hindu Law—Partition— Suit by minor 
does not ipso facto dissolve joint status— 
Plaintiff dying — His legal representative 
cannot claim a* of t’ight to be made parly— 
Civil P. C.(1908J, O. 22. R. 3. 

The filing of a plaict in a suit instituted on 
behalf of a minor for partition does not ipso f icto 
constitute a severAOCO of the jjint family status 
because tbo optijn or choice which the law lod¬ 
ges in a coparcener to effect such severance by 
a mere declardtion of intention must be deemed 
to be limited only to adult members and not to 
persiDs acting on behalf of minors. 

In such a suit it is in the discretion of the 
Court to say whether there should boa division 
of the famiy status or not. 

On the death therefore of a minor plaintiff 
in a suit for partition his legal representative 
cannot claim as of right to be made a oarty to 
and ooniinuo the suit. (P 380 C ] 

A.Krishnaswami Aiyar — for Appel- 
lauts. 

T. Narasimha Aiyanyar. —for Res¬ 
pondent. 

Judgment. —This matter arises in 
connection with a suit instituted on be¬ 
half of a minor member of a joint Hindu 
family for partition. The minor plain, 
tiff died after the institution of the suit 
but before the written statement was 
filed. The respondent before us, who is 
the mother of the plaintiff, applied to 
the First Court to be brought on record 
and for permission to continue the suit 
as legal representative of the deceased 
plaintiff. That Court held that no cause 
of action survived and refused the ap¬ 
plication of the respondent. On appeal 
however the District Judge set aside the 
order of the First Court holding that the 
respondent was entitled to continue the 
suit as legal representative of the plain¬ 
tiff. The contention before us on behalf 
of the defendants in the suit is that when 


SuBBANNA Madras 379 

the minor died whatever rif^hts ho had 
in the family property survived to the 
other members of the family as there 
was no partition. A ratlier interesting 
question was discussed before us as ta 
whether an apppeal lay to the District 
Judge from the order of the Court of 
the first instance but the learned vakil 
for the respondent did not mean to j)er- 
sist in the objection as to whether the 
proper remedy for the defendants in this 
Court was by svay of second a|)peal or 
by way of moving uj in revision. We 
need not therefore decide any such quea- 
tion. 

On the merits the question that re¬ 
quires our decision is whether by the 
filing of the plaint severance was effected 
by the joint status of the family. This’ 
is au important point but there is nc 
authority expressly dealing with it. Ii 
is now settled law especiilly after the 
recent Privy Council decision In Girja 
Bai V. Sida-ihiv Dhundiraj (l) and the 
Full Bench decision of this Court in 
Sundararajam v. Arunachelam Clicity 
(2), that it is open to a member of a 
joint Hindu family to effect a division of 
his status by a clear and unequivocal ex¬ 
pression of his inteution without the 
necessity of any concurrence on tlie part 
of the other coparcanors. The Ust case 
laid down that the filing of the pl iiuC ia 
such an unambiguous manifestation of 
intention within the meiniug of the rul¬ 
ing of ihe Privy Council. It is curious, 
as has been poi^te^l to us by the learned 
vakil for the respondent, that in the 
Full Bench case the plaintiff who insti¬ 
tuted the suit was a minor. Apparently 
however no question such as this vsaa 
raised before the Full Bench for decision. 
There can be no doubt that what the 
Privy Council decide! and what the 
Courts have followed is that it depends 
upon tbo discretion of a member of a 
joint Hindu family whether he is to con¬ 
tinue the joint status or whether there 
should be a ssparation. That prima facie 
implies that the member who exercises 
such discretion must beof an age capable 
of exercising discretion in !aw'. That 
will not be the case with a minor at 
least if he is of an age when discretion 
cannot be imputed to him. In the case 
of a suit instituted on behalf of a minor 

1 A I R lOlG P 0 101 = 4 I Cal 1031 = 12 N 
L R U3=37 IG 3^1 = 43 I A 151 (PC ). 

2.(l'J15) 3'J M.id 130=33 I C 858. 
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member of a HinJu family for partition 
it has been laid down that it depends 

I 

iupon the discretion of the Court whether 
'bo make a decree for partition or not, that 
is to say, the Court has to consider in 
auch cases whether a decree for pirtition 
would be for the beneht of tne minor. 

If it is satistiei that it is not for the 
benefit of the minor to ^;ive a decree for 
partition, the Court will dismiss the suit. 
This is laid down by tlie Privy Council 
in Bachoo llurkison(Ui'< v. Mankorelai 
(3), approving the decision of the Bombay 
High Court on this point. This has 
also been the law in this presidency as 
stated in Kamakshi Ammal v. Ciiidam- 
hara lieddi (4) and that position has not 
been contested before us. If it is left to 
the discretion of the Court to say in a 
suit instituted on bshali of a minor whe¬ 
ther there should be a division of the 
family or not, it seems to us.])rima facie 
to follow that the matter does not depend 
on'the choice or option of any person 
who chooses to act on behalf of a minor 
member of a Hindu family. Any person 
is at liberty to institute a suit on behalf 
of a minor as the next friend and it was 
forcibly urged upon us by Mr. A. Krishna- 
Bwami Aiyar that it would lead to great 
hardship and inconvenience if it were 
left to the discretion of any person who 
chooses to file a suit on behalf of a minor 
bo decide whether the family of which 
the minor is a member shall continue 
joint or become separate. The institution 
of a suit, so far as it expresses the inten- 
tion of a member of the family to divide 
depends on principle on the same basis 
as any other expression of inbenbion of a 
competent member of the family. If we 
are to hold that the 'filing of a plaint on 
behalf of a minor ipso facto constitutes 
a severance of the family status, then 
logically one would be driven to hold 
also that a notice given by such a person 
on behalf of the minor to the other mem. 
hers of the family of the intention to 
divide would also effect a severance of 
the joint status. This seems to us to be 
a position which we would not like to 
uphold without authority and no autho¬ 
rity has been cite! to us in support of 
it. It was strongly argued by the learned 
pleader for the respondent that as the 
plaint states facts and circumstances 
which if proved would bo good justifica- 

8. (1907) HI Bom 373=34 I A 107 (P 0;. 

4.(1866-67) 3 MHOR.94. 


tion for the Court decreeing partition 
therefore at this stage we must proceed 
on the basis that there was a good cause 
of action and there was thus a severance 
of status effected by the institution of 
the suit. This clearly does nob amount 
to anything more than this, that it* is 
open to a person who chooses to act on 
behalf of a minor member of a Hindu 
family to exercise the discretion on bis 
behalf to effect a severance. What causes 
the severance of a joint Hindu family is 
nob the existence of certain facts which 
would justify any member to ask for par¬ 
tition but it is the exercise of the option 
which the law lodges in a member of a 
joint family to say whether he shall 
continue to remain joint or whether he 
shall ask for a division. In the case of 
an adult he has not got to give any rea¬ 
sons why he asks for partition but ha 
has simply to say that he wants partition 
and the Court is bound to give him a de¬ 
cision. In the case of a minor the law 
gives the Court the power to say whether 
there should be a division or not and we 
think that it will lead to considerable 
complications and difficulties if we are 
to say that other persons also have got 
the discretion to create a division in the 
family purporting bo act on behalf of a 
minor. It is urged that there might be 
cases in which'it would be desirable 
that partition should be effected in the 
best interests of the minor and as soon 
as possible. In such cases those who are 
interested on behalf of the minor are 
entitled to institute a suit but having re¬ 
gard to the decisions in Bachoo Harkison- 
das V. Mankorebai (3) and Kamakshil 
Ammal v. Chidambara Eeddi (4), itj 
must be left to the Court to decide whe 
ther there should be a partition or not. 

We treat this civil revision petition as 
a second appeal and set aside the order 
of the District ■ Judge with costs here 
and in the Court below. The respond- 
dQot’s petition will stand dismissed. This 
decree will nob be drawn up until the 
learned pleader for the appellants pays 
Court-fee within a week. 

S.N./r.K. Order set aside. 
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Sadasiva Aiyar akd Phillips, JJ. 

C. S. Parameswara Ayyan —PiaintitY 
—Appellant 

Y. 

Kittunni Valia Mannadiar and 
other —Defendants—Respondents. 

Second Appeal No. -US of 1916, Decid¬ 
ed on 31st August 1917, from decree of 
Sub-Judge, South Malabar, in Appeal 
Suit No. 767 of 1914. 

(a) Malabar Compensation for Tenants’ 
Improvements Act (1 of 1900), Ss. 5 and 6 
Tender of mortgage amount — Mortgagee 
continues as mortgagee till compensation is 
actually paid—Tender by deposit into Court 
does not make mortgagee liable for mesne 
profits from date of tender. 

Under S. 5, the mortgagee notwithstanding a 
valid lender remains in po-session as mortgagee 
and not as trespasser or trustee, till compensation 
is actually paid. A mere tender of the mortgage 
amount by deposit into Court even where it is found 
sufiicieot to cover the co nponsation for improve¬ 
ments will not render the mortgagee tenant liable 
for mesne profits from the date of the tender. 
32 I. C. 861, Z)is5./rom. l.r38lC2] 

(b) Interpretation of Statutes—Proceedings 
of legislature—Reference to, is not permis¬ 
sible. 

The proceedings of the legislature which result 
in the passing of an Act cannot be referred to as 
legitimate aids to the construction of particular 
sections therein. tP ^^2 C ll 

(c) Interpretation of Statutes—Language 
capable of two constructions—Question of 
unreasonableness of construction is relevant. 

The question of UDrea«onAblenes3 of construc¬ 
tion is relevant in oonsideritjg the moaning of a 
statutory provision, only where the language is 
capable of two constructions, one reasonable and 
the other unreasonable aed not where the langu¬ 
age of the provision is plain. [P 3i''2 C 1] 

(d) Interpretation of Statutes—Act am¬ 
biguous—Preamble and object of Act can be 
referred to. 

Where there is some ambiguity in an .^ct, the 
preamble and the object of the Act can be referred 
to to find out the intention of the legislature. 

IP 882 C 1] 

T. B. Bamachandra Aiyar and N. A. 
Krishna Aiyar —for Appellant. 

C. V. Ananthakris)i7ia Aiya )—for Res¬ 
pondents 

Sadasiva Aiyar, J. — Plaintiff 2 in 
this suit for rede'nption is the appellant 
before us. The two questions for con¬ 
sideration are (1) whether a mortgagee 
tenant to whom the Malabar Compensa¬ 
tion for Tenants’ Improvements Act ap¬ 
plies, is bound to pay mesne profits from 
the date of tender of the amount due 
under the mortgage into Court when it 
was found that the money tendered suffi¬ 
ciently covered the compensation for 
improvements also, (2) whether plaintiff 


2 Melcharatdar is under the circumstances 
of this case entitled to liis costs. 

The ansNver to the first question de¬ 
pends entirel y upon the construction to 
be placed uponSs, 5 and 6. Malabar Com¬ 
pensation for Tenants’ Improvements 
Act (1 of 1900), and especially S. 5. 
Omitting the words immaterial for our 
purposes bis as follows; (l) ‘Every 
tenant” (which includes a mortgagee :n 
possession), 

“shall on ejectment he eulitled to comronsatiou 
for imorovements for which coYnpen^sation has 
not already been p.ald and every tenant to whom 
compensation is so due shall bo en'itled to re¬ 
main in posscs.sion until ejectment in execution 
of a decree or order of Court." 

(2) “A tenant” (mortgagee) so con¬ 
tinuing in possession shall, during such 
continuance, hold as a” (mortgagee) tenant 
subject to the terms of h'.s mortgage. 

I think the language is plain tliat till 
compensation is actually paid (mere tender 
not sufficing), the mortgagee remains in 
possession as mortgagee (not as trespasser 
or trustee) notwithstanding a valid tender. 
It is not difficult to find reasons for this 
exceptional favouring of the Malabar 
tenants by the legislature there being 
other such exceptional provisions in the 
Act. such as the reopening of decrees 
in execution in the matter of com¬ 
pensation for irnproveaients, the allow, 
ing of a mortgagee or tenant to continue 
to make improvements notwithstanding 
the parsing of a decree and so on. Mr. 
Rarnachandra Aiyar, the learned vakil for 
the appellant, relied on the decision of 
two learned Judges of this Court (Coutts 
Trotter and Seshagiri Aiyar, JJ.), re¬ 
ported as Chami v. Ana Paltar (l). With 
the greatest respect, I am unable to agree 
with that decision. In the judgment of 
Coutts Trotter, J., 8. 5 is quoted hub 
without the reproduction of the clause 
"for which compensation has not already 
been paid," That learned Judge was not 
inclined to adopt the literal construction 
of the section because he thought that 
that was 

“a wholly unrea'^oDable conBtrnction of the 
Act and would permit wholly uureasouable cen- 
duct on the part of the tenauc.” 

Seshagiri Aiyar, J., says that under 
S. 5, 01 2, the tenant is bound to pay 
the mesne profits.” As far as I could 
seed, under Cl. 2, he is nob bound to pay 
the mesne profits hut only the puvapad 
mentioned in^the kano m itiortgng e Ev en 

~ 1 .’ (lofcTs^'i o’ scE 
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in a previous portion of the learned 
Judge’s judgment he says that where tlie 
mortgage money has i^een tendered and 
where the relation of landlord and tenant 
subsists between the parties, "the liability 
to pay mesne profits” to the landlord also 
subsists. Of course rent is usually paid 
out of the mesne profi's (though rent may 
have to bo paid even if the tenant is un¬ 
able to obtain any mesne profit) and pro¬ 
bably that is what the Judge means in 
the former portion of his judgment about 
mesne profits being payable to the land- 
lord mortgagor. The question of un- 
,reasonableness of construction is relevant 
jin considering the meaning of a stitutory 
jprovision only where the language is raa- 
eonably capable of two constructions one 
reasonable and tlie other unrea-^onable: 
800 Maxwell on the Interpretation of 
Statutes Ch. 8, Supposing, however, 
there is some ambiguity in an Act. then 
the preamble and the object of the Act 
can be referred to as has been done by the 
Privy Council recently in the Orlam case, 
Ka ndakuri Balasurya Prasadha Roiv 
V. Secy of State {'2). In Administratnr- 
Goieral of Bengal v. Premhil MuUick 
(3) their Lordships of the Privy Council 
state that the proceedings of the legis¬ 
lature. which resulted in the passing of 
an Act, cannot be referred to as legitimate 
aids to the construction of a particular 
section which was construed in that case. 
In that case however the language ac¬ 
cording bo their i^ordships of tlie Privy 
Couhcil was quite plain. .As I have said 
already, the language of S. 5 seems to he 
quite plain. In a case which I recently 
decided sitting with Spencer, J., (A.A.A. 
0. No. 123 of I'Jld) where mesne profits 
were claimed on the ground tdiab the 
money had been paid into Court I stated 
quoting 31. 1, S. 5 as also Cl. 2, that the 
mortgagee is not liable for mesne profits 
as a trespasser because till actual eiect- 
raent in execution of the decree of Court 
he continues to be'mortgagee. In the case 
of Churiyayi Kanaran v. Thattarai 
Chirutka (4j it was hold that the rights 
of a purchaser in execution of a mortgige 
decree under the Transfer of Property 
Act cannot prevail against the right of a 
eubseciuenb tenant under the mortgagor to 

2. A I R 1917 P C 42=40 Mad 6SG=4l I C 
95=44 I A 16G (P C). 

3. (IS96)22Cdl 78S=*2i I A 107 (P C) 

i. A 1 R 19U Mad 351=38 Mad 954=23 
1. C. 321. 


lie paid his compensation for improve¬ 
ments before ejectment. Assuming for a 
moment that the language of S. 5 is nob 
plain, Maxwell at p, 43 quotes a Privy 
Council case in which their Lordships re- 
ferved to a portion of the proceedings con¬ 
nected with a Statute in its passage 
through the legislature for interpreting 
an amt>iguou3 expression contained in it. 
Their Lordships referred to the introduc¬ 
tion of a proviso by the Lords in the Act 
(i. 0 ., Uniformity Act 13 and 14, Cat. 2, 
c. 4) and its rejection by the Commons 
and to the reasons assigned by the latter 
for the rejection as an indication of the 
intention of the legislature. Now when 
S. 5 of the Act was before the legislature 
the Ilcn’hle M R. Ry. P. Ralnasabapathi 
Pillai wanted to amend S. 5 by adding 
after the words "is so due" the words 
"but is nob tendered” so that, if that 
amendment ho made, the tenant would nob 
be entitled to possession after such tender 
and would not be entitled to remain in 
])oss0S3ion as tenant or mortgagee until 
ejectment in execution of the decree of 
Court. In moving this amen Imonb he said: 

*‘the object of mv amendment is to provide for 
ca«cs in which reasonable compensation miKbtbe 
tendered by the landlord to the tenant and tho ten¬ 
ant chooses to refuse the compoosaticn so t ndered. 
Even in such a esse the tenant might contend, 
as the section stands that the compensation 
is still due to him and on that ground ho may 
insist upon continuing in possession till he is 
evicted by Court's decree or order I did not think 
that such Is the intention of the Select Coni' 
mittee which drafted this portion. I think it is 
better to make the meaning clear. If a reason¬ 
able compensation is offered by the Undl rd to 
tho tenant and if the tenant chooses tj refuse it, 
be does so at hts peril.” 

These words "he does so at his peril” 
occur also in the judgment of Coufcts- 
Trotter, J.. in Chami v. Ana Pattar (l). 
The non'hle Mr. Pashyam Iyengar re¬ 
plied in the Legislative Council: 

“I mav state that thif poiut was verv anxionaly 
and carofnllv considered in tho Select Com¬ 
mittee and if it were feasible to pracMcally give 
effect to the suggestion made bv ih“ H^n'ble Mr. 
Batna'abapathv Pillai. it would have been d'>n 0 . 
But the ascertaining of the amonnt of compensa¬ 
tion under the provisions of this bill is so in¬ 
tricate that it is impossible for either partv to 
ascertain it, but both the landlord and the ten¬ 
ant may mutually agree as to the amount, 
which case is provided for by the proviso to 
S. 11. 

It is impossible for the landbrd to know wbat 
amount to trnder and it is still more impossible 
for the tenant to know whether the amount 
tendered hv the landlord is the amount that he 
is eutitled to on eviction. Bat so long as the 
parties do not agree .as to the amount, the inset* 
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tion of tbe words proposed in S. 5 will be one 
which would give rise to gfeat complication and 
the result will be that the tenant might lose the 
value of the imrovenients effected by him since 
the date of the tender. The tenant might have 
bona fide considered that the amount tendered 
was insufficient, but it may turn out that, when 
the improvements are valued, the amount 
tendered was correct or was more than tho 
amount found on calculation.There¬ 

fore I submit that while niy Hon’blo friends’s 
suggestion is sound in principle and in theory, 
ypt having regard to tho peculiar nature of this 
Act and the peculiar custom of Malabar and the 
difficulty of ascertaining the amount of com¬ 
pensation due when the parties do not amicably 
settle it, the insertion of any such words as 
those proposed in this section will, to*a great 
extent, defeat the obj->ct of this bill.’" 

Thon the amenimenb was pub to the 
council and lost. I think the legislature 
clearly intended that the amount shall 
remain due to the tenant till he is actu¬ 
ally paid or (if he would not take it 
though tenderei or paid into Court) till 
he is ejected in execution of a decree or 
order of Court [after the payment of the 
amount into Court in pur.^uance of an 
order under S. 6 (1) and (3)]. The first 
question is therefore decided against the 
appellant. The second point,namely, the 
question of cofcts, follows the finding on 
the first point, and oven if the first point 
had been decided in the appellant’s 
favour, it being clear from para. 27 of the 
First Court’s judgment that the parties 
were in dispute as to whether cne of the 
taks in plaint item No. 6 was or was not 
included in the mortgage and it having 
been found that it was not so included 
and that the plaintiff ’s claim to redeem 
that tak was therefore unsustainable, 
the order of the First Court directing the 
parties to bear their respective costs can 
be fully supported on this ground. In 
the result the second appeal wholly fails 
and is dismissed with costs. 

Phillips, J.—I agree 

S.N./r K. Appeal dissmissed. 
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Swamtnatha Mudali and others —De¬ 
fendants—Appellants. 

V. 

M. Sarav 2 na Mudali and others — 
Plaint) iTs —Respondents. 

Second Appeals Nos. 991 to 1051 of 
1915 Decided on 28bh February 1917, 
against decrees of Disb-Judge., Chinglepub, 
in Appeal Suits Nos. 180 bn 185, 187 to 
194.190 197, 199 to 201. 203.204.206, 
207 to 244 and 246 of 1914. 


(a) Grant—Construction—Doctrine of con- 
temporanea exposito —Applicalion of. 

Tbo docirine of c)ntemporrtno.i oxpC''ito must 
bo resuictt?il to tho acts aod conduct of tbe gran¬ 
tor begmuiug ccnteuiporaueously with the grant 
and couiiaued for a long courrte of ycar> and 
should not be extended to acts aud conduct done 
say, 40 \ear8 after ibo date of giant; 36 
(P.C.),‘FoU. (.P 386 011 

(b) Landlord and Tenant - Lease by Gov¬ 
ernment-Covenant by lessee not to do any 
act which may grow to detriment or annoy¬ 
ance of Government or their tenants— 
Grantee describing himself as mirasidar and 
11 years before lease one lessee recognising 
right of permanent occupancy in tenart — 
Covenant could not be construed as giving 
rights of permanent occupancy — Lessees 
could not be presumed to have secured ad¬ 
vantage which they had to hold for benefit 
of tenants as their trustees under Trusts 

Act (1882), S. 90. 

GoveriiineDt, which absolutely owned certain 
lands, leased them to the plaintiffs. On the date 
of tbe lease, there were tenants alreadv on the 
land One of the terms cf the lease which tho 
plaintiffs obtained ou renewal (and on which 
d.itc the tenants claimed perman»ut rights of 
occup.ancy) was that the lessees will not do any 
act ‘which may grow tothe grievance or dimage 
of the Government of India or the Government 
of Madris or their tenants." Subsfquent to the 
grant, oue of tbe grantees described himself as 
a mirasidar in the pattas granted to the tenants 
and 11 years before tbo renewed lease one of tho 
lessees recognised tho right of permanent occu¬ 
pancy in tbe tenants and issued pattas in recog¬ 
nition thereof: 

Held: that this covenant wa.s tbe usual one in 
English indentures creating leases by which the 
lessor protects himself against tbe acts of bis 
lessees which might injure other tenants of his, 
and could not bo construed as conferring per¬ 
manent rights of occupaucy on teuanfs in the 
occupition ol the land. [P 3i?6 C 2] 

Held also: that it could not be said in the 
circumstances of this case that the plaintiffs 
represented themselves as acting ou behalf of 
these teoants also or ever did represent these 
tenants when or before they obtained a renewal 
of the lease from Government and that in such 
circumstances they could not be presumed to 
have secured an advantage which they must hold 
for the benefit of the tenants as trustees under 
S. 90. Trusts Act. [P 387 C 1] 

(c) Transfer of Property Act (18821, S. 43 
— Land belonging to Government—No ques¬ 
tion of estoppel or question under S. 43 
arises as to interfere with rights of subse¬ 
quent grantee. 

Where land reallv belongs to Government, no 
question of estoppel and noqueslion under S. 43, 
Act 4 of 1882 arise so as to interfere with the 
rights of the subsequent grantee from the Gov¬ 
ernment. [P 387 C 2] 

(dj Landlord and Tenant — Tenancy by 
estoppel—Creation of. 

A tenancy by estoppel cannot be created wbore 
tb« act ol ttic landlord which is reli-d upon and 
which created a It-^ser right than the landloid 
repr sented himself to be entitled to creite, did 
ojnfcr upon the tenant a right us lessee for some 
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term, however short: Weller v. Spiern, (1672) 
26 L. T. 866, Foil, [P 387 C 2) 

T. Ranyachariar —for Appellants. 

S. Srinivasa Aiyangar and V. V. Sri^ 
yiivasa Aiyangar —for Respondents. 

Sadasiva Aiyar, J. —In these G1 con¬ 
nected second appeals the appellants are 
the principal defendants in the suits. The 
suits were brought in ejectment, the ap¬ 
pellants being treated as having been sub¬ 
tenants from year to year of persons who 
owned rights in the lands as grantees of 
lease rights under the East India Com¬ 
pany under a grant of ISOI, that grant 
being a grant of lease rights for 99 ^ears. 
After that grant expired in January 1900 
the plaintills became direct lessees of the 
Govt-rnuif nt (from the date of the expiry 
of the jirior grant) for another term of 
99 years. The prior grant of 1801 is evi¬ 
dence! by the indenture Ex. P. 1, while 
the new grant of i904 is evidenced by 
the indenture Ex. A. 

The following facts may be set out to 
understand the conditions on both sides. 
The East India Company claimed to be 
the owners of the lands in dispute in 
January 1801. It apjiears from tlioChing- 
leput District Manual that in 1700 a 
grant was made to the East India Com¬ 
pany of the Chingleput District by the 
Nawab Muhammad Ali as a jaghir or 
estate and that the grant was confirmed 
in 17C8. This word jagliir is a word of 
very undefined signification, but as re¬ 
gards the particular lands in dispute the 
East India TJompany considered tbom- 
selves to be the owners. Soon after Janu¬ 
ary 1801, the Company became the sove¬ 
reign power for the territories in which 
those lands were situated and it is of 
course absurd to speak of them there¬ 
after as jaghirdars of these lands under 
themselves or to speak of these lands as a 
jaghir estate Now the lease of 1801 under 
Ex. P was made to two European gentle¬ 
men, Messrs. Roebuck and Abbutt, who 
seem to have already (presumably with 
the Company’s permission) almost com¬ 
pleted a brick building on a portion of 
the 300 cawnies of the leased lands and 
seem to haveeffected other improvements. 
The material portions of this document 
Ex. P are to the following effect: 

(l) The lessees and their heirs and as¬ 
signs etc., were entitled ‘*to have, hold, 
use, occupy, possess and enjoy the leased 
lands” *with all the benefits and advan¬ 
tages” at a yearly rent of Rs. 1,675 in 


consideration of a small premium of five 
pag( das paid then ‘and the payment of 
additional premia of Rs. 105 to he paid at 
the end of every thirty years. (2) The les¬ 
sees, etc., ' shall not do or cause anything 
to be done upon the leased premises” 
“which shall grow to the annoyance, 
grievance or damage of the said Company, 
their tenants or the inhabitants or their 
bounds.” (3) If the lessees, or their heirs, 
or assigns, etc., shall commit breach of 
any of the covenants, the Company may 
"re enter” upon the leased premises or 
any part thereof in the name of the 
whole " and ' have again, possess and 
enjoy the same.” Subsequently, by suc¬ 
cessive assignments the right under Ex. P 
—which I shall call grant-ownership— 
passed in I8l6 to a Mudaliar belonging to 
the well-known ?Janali fa!nil>: see Ex Q- 
Since then this grant-ownership has re¬ 
mained either with the members of the 
Manali family or with the memhors of a 
family connected with them by marriage: 
and at the time of the expiry of the lease 
in January 1900, tbegrant-ownerehip was 
vested in Manali Ramakrisbna Mudali, 
the father of tlie present plaintiffs. 

About the year 1840, the Manali 
Mudaliar who then owned the grant-right 
seems to have sold the lands to his bro¬ 
ther, claiming not only the grant-owner- 
ship right but also the right as mirasidar 
in the lands For the first time evidently, 
about 40 years after the grant, the person 
representing the original grantees seams 
to have set up an independent mirasi 
ri<^ht in the lands: see Ex. S, Then about 
the year 1850 or so. this alleged mirasi 
right in the lands seems to have become 
the subject of dispute between the grant- 
owners and their tenants now represented 
by the defendants. That mirasi right 
which included the occupancy right in 
the lands was finally decided to belong to 
the grant-owners as between them and 
their tenants: see Exs- D to G In 1889, 
however, about 11 years before the expiry 
of the term of the grart, the tenants seem 
to have been recognized by the then 
grant-owner as having occupancy rights 
in their holdings. These documents of re¬ 
cognition—(the pattas)—have been noted 
in the footnote at p. 37 of the judgment 
of the District ?»riinsif. When the term 
of the grant of 1801 expired in January 
1900, the Revenue Olfieers of the District 
entered into correspondence with their 
higher ofificers as to the proper mode of 
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the future disposal of these lands. In May 
lyOU Manali Kamakrishna Mudali applied 
for the renewal of the lease for another 
term of 99 ^ears, or, in the alternative, 
for the j^rant of a ryotwari patta to him 
by the Government, The tenants seem, 
in rivalry, to have applied for the grants 
of ryotwari pattas to themselves. While 
these questions were being considered, 
Kamakrishna Mudali died. The present 
two plaintiffs are his sons and in Dacem. 
ber 1904 they were granted a reuesval 
lease evidenced by Ex. A. 

These suits have been brought in eject’ 
ment after the issue of notices to the de" 
fendauts to quit the lands. The lower 
Courts decreed the plaintiffs’ suits on 
these two findings of facts, namely, 

(1) that the East India Company were full 
owners of the plaint lands (known as 
Pozhal lines lands) at the time of the 
grant of IWOl and that the Government 
were full owners at the time of tlie second 
grant of 1904 to the plaintiffs: and 

(2) that no miras right (whether it moans 
permanent occupancy right or whether it 
means the peculiar right to someChingle- 
put mirasidars to swathantharam, kup- 
pabam and other minor perquisites in 
consideration of their once having been 
full kudivaram owners)—that no miras 
right vested eitlier in the grant-owners or 
in any of their successors or in the ton- 
ants (defendants). Now Mr. Rangachariar 
for the appellants (defendants) contested 
the validity of the above two findings of 
fact and he also argued a long array of 
other contentions which however might 
be summarised under 2 or 3 heads as fol¬ 
lows; —(l) that under the grant A itself 
of 1904 the Government recognized the 
ocoupincy rights of the defendants and 
that therefore the plaintiffs cannot con¬ 
test such rights, which they were hound 
to recognize under the terms of their own 
grant; (2) that in 1889 there was a con¬ 
tract by the then grant-owner Vythilinga 
Mudali to transf€r the rights of occup. 
ancy to the tenants and that there was 
such a transfer in 1889; and (3; that even 
if the transfer and the contract of trans¬ 
fer of lfc89 conferred no permanent kudi¬ 
varam right in favour of the defendants 
(the tenants), they were entitled, after 
the plaintiffs got the second grant, to 
claim such occupancy rights (at least dur¬ 
ing the99 years’term ofthesecond grant) 
as against the plaintiffa(a)on thestrength 
of S. 18, Specific Relief Act, or (b) under 
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the provisions of S. 13, T. P. Act, or (c) 
under S. 90, Trusts Act, or (d) on the 
dcotrine of estoppel. 

As regards the first question, namely, 
whether the East India Company were 
full owners, the first grantees, viz., the 
two European gentlemen to whom the 
Company granted the lease, could not 
surely deny the title of their landlord 
w’ho claimed full ownership. Mr. Ranga¬ 
chariar was obliged to argue that even at 
the time of the grant there were some 
mirasidars—some unknown people who 
had occupancy rights in these lands. That 
is very improbable, as it appears from 
Es. B that the lands were waste lands 
and that it was only the grantees under 
Ex. P who made improvements and built 
buildings thereon. We are asked to give 
no weight to Ex. B on the ground that it 
contains some mistakes. The lower Courts 
are entitled to find (acts on the evidence 
including the documentary evidence. The 
question of the weight to ho given to the 
evidence rests with them, not with us in 
second appeal. Even if the East India 
Company were known as jaghirdars in 
1801, a jaghirdar might have absolute in¬ 
terests in waste lands and even in cultivat¬ 
ed lands, and the presumption which bas- 
been adopted in respect of grants of 
jaghirs by the British Government can¬ 
not reasonably be applied to grants made 
by the Nawabs of the Carnatic. 

It also appears to mo from the docu- 
ments contained in Ex. Z that the Gov- 
eminent, the tenants, the plaintitl’s father 
all acknowledged the right of the Govern- 
ment to dispose of these lands in their 
absolute discretion, either by granting 
ryotwari patta to anybody they liked or 
by granting a fresh lease. As I have al¬ 
ready suggested, even if the East India 
Company were mere jaghirdars, they be¬ 
came full owners after the territory 
passed bo them by treaty aud their 
grant roust be a grant of the right 
to directly take possession of the soil 
of the lands as lessees, unless it is 
shown that semehody else owned the 
kudivaram rights in the lands in IPOl. 
As regards the alleged mirasi right of 
others, it was only (as already remarked) 
about 40 years after the grant that it 
was first set up and the‘Government is 
clearly not hound by what the successors 
of their grantees seated behind the hack 
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of Government. The case of Raghojtrao 
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Saheb v. Lahshmaiirao Saheb (l) relied 
upon by Mr. Rangachariar has no relev¬ 
ancy. Their Lordships of the Privy Coun¬ 
cil point out in thit case the danger of 
relying upon the doctrine of contem- 
poraoea exposito an 1 restrict the applica 
tion of the doctrine to the acts an i con- 
|duct of the grantor, beginning coutempo- 
jraneously with the grant anti continue! 
jthat for a long course of years. Here we 
are asked to extend that doctrine to de¬ 
clarations of the grantee's successor made 
40 years afterwards behind the back of 
the grantor. I think that we ought to 
accept the finding of fact of both the 
lower Courts bhib no mirasi right existed 
in these lands in 1801 in any person 
other thin the East India Company and 
if n')n 0 existed then, no such right could 
have coma into existence afterwards 
which could be set up validly against 
the Government. It may also be noted 
here that these lands were carved out 
of two villages by an artificial line 
anl hence they seem to have become 
known as Puzhal Line lands. The usual 
argument that village® in the Chinglepub 
District were formerly miras villages 
could nob therefore be applied to these 
lands. It is unnecessary to speculate 
whether this assertion of rairas right in 
1840 for the first time (tharo being no 
indictioQ in the assertion itself as to how 
the miras right was ac'iuired or how it 
originated) was due to the grantee s 
anxiety to protect himself against his teu- 
anbs’ settingup occupancy rights in them¬ 
selves or whether it was dueto his inten¬ 
tion to claim ojcupancy rights for his suc¬ 
cessors against the Government after the 
expiry of the term of the grant or to both 
motives. On the findings that the Govern¬ 
ment owned and own the absolute right 
in the soil of the lands and that they are 
nob naere melvaramdars, it is unnecessary 
to consider another contention raised by 
Mr. liangachariar that the lands formed 
part of an unsettled jaghir estate [Cl. 2 
(c), S. 3, Estates Lind Act] and that the 
tenants occupying lands therein are raiyabs 
in such an estate entitled to permanent 
occupinoy rights from the date when the 
Estate Lands Act came into force, under 
S. 6 of tbe Act. The above disposes of 
contentions 1 and 2 of Mr. Rangachariar. 

As regards •the third contention, 
nam-^lv, that the Government itself by 

l. (iSJi) .iO iSjm 63J=lti 1 u 239=01^ L aIjOS 
(PO). 
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Ex. A directed the plaintiffs not to inter¬ 
fere with the occupancy rights of the de¬ 
fendants. This contention is founded 
upon the following covenant in ]!^x. A, 
namely, that the lessees, their heirs, etc., 
will not do any act, 

“svbicb may grow to the grievance or damage 
of tbe Government of India or tbe Government 
of Madras or their tenants.” 

Mr. Rangachariar argued that ‘ their 
tenants ’ meant the tenants of the lands, 
namely, the defendants. This clause has 
been taken from the former indenture 
Ex. I* of IhOl where the words are "the 
damage of the said Company, their te¬ 
nants orthe inhabitants or their bounds.” 
Clearly the expression ’ their tenants 
in Ex. P means the Company’s tenants. 
The same expression when used in Ex. A 
clearly means "the tenants of the Gov¬ 
ernment of India or the Government of 
Madras.” This covenant is the usual 
covenant in English indentures creating 
leases, by which the lessor protects him 
self against the acts of his lessees which 
might injure other tenants of his (i. e., oi 
the lessor) either of the same land or of 
neighbouring lands, and also agiinst acts 
of his lessee which might cause nuisance 
or damage to neighbouring landowners. 
The 4th contention of Mr. Rangachariar 
was argued in a rather indefinite way. 
That is, sometimes he argued that the 
event of 1889 on which he relied was a 
contract bo transfer rights in lands and 
at other times as if it was a completed 
transfer of such rights. I shall consider 
his contention in both of its aspects. So 
far as I could find from the written state- 
ment (para. 9) the defendants do not set 
up that there was a contract by Vythi- 
linga Mudaliar to transfer his mirasi or 
occupancy right to them: Nor do they 
set up that there was an actual transfer 
of any such right. A transfer of the 
permanent occupancy right in immov¬ 
able property can be made either by a 
registered instrument or by giving posses- 
sioD it tbe transfer was an oral transac¬ 
tion of sale. As I said, I cannot find any 
language in the written statement, which 
could be treated as asserting a transfer 
to defendants at that time of an occu¬ 
pancy right. On the other hand, para. 9 
says and implies tbit Yytbilinga Mudaliar 
bad not yet got any occupancy right and 
that the raiyats had occupancy right all 
along, that that right of theirs hatl been 
judicially recognised and that all that 
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Vythilinga MudaHar did was himself to 
reoognUe the right which bai been in 
the teoaots fr^m the long past. The 
theory of transfer being thus brushed 
aside, there is the question of the con¬ 
tract to transfer. Again. I caunot find 
that there was a contract to transfer any 
right, sab up in the written statsment. 

It denies that Vythilinga Mudaliar 
had any right of occupincy which he 
could contract to transfer. Assuming, 
however, for argument’s sake that there 
was a contract to transfer, or that there 
was a transfer, I shall shortly consider 
the contentions based under the heads 
(a), (6), (c) and {d) already set out. Com¬ 
ing to S 18, Specific Relief Act, it has no 
application as the defendants do not seek 
any specific relief in this case based on 
any such contract, that is, they are not 
suing for spscifio performance of the al¬ 
leged contract of transfer of occupancy 
rights to last for tlie second term of 99 
years. With regard to S. 43, T. P. Act, 
that applies to oases where a person er¬ 
roneously represents that he is authoris- 
ed to transfer certain rights in imraov- 
able property. No such representation 
is alleged and we are asked to imply such 
a representation as having been made in 
1889. It is impossible, in my opinion, to 
imply any such representation from the 
mere fact that in issuing pittas Vythi¬ 
linga Mudaliar called himself the mirasi- 
dar of the land and then acknowledged 
the tenants’ (kaipithu) rights. 

Coming to 3. 90, Tru->ts Act, it applies to 
oases where a tenant for life or co-owner 
or mortgagee or other qualifiel owner 
avails himself of his pcsibion as such and 
gains an advantage in derogation of the 
rights of other persons interested in the 
property, or where he representing ail 
persons interested in such property gains 
any advantage. It is impossible from 
the facts of this ciss to hold that the 
plainbiHa represented themselves as act¬ 
ing on behalf of these tenants also or ever 
did represent these tenants when or be¬ 
fore they obtained the renewal. On the 
date of the renewal of Ex. they had 
themselves ceased to have any interest iu 
the lands. Nor had defendants any 
rights in the lands on the date when the 
fresh grant was made. S. 90, Trusts 
Act, therefore, has no application [^eo 
also Tlaltikudur Narain Rao v. Andar 
Sfii/'f'd A'dwi Sahih{2\ where Hannay, J., 
2, U915j 786. 


anl myself (myself with some hesi- 
f^ation) held that where n land really be¬ 
longs to Government, no question of 
pel and no question under S. 43. Act 4 
of lSb2, arise so as to interfere witli tlie 
rights of the subsequent grantee from 
the Government.] 

Coning to the question of estoppel, 
a tenancy by estoppel cannot be created] 
where the act of the landlord which isi 
relied upon (and which created a lesser 
right than the landlord represented him 
self to be entitled to creite), did confer 
upon the tenant a right as lessee for some 
term, however short; see Fo\ on Land¬ 
lord and Tenant, p. 473 ; see also Weller 
V. Spiers (3). In result I would dismiss 
all these second appeals with costs. 
Pleaders' fees Rs. 16 in each case. 
Spencer, J. —I agree. 

S.N.fp. K. _ Aypc'ils di am i sued. 

i*. 2u L. r. 80l'i=2 I W. H. 772. 


A. I. R 1918 Madras 387 

SaDASIVA AlYAIt, J. 

Damodara Shanabhaga —Plaintifi’ 
Petitioner. 


V. 

Subraya Pai —Defendant —Opposite 
party 

Civil Revn. Petn. No. G53 of 1916, 
Decided on 17th July 1917, from decree 
of Dist. Munsif, Karkal, in Small Cause 
Suit No. 404 of 1915, D/- 15th February 
1916. 

Contract Act (1872), Ss. 249 and 262 — 
De cree against firm—Payment by one part¬ 
ner— Assignee of such partner cannot main¬ 
tain suit for contribution. 

It cannaot bo said bo bo an invariablo rule of 
law that DO suU against a partner can under 
any circumstances, be maintained for contribu¬ 
tion even in respect of a distinct and separate 
transaction though connected with the partner¬ 
ship business, but in the absence of special cir¬ 
cumstances, the rule should not be departed 
from. tP 388 C 1] 

Unless there has been a dissolution of partner¬ 
ship, no suit cm be maintained by a partner or 
bis assignee tor contribution against the other 
parfners in re'^pocl of a partnership debt. 18 
Mad. lA4;j2S Mad 344; 29 I C. 811 Scdgxcick 
V. Daniell, (1357) 157 E. li. 132. Dist 

LP 338 C 1] 

Where a decree was obtained agains-t a firm, 
and one of the partners who was made to pay 
the whole of the decretal amount transferred his 
right of contibutiou against the other partners to 
a stranger: 

Held-, that the assignee could not maintnin a 
suit for contribution against the other Partners. 

LP ;’88 C 21 

B. Sitarnm Rao —for Petitioner. 

K. Y, Adiga —lor Opposite party 
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Judgment. —Th ) plaintiff is the peti¬ 
tioner. The plaintiff’s assignor, Laksh- 
mana Kamthi, an 1 the defondiDt were 
pattners in trade. The two partners bor- 
rowed money from a stranger for the 
partnership purposes. Adecree was passed 
against both on 2Qd December 1912; see 
Ex. G. The plaintiff s assignor alone 
was arrested an 1 he paid the whole 
amount (Rs. 06 odd) and he transferred 
to the plaintiff his alleged right of con- 
tribution against the defenlant. Hence 
the i)laintiff has brought this suit for ob¬ 
taining such contribution. The District 
Munsit jlisraissed the suit on the ground 
ithat, unless there had been a dissolution 
of partnership between the plaintiff’s as¬ 
signor and the defendant, no claim for 
contribution could arise f)etween the 
Ipartners. I do not think that it could 
be stated that it is an invariable rule of 
Ithe lasv that no suit against a partner 
'could, under any circumstances, he main¬ 
tained for contribution oven in respect of 
a distinct and sepirate transaction though 
connectei with the pirtnershi[> business. 
Ill Karri Venknt ireddi v. Knlla Nara- 
saifna (l) Sir Arnol I White, G. J., and 

Ab lur Hahiin d.. bel 1: 

“It has newr been a hard and fa't rule that 
the Court .vill not inteiforo in a dUpute b3t\vecn 
the pirtnerd simply beciu^o the dispute relates 
to a manor conaoctsd with the p*rtnership busi¬ 
ness: and apart from any techaicil rul'^s relat¬ 
ing to the form of action, the grounds for non¬ 
interference would seem to bs oo-estensive with 
the inability of the Court to give any effective 
relief, or the inoxpadiencv of giving the relief 
sought, having regard to the essential character¬ 
istics of a contract of partnership and the justice 
of the case.” 


In Beecham v. S7nith (2) it was bald 
that if one partner gave to his co-partner 
a note which bound only the partner who 
gave it and not the firm, he might be 
sued by his co-partner theroo, whatever 
the state of the accounts between the 
two might be and although the bill or 
note in question had reference to some 


partnership transaction; 

^ for, by giving the bill or note, the demand in 
respect of which it was given was isolated from 
the general parttiershio account ” 

In Sedgwick v. Daniell (3) it was held 


that if some of a number of partners gave 
their promissory note for better securing 
the payment of a debt owing by thena 
and their co-partners and one of the 
makers of the note was compelled to pay 

1. ll'JOJ) 32 Mad 7G=i I G 38i. 

2. (185^1 1-20 B R 574. 

3. (1857) 157 E R 132. 


the whole amount of it. he was entitled 
to sue each of the other makers of th& 
note for his proportion of the sura so 
pii l. But his right to sue the other part¬ 
ners wlm did nob join in making the note 
has not been established in the English 
cases in ths absence of special circum¬ 
stances. In the present case the plain 
biff's assignor and the defendant seem to 
have been the sole partners, and though 
the plaintiff's assignor Nvas obliged to pay 
up the whole, I do not think, in the ab¬ 
sence of special circumstances, the gene¬ 
ral rule, that one partner cannot sue an¬ 
other except for the dissolution and th& 
taking of the general accounts of the 
partnership, need be departed from in 
this case. Tara the more unwilling to 
do so, because it seems to have been con- 
celod before the District Munsif in tho 
lower Court that if the debt borrowed 
under the joint promissory note was a 
pirtnership debt, the plaintiff s claim 
was unsustainable; See para. 6 of the 
judgment. It also appears (see para. 9/ 
tnab the assignment to the plaintiff was 
made by liis assignor in order to get over 
the difficulty of himself obtaining a de 
cree against his co-partner. The 
trict Munsif was entitled to infer that, ir 
the partnership accounts were taken bet¬ 
ween the plaintiff's assignor and the de¬ 
fendant, nothing would probably be dno 
to the plaintiff’s assignor even after giv¬ 
ing crelit in his favour to the amount 
paid by him in satisfaction of the joint 
promissory note debt incurred for the 
partnership purposes and that therefore 
“the justice of the case” did not require 
the Court to depart from the usual rule. 
As for the cases Suhbarayudu v. Adino- 
rayitdu (4), Sokkaiiadka Va 7 tnimundar 
V. Sokkanadka Vannirnundar (5). Sadhu 
Narayaini Ayyangar v. Bamaswami 
Ayyangar (6) and Ldbcnt Scirdar y. 
Glioyen Mallick (7), it does nob appear in 
the first case that the partnership had 
not been dissolved before the suit was 
brought. Snhharayudii v. Adinarayudn 
(4) relies on Sedgwick v. Daniell (3). 

The latter was a case (as I have already 
shown) where only some of the several 
partners gave a promissory note for an al¬ 
ready existing partnership debt. The deci¬ 
sion in Suhbarayudu v. Adinarayudu (4f 

4. (1895) 18 M.%d 134. 

5. (190^) 28 Mid 344. 

6. (1999) 32 Mid 203=3 I C 4SS. 

7. (1915) 2? I C 811. 
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was again the decision of a single, 
though very learned, Judge. In Sokka- 
nadha Van^iiviundar v. Sokkanadfia 
Vannimu7idar (5), a suit for a share of 
partnership assests was brought long 
after the dissolution, and even in that 
case, it was laid down that the defendant 
would be entitled to show that if the 
general accounts are taken, the plaintiff 
would be entitled to nothing. Sadhu 
Narayana Aiyangar v. Bamaswami 
Aiyangar (6) was also a case which arose 
after the dessolution of the partnership 
and it (oWowQ^ SokkandhaVanniviundar 
V. Sokkanadha \amnmu7idar (5). In the 
present case, the District Munsif finds 
(see para. 6) that the partnership bet¬ 
ween the plaintiff’s assignor and the de¬ 
fendant has not been dissolved; that is, 
that it still existed. The jurisdiction of 
this Court to interfere in revision is a 
discretionary one, and on this ground 
also I do not think that this is a fit case 
under these circumstances for revision. 
The petition is therelore dismissed with 
costs. 

S.N./R.K. Petition dismissed. 
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Spencer and Srinivasa Aiyangar, JJ. 

Parvathammal —Petitioner. 

V. 

Chokaluiga C/ieify—Opposite Party. 

Civil Revn. Petn. No. 181 of 191G, De¬ 
cided on 2Gth April 1917, from order of 
Dist. Judge, Salem, in Revn. Execn. Petn. 
No. 14 of 1914. 

Guardians and Wards Act (8 of 1890), 
S. 34 (e)—Order passed against guardian 
under S, 34 (e) is not executable—Civil P. C. 
(1908), S. 2 (14). 

Under S. 34 (e), Guardians and Wards Act, 
the District Court directed the guardian appoint* 
ed by Court for the estate of a minor female to 
pay the sum of Rs. 1,G00 to the guardian of the 
person of the minor step-daughter of the afore¬ 
said minor for her marriage expenses. The money 
was not so paid. The ward attained majority 
and obtained possession of the property. The step¬ 
daughter’s guardian applied for execution of the 
order passed by the District Court as a decree of 
Court: 

Held: that the order was not one contemplated 
by 8. 2 (14), Civil P. C., and could not be exe¬ 
cuted under the provisions of that Code, the pro¬ 
per remedy being by a suit: 3C Had. 39, Foil. 

[P 390 C 1] 

T. M. Vedantam and C. Paltalirama 
Aiyangar —for Petitioner. 

T. H. Ramachandra Aiyar and T. B. 
Krishnaswami Aiyar — for Opposite 
Party. 


Spencer, J.—One .•\nganna Chetti had 
three wives. At his death he left surviv¬ 
ing him a daughter l)y his first wife, 
named Thayammal and Parvathammal, 
bis third wife. Application was made to 
the District Court of Salem to appoint a 
guardian for the estate of Parvatliammal. 
As the result of a raziuama put iu by the 
contending parties, it was arranged that 
Chokkalinga Chetti should be guardian of 
Thayammal. Subsequently, (iurunatha 
Chetti was appointed by Court guardian 
of the person and property of the minor 
Parvathammal, he being her own father. 
In 1908 an application was made to the 
Court to allot a sura of money for the 
marriage expenses of the minor Tha>am- 
mal. The District Judge, after consider, 
ing all the circumstances of the case, fixed 
Rs. 1,600 as a proper sum to be paid out 
of the estate for the said marriage, and 
on appeal to this Court, the order was con¬ 
firmed. Parvathammal has now attained 
majority and lier guardian Gurunatha 
Chetti has been discharged. Chokkalinga 
Chetti now seeks to have the order direct¬ 
ing the minor's guardian to pay Us. 1,600 
for the marriage expenses of Thayammal, 
executed under the Civil Procedure Code 
by attachment and sale of the property 
of Parvathammal and the District Judge 
has made an order accordingly. 

Objection has lieen taken in appeal that 
the Court was not competent to pass an 
order of this kind, as though it was an 
order passed between parties in execution 
orders passed under the Guardians and 
Wards Act, being by way of administra¬ 
tive directions to the guardian. Under 
S. 34, Guardians and Wards Act, a guar¬ 
dian may apply for the maintenance.edu¬ 
cation and advancement of the ward and 
of such persons as are dependent on him, 
and for the celebration of ceremonies to 
which the ward or any of the persons de¬ 
pendent on him may be a party, such 
portion of the income of the jiroperty of 
the ward as the Court may direct to be 
employed for that purpose. But this Act 
contains no provision for the execution of 
such orders asdocreesof the Court. It is, 
however, sought to justify the District 
Judge's order by a reference to S. 36, 
Civil P. C. That section says: 

“The provisions of this Code relating to tbo 
execution of decrees shall so far as they are appli¬ 
cable, he deemed to apply to lha execution of 
orders” 

and an “order” has been dehned in S. 2 (14), 
Civil P. C., as 
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the formal expression of any decision of a civil 
Court which is not a decree.” 

I do not think that the order parsed by 
the Distri.-t -Tu lge in 1908 was such an 
order as is contemidated in this section. 
Moreover the order was one intended to 
be obeyed by the guardian appointed by 
ithe Court and to relate to the property 
of the minor w'ho was a ward of Court, 
irhere is now no guardian and no minor, 
ilt is therefore not possible to execute it 
against Parvathammal, who has now’ be¬ 
come a major, without allowing her an 
opportunity to contest the order in her 
own riglit. In Kovniia Somakk>.i v. Eodi- 
data Pedda Iiamiiih (1), to svhicb I was 
a party it was pointed out try Abdur 
Rahim, J., that the Guardians and Wards 
.Act does not provide any machinery for 
deciding upon and enforcing claims of 
third parties for or against a ward, as 
those are left to be regulated by ordinary 
proceedings by suits. We decided that 
an order purporting to be mane under the 
Guardians and Wards .Act could not be 
enforced as a decree passed in a suit. 
Secondly, an attempt has be«n made to 
justify the order by lelying on the fact 
that notice w’as given to Parvathammal 
of the application and that she did net 
object that the Gourd Ind no jurisdiction. 
Id Komma Somakka v. Kodidala Pedda 
Bamiah (1). that point also was con- 
siderei.but there the respondent's pleader 
did not attempt to argue that if the Court 
did make an order without jurisdiction 
altogether, any waiver of objection or con¬ 
sent on the part of a party would make it 
valid. I am clearly of opinion that if 
there is an initial absence of jurisdiction, 
the conduct of the partiescaunot validate 
an o»‘d 0 r passed withoutsuch jurisdiction. 

Lastlv. it is suggested that justice does 
not require the order to bo set aside, that 
it is an order held by three Courts to be 
a fair one. and. therefore, that we should 
not interfere in revision. In the previous 
proceedings, Parvathammal was repre¬ 
sented by her guardian Gurunatha Chetti 
who has since been discharged. She has 
had no opportunity of raising any conten¬ 
tion as to her personal liability to pay 
the sum now sought to be recovered, the 
order in that case being one of the nature 
of a direction to the guardian appointed 
by Court. It is thus an open question 
whether Parvathammal should justly he 
made to pay tiie sum. T therefore con¬ 


sider that the order under appeal was one 
that the Court was not competent to pass 
and it should he set aside with costs here 
and in the lower Court. 

Srinivasa Aiyangar, J. —I agree. The 
facts of the case have been fully stated in 
the judgment just delivered. The order 
that was passed In favour of Chokkalinga 
Chetti on behalf of the minor girl Tha- 
yammal in the guardianship matter of 
Parvathammal was in these terms: 

“I accordingly direct that the respondent n.e., 
Gurunatha Chetti) pay this amount (viz . Rupees 
l.GOO) to the petitioner {i. e., Chokkalinga 
Chetti).” 

This order was passed under S. 34, 
Cl. (e), Guardians and Wards Act, under 
which a Court may direct a guardian to 
apply the income of the property or if the 
Court so directs the whole of the property 
for, among other things, the celebration of 
the ceremonies of any person who is de¬ 
pendent on a ward. This is in the nature 
of a direction to the guardian, over whom 
the Court has control, to pay a certain 
sum of money out of the funds of the 
minor in discharge of the liability of the 
minor's estate. If this is ohe>ed by the 
guirdiin, that would be, so far as between 
himself and the minor, a good payment, 
and to that extent the guardian will be 
discharged of his liability to account for 
that sum. But this does not in my opi¬ 
nion, give any right to the person, to 
whom the money is directed to be paid, 
to enforce it as if there was a decree in 
his favour. The order as a matter of fact, 
does not purport to adjudicate upon the 
relative claims of the minor and the per¬ 
son who seeks to enforce the liability 
against the minor’s estate. If, for example, 
a person calling himself a creditor of the 
minor's estate applies to the Court for a 
direction to the guardian to discharge 
that debt, and if on inquiry the Court 
comes to the conclusion that the liability 
is subsisting, and the debt is payable out 
of the minor’s estate, and makes an order 
to pay that debt, still I conceive that the 
minor would be entitled to challenge the 
order or the amount of debt so directed 
to he paid. That is the naSnre of the 
order and I think there was nothing to 
execute. It was qui^e competent to the 
person in who«e favoor this order w’as 
noade to go to the Court which had juris¬ 
diction in the guardianship matter and 
a«k for a direction that the guardian 
should pay the money or the income of 


1. (1913) 36 Mad 39=13 I C 251. 
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the minor's estate in his hands into Court 
and if he gets such an order, the Court 
will be competent to pay the money on 
hehalf of the guardian or of the minor to 
the person so entitled. Bub I do not 
think that this so-called order can be exe¬ 
cuted as if it was a decree. In this case, 
as has been pointed out. the guardian has 
been discharged and the minor has been 
allowed to take possession of her pro¬ 
perty. 

One argument which was advanced by 
Mr. Krishnaswami Ayyar is that at the 
time the guardian was discharged, in view 
apparently of some objection by the guar¬ 
dian with reference to this order for pay¬ 
ment of Rs. 1,600 which he had nob 
obeyed, there was an undertaking by Par- 
vathammal who had then attained majo¬ 
rity that she would pay this sum. That 
undertaking evidently vs'as given in order 
that the guardian may be free from all 
liability with reference to this matter, 
Bub that to ray mind, does not by itself, 
impose any liability on the minor, for it 
is not shown that that undertaking was 
given to or that agreement was made 
with Chokkalinga Chetti on behalf of 
Thayammal. The next objection taken is, 
there having been notice to Parvatham- 
mal of an application made to execute 
this order and there having been an order 
for attachment, that order is res judicata 
and binding on her. But it is clear that 
she is entitled to raise the question that 
the order cannot be executed at all, in 
that it is not an order within the moan¬ 
ing of S. 36, Civil P. C. I do not think 
there is any substance in the contention, 
and further it wasquite open to the Court 
which previously passed the order, on ob¬ 
jection made at a later stage, to vacate 
the previous order, if it came to the con¬ 
clusion that that order was ultra vires,as 
I think it was in this case. I do not wish 
to add anything with regard to the last 
contention of the learned pleader, viz , 
that in this case we ouglit not to inter¬ 
fere in the interests of justice, for we do 
not know whether the order directing 
Rs. 1,600 to be paid out of the minor’s 
estate is just or unjust. 

S.n./r.K. Petition allowed. 
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Full Bench 

AyLINO, SliSIIACnu AtVAU AND 
BaKEWKLTj, J.I. 

(Kasaribada ) Venkatachclapatirao — 
Decree-holder—Api)ell:vnt. 

V. 

(Maddipatla) Kameswaramma —Judg¬ 
ment-debtor—Respondent. 

Appeal No. l£8 cf 1916, Decided on 
i9bh September 1917, against a|)pellat 0 
order of Temporary Sub.Judge, Kisbna, 

in Appeal Suit No. HR of 1915 
❖ Civil P. C. (1908), O 41, R 5-Stay of 
execution by appellate Court—Steps taken 
by lower Court before communication are 
valid 

Aq order of an appellate Court staying execu¬ 
tion is in the nature of a prohibitcry order to the 
lower Court which becomes effective only on com¬ 
munication. Till it is communicated, steps in 
execution taken by the lower Court must be 
treated as logallv valid; ZZ Cal 927, Piss, from', 

1 C U* N i-'O and -S? Mad 7-1, Foil. [P 392 C 21 
}\r Seshiijiri Aiyir, J .—Court exercising 
jurisdiction which is conferred on it in express 
terms cannot be rcR.arded as having been de¬ 
prived of it, unless a superior authority informs 
it that that has been done. tP 393 C Ij 

V. Ramesam —for Appellant. 

P. Narayanamiirty —for Respondent. 

Order of Reference. 

Abdur Rahim and Bakewell, JJ.— 
In this case the appellant decree-holder ob¬ 
tained an order of attachment of certain 
properties of the judgment debtor on 14th 
March 1914 and attachment was actually 
carried out on 17th March. It appears 
that tlie judgment-debtor, who had filed 
an appeal against the decree, made an 
application for stay of execution and ob¬ 
tained an interim order staying execution 
till the disposal of the appeal, on I3th 
March 1914. This order was finally 
vacated on 15th April, the judgment- 
debtor having failed to furnish security as 
required by the appellate Court. In the 
meantime, that is, after the order for in¬ 
terim stay was passed, and before that 
order was set aside, the judgment-debtor 
sold the property to a third person. The 
question that we have been asked to con¬ 
sider in the appeal is, whether the order 
of attachment of 14th March has any 
effect so as to affect the alienation subse¬ 
quently made by the judgment-debtor or 
whether the attachment must be held to 
be ultra vires and ineffectual because of 
the fact that the appellate Court had 
made an interim order of stay previous 
to the date of attachment, though it was 
not communicated to the Court that 
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passed the order of attachmeot and the 
decree-holder had no knowledge of it at 
the time he made the application. 

The question, so far as the principle 
involved is concerned, was decided by a 
Bench of this Court in a cise reported as 
Muthu Kumaraswami lioivlhan v. Kuj)- 
puswami Aiyangar (1), where it was laid 
down, accepting the view of the lasv 
laid down by the Calcutta High Court in 
Besseswari Chowdhurani v. IdorroSundar 
Mczmndar (2j, that an order of the ap¬ 
pellate Court granting interim stay does 
not operate so as to suspend proceedings 
in execution before the first Court before 
the date of its communication to the 
latter Court. The learned Judges had 
before them another ruling of the Cal- 
cutta High Court \xiUukum Chnnd Baid 
V, Kamalanand Singh (3) which was to 
the contrary etlect, hut they preferred 
the view expressed in Besse-^swari Choiu- 
dhurani v, Uorro Sundar Mozumdar (2). 
In a subsequent case in this Court re- 
ported as liamanalhan Chetty v. Aruna. 
challam Chetty (l), the same question 
came U[) for consideration before Sadasiva 
Aiyar and Spencer, JJ. Sadasiva Aiyar.J,, 
expressly dissented from the decision in 
Muthu Kuviaraswami Roivthan v. Kup- 
pusxvami Aiyangar (l) and Spencer, J., 
also seemed to be inclined to the same 
opinion, though he thought that the case 
in Muthu Kumaraswami Rawthan v. 
Kupptiswami Aiyangar (1) might be dis¬ 
tinguished from the case which he had to 
deal with. We are inclined to agree 
with the earlier ruling of this Court in 
Muthu Kuviaraswami Roivthan v. Kup- 
pusivanit Aiijangaril). We think that it 
is ordinarily the duty of a Division Bench 
to follow on a pure question of law a pre¬ 
vious ruling of another Division Bench, 
unless it is of opinion that that ruling is 
wrong, in which case the proper course 
is to refer the question to a Full Bench 
so that the law on the point may be con- 
conolusively ascertained so far as this 
nigh Courtis concerned. Having regard 
however to the fact that dissent has been 
expressed by Sadasiva Aiyar, J , and also 
by Spencer, J., from the view of the law 
expressed in Muthu Kumarasu amt Row- 
Kuppuswami Aiyangar (l), it is 

1. (1910) 33 Mad 74=3 1 C 82 

2. (1«97) I C W N. 226. 

3. (1903) 33 Cal 927. 

4. A I R 1914 Mad 261=38 Mad 766=22 I C 
99. 


necessary that the question involved 
which is one of importance should be 
settled by a Full Bench 

The Court which passed the decree has 
full jurisdiction to procee I with its exe¬ 
cution until its hands are stayed by the 
order of the appellate Ceurt, and it is 
difficult to see how that Court, if a pro¬ 
per application for execution is made to 
it, could refuse the application until the 
order of the appellate Court granting stay 
of execution has been communicated to it. 
There can be no doubt that an order for 
prohibitory injunction, so far as it affects 
the question of the validity of any act of 
the party against whom it is made does 
not come into operation until it is com¬ 
municated to him. The Civil Procedure 
Code expressly lays down that the mere 
preferring of an appeal will not operate 
to stay execution. It seems to follow 
that until the first Court receives the 
order of the appellate Court staying exe¬ 
cution, it is bound to proceed to execute 
the decree on proper application being 
made to it by the judgment-debtor. It 
is then difficult toconceivehow an order, 

which the Court of first instance was 
bound by law to pass, could be said to be 
made without authority. The grounds of 
convenience seem also to preponderate 
against the opposite view. The question 
which we refer to the Full Bench is: 
Where subsequent to an interim order 

for stay of execution made by the appel¬ 
late Court without notice to the decree- 
holder but before its communication to 
the Court of first instance, an order for 
attachment has been made by the latter 
Court, is the order of attachment void 
and ineffectual as having been made with¬ 
out jurisdiction? 

Opinion 

Ayling, J. —With all respect to the 
views of the learned Judges in Hakutn 
Chand Baid v. Kamalanand Singh (3J, 

I prefer to follow the reasoningof an ear¬ 
lier Bench of the same Court, 
Chowdhurani v. Horro Sundar Mozurn- 
dar (2), which has been adopted by this 
Court in Muthu Kumaraswami Rowthan 
v. Kuppuswami Aiyangar (1). I regard 
an order of an appellate Court staying 
exeoution as in the nature of a prohibi¬ 
tory order to the lower Court which be¬ 
comes effective only on communication. 
Till it is communicated, steps in execu 
tion taken by the lower Court must be| 
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treatoil legally valii. I would answer 
the reference in the negative. 

Seshagiri Aiyar, J.—Notwithstand¬ 
ing the high regard I entertain for the 
opinions of the two learned .Tudgos who 
decided Hukum Chaiid Baid v. Kama- 
Uinand Singh (^) to the opinion of 
Sadasiva Aiyar, J., X am unable to agree 
with their conclusions. In my opinion, 
suflicient attention has not been P^dd hy 
those learned Xudgas to the provisions of 
0. 41. R. 5. Tho'legislature has enacted 
by that rule that the Court of first in¬ 
stance still retains jurisdiction to order 
execution notwithstanding the fact that 
an appeal has been preferred against its 
decision. That power can only he taken 
away hy some communication made to it 
by the Court to which it is subordinate 
and in which an appeal has been pre¬ 
ferred. A Court exercising jurisdiction 
which is conferred on it in express terms, 
cannot be regarded as having been de¬ 
prived pf it unless the superior authority 
informs it that that has been done. This 
principle of jurisprudence should nob be 
departed from unless there is any legisla¬ 
tive provision to thecontrary. As regards 
the citation of the American authorities, 

I wish to point out that it appears from 
what is said in Spilling on Injunction, 
Yol. 2, S. 1713, that the preferring of an 
appeal operates in some of the States 
to suspend the powers of the Court 
beiow. In that view, it may he jusbih- 
able to hold that the lower Court need 
not be informed of the action taken by 
the Court of appeal. I agree in holding 
that Muthu Kumarasioamt Rorotkan v. 
Kuppuswami Aiyangar (l) was rightly 
decided. My answer to the reference is 
in the negative. 

Bakewell. J.— I agree with Ayling, J. 

S.N./R.K. Reference answered 

in the negative. 
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AVallis, 0. J. AND Oldfield, I. 

C. Streerajfiulu Nazt/u—Plaintiff—Ap¬ 
pellant. 

V. 

T. Ramaswami Mudaliar^od others 

Defendants—Respondents. 

Original Side Appeal No. 38 of 191G, 
Decided on 28th March 1917. 

{«) Registration Act (1908), Ss. 17 and 49 

_Receipt for advance of rent containing 

terms of lease and description capable of 
identification is agreement to lease and if 
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unregistered Is inadmissible in suit for 
specific performance—Evidence Act S. 91. 

If a cloc.irsicnt wliieli in lo r. lOceipL 

for moMGV paid alv.iiKO for rent oout.iius th3 
term? of the lea'»0 and a sufi'icioni. de: oriptioii of 
the demised pcciiiises to bn capable of identifici^ 
tiou it is a’l agreenioiit to grant a learC and if 
unregistered, is inadmissible in evidence in a sni;/ 
for speeific ncrformanco of the agreemont or for 
damages for breach of the covenant.- contained 

therein. ^ 

It is not uncommon In India for .igreements 

to soil cr to lease to lake the form of a receipt 
for a deposit on account of pnrcbase-mouoy or o: 
an advance for rent. [F 393 C d, P 391 b- 1] 

In deciding whether a docviment amounts to 
an agreement to lease the substance rather than 
the form of the docuinoub should be regarded. 

[P 393 C 2) 

An unregi-terod document was in the following 
terms; “Kecaived advance from S. or order 
R-. 100 for giving 1*3/4 lease of land of R after 
the expiry of the present lease, rent at Rs. 3/8 a 
month.” In a.suit for specific performance of 
the agreement; 

Ilehl: that tho document was an agreement tc 
grant a lease and being unregistered was in idinis- 
siblc in evidence in a suit for specific performance 
thereof or in a claim for damages arising out of 
the contract. tP 394 C 1] 

(b) Evidence Act (1872), S. Ql—Scope. 

The agreement being inadmissible any other 
evidence of the agreement to lease cannot be 
tendered under Evidence Act S. 91. 35 Mail. 

63, and 17 Mad. 456. FolK CP 393 G 2] 

C. V. Ananthakrishna Aiyar and P. V. 
Ramachandra Raju^Aor Appellant. 

V. V. Srinivasa Aiyangar, S. Poyinii- 
swamy Iyern.xid Jilahomcd Ibrahim Sahib 
—for Respondents. 

Wallis, C. J.—This is an appeal from 
a judgment of Coutts-Trotter, I., in an 
action for specific performance, dismiss¬ 
ing the plaintiff’s suit witoub calling on 
tho defendant. Mr. C. V. Ananthakrishna 
Aiyar has argued that the ovidouce for 
the plainliti made out a pritna facie case. 
On the other hand Mr. V. V. Srinivasa 
Aiyangar for resfiondeut 2, has contended 
that tho learned Judge was wrong in 
admitting as evidence Ex. A, which he 
contended is an unregistered agreement 
for a lease and inadmissible for want of 
registration. lie also argued that as in 
it the terms of the contract between the’ 
parties have been reduced to writing no 
other evidence can bo given of the con. 
tract under S 91, Evidence Act. We are 
of opinion that these contentions must be 
upheld As regards the question whether 
Ex. A amounts to an agreement for a lease 
we think that the substance rather than 
the form of the document must be regard 
ed. It is not at all uncommon in this 
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country for agreements to sell or to hase 
to take the form of a receipt for a deposit 
on account of purchase-money or of an 
advance for rent. Agremeents which took 
the from of a receipt have been held in¬ 
admissible in Narayanaji Cheity v. Mu- 
thiah Servai (l) and Sreekisan Pithy v. 
Kota Namahoarayya (2). Ex. A is in 
the following terms: 

“Received advance from C. Streeramulu Naidu 
or order Rs. 100 only for giving 1*3/4 lease (which 
is explained by the evidence as a lease of 1-3/4 
grounds) land of Mr. Rajagopalachariar after the 
expiry of the present lease to him for 25 years; 
rent at Rs. 3/S amonth.” 

The demised premises appear to be 
sufficiently capable of id 0 nti 6 cation and 
the term and the rent are also mentioned. 
On the whole, we have come to the con¬ 
clusion that though in the form of a 
receipt, this document Ex. A embodies 
the terms of an agreement to grant a lease 
on the terms therein mentioned, in addi¬ 
tion to a receipt for a deposit of Rs. 100 
as advance on account of rent. According 
to the decision of the Full Bench in 
Narayana7i Chetty v. Muthiah Servai 
(l), an unregistered agreement for a lease 
is inadmissible in a suit for specific per¬ 
formance. It has been argued by Mr. 
Ananthakrishna Aiyar that that decision 
is not only opposed to a decision of an 
earlier Full Bench in Rajah of Venkata- 
(jiri. V. Narayana Reddi (3), but also to 
the view which had been taken in some 
other Courts as in Hemanta Kumari Debi 
V. Midnap^ir Zeviindari Co. Ltd. (4), 
That decision however has now stood for 
nearly 7 years and we think must be 
taken as settling the question so far as 
this Court is concerned, and we are not 
prepared to re-agitate the question by a 
further reference to a Full Bench. If 
:his be the case it follows that S, 91, 
Evidence Act, forbids any other evidence 
being given of the agreement to lease 
which is sued upon. That disposes of 
the claim for specific performance. 

Mr. C. Y. Ananthakrishna Aiyar, how- 
ever has raised another objection and has 
argued that although under the decision 
of the Full Bench in Narayanan Chetty 
V. Muthiah Servai (1), the plaintiff is 
precluded from obtaining specific perfor¬ 
mance for want of a registered agreement, 
be sti 11 has his right to damages and be 

1. ("l9i2) 36 Mad 63=8 I C 520. 

2. (1915) 29 T C 246. 

3. (IS94) 17 Mad 456. 

i, (1915) 28 I C 879. 


has relied upon the decision of the earlier 
Full Bench in Rajah of Venkatagiri v. 
Narayana Reddi (3), which no doubt is 
expressly to that effect. After very 
carefully considering the question we- 
think that the contrary view necessarily 
follows from the view taken by the more 
recent Full Bench in Narayanan Chetty 
V. Muthiah Servai (l), and that if the 
view taken by that Full Bench is to be 
accepted as regards suits for specific per¬ 
formance the necessary consequences* 
should be accepted as regards suits for 
damages. S. 49, Registration Act, pro¬ 
hibits the document from being received 
**as evidence of a transaction affecting, 
immovable property. The transaction 
affecting the property, if it does not affect 
it is the agreement to lease. Therefore- 
the section in this view prohibits the 
document from being given in evidence of" 
the agreement to lease and it seems to ue- 
that it prohibits it equally whether the 
claim be for specific performance or for 
damages. It appears to be the logical- 
result that the claim for damages must 
also fail, if the view taken by the more 
recent Full Bench be adhered to and ae 
I have already said, we are not prepared 
to re-open that question. In the result 
the appeal fails and will be dismissed 

with costs of respondent 2 . 

Oldfield. J.-I should like to add that 
the question of admissibility of a docu¬ 
ment such as Ex. ought in my opinioD 
to be dealt with according as it is or 
not the record which the parties may be 
supposed to have prepared for future use 
in case it should be necessary to ascertain 
the terms of the agreement between them 
and that the circumstances in each cas 0 
will therefore be to some extent material. 
Here we find that Ex. A is propounded 
by plaintiff as liaving been passed to him 
when the agreement on which he now 
sues was made. It was passed directl> 
as a receipt for the advance which was 
paid under that agreement. But it does 
also contain a full record of the terms of 
the agreement and it seems to me that m 
the circumstances it was meant for future 
use as a record for such terncs and that 
the case is therefore one in which the 
document must be taken as embodying 
the agreement and most be registered- 
In those circumstances it seems to me 
that being unregistered it is inadmissible- 

On the other point I entirely agree. 

S.N./R.K. Appeal dismissed. 
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Abdur Rahim and Oldfield. IJ. 

Atj/auier —Defendant — Appellant. 

V. 

Subraviania Iyer and others —PlaintitTs 
and Defendants—Respondents. 

Second Appeal No. 1271 of 1915, De¬ 
cided on 9th January 1917, against decree 
of Sub-Judge, Kumbakonam, in Appeal 
Suit No. 325 of 19U. 

(a) Hindu Law — Partition — Father can 
partition property although tons are dead and 
only grandson# are living—Partition must be 
equal and fair. 

The tight of a father to partition family pro¬ 
perty between himself and his sons and their 
sons includes the right to make such partition 
when the sons are dead and the grandsons are 
living. A partition at the will of the father or 
grandfather can only be valid if it is equal and 
fair : 2 Mad 317 and 36 I C 5C7, Foil. 

rp 396 c n 

(b) Hindu Law—Alienation—Coparcener— 
Properly converted into lenancy-in-common 
—Member can dispose of his share by gift. 

Ordinarily a co-parcener cannot make a gift of 
his undivided share ; but once the co-parcenary 
is converted into a tenancy in common by means 
or a partition, there is no bar to a member of the 
family disposing of his share by gift and it can 
make no differenco in law that both the partition 
and gift were effected by means of one and the 
same instrument ; 7 Mad 357 and 11 l 216, 

Foil. [P 395 0 2; P 396 C ll 

(c) Contract Act (1872), Ss. 20. 21 and 
22—Execution of document on mistaken as¬ 
sumption which bears only on motive induc¬ 
ing execution, does not amount to mistake 
as to rights. 

The execution of a document by a person on 
a mistaken assumption which bears only the 
motive which induced the execution, does not 
amount to “ a mistake as to his rights ” which 
would justify a Court in passing a decree for its 
cancellation. [I* 395 C 2] 

T. V. M'lithukrishjia Aiyar and K. S. 
Jayarama Aiyar —for Appellant. 

T. Hangachariar and G. S. liamachtin- 
dra Aiyar —for Respondents. 

Abdiur Rahim, J. —Defendant 3 who 
died since the institution of the suit at 
the ago of about 92, wa^ tho grandfather 
of tho plaintiffs, respondoats 1 aad 2, and 
divided b»-other of defendant I’s father. 
Ho purpor+'od to make asottleinont of the 
^ family propoity on Iffbh May 1911 by 
Rx. A, and tho quoafcion unler litigation 
was hov. far, if at ail, it was vahl and 
^ binding Both tho Courts have found that 
tlie so'..tlcmpnb was not brought about by 
b‘ tho exorcise of fiaudor undue iniVaonce 
R' on tho i-ai t of defendant 1, and I atn un- 
able to say tltat the finding is vitiatod in 
law as contended for respondents 1 ani 2 
l)y tlia onus of F)roof I'oing v. lOnglyUid 
on bham. The finding was arrived at 


on a consideration of all tho circum¬ 
stances and the evidence bearing on the 
point, and we are notab liberoy to re-open 
it in second appeal. The Subordinate 
Judge however held that the settlement 
was validly revoked by defendant 3 by 
Ex. B, inasmuch as according to him de¬ 
fendant 3 had executed Ex. A under a 
mistaken notion that the plaintiff’s were 
nob of sound mind. 

Exhibit B had been executed, not as 
the Subordinate Judge wrongly imagined 
after the institution of the suit, but be¬ 
fore it and it was under this mistake as bo- 
its date that he raised an additional issue 
and called for a finding upon the effect of 
the deed of revocation. It is undoubtedly 
strange that the plaintiffs should nob have 
relied upon the alleged revocation in the 
plaint itself and it is also remarkable 
that defendant 3 should not have joined 
as a plaintiff in getting the deed of settle¬ 
ment set aside, if the allegations of tho 
plaintiffs were well founded. However 
that may be, even granting that the plain¬ 
tiffs were nob in fact of unsound mind 
as stated in Ex. A, that in itself would 
nob be sufficient in law to invalidate the 
settlement. Apart from any question as to 
whether defendant 3 at the time he exe¬ 
cuted the deed, understood the nature of 
his act,—which plea so far as it was 
raised at the trial has been negatived— 
the mistaken assumption only bears upon 
the motive which induced defendant 3 to 
execute Ex. A, and does not amount to a 
mistake as to his rights which would 
justify tho Court in passing a decree for- 
its cancellation. 

It is clear from the provisions of Ex. A 
by which defendant 3 sought to make a 
complete partition of the family proper¬ 
ties, allotting to himself and the plain¬ 
tiffs the shares to which they were res¬ 
pectively entitled, that be intended to 
create a division of status anr] property. 
That being so, there can be little doubt 
that the sebblomeub which ho sought to 
make of his own share was valid in law.| 
It is undoubtedly settled law that a co.| 
parcener cannot make a gift of his un¬ 
divided share [see Baba v. Timma (l) 
Ramanna v. Ve7ikaia (2)]. But once the. 
co-parcenary is converted into tenancy-in-| 
common, there is no bar to a member of the 
family disposing of his share by gift and it 
can make no difference in law that both the 

' 1. (1881) 7 Mud 357. 

•2. (1888) 11 Mad 24G. 
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partition an3 s^ift were elfecteil by means of 
one anO tlie same instrument. But tlie 
settiornant linger I'x. A is of specitic jwc- 
perties (in S*b. A), wbicii tlefemlant 3 
re^erveJ to himself tor his sliave. That 
a fliu'lu father can partition the family 
[iroperty between himself and his sons is 
well established in tliis Presidency: [sea 
Ka)}fhisavii v. DoraiS'ivii Auif(ii‘ (3) and 
Murunainja v. Palanujan ii (4)]. It is 
hardly disputed that the fact there are 
grandsons can be no bar to the exercise 
of liis rights ; for the grandsons’ right is 
to Stan 1 in the shoos of their father. The 
juestion thou arises, should the death of 
the son make any diflereuce. There is 
no exfiress decision on this point, but it 
is dillicult to see why it should. The 
right of a fatlier to partition family pro¬ 
perty between himself and his sons and 
their sous would seem to include the right 
bo make such partition when the sons are 
dead and grandsons alone are living. A 
partition at the will of the father or 
grandfather can only be valid if it is 
lequal and fair. In this case there can be 
no doubt that it was so, as was conceded 
before the District Munsif and is amply 
clear from the facts. 

The Subordinate Judge’s judgment 
must be sot aside and the decree of the 
District Munsif restored with costs here 
and in the Court below. 

Oldfield, J. —I entirely agree, and 
only wish to add a few words regarding 
the scheme of the settlement, Ex. A, and 
Mr. T. Rangachariar's argument from 
its terras. It no doubt begins with a 
statement that the plaintiffs have lost 
their right to the settlor's properties be¬ 
cause they are of unsound mind. But, 
looking to the fact that it was apparently 
drafted without legal advice and to the 
clear statements contained in its later 
provisions, I find no difficulty in liolding 
that the settlor’s intention was to make 
a partition, the reference to plaintiff ’s in¬ 
capacity having no effect, except that 
their shares were vested during its con¬ 
tinuance in defendant 1 for their benefft. 
As they were never really incapable, that 
and the further provisions for defen¬ 
dant I’s reversionary interest never took 
and never could have taken effect. Ex. A 
being essentially an expression of inten¬ 
tion to adopt a divided status, my learned 
brother’s conclusion follows, that the 
'~37JlRT¥^80)T}d»dJvr. ' 

4. (1916) 86 I 0 507. 
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gift of the settloi’s share to defendant 1 
is valid, notwithstanding that it is con* 
taiued in the same document. I there- 
foie c.mour in Che decree p''oposod. 

SN K.K. Appe.il allowed. 
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AIVAH and BAKliWELL, IJ. 
T. K. K. y. Ramakrisfma Kadirvelu- 
sami Naicker and another —Appellaots. 

V. 

Eastern Dnvelopment Corporation Ltd. 
London and others —Respondents. 

Civil Misc. Appeals Nos 173 of 1914 
and 3-“)3 of I9l‘h Decided on 26th March 
1017, against order of Dist. Judge, Madura, 

in E. P. R. No. 7 of 1013 

(a) Limilation Act (1908), Art. 182-Exe^ 
cution application xeeliinjr relief not granted 
by decree 15 not an accordonce with law. 

AnappHcntiou for execution of n decree which 
prajs for a relief not granted by the decree, 13 

not an application in accor-lance with law and 

cannot bo treated as a ‘stop io aid of execution 
so as to save the bar of limitation [P 807 C 3J 

Whe^e no personal decree is passed io a niort* 
gage suit an application in execution praying 
for the attachment of non-nioriBaged properties 
is not covered bv Cls (5) and (6), Art. ISOi 
Sch. 1, Lira. Act: 33 Cal. 867 nn-l 13 /?om. 237, 
Foil.: A. I. n. lOH.Uil Dhl ? 338 C IJ 

(b) Contract Act (1872). Ss. 2J2 and 215- 
Inchoate contract which if completed, would 
bar execution of decree, does not operate ai 
bar to execution 

An inchoate contract, whfoh, if completed 
would bar execution of a doore<*, cannot be 
pleaded a bar to execution and the judgment* 
debtor cannot cl.iim that the contract should 
be completed and then he inv kfd in bar of 
execution. fl’ 9 3j 

A zamind.ari property w^'s subj'ct t' two inorl* 
gage<j, one in favour of B anl r in f»roOf 

of C. D entered into an arr.ins-ment with .1. 
the zamindar, to take the zamindari on long 
lease and pa> up the twi> in •rtaai.es. The 
acreomerit noDcomrl ted. D, 'UiSseqacntly, 
obtained a transfer of the two mortgage decrees 
in favour of B and C and apnli d for execution. 

A pleaded the asreeraent entered Into with U 
against the execution 

Held: that the in-’hoate acr^em^nt did no* 

operate as a bar to execution: 19 Mad 230, • 

P 897 C 2J 

T. Bangachariar, T R. V^nkatrama 
Sastriar, N. Raj triar aod 

A Srirangaohnriar —ior XiipelUnts. 

A. Krishnaswami Aiyar and C. A. 
Seshagiri Sastriar — lor Rf»-ipr>ndenti3. 

Tn A. A. 0. Vo, 173 of BU4. 
Judgment. —‘The Pis'^rior- Judge has 
dispose! of the 'pplicatmnd on the 
affidavits. In a case of such magnitude, 
it would have been better, if tbe evidence 
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tenclered by the couutei. petitioner had 
been taken. However, wo think, these 
appeals can be disposed of on the admit¬ 
ted facts contained in the atUdavits tiled. 
Tlio decree was passed on appeal by the 
Hi^h Court on 30th November 1S05. 
The plaintiIVs were the puisne mortgagees, 
defocdar.t 1 svas the mortgagor and 
defendants 2 and 3 were the first mort¬ 
gagees. The decree provided that the 
sale-proceeds shall be applied in a parti¬ 
cular manner. Various attempts were 
made by the two mortgagees to execute 
the decree until 1910. In that year, 
one Mr. Kosher opened negotiations with 
the mother and guardian of the legal 
representative of the deceased judgment- 
debtor, defendant 1, with a view to 
purchasing or obtaining a long lease of 
the mortgaged property. One of the 
conditions agreed upon was that the 
transferee should purchase the decree 
rights of the two mortgagees and that he 
should take credit only for the actual 
sum that he paid to them, and not lor 
the full amount of the decree. It is said 
that Mr. Kosher opened negotiations with 
the mortgagees after entering into pre¬ 
liminary agreements with the guardian. 
V/o advisedly do nob desire to refer to 
these agreements in detail, as the exact 
relationship created by the agreements 
has nob been investigated. Upon one 
question, however, both the parties are 
agreed. On 29fch .April 1012, Mr. Ko¬ 
sher informed the guardian tln\t ho 
was not willing to treat with her for the 
transfer of the /amiudari. It was after 
this date, that ho obtaiue 1 the transfer 
of the rights of both the mortgagees 
under the decree. Ho applied for execu¬ 
tion as the transferee decree-holder. His 
applications were opposed on the ground 
that the transfers were really for the 
benefit of the ju Igment del tor and that 
consequently execution shoubl not be 
allowed to proceed. 

Tbe District Judge allosved execution, 
overruling this .objection. Two appeals 
Imve been preferred against his order. 
The appeal against the order pormitting 
execution of the decree in favour of the 
first mortgagees may be first dispose! of. 
Mr. Kangachariar contended that as the 
decree was transferred after agreements 
were entered into between the guardian 
and Mr. Kosher, the latter became a 
trustee for the jndgment-debbor aod that 
the transferee should nob be allowed to 


reap a benefit wliicii he has Iraudulontly 
secured for himself. S. b*S, Trusts Act, 
and Ss. 212 and 215, Contract Act, were 
relied on. Wo. do nob tliink these sect¬ 
ions have any boaiing on the present 
case. There has bten no completed con¬ 
tract between tbe parties. Till that 
stage is reached the relationship of de¬ 
cree holder and judgment debtor subsists 
l) 0 t\veen them. Consequently, under 
O. 21, R. 2, execution could be prevented 
only, if there had been payment or adjust¬ 
ment. As none of them is pleaded, we, 
fail to see what answer can there 1)0 to 
the execution application. An inchoate 
contract would not give the judgment- 
debtor a right to plead against execution 
that this contract should be completed 
and that he should then be permitted to 
plead that the transferee was only his 
alias and lias no locus standi. In llama 
Ayyan v. Srecnivasa Patter (l) and 
other cases there was a completed con¬ 
tract. Whatever may be tlie appelhnt’s 
rights to claim specific performance and 
other remedies in a suit, they cannot 
avail him in execution. We rausb, there¬ 
fore, hold that the District Judge was 
right and dismiss the appeal with costs. 

In A. A. 0. No. 353 of 1913. 

The above conclusion is applical)l 0 also 
to the execution application presented on 
behalf of the socontl mortgagees. A fur¬ 
ther point was raised by Mr. T. Kanga¬ 
chariar in this case. The loarned vakil 
contended tliafc the ai>plicati"n of 2()th 
Fel'rii-ary L9il, Nhicli wa.s relied on to 
save limitation, would not reall;> a^.sist 
tiie decree-holders. In tliat application, 
there was a prayer tliab I'rojjorties otlier 
than those mortgaged should bo attached 
and sold. Mr. A Krishnaswami Aiyar 
admitted that at that time no personal 
decree was passed in favour of the second 
mortgagees. Consequently the relief asked 
for could not have been granted; bub 
the learned vakil contended that if an 
application in form complies with the 
requirements of the Code, the question 
whether Uio relief claimed is capable of 
being granted or nob does riot affect the 
validity of the application as being in 
accordance with law. We are unabl e bo 
agree with this contention. Under the 
Limitation Act, the ai>plication must be 
one to execute a decree; bub if that decree 
is non-existent, there can be no applica¬ 
tion jn_aocoW ^^0 with law. We are 
1. (1896) 19 Mad 230. 
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unable to bold that the nature of the 
relief is immaterial, so long as the tabular 
form is properly filled up. We are in 
lagreement with the view taken in Pnrna 
\Cha7idra ^landal v. Eadha Nath Das 
|{2) and Pandarinath Dajniji v. Lila- 
^chand Ilatihhai (3), Varadiah v. Raja^ 
kumara Ve-nkata Perumal (4) proceeds 
on the view that the application which 
saved limitation uas elfective in some 
respects As regards Civil Miscella¬ 
neous Second A{)peal No. 22 of 1915 we 
are not in possession of all the facts 
which induced the learned Judges to take 
the the view they have taken. We must, 
therefore, hold that the view taken by 
the District Judge is nob right. Mr. A. 
Krishnaswarni Aiyar has asked us to de¬ 
cide that the unf)licatiou made by the 
first mortgagees seved limitation in 
favour of the second mortgagees. 

Mr. T. Kangachariar objects to our 
looking into those applications. We 
think that the question should be decided 
by the lower Court after placing on re¬ 
cord such of the records as may he ten¬ 
dered for the purpose as evidence. We 
reverse the order of the Subordinate 
Judge and transfer the application to the 
District Juvlge of Madura for disposal in 
the light of the above observations. The 
appellant is entitled to his costs in this 
Court. Costs in the lower Court will 
be provided for in the revised order. 

S.N./r.K. Order accordingly. _ 

2. (190G) 33 Gal 867. 

3. (1889) 13 Boro 237. 

1. A I R 1914 Mad 663=21 I C 7S2. 
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Sadasiva Aiyar. J. 

Nallasivan Pillai —Petitioner. 

v. 

N» Eamalingam Pillai Opposite 
P & r b V 

Civil Revn. Petn. No. 1111 of 1916. 
Decided on 23rd February 1917, from 

order of Dist. Judge. Tinnevelly. 

(a) Criminal P. C. (1898). S, 476— Judicial 
proceeding—Inquiry by Court without juris¬ 
diction — Prosecution for perjury during 
inquiry is not legal. 

DubitanU —A Court making an inquiry without 
jurisdiction is not competent to pass an order, 
under S. 476, Oriminal P. C., for the prosecution 
of a witness for perjury committed during the 
course of such inquiry, even though the Court 
honestly believed it had jurisdiction and the par¬ 
ties did not object to it, inasmuch as the pro¬ 
ceedings in the inquiry are not ' judicial procee¬ 
dings. [P 399 0 2; P 400 C 1] 


(b) Criminal P. C. (1898), S. 476—"Judi' 
cial proceeding" defined. 

A proceeding before a Court of Justice acting 
in the administration of justice is a “judicial 
procicdiug". (P 399 C ll 

(c) Criminal P. C. (1898), S. 476— Procee¬ 
dings under Legal Practitioner’s Act are 
"judicial proceedings." 

A Court taking evidence in a proceeding o( 
which it is entitled to take cognisance under the 
Legal Practitioners Act, is a "Court" within the 
meaning of S. 4TG, Criminal P. C., and the pro¬ 
ceeding i« a "judicial proceeding." [P 399 C 2] 

(d) Legal Practitioners Act (1879/, Ss. 13 
and 14—Inquiry by a Court into conduct of 
pleader not entitled to practice before it is 
ultra vires. 

A charge of unprofessional conduct in the dis* 
charge of professional duty made against a pleader 
can bo inquired into only by the presiding officer 
of the Court in which the pleader practises. 
Where a District Judge, in an inquiry into the 
conduct of a second grade picador in the ni.atter 
of an execution proceeding in a Subordinate Judge a 
Court, sent a witness to a Magistrate under 
S. 476, Criminal P. C., to be pro-^ecuted for per- 
jury: 

held: that the proceeding was ultra vires as 
the District Court had no jurisdiction to inquire 
into the pleader's conduct. (P 4C0 C IJ 

M . D . Deradoss—ior Petitioner. 

E. E. Osborne —for the Crown. 

Judgment.— The petitioner, Nalla- 
sivan Pillai, presented an application 
under S. 13, Legal Practitioners Act, lo 
of 1879, against a second grade pl^der, 
Ramalingam Pillai, to the District Court 
of Tinnevelly on the ground that the said 
vakil, whom he had engaged to conduct 
an execution, was guilty of imnroper con¬ 
duct in the discharge of his professional 
duty in the matter of that execution. 

Section 13 relates to the power of 
the High Court to suspend a pleader or 
mukhtar and has clearly no application. 
Taking it that S. 13 is a mistake for 
S. 14. even then, a charge of unprofea-' 
sional conduct in the discharge of pro¬ 
fessional duty made against a pleader can, 
be inquired into only by the presiding 
ofiicer of the Court in which the 
practises. The second grade pleader,, 
Ramalingam Pillai. having no right to 
practise in the District Court and the 
execution matter in which the alleged^ 
misconduct took place relating to a decree 
of the Tinnevelly Sub Court on its Small 
Cause Side, the charge should nob have 
been made to the District Court and , 
nob be taken cognizance of or inquired 
into by the District Judge. The Distric 
Judge however overlooked this po>ri . 
went elaborately into the matter, exa¬ 
mined the petitioner Nallasivan Pillai on 
solemn affirmation as petitioner’s witnesSi 
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found his allegations against the vakil to 
be wholly false and dismissed the petition 
on 2nd September 1916. It goes without 
saying that the learned District Judge 
quite honestly believed himself to have 
jurisdiction to make that inquiry, neither 
the petitioner. Nallasivan Pillai, nor the 
second grade pleader. Ramalingam Pillai 
(who was represented in the inquiry by 
another vakil Arumugam Pillai) having 
-evidently brought to the notice of the 
District Judge that the District Judge 
had no jurisdiction to make such inquiry. 

On that same date, 2nd September 
1916, the learned District Judge sent the 
petitioner, NallasivanPillai, under S. 476, 
Criminal P. C., to the nearest First Glass 
Magistrate in order that he might be 
tried for offence under S. 193, I. P. C., 
in that the petitioner made false state¬ 
ments as his own witness in the inquiry 
held under the Dogal Practitioners Act in 
the matter of a receipt, Ex. 1, and in two 
■or throe other matters. Against this order 
under S. 476, Criminal P. C., the present 
civil revision petition has been filed and 
the petition contains six grounds. The 
last two of the six grounds relate to the 
merits. I need not say that this Court 
will interfere under S. 115, Civil P. C., 
or under S. 107, Government of India Act, 
1915, with an order passed under S. 476, 
Criminal P. C., by a lower Court, only in 
very exceptional cases. The other four 
grounds of the revision petition raised the 
two following points; (l) the inquiry 
under the Legal Practitioners Act by the 
District Judge is not a judicial iiroceoding, 
(2) it was not in this matter a Court 
within the meaning of S. 476, Criminal 
P. G. It will be seen that neither of 
these points expressly raises the conten¬ 
tion that the District Judge had no juris¬ 
diction under the Legal Practitioners Act 
to conduct the inquiry which he did. An 
inquiry under the fjegal Practitioners Act 
hy a Court is, in my opinion, a judicial 
proceeding: see Kctha SuhJ/a Chetti v. 
Queen (l). The expression “judicial pro¬ 
ceeding” is nob directly defined in the 
Penal Code. ICxpln. 2 to S. 103, Penal 
Code however makes it clear that a pro¬ 
ceeding before a Court of Justice” acting 
in tho administration of justice is a 
judicial proceeding. The Criminal P. 0.. 
S. 4, Cl.(m), defines “judicial proceeding” 
as including any proceeding in the course 
.oj_which evidence may _^0 legally t aken 
1. (1883) 6 Mad 252. 


on ‘ oath ” (which includes solemn 
affirmation”). I cannot therefore accept 
the contention that a District Judge 
taking evidence in a proceeding of 
which he is entitled to take cognizance 
under the Legal Practitioners Act is not 
“a Court” or that tho inquiry is not a 
“judicial proceeding.” 

I am of opinion therefore that the 
grounds mentioned in the memorandum 
of civil revision petition liave not been 
established as valid. But Mr. Devadoss 
argued that as tho District Judge had no 
jurisdiction to entertain the petition or 
to inquire into it, the whole inquiry was 
ultra vires and, for false statements made 
in such an enquiry by the petitioner as a 
witness, he cannot ho punished under 
193, I. P. G., as the petitioner was not 
legally bound (see S. 191, I. P. C ,) to 
state the tiuth before the District Judge 
in that inquiry and as the proceeding l)e- 
fore the District Judge was not a judi¬ 
cial proceeding” within para. 1, S. 193. 
This latter contention however cannot 
wholly absolve the petitioner from punish¬ 
ment, as the giving of false evidence, 
though it was not done in a judicial pro¬ 
ceeding, is also punishable under para. 2, 
S. 193, I. P. C. However proceedings 
under S. 476, Criminal P. C., can betaken 
only where tiie offence is committed or is 
l)rought to the notice of the Court in a 
‘ judicial proceeding.” It is, no doubt, a 
very startling proposition that though 
everybody is morally hound to state the 
truth, he may nob in certain cases be 
legally bound to state tho truth, even 
after an oath of solemn affirmation has 
been administered to him by a Court 
which honestly believes itself to have 
jurisdiction bo conduct certain proceedings 
in which that man is a witness and when 
the person giving evidence (or for whom 
thoovideocoisgiven, if lie is nob the person 
giving evidence) has not objected to the 
jurisdiction of the Court, to take the evi¬ 
dence. It has been held that whore a 
Court had no power to pub a jnirticular 
person upon oath, (say an accused person) 
he was nob legally bound hy the oath and 
therefore cannot he punished for giving 
false evidence. This seems clearly equita¬ 
ble: see Kolha Subha Chetti v. Queen (l) 
and Queen Empreas v. Subhaua (2). 

It was held in Queen-Emi)ress \\ 
Bharma (3) that where the Court had no 

'' 2r(1889yi‘2 Mad 4^1=1 Weir 113. ~ 

3. (1887) 11 Bom 702. 
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pos\er to enter upon an inquiry at all, 
the proceedings in that inquiry are not 
judicial proceedings and a witness in that 
inquiry, though solemnly atlirmed, was 
not legally bound to state the trutli. The 
same view was taken in 1801 by Muthu- 
sami Aiyar, J., in the case reported as 
P‘^osia Nai<'k‘ 2 n, In red): see also Queen\ 
Empre^^ v. Vcn^cataramanna (5) and 
Ahlnl Ilahinan v. E^nperor (6). I might 
be permitted to express my regret that 
the highly techijical view that a person 
is not legally hound to state lli6 truth 
before a Court of Justice which has hound 
him by an oath or solemn atlirmation, 
when that Court of Justice had no juria- 
dicr.ion to enter upon the inquiry though 
it honestly believed itself to have such 
power and though no objection had been 
taken to its jurisdiction, has been adopted 
by the Indian High Courts following the 
English cases on this point; see Beg. v. 
Pearce (7), where Cockburn, C. J., says 
when quashing the conviction for perjury: 

“ I regrol that ;i niau \Ybo has been convicted 
ucou the incritc, j^hould escape from punishment 
upon a to;.‘biiical ['oinl of this sort, but we ad- 
mi iii>tcr the law according to the c.Uabliihed 
rules.” 

I might 1)6 furtlier permitted to ex¬ 
press a hoiio tiiafc an explanation may be 

added to Ss. 191 and 193. I. P. C., to the 

ed'ect that a person is legally bound in a 
Court of Justice as witness in any in¬ 
quiry to state the truth and that such an 
inquiry is one in a judicial proceeding 
even if the Court had no jurisdiction to 
enter upon the inquiry, provide d (1) that 
t.he inquiry v,;i< irjtinto an oltence alleged 
te have i)een committc.i I‘y t!ic \.itne3s, 
(2J that 'lie Court houestiy believed that 
it had jurisdiction and (3) that an objec¬ 
tion (to the inquiry or bo the examina¬ 
tion of the witness therein) on the ground 
of iurisdiebion had not been brought to 
the notice of the Court before the eyi- 

denoe was takeii. 

Id the result. I feel myself bound to 
jset aside the proceedings under S. AW, 
'Criminal P. 0.. owing to the District 
'Judge’s want of jurisdiction toenter upon 
ithe inquiry under the Legal Practitioners 

iAct. 

s.n./r,k. Appeal allowed. 


4. (1889) 1 Weir 151. 

5. (1900) 23 Mad 223=1 Weir 152. 

6. (1910) 32 All 30=3 I C 952. 

7. (1863) 3 B & S 531=32 L J M C 76. 
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Wallis. C. J. and Seshagiri Aiyar, J. 

(Muthuramalinga Setnpaii Avergal) 
Baja of Bamnad —Plaintitt—Appellant. 

V. 

Bajagopala Iyer and ethers Defen¬ 
dants—Respond tjnts. 

Appeal Suits Nos. GO to G3 and G5 of 
1915, Decided on 23rd Eebruary 1917, 
against decree of Sub.Judge, Ramnad, in 
Original Suits Nos. 150 to 159 and IGl of 
1913. 

(a) Limitation Act (9 of 1908), Art. 91 
Document executed under undue influence 
— Suit to set aside—Cause of action accrues 
from dote of knowledge. 

The cause of action for a suit to set aside a dO' 
cuinent executed uudcc undue influence does not 
arise until the cessation of tuat influence, that i?, 
the date on which the facts must bo considered 
to have come to pUiutifT’s knowledge within the 
meaning of Art. 91. [1’ 400 C 2 P C Ij 

(b) Trusts Act (2 of 1882 ). S. 63—Trustee 
acting in violation of trust Beneficiaries 
can sue forpossession. 

Where a trustee deals with the trust property 
entrusted to him in violation of the trust, the 
beneficiaries are entitled to aue for possession of 
the property. (P 401 C Ij 

S, Srinivasa Aiyangar and B. Krish- 
no.ynacharia) —for .Appellant. ^ 

G. S. Bamachandra Iyer and A. J. 
Vimnnaiha Sastn—ioi Reapondent^. 


Judgment.—The Subordinate Judge 
held that these appeals along witli others 
already disposed of by us were concluded 
by the decision of this Court in Raja 
Rajesioara Dorai v. Arunachellavi Chet- 
iiar (l). He has nob considered the spe¬ 
cial allegations as to the continuance of 
undue influence in the jdeadings in these 


•eals. In the plaint, it is stated that: 
c D.wau Trustee, Rao B.ihadur 
i^’a Aivar.old and infirm as ho wu^ va> ^\iO 
iJ'r the domination and influence of the les- 
5 and narticularlv of .\runacbcllam Cheltiar. 
luacheilam Chettiir became more and more 
.orful and tbep:-sition of the Dewan more an 
rtj difficult and dependent, in these circum- 
ices, the Dewan Trustee had 
rse left to him but to follow what the lessee* 

tiled,” . 

The suggestion is that the alienation 

kde in these various suits were due to 

3 influence of the person above men- 

,ned. There can be no doubt that tue 
istee ought to have taken steps to see 
de the deeds of transfer if they were 
3 Ught about by the exercise of undue 

duence over the late Raja. If 
■atioD is true that he himself was sim 
subjected to undue influence, th ; 

,e of action wou ld not arise for-- 

(1915) 38 Mad 321=19 1 O oyo- 
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plaiutifl uubil the coasation of that iii- 
tluonca. In Sri KiShun hal v. Mt, Kcish- 
?«iro (2) the .Tudicial Committee of the 
Privy Council observe obiter, with refer- 
euco to undue influence operating on the 
mind of a pardanashiu lady, that time 
did not begin to run against her until the 
death of the person who dominated her 
;will, which, we are disposed to think, 
only means the date on which the facts 
must be considered to have come to the 
knowledge of the plaintiff within the 
;meaning of Art. 91, I-iim. Act. Applying 
jthis test, it is clear that the suit should 
not have been disposed of on the plead¬ 
ings. In some of the plaints, there is a 
further allegation that the succeeding 
trustees were subjected to similar influ¬ 
ences. We are unable so say on the ma¬ 
terials placed before us that there is no 
substance in these contentions. 

As the learned Advocate-General point¬ 
ed out, where a trustee had dealt with 
the property entrusted to him in viola¬ 
tion of the trust, the beneficiaries are en. 
titled to sue for possession of the pro¬ 
perty (S. 63, Trusts Act). On examining 
the document executed by the Dewan 
Trustee, Ex. 2, we are not prepared to 
accede to the contention of Mr. G. S. 
Ramachaudrier that the property was 
not transferred by the trustee. Cl. 1 , 
savs: 

“tiiatSubba Sagtrial should enjoy the proporty 
from generation to generation forever and ever 
free from all claim*^, witli full powers of p.alo, 
gift.otc." 

which is mentioned in tho said deed and 
also mentioned by Mr. G. S. Ramachan- 
dra Aiyar. That we should doeido the 
question of limitation upon the materials 
placed before us is likely to prejudice 
both the parties. We think it desirable 
that the oases should be remitted to tho 
Court below for a proper trial on the 
merits. Costs will abide. 

S.N./li.K. _ Ajypealfs aUoioe(h_ 

2. A I R 191G P 0'l7“2=34 I 0 37 (P C). 
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Abdur Rahim and Oldfield, d.f. 

Doorvas Seshachi lyey —Appellant. 

V. 

and oi/ters—Respondents. 

Appeals Nos. 23 and 24 of 1917, Deci¬ 
ded on 17th September 1917, against ap¬ 
pellate orders of Dist. Judge, Madura, in 
Appeal Suits Nos. 19 and 20 of 1916. 


Ananxhayek Madras -101 

(a) Execulion — Court ceasing to have ju¬ 
risdiction over properly—Application must 
be made to Court having jurisdiction over 
property. 

Where properties which arosou;^hl to hr atisch- 
ed in execution ofa decree liavc l)ei n inH'; frrred 
to the jurisdiction of another Coiirl, it i.; ihal 
Court that is competent lo entertain all applica¬ 
tions for execution, and not the Court within 
whose jutisdictiou tho properties oripinally were 
and which passed tho decree; .1 1 A’ I'Hi ^fa'• 
162* 35 I C 237; 26 I C 113 ami .1 I U Ui!‘> 

G02. Foil. iP lO’ C2) 

(b) Limitation Act (1908). Art. 182 Exe¬ 
cution application returned and net repre¬ 
sented does not save limitation. 

A petition for execution which has been re- 
turood and not represented cannot be deemed to 
be pending application for the purpose of saving 
limitation. “*02 C 1] 

C. r. AnaJitliakrishna Aiyat for Ap¬ 
pellant. 

T. Narasimha AiyCDigai “for Respon¬ 
dents. 

Judgment. — The question for deci¬ 
sion was whether the petition dated 3rd 
April 1912 which was presen ted to the 
Madura Court, was in accordance with 
tlie law so us to save limitation, The 
jurisdiction over tho properties had l)e 0 n 
transferred before the date of the r.ppli- 
cation from the Madura Court to the 
Molur Court. We have a recent ruling 
of this Court reported as SuhJjiah Naic- 
]ccr\. Romaiithan Cheltiar (l). wliioh 
concludes the ])oint. That decision has 
been followed in several other decisions 
of this Court; Pejiayondo liuttum v. 
Korasika Thatha (2), Vadivelu Pilln? v. 
Mnruda Pilldi f3), P trthn'i'iradhi Appn 
Itan V. J/dl-'i Vc^ihitadn Apjhi lino f l). 
It inay be taken to he sctrled that v.heri 
tho properties with respect to which 
execution is sought have heoTi (ransforred 
to the jurisdiction of another Court, it is 
that Court that is com}) 0 tent to entertain 
all applications for execution, and not 
tho Court within whose jurisdiction the 
properties originally wore and which hadi 
paasod the decree. 

Another point was raised by the learn¬ 
ed [ileader for the a])]’Pllant that the 
order of 3rd May 1912 passed by tho 
Madura Court, to the effeot that tho aji- 
plication was to he sent for execution, 
has the effect of res judicata inasmuch as 
it was acquiesced in by the other side. 
The order was passed _in_th^ ahsence^f 

T^Tr 1911" MariC2=37 Mad 462=22 1 C 
890. 

2. (1910) 35 1 0 237. 

3. (1915) 26 I C 413. 

4. A I R 1915 Mad 602=27 I C 88. 
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the respondents and the question of ac¬ 
quiescence was not raised before any of 
the lower Courts. We think that it is 
too late to raise it now. It was also sug¬ 
gested that Execution Petition No. 118 
of 1912 61el in the Court of Melur on 21st 
November 1911 might be still deemed to 
be pending but it is impossible to assume 
any such thing inasmuch as the petition * 
was returned by that Court and it was 
afterwards presented to another Court 
and proceeded with there. In the result 
the appeal is dismissed with costs. The 
memorandum of objections is also dis¬ 
missed with costs. Appal against Appel¬ 
late Order No. 24 of 1917 follows and is 

dismissed with costs- 

S.N. R.K. .l/)p(’<'i/s dismissed. 
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Ardur Rahim and Srinivasa 
Aiyangar, .TJ. 

(,'H'asam/a) Kondol Row and another 
—Plaintiffs—Appellants. 

V. 

Swamulavaru and others Defendants 
—Respondents. 

Appeal No. 9fi of 1914, Decided on 
1.3th February 1917, against decree of 
Sub-Judge, Cocanada. in Original Suit 
No. 7 of 1909. ^ . u .j 

(a) Hindu Law—Succeision—Sanyesi should 
perform prescribed ceremonies and relin¬ 
quish all properly and worldly concerns— 
Relinquishment need not be in favour of 
particular person. 

The essentials of Sanyasam, according to 
Hindu law, are that the postulant for Sanyasam 
.should perform the necessary rites and cere* 
monies prescribed by the sastras, in particular 
the prajapatbiyeshti or agneshti and the viraja 
bomam, and finally relinquish all property and 
abandon all worldly concerns, down to even a 
desire for them. The relinquishment need not 
be in favour of any particular person, but one 
about to become a Sanyasi may simply abandon 
his property in which c.ase the law will vesti 
in his heirs. The mere adoption of the external 
symbols of Sanyasam as the wearing of coloured 
cDihes or shaving of the head is not enough. 

tP 403 C 2; P 40G 0 1,2} 

:{<^(b) Hindu Law—Will — Sanyasi—Will 
by Ssnyati takec effect from its execution.^ 

A will made by a Sanyasi takes effect from its 
execution, as the Sanyasi becomes dead to the 
world from the date of his entry into the holy 
order, and not from bis death. [P 407 C Ij 

(c) Hindu Law—Will—Sanyasi—Evidence 
of conduct showing intention not to abandon 
property may be given. 

Evidence may be tendered to show by the 
. conduct of the Sanyasi that he did not intend 
to abandon bis property and that a will exe¬ 
cuted by him during bis so*called Sanyasam was 


not intended to take effect. The non-delivery of 
the will to the beneficiary named in it and its 
retention by the testator is one important test 
showing that the testator did not intend to 
abandon his propeity during bis natural life. 

[P 403 G 2] 

fdj Hindu Law — Will — SanyaBi ■ Will 
directing to perform testator's death cere* 
monies — It negatives intention that will 
should take effect immediately. 

Where the will of a Sanyasi directs tlie bene¬ 
ficiary under it to perform the testator’s death 
ceremonies, it negatives the intention that the 
will should take effect immediately as there are 
no death ceremonies to be performed for a San* 
yasi and a subsequent codicil will prevail over 
the earlier will. IF 403 0 2] 

S. Srinivasa Aiyangar — ior Appel- 

lant3. ^ 

T. B. Krishnaswami Aii/ar, T. R. 
Ramachandra Aiyar, B. Narasimha Rao 
aod D. Appa Rao—lor Respondents. 

Srinivasa Aiyangar, J. This is an 
appeal by the plaintiffs against the decree 
of the Subordinate Judge of Cocanada 
dismissing their suit to recover posses¬ 
sion of the immovable properties belong¬ 
ing to defendant 1, from him and his 
alienees. There are two plaintiffs, but as 
the 2ud is only an assignee from the Ist 
and as it is the right of plaintiff 1 that 
is in question in the suit, I shall here¬ 
after refer to plaintiff 1 as the plaintiff. 
The c\x\\n is as the universal legatee, 
heir and successor of a living person de¬ 
fendant 1. .\ccording to the plaintiff 
defendant I his uncle, made his will on 
20th December 1905 at Benares by which 
he liequeathed all his immovable pro¬ 
perties-they are the suit properties-to 
the plaintiff, constituted him his heir and 
successor, and a few days after, became a 
Sanyasi or entered the fourth Asrama 
prescribed by the sastras. became dead 
to the world and its concerns, and the 
plaintiff therefore became the owner of 
his propercies as if defendant 1 had die 
on the dav he became San^'asi. This re¬ 
markable claim—for this is the first 
instance to my knowledge of a claim to 
recover possession from a living person 
of his properties as his heir or legat^ 
which involves the fiction of civil death 
requires to be made out in the clearest 
possible manner. The plaintiff and de¬ 
fendant 1 are Telugu Brahmins of the 
Godavari District and belong to the sect 
called Golakonda Vyaparies who though 
they wear namams and follow some of 

the practices of Sri Vaishnavas, in severe 

other matters apparently follow the 
practices of Smarthas. Several interest- 
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ing questions were argued at the hearing 

of this appeal, as to the acts to be done 

and the ceremonies to be performed by a 

Brahman before he can become a Sanyasi, 

as to the effect of that status on legal 

rights, as to the possibility of a reversion 

from or change of that status, and as to 

how far British Indian Courts are hound 

or entitled to recognize any such limited 

or inferior civil status; but in the view 

I take of the facts it is scarcely neces- 

• 

sary to decide most of the questions so 
argued. 

It must be remembered that there are 
a large number of sects with their 
peculiar rites, mode of initiation and 
practices who though in a general sense 
may be termed ascetics cannot come under 
the category of those who have entered 
the fourth order (Asrama) in the ideal of 
life prescribed for the Brahman by the 
Dharma Sastras. For example, in a 
passage cited in Sarkar Sastri’s Hindu 
Law from Maha Nirvana Tantra, it is 
said that in this Kali age there are live 
castes (varnas) i. e., besides the well- 
known four castes, a fifth caste com¬ 
prising all other beings, that Sanyasam 
according to vedic rites does not exist 
(***) and that all the above five castes 
can become Avadhutha Sanvasis accord- 
ing to the saiva ritual. As regards ascetics 
of this class, it is impossible to apply the 
special texts in the Smritis or to hold 
that they are divested of their property 
or become incapable of holding any or 
that the special rules of inheritance pres- 
eril>ed for Vanaprastas (hermits), yathis 
(ascetics) and Brahmacharis (perpetual 
students) govern succession to their pro¬ 
perty on their death. It has been held 
in this Court that as a Sudra cannot be¬ 
come a yathi or Sanyasi according to the 
Smritis or the Dharma Sastras, his pro¬ 
perty on his death devolves on his natural 
heirs, though there can be no doubt tliat 
a Sudra is ordained as an ascntic according 
to the Saiva Agatnas. So also in Bengal 
the rule of inheritance applicable to yathis 
is nob applied to Bairagis who ap{)areotly 
may be of any caste. In Mr. Oman’s 
Book on 'Ascetics etc.,’ and Dr. Bhabta- 
charya’s Book on ‘Hindu Castes and 
Tribes’ are described a considerable num¬ 
ber of orders of ascetics who are nob 
governed by the rules prescribed in 
Smrids or by Nibandakars who'> for con¬ 
venience I may call heretical jiects; and 
so far as they are concerned, in the ab¬ 


sence of any special custom, there is no 
reason to treat them as of inferior status 
for the purposes of civil law. I’nless 
therefore the plaintiff proves tliafc defen ' 
danb 1 became a Sanyasi according to the 
orthodox rites and ceremonies 1 shall 
show' later on that it is essential for such 
a Sanyasam that there should be an 
actual gift or an actual ralin(|ui3hLnant or 
abandonment of all worldly possessions— 
the plaintiff cannot succeed, even though 
he may be able to prove that dofon lanb 1 
w'ore coloured clothes or shaved his head 
or acquired certain external symbols of 
Sanyasam; for some or all of these are 
adopted also by the heretical sects. 

Defendant 1 lost his wife and children 
at the same time in an accident when he 
was young and did nob marry again. He 
was naturally much affected hy such a 
calamity, turned to his religion for con¬ 
solation, had purauas read and expounded 
to him, and was often going on pilgrimage 
to holy places. In the latter part of 1905 
he went to Benares with the I'lalnbiff 
and stayed in the house of V. Narayana 
Rao (P. W. l) in whose house be had 
stayed for months on a previous occasion. 
While he was there, on 20th December 
1905 he made the will, Kx. A. under 
which the plaintiff claims as legatee, got 
it registered the next day at his residence 
as ho was ill, and a day or two later, it 
is said, became an ascetic and had his 
name changed to Iswara Sansasi in token 
of his having entered the holy order of 
Sanyasis. Tlie plaintiff who nvidenbly 
knows that a person about to l>scome a 
Sanyasi should give up his i)roperby, 
says, that the will, Kx. A, was executed 
by defendant 1 as a preliminary to his 
Sanyasam and with the intention of di¬ 
vesting himself of liis property. If this 
was the intention of defendant 1, he not 
merely managed to conceal it but mani¬ 
fested a contrary intention; for in his 
will there is no reference to any im¬ 
pending Sanyasani at all but a direction 
that the legatee should after the tesbi- 
tor’s death—he obviously refers to his 
natural death—perform his death cere¬ 
monies and take his property as ids heir 
and successor. Thta reference bo the 
death ceremonies is significant, as there 
are none such to be performed by the re¬ 
lations of Sanyasi after his natural death. 
There is one other matter in connection 
with this will which also shows that de¬ 
fendant 1 had no idea of relinquishing 
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his property during his natural life. Tho 
will alter registration was ashed by the 
testator to be delivered to one Ram 
Karain Singh, and ac iuaintance of his, 
and not to the plaintiff, and although the 
plaintitf stayel with defendant 1 for over 
a montli at IWnares after tho date of tho 
alleged Sinyasam defea<la!»t 1 never gave 
the vill to the plaintiff and never intend¬ 
ed to give it to him. The plaintiif how¬ 
ever obtaine’l tlie will long after, from 
the Singh against the wish of defendant 1. 
The conduct of the plaintitl and defendant 
1 after tho alleged Sanyasani makes it 
difficult to believe that defendant 1 became 
a Sanyasiatull as alleged by the plaintitf. 
On Idth January lyOh(f.e j within a few 
day.5 after defendant 1 is to have become 
an a.scetic, ho made another will, or ra¬ 
ther a coJicil, leaving to others a portion 
of the properties devised to the plaintiff 
by his previous will (Ex. 8). On 5th 
February 190G he again made a third 
will by which he distributed his property 
to his three nephews i. e. the plaintiff, 
his brother, defendant 11 and another 
brother Vonkat U io now dead, the father 
of d.efeud iiits l.'i and 11 (l’'.x. Hi). These 
were executed at Renares while the plain¬ 
titl v.as with him, and defendant 1 des¬ 
cribes himself in his usual name and as tho 
son of his natural father wliich he would 

• I 

not have done if he liad become an ascetic 
and had assumed tho name of Iswara 
SaD\ asi. 

Asamatterof fact, defendant 1 described 
himself :<□'! was addressed by relations 
and friend - incluiiing some of the impor¬ 
tant witnesses-for tlie plaintitl by his 
ordinary name Ava^arala Kamaraju, and 
the curious compound Iswara Siny.si 
with its variant Iswaranandaswami and 
Isv.ara Sanyasiswami apjiears for tho 
first time in the proceedings in this suit. 
Defendant 1 left Benares for his native 
place after executing Ex. 10 and mado 
another will (Ex 1) on 22rid February 
1900 at Pittapur and has boon dealing 
with his property ever since as owner, 
and there can be no doubt he has been 
living like a grahasba or a house holder. 
He denies that he over became a Sanyasi 
or behaved as such. That is so far as 
defendant 1 is ooncerned. The conduct 
of the plaintiff is however much more 
important. On 3rd October 1906, long 
after defendant 1 had begun to deal with 
his property as owner, he and defendant 
11 claiming as legatees under the will, 
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dated 5th February 1906, mado a writte*^ 
demand of [i^ssossion of certain proper¬ 
ties from drJ jiersons who hold bliom un¬ 
der defendant 1 as tenants, or otherwise 
hy transfers subsequent to otii Pebruary. 
In these notices, one of which is pro¬ 
duced and marked as Ex. 11 in tho case 
tho plaintitf and his brother, defendant 
11 stated tliat defendant 1 became a San¬ 
yasi after 5th February and thereafter 
ceased to have any interest in his pro¬ 
perties and on that ground challenged the 
title of the persons in possession. That 
statement if unexplained is obviously 
fatal to the plaintiff’s present claim and 
the only explanation which he gives is 
that he never made that statement, bub 
tiiat his brother fraudulently hllod up a 
blank paper in which he obtained the 
plaintiff's signature. Unfortunately for 
tho plaintitf, this is proved to be untrue, 
for the plaintiff is proved to have bcQu 
well aware of the draft of this very no¬ 
tice (Exs. 9 and 9A). Defendant 11 who 
equally with the plaintiff insists that de¬ 
fendant 1 became a Sanyasi denies that 
he ever filled up a blank paper and there 
can be no doubt tliat he is speaking the 
brutli in this matter. Further the plain¬ 
tiff and defen lant 11 long after this no¬ 
tice on iOth March 1907, obtained a niu- 
chilika from a tenant for some of the 
lands of defendant 1 and the plaintiff 
does not explain this transaction either, 
beyond stating that his brother fraudu- 
lenblv obtained this also without Ids 
knowledge. 

Fin Ely the plaintiff makes this roniark- 
able statement namely, that ho knew in 
October 1900 that his brother bad mvle 
false recitals in tho notice issua-l in hie 

name—defendant il apparently was quite 
frank about it and told the plaiotitl that 
he insertel those false statements to ob¬ 
tain a share of defendant 1 s properties 
wliich wholly belonged to the plaintiff 
yet he thought and wasadvised by a lead¬ 
ing pleader that those statements were 
not prejudicial to his interest, so much so 
that he took no steps to correct them and 
had sufficient confidence in his brother to 
allow him to take a muchilika also joint¬ 
ly in the names of both. On 23rd Feb¬ 
ruary 1909, only three days before the 
plaint in this suit was filed, after be had 
made up his mind to claim the whole of 
the properties of defendant 1 as his sole 
legatee under the will Ex. A, plaintiff 1 
sold a half of the suit properties to plain- 
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tiff 2 and in the sale deed, in setting out 
his bitde, fixed the same day 2lst Decem¬ 
ber iy05 for the Sanyasara and the will. 
Evidently even this version did not suit 
him as probably the Sub-Registrar who 
registered the will, who saw defendant 1 
at his residence on that day batsveen 0 
and 6 p.m. may be in a position to con¬ 
tradict the story of Sanyasam on that 
day, any how the plaintiff is wholly un¬ 
able to explain how this date came to be 
fixed in the sale deed as the date of the 
Sanyasam. In this re-examination by 

his osvn pleader he says this: 

•'Ex. E(i. e.) the sale is in my own haud- 
wciting. I do not remember if a draft of it was 
first prepared. Thereeitalin Ex. E to the effect 
that the taking of Sanyasam and the execution 
of the will Bx. A took place at the same time 
was a mistake. I cannot say how it arcss, 

In his plaint he fixed no date hut para. 

0 of the plaint reads as if the making of 
the will and the Sanyasam were sirnulta- 
neous. Dven now the actual date is not 
fixed but it was said for the first time in 
March I'JiO when the plaintiff's witnesses 
were examined in Benares that it took place 
on some day between 23rd and 26th Decem¬ 
ber 1905. These unexplained variations 
in the date cast a strong suspicion on the 
truth of the plaintiff's case. There are 
two other transactions in which the 
plaintiff has taken part to which I shall 
refer now. He was present when a bro¬ 
ther of his (one Lakshmipabhi adopted to 
another family) lent Rs. 1,000 to defen- 
dant 1 on 3rd December 1906 when de- 
fendant 1, if the plaintiff’s present case 
is true hid no property at all, and also 
when the note was renewed in April 
1908. The plaintiff obtained a transfer 
of this note on behalf of a minor ward of 
his, after a suit had been filed on the 
note andoondnoted that suit on his behalf. 
When asked to explain his conduct in 
allowing his brother to lend to a person 
who ha I no property and taking a trans¬ 
fer of the debt he was gool enough to 
suggest tb it iti was no concern of his if 
hia brother foolishly lent to a iierson 
who hid no property and deuiel that he 
had anvtliing t,o do vvith t'no transfer of 
the debt or the conduct of tlio suit. But 
unfortu lately for him he had been exa¬ 
mined in the suit on the note anl had 
admittoi that be obtained the loan from 
his brother for his uncle and also that he 
negotiat'd anl obtained the transfer; and 
explained that he did so because ho and 
his uncle had settled their differences 
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and that ho was to succoad to his undo 
after his death, lie donios now that 
there was any such understanding, but 
ho does not explain why if his uncle !)o- 
camo an ascetic and he himself becuno 
the owner of all his proportitti, he took 
part in these transactions. Ills cross- 
examination as to those transactions is at 
pp. 93 to 95 of the paper liook. \ peru¬ 
sal of his evidence as a whole leaves the 
impression that he has not an honest 
case. The learned Judge in the Court 
below, however accepted as reliable the 
evidence of P. Ws. 1 to -4 who deposed 
that defendant 1 performed certain cere¬ 
monies and went through certain rites 
by which be became a Sauy:isi; and he 
came to the conclusion that though defen¬ 
dant 1 did become an ascetic bo did nob 
give up or relinquish his properly, tuat 
he gob tired of his Sanyasam very soon 
and discarded even the symbols of his 
order, lie evidently thinks that the 
vacillation of the plaintiff was due to his 
desire to obtain the co-operation of hia 
brother in any action against his uncle 
or to settle with his perverse uncle who 
like a good Sanyasi would not quietly 
surrender possession of his property and 
go a-begging as he ought. It therefore 
becomes necessary to examine that evi¬ 
dence. 

Of the four witnesses the first throe 
were examined on commission at Benares 
and the fourth was examined on 12th 
Januarv 1911 and the judgment was not 
delivered till the end of December 1913. 

Such a long interval considerably detracts 

from the value of the opinion of the 
Trial Judge on the credibility of the 

wiinessos examined before him. 

Assuming however that that evidence is 
true and the witness seaccurately describe 
what they saw, yet the evidence appears 
to be insufficient to i)rov6 that defendant 
1 entered the holy order of Sanya>i3 by 
the performance of the necessary rites arid 
ceremonies prescribed by the Sastras, in 
particular there is noevidence that defen¬ 
dant I pronounced the presha mantram 
whicli is absolutely essential for an or¬ 
tho lox Sinyasara. The ideal ascetic is 
ho who having passed from order to or¬ 
der, hiving paid the three dohbs (that to 
the’ Rishis, to the pibtris and to the devas) 
in the evening of his life tired of the 
worll gives up everything and determines 
on passing the remainder of his da>a in 
holy meditation calrnh awaiting his re. 
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lease. (l\IaDU Cli. 6, verses 33 to 37 and 
45, dabala Sruti cited in Apararka's com¬ 
mentary on Yajnavalkya and Yajnaval- 
kya, Ch. 3, verse 57). 

The essence of such Sanyasam, as the 
word itself imports, is the relinquish¬ 
ment ci all property and worldly concerns 
even of the desire for them. In the Tai- 
thireva Upanished, it is said: 

“ not by words, not by sous, not by wealth, but 
by relinrjuishing these some obtained immorta¬ 
lity.” “i-Tetting out of the desire for sons, for 
wealth, and the world, a Brahmin goes .into 
mendicant state; (Bikshacharyam cbarantii Vaja- 
saneya Erahmanam cited in Parasara Madba- 
viyam, Bombay Sanskrit Series Vol. 48, P. 152.” 

The rituals to be followed by a person 
desirous of becoming a Sanyasi are indi¬ 
cate! in the Smritis and are set out in 
detail in the works of the commentators 
and text book writers (Manu Ch. 6, ver¬ 
ses 38, 39, 41, 43: Baudayana 10, 17. 
Parasara Madhaviyam, Pp. 146 to 178; 
Dharma Sindhu, Pp. 363 to 370, Bombay 
Edn. ). The postulant for Sanyasam 
after learning the duties of a Sanyasi 
should first perform his death ceremonies 
—this, liowever, is by some not consi¬ 
dered necessary—and the eight sradhas 
the last of which is his own sradhas; he 
must then distribute his wealth to his 
sons and Brahmins reserving enough for 
the homam (sacrifice in the fire) to besub- 
jsequently performed. Then he has to 
[perform Prajapabhiyeshti or agneshti and 
finally viraja homam. These are sacri¬ 
fices in fire and are purificatory ceremo¬ 
nies. At the end of ceremonies, the pos¬ 
tulant has no property at all for even the 
sacrificial vessels if they are of wood must 
be burnt in the fire and if they are of 
metal must be given to the priest. After 
these are done ho takes leave of his sons, 
and standing in water takes some water 
in his hand and drops it saying that he 
has given up desire for sons, wealth, 
world and everything (Sarva Thyagam). 

He makes a vow that he will not injure 
any living being. Finally there is the 
uttering of the **Presha Mantram”. The 
literal meaning of the mantram is “have 
been given up by me” (Sanyastham maya). 
The mantram is to be pronounced low 
three times, and loud twice and till the 
mantram is pronounced the man does not 
become a Sanyasi. The above is common 
to all Sanyasams, but there is a diflerence 
of opinion as to the discarding of the sa¬ 
cred thread, as to the shaving of the tuft 
and as to the number of sticks in the 


staff. Tliis is due to certain doctrinal 
differences which it is unnece.ssary to deal 
with for the present purpose beyond say¬ 
ing this; that the discarding of the holy 
thread which implies the giving up of all 
the duties prescribed not merely for the 
order (ashrama), bub also for the casta 
(varna) including the obligatory San- 
dhyawandanam, is proper only to the 
highest kind of Sanyasi, Paramahamsa. 
It is said in the statement of defendant 
11, that defendant 1 became a Parama¬ 
hamsa, but if be did, he should not have 
resided in a house or in a village; he can 
enter a village only in the evening for 
begging for his meals. It is to be observ- 
ed that the essential feature of Sanyasam 
is the actual relinquishment of all pro¬ 
perty and an actual abandonment of all 
worldly concerns, down to even a desire 
for them; and it is said iu the most em¬ 
phatic terms that a person adopting San¬ 
yasam, without this abandonment of all 
desires (bairagyam) goes to fearful Nara- 
kam (Dharma Sindhu, P. 364). 

It is clear that in thiscase defendant 1 
did not abandon or relinquish his pro¬ 
perty and had no intention of doing so; 
and there is no evidence that he pro¬ 
nounced the “Presha Mantram” without 
which he cannot become a Sanyasi. The 
learned Subordinate Judge thinks that 
without relinquishing his property, a 
man may become a Sanyasi but the San¬ 
yasam would be useless; and from the 
verse of Yajnavalkya, which prescribes a 
rule of inheritance for an ascetic’s pro¬ 
perty, infers that a Sanyasi may possess 
property. Perhaps it is a (luestion of 
words but it appears to mo that to speak 
of a Sanyasi retaining his property is a 
contradiction in torms. The rule as to 
inheritance is explained by the commen¬ 
tators as api)lying to the staff, water pot, 
and sandals of a Sanyasi, which alone is 
permitted to him (Manu Ch. 6, verse 41 
‘Pavitropakitah’). The learned Judge is 
nob right in thinking that an ascetic can 
make a board of things for a day, a 
month, or six months or a year, for that 
can be done only by a vanaprastha or her¬ 
mit. On the other hand it is said in a 
verse cited in Parasara Madhaviyam 
(P. 184) that a Sanyasi should not even 
procure an extra staff for future use. 
Similarly in Gouri Sha7ikar Byas v. 
Niadcr Singh (i), it appears to have been 
held that wi thouj;_ac tuall v relinquisb ing 
1. (1891) 14 Mad'310. 
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or abandoning bis property a man cannot 
become a Sanyasi. 

If, however, defendant 1 became a 
Sanyasi, his heirs would take his property 
and probably his legatee even during his 
lifetime. In an interesting passage in 
Pollock and Maitland’s “History of Eng¬ 
lish Law” the learned authors describing 
the status of a monk say. 

“A monk or nun cannot acquire or have any pro¬ 
prietary rights. When a man becomes professed 
in religion, bis heir at once inherits from him 
any land that he has, and, if he has made a will 
it takes effect at once as though he were dead. If 
after this a kinsman of his dies leaving land 
which according to the ordinary rules of inheri¬ 
tance would descend, he is overlooked as though 
he were no longer in the land of the livings the 
inheritance misses him and passes to some more 
distant relative. The rule is not that what des¬ 
cends to him belongs to the house of which he is 
an inmate; nothing descend? to him for he is 
already dead. In the eye of ecclesiastical law 
the monk who became a proprietarius, the monk 
that is, who arrogated to himself any proprietary 
rights on the separate enjoyment of any wealth, 
committed about as bad an offence as he could 
commit." 

Except that the Smriti writers and com¬ 
mentators had no conception of a will, 
the above passage accurately represents 
the status of a Sanyasi under the Hindu 
law. It does not seem to be necessary that 
there should be au actual transfer to, or 
a relinquishment in favour of any parti¬ 
cular person, but one about to become a 
Sanyasi may simply abandon his pro¬ 
perty in which case the law will vest it 
in his heirs. 

fn the Dayabhaga in the very begin¬ 
ning where the author discusses the mean¬ 
ing of the word “Daya” and origin of 
right to property, he points out that not 
merely by gift, but l)y death, Sanyasam, 
etc., the right of the previous owner is 
lost, and that of the successor begins. 
The same principle is applied in fixing 
the time for partition. The author ex¬ 
plains that the phrase ‘ the death of the 
fatlier” does not necessarily mean actual 
death, but includes Sanyasam, etc., 
(Sboke’s Hindu Ijaw Books. Dayabhaga, 
Ch. 1, placitum d and 31. The Sau.->lvrit 
word translated as ‘retiromeub’ is ‘Pia- 
vrajita’). See also 2 Colebrooko’s Digest, 
P. 197. This appears also to be the opi¬ 
nion of text writers (Strange, Pp. iOl, 
185, Trevelyan, P. 100; Mayne, P. 82 h, 
Vyavasha Chandrika, P. 20,. It is, how. 
ever, unnecessary bo pursue this matter 
further as I have come to the conclusion 
that defendant 1 did not enter the fourth 
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order as prescribed in the DarmaSastras; 
nor is it necessary to decide any other 
questions. The appeal must be dismissed 
with costs. 

Abdur Rahim, J. —I agree. 

S.N./R.K. Appeal dismissed. 
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Spekcer andSeshagiri Aiyar, JJ. 

Singa Pillai — Plaintiff— Appellant. 

v. 

Ayyaneri Govinda Reddi and anotiier 
—Defendants—Respondents. 

Second Appeal No. 1887 of 1915, Deci¬ 
ded on 27th July 1917, against decree of 
Suh-Judge, North Arcot, in Appeal Suit 
No. ll3 of 1914. 

(a) Benamidar—Right to sue. 

A becami mortgagee can maintain a suit on 
the mortgage and can also assign his rights; 
Case law reviewed. IP 407 C 23 

(b) Mortgage — Suit on mortgage is one to 
recover debt. 

Per Seshagiri Aiyar, J. —Prima facie, a suit 
on a mortgage is one to recover a debt, although 
such a debt is charged on immovable property. 

[P 409 C 13 

C. V. Ananthakrishna Iyer — for 
Appellant. 

P. Venkataramana Rao —for Respdts. 

Spencer, J.—In the Calcutta and 
Allahabad High Courts it appears to have 
been settled by the judicial decisions that 
a benami mortgagee may maintain a suit 
upon a mortgage vide, Kirtibash Das v. 
Gopal Jeo (l), Sachitananda Mohapatra 
v. Baloram Gorain(2) and Parmeshivar 
Dai v. Anardan Dat (3). In this Court 
there is no reported case on the point so 
far as I am aware; but in Chidamhara 
hlandaroyaa v. Singaram (4) the same 
view was taken as in Calcutta and Alla¬ 
habad, and three more unreported cases 
were therein referred to as authorities 
that i)recluded arguments being raised to 
the contrary. In Kuthaperumdl Rajali 
v. Secretary of State (5) the decision 
in Chidambara Alandaroyanw. Singa- 
ram (4) was quoted with approval 
and its jiriuciple explained being 
that a benamidar’s suit is equivalent to 
it suit by au agent of au undisclosed prin¬ 
cipal. U a mortgagor can successfully 
resist a suit brought Iw the Leneticial 
owner of the bond on the ground that 

1. A I R 1914 Cal .423=20 I l 409 = 27 I C 

13C 

2. (1S07) 24 Cal G4i. 

3. A T R 1014 AU 10 = 20 I C 507 = 37 All 

113. 

4. S A No. l^O of 1903. 

-5, (1907) SO Mad 247. 
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he not fcho person Tiamel in tho hoiul 
as inortgii^ee, it is dllliunlt to see on 'vnat 
^rjunJs he couM also he successful 
against the osbensiljle o'Auer of the lejjal 
estate v.-hen tho real owner hol ls hack. 
In case of dispute the rornohy v.ouli be 
to join th^' person allege 1 to he the real 
owner as a party, so that lio niii^ht IjO 
houu 1 hy the tlecision. If the benarnilar 
can sue upon the hoivl, there is no reison 
why lie should not assign his right of 
suit to another for proper cousi loration. 
In tliis case however there is a further 
dilliculty. l>oth the lower Courts have 
found that tho transfer to the plaintiff 
hv l^anc*.a=aini Mudili, the honamidar, 
wis iijt I tide transaction. 

The Hiihordinato Julgc gives an one of 
his reasons fur this linliDg that tho 
transfer was made on tho very date upon 
which defendant sued to recover the 
consideration of tlie pro-note from the 
real mortgagee. If he meant that the 
transaction was one in fraud of creditors, 
it must ho set aside in a suit framed for 
that purpose. So far as the parties to 
this suit are concerued, it is sufficient 
that Rangasami Mudali says he transfer¬ 
red his title to the plaintiff and received 
consideration for the transfer. Ilis act 
must be taken as operating to pass what¬ 
soever title he had to sue the mortgagor 
and I have held above on the point of 
law that he had a title to sue as mort¬ 
gagee though he was a benamid\r. I 
agree therefore that the lower Court’s 
decree must bo reversed and a decree 
passed for the plaintiff. 

Seshagiri Aiyar, J. —Both the Courts 
below have found that the plaintiff’s 
assignor was only a benamidar in respect 
of the mortgage sued on. We see no rea¬ 
son to differ from this conclusion. The 
further (luestion whether a benamidar 
can sue in his own name on the mortaage 
is not free from difficulty. There is only 
a thin line of demarcation between a 
a benamidar and an agent or trustee. 
The element of conbdence in the osten¬ 
sible owner exists in all the three cases. 
In the case of an agent the law gives a 
qualified right of suit to him; s «0 
S. 230, Contract Act. In the case of a 
trustee the law recognises him alone as 
entitled to deal with the outside world, 
because tho legal estate vests hn him; and 
until discharge he represents that estat^o: 
The case of a benamidar is slightly diffe¬ 
rent. He is not the legal owner because, 


although from the outset he is expected 
to seveen tho real owner from the public, 
he is to be only the alias of tlie latter 
until ho chooses to reveal himself as tho 
l)er.son entitled. Such an attitude is in- 
sullieiout to create a relationship of 
principal and agent either. 

In tliis view of his status, tho question 
is whether he should be allowed to sue 
in his own name. The Judicial Commit¬ 
tee of the Privy Council apparently held 
that he can sue to recover debts: Oopee- 
krist Cfosain v. Qayuiapersaud Gosain 
(6). In regard to negotiable instruments, 
it was held in Suhba Sarayana Vathiyar 
Rnmn^wami Aiyar (1) that he alone 
was cempotent to maintain a suit. .•\n 
extension of this principle was made in 
Sivasankaram Pillai v. Panchami Kesi- 
yar (8), where he was held entitled to 

sue for a debt due on a simple bond. A 
still further inroad upon the rights of 
the real owner was made in Venkata 
Suryanaraina v. Gulagiiri Bapirajn (9). 
In that case it was hold that a benami¬ 
dar can sue to set aside a sale. It may 
here be mentioned that an ‘ittempt to 
bar his right to all cases of suits relating 
to immovable property in general did 
not meet with approval in Madras. S66 

the obsiervations in Kuthaperiirna Jiajalt 

V. Secretary of State (5.h Nonetheless 
it was hall that he is not entitled to 
sue ior rent' Kuppu Konan v. Thirug- 
na7ia SavimandamPillai (lO). Suits in 
ejectment have been regarded as outside 
his rights: Kuthaperumal Rajah v. 
Secretary of State (5). 

As regards the other High Courts, id 
A llahabad the benamidar is a’lowed to 
sue on the mortgage; Perm*-shwar Vat 
V. Anardan Dat (3). A suit in ejectment 
is filRO allowed by tint Hiijh C(^urtr 
Kishore Lai v. Ahmad Ata (ID. In Cal¬ 
cutta notwithstanding Munshi Rahrtid- 
(hn Ahmed v. Mahomed Jalish Patwar^ 
(12), the later decisions ooncele his right 
to sue on the mortgage: Hara Gohnda 
Saha V Puma Chandra Saha (13) and 
Kirtihash Das v. Gopal Jeo (l). fol¬ 
lowing Sachitananda Mohapatra v- 
Baloram Gorain (2). But he is uo^ 

'T, (lfi54-57) C M I A 5;3(P C). . 

7. 1907) 30 Mad 88. 

8 (IfiOS) 8 M L J 302. 

9. (1911) 34 M.-id 143=7 I C 60. 

10. (190.8) 31 Mad 461. 

11. (1396) IS All 69. 

12. (1108) 12 OWN 409. 

13. (1909J lie 522, 
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allowed to su« in ejectment: Mohendra 
Nath Mookerjee v. Kali Prosad Johuri 
(14). In Bombay also, the same view seems 
to prevail: see Ravji Apj^aji v. Mahadev 
Bapuji (15). Probably it would be more 
los^ical to permit the benamidar to sue in 
all cases, leaving it to the real owner to 
his remedies against him in a separate 
suit. The decisions, which apply this 
rule of res judicata against the real own¬ 
er and oven permit him to execute a 
decree obtained by the benamidar, are 
not inconsistent svith this view. It 
may be that suits in ejectment stand on 
a different footing from other suits. In 
such suits the legal right of the plaintiff 
and his right to eject are directly in 
question. It may be said that the defen¬ 
dant can plead jus tertii. These consi¬ 
derations may not be altogether absent 

to other suits. However that mav be 

• 

it is not necessary at present to convass 
the correctness of his position in regard 
to suits for ejectment, 

I think that prima facie a suit on a 
mortgage is one to recover a debt al¬ 
though such debt is chargel on immov¬ 
able property. Consequently the dictum 
of the Privy Council in Gopeekrist Gosa- 
in V. Gayigapersaud Gosain (6) is appli- 
cable to such a suit. It was pointed out 
in Chidamhara Mandaroyan v. Singa.- 
ram (4) that the practice in this Presi¬ 
dency is to permit the benamidar to sue 
on a mortgage: and that practice is in 
consonance with what obtains in the 
other High Courts. A further argument 
was addressed to us on the finding of 
the Subordinate Judge that the transfer 
to the plaintiff by the first benamidar 
Rangasami was in fraud of the creditor, 
defendant 2. Even accepting this finding, 
it is nob open to defendant 2 to resist 
the suit without first suing to set aside 
the transfer ; vide Palaniandi Chetti 
V. Appavu Chettiar (I6). Under these 
circumstances wo must hold that the 
plaintiff must be allowed to sue in his 
own name. The decree of the Courts 
below must be reversed and the usual 
mortgage decree must be passed for the 
amount sued for. Time for payment 
will be six months from this date. Each 
party will bear his o wn costs through¬ 
out. 

S N./r K. Appeal allowed. 

it. (i 

15. (IS'JS) 22 B)ni G72. 

IG. (I'JlG) 34 I 0 7?8. 
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Oldfield and Bakewell, d.T. 
Subba Pillai —.Appellant, 

* V. 

Rangasami and others —Resriondents. 
Civil Misc. Appeal No. IGO of 1916, 
Decided on 22nd February 1017, against 
order of District Judge, Trichinopoly, in 
0. P. No 58 of 1916. 

(a) Civil P.C. (1908). S. 146 and O. 22,R. 10 
—New party alleging acquisition of interest 
taking action after decree and before ap¬ 
peal—O, 22, R. 10 does not apply — Appeal 
can however be entertained under S. 146 if 
merits are in favour of appellant. 

Order 22, R. 10, does not apply to oases 
wherein the new pirty alleging acquisition 
of an interest lakes action alter the decree 
and before the appeal against it is begun. The 
discretion of the Court to allow or refuse 
the substitution of a new party under the rule 
should be exercised onlv in connexion with 
peuding proceediugs in which the material 
considerations of immediate convenience are 
within its knowled-’e. The now party c.iunot 
apply, under the rule, to be impleaded only for 
the pur[)Ose of preferring an appeal against a 
concluded decree. [D 410 G 1] 

The appeal can, however, b-j entert Ancd uudor 
S. 146, if the merits arc in favour of the ap¬ 
pellant so that subst.intial justice mav not be 
defeatPd. [P 410 C 2] 

❖ (b'Civil P. C. (1908), Ss. 96, 14G and 
O. 22, Rr. 10 and II—Title of mortgagor to 
property negatived — Mortgagee not parly to 
decree—Mortgagee purchasing properly in 
execution resisted in t^kiog possession — 
Mortgagee can appeal against decree passed 
against mortgagor. 

\Vue^^ the title of a raortgigor to the mort¬ 
gaged property is negatived by a d'-creo in a suit 
to which the mortgagee is not a party and the 
mortgagee who purcha.-es the property in execu¬ 
tion of a decree for enforcement of the security 
is resisted in taking possession aud driven to 
instituting a fresh suit to estiblish his mort¬ 
gage, ho can be permitted to ap’peal against the 
decree as representing the mortgagor or his re¬ 
presentatives against whom the decree was 
passed. (.P 411 0 1] 

(c) Civil P. C. (1908), S». 96and 115-High 
Court can treat appeal as revision to meet 
substantial justice. 

The High Court can, to meet substantial jus¬ 
tice, treat an appeal presented bo it as a revision 
petition where technical objections as to ade¬ 
quacy of court-fees etc., prevent its entertaining 
the appeal. [P 410 C 2] 

T. R. Venkalarama Sastri — for Ap¬ 
pellant. 

N. Rajagopalachariar —for Respon¬ 
dents. 

Judgment. —Tba question raised in 
this appeal is of some diffioalby. Bub 
the answer is not of much importance 
because it is clear on which side justice 
lies an 1 our powers will enable us to se¬ 
cure it. Appellant purchased certain 
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property at a sale held in execution of his 
osvu decree on a mortgage. But when he 
attempted to take possession he was ob¬ 
structed by the present respondents 3. 4 
and 5 and was referred to a suit under 

O. 2i, R. 103, Civil P. C. That suit he 
has brought. But respondents 3, 4 and 
5 are also defendants in Original Suit 
No. 27 of 1914. It was brought only by 
the present respondents 1 and 2, al¬ 
leged by plaintitT to be the successors- 
in-title of his mortgagor and was dis. 
missed whilst appellant's possession pro¬ 
ceedings were pen Hug. Against this dis¬ 
missal he [ireseuted an appeal and with 
it an a[)pUcation purporting to be under 
S. 107 (-2) and 0. 22. Rr. lO, 11. Civil 

P. C., asking for the addition of his name 
as a plaintitl in Original Suit No. 27 of 
1914 and for permission to appeal against 
the decree therein. The lower Court 
dismissed the appeal because it also passed 
an order against appellant on the peti- 
tion. He now appeals against that order. 

The appeal is opposed first on the 
ground that the lower Court's order can¬ 
not 1)0 regarded as passed under 0. 22, 
H. 10 and therefore is not api)ealable 
under 0. 43. H. 1. (1). This i.s sup¬ 
ported by the wording of the former 
rule “during the pendency c£ the suit” 
and “suit" which must, for the present 
purpose, be read with reference to R. 11 
as “during the pendency of the appeal” 
and “appeal” the inference being that 
the procedure is inapplicable to cases of 
devolution in which the new party takes 
action after the decree and before the 
appeal was begun. This view was ex¬ 
pressed obiter in Collector of ^luzaffay - 
nagar v. Husaini Begam (Ij and the 
difiorences between the relevant provi¬ 
sions of this and the former Codes are 
not sutficient to deprive that and other 
cases to be referred to of authority. The 
fact that the wording of 0. 2], R. 10, 
excludes its application to cases such as 
the present may be explained on the 
ground that the investiture of thejCourt 
with discretion to allow or refuse the 
substitution of a new party is necessary 
only in connexion with pending proceed¬ 
ings in which the material considerations 
of immediate convenience are within its 
knowledge. We hold that O. 22, R. 10, 
and 0. 43, R. I (L) are inapplicable. 

The question is next whether the ap- 
peal is alt ogether inconapetent a nd, if it 

(1) 1,1896] 18 All. 86, 


is so, whether we can interfere on ap¬ 
pellant’s behalf, if the merits of his case 
would justify our doing so. As the order 
against him was not passed under 0. 22, 

R. 10, it was not one which he was bound 
to ask for under that provision and if he 
was entitled to prosecute the appeal at 
all ho could do so only by presenting it 
stating the character in which he did so 
and submitting his right to do so to ad-| 
judication at the hearing. This right to| 
carry on the proceedings, if he could es¬ 
tablish his position, was entailed by 

S. 146 and 0. 22, R. 10. Civil P. C. bo- 
ing inapplicable no method by which he 
could do so other than that specified has 
been suggested. The objection then re¬ 
lied on is however that ii[)pellant not 
having appealed against the dismissal 
of his substantive appeal cannot have it 
displaced in these proceedings. But to 
this there are two answers. His mis¬ 
take as to liis remedy was not pointed 
cut by the lower Court or respondents 
before it and the foregoing expression of 
our opinion would probably enable him 
to apply successfully for a review of the 
dismissal. Or more directly (and this is 
the course we take) we can adopt the 

principle of the decisions in hido Mait 

V. Gaya Prasad (2) and Motirain v. 
KuJidayi Lai (3) and treat the order 
rejecting the applicatoin as one finally 
determining appellant's rights and as in¬ 
cluding the dismissal of the appeal which 
it entailed. The absence of any formal 
prayer for the grant of relief against the 
dismissal and of a^properly stamped ap- 
peal memorandumlhave been relied on; 
but the circumstances would in our opi-| 
justify the use of our powers of revision' 
and it would ho futile to insisib on pay¬ 
ment of additional duty, refund of which, 
would be obligatory on our order of rc-, 
mand being passed. We therefore ^onsr 
der nexfc whether such an order would 

be justified on the merits. 

It is not denied that appellant was the 
purchaser at Court sale of the property 
which is in dispute in Original Suit 
No. 27 of 1914 on the file of the Sub- 
ordinate Judge of Trichinopoly. against 
the decree in which he desires to appeal. 
His right to it is contested in two distinct 
ways. Firstly, as respondents 3, 4 and 
5's counter-statement in the lower ^0°^, 
shows, they deny that the m^tg^e sQe<* 

~ (^FcT s S'? ]" l9^nTi'42^ 

(3) tl9C0] 22 All. 330. 
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on by appellant his decree or his pur¬ 
chase is valid against them. Secondly, 
they deny that his mortgagor or res¬ 
pondent 1 and 2’s legal representatives 
had any right in the mortgaged property. 
The latter contention was adjudicated on 
in Original Suit No. 27. The former is 
lin issue for the hrst time in the suit 
jlately filed by appellant Original Suit 
'No. 28 of 1916, and be must no doubt 
secure its rejection if he is to be allowed 
to represent respondents 1 and 2. As 
bo his prospects of doing so, no assump. 
ibion is at present permissible. It is 
Iclearonly that his doing so would en- 
jtail his right to appeal as respondents 1 
|and 2 could have done and that, apart 
from the possibility of the decision 
against them becoming res judicata 
against him, the question whether he can 
establish bis right must be considered. 

Taking this view we set aside the 
lower Court’s orders dismissing appol 
lant's petition and appeal and remind 
them for re-admission and disposal in 
the light of the foregoing. The lower 
Court will pass a formal order of dis¬ 
missal on the petition since its presenta¬ 
tion was unnecessary. It will admit the 
appeal and if respondents 2, 3 and 4 
desire it to do so, w’ill consider whether 
appellant has a right to present it either 
itself inquiring into his right or, as may 
be more convenient, postponing its deci¬ 
sion regarding it, until the result of 
Original Suit No. 29 of 1916 is known. 
Costa to date will be costs in the case. 

s.n./r.k. Appeal allowed. 

A. I. R. 1918 Madras 411 (1) 

Spencer and Srinivasa Aiyangar, JJ. 

Paramasivam Pillai —Plaintiff — Ap¬ 
pellant. 

V. 

Suhhaya Nadar — Defendant — Res- 
I)ond 0 nt. 

Letters Patent Appeal No. 7 of 1917, 
Decided on 3rd April 1917, against the 
judgment and order of Seshagiri Aiyar, J. 
in Civil Revn. Petn. No 940 of 1916. 

Promissory note—Suit on — Court can 
pass conditional decree of indemnity and 
such decree is valid—Vendor and Purchaser. 

Plaintilt Bold a piece of land to the dofondant 
and obtained from the latter a promissory note. 
During the pendency of a suit by a third person 
challenging the sale, the plaintiff sued defend¬ 
ant on the promissory note. The first Court pave 
plaintiff a decree conditional on his indemnify¬ 
ing the defendant in case the latter lost the pro¬ 
perty purchased by him: 


Madras 411 

Held: that the condition attached to the 
decree was just and proper and that the Court 
had power to pass such a decree. [Pill C 2] 

K. R. Guniswami Aiyar an 1 A.Siihha~ 
rnma Aiyar —for Appellaut. 

N. S. Rangisami Aiyangar for 
T. Narasijnha Aiyangai —for Respondent. 

Facts.—The plaintiff sold to the de¬ 
fendant a certain piece of laud. As part 
of the consideration for the sale the de¬ 
fendant executed to the plaintiff a pro¬ 
missory note. Meanwhile a third party 
sued the plaintiff and thedefendant claim¬ 
ing that the land conveyed by the plain¬ 
tiff was bis. The plaintiff then sued the 
defendant on the promissory note. The 
first Court passed a decree conditional on 
the plaintiff executing to the defendant 
an indemnity bond for the amount due 
under the note. That decree was confirm¬ 
ed by the High Court in exercise of its 
powers of revision. Against that order 
the present fjetlors Latent Appeal was 
filed. 

Judgment.—Wo agree with tholearn- 
ed .Judge who heard the civil revision! 
petition in thinking that the rospoudentj 
was equitably entitled to protection on| 
the facts of this case, as the question bet-' 
ween the parties whether tliere was 
good consideration for tlie promissory 
note could not bo finally decided so long 
as the respondents vendors’ title to the 
land which forme-l tho consideration was 
in jeopardy in another suit. In Milli. 
gan v. Cooke (1) the Court of Chancery in 
England ordered an indemnity to ho given 
in a suit for specific performance of an 
agreement of a contract of sale of pro¬ 
perty tho title to which might have be¬ 
come defective owing to a future con¬ 
tingency, and no illegality has been shown 
to U3 bo a Court in looia adopting a 
similar course when the equities arising 
between the parties demand it. We de- 
dine to interfere and we dismiss this 
Letters Patent Appeal with costs. 

S.n /r.K, diamisaed. 

1. (1808) 33 E 'R 8Sl. 

A. I. R. 1918 Madras 411 (2) 

Sesuag'Ri .Aiyar, J. 

Muthurainalinga Sethupathi — Plain- 
tiff—'Petitioner. 

V. 

Mahalinga Raju~ Opposite Party. 

Civil Revn. Petn. No 413 of 1916, De¬ 
cided on 17th April 1917, against decree 
of Dist. Munsif, Paramakudi, in Sm. C. 
Suit No. 1035 of 1915. 
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(a) Madras Local Boards Act (1884), S. 73 
—Payment of half road cess by tenant is 
statutory liability and is in nature of rent. 

The obligation on the Dart of a tenant to pay 
half of the roaa-c-ss paid by the landlord i? not 
a common law dutv but a statutorv liability 
arising undfr S. 73, Local Boards Act, and the 
pavment of the same is in the nature of rent. 

[P412C2] 

lb) Limitation Act (190SI, Art. 61 —Re¬ 
covery of cess from tenant by landlord — 
Art. 61 applies. 

A suit to recover the moiety of the cess paid by 
the landlord from the tenant is governed by 
\rt. 61 : 3 iliaL 121; IG Ma-K - Gland 17 I. C. 
437.r)i^f. [P 413 Cl] 

(c) Madras Estates Land Act (1908), 
S. 3 111) — Collection of cess—Landlord can 
exercise all provisions of Act. 

The Icnan-, is bound to ray the cess along with 
the rnnt and the landlo'^d is entitled to exercise 
.ill the pr-'visioup of the Madras Estates Land 
Act in the collection thereof IP 412 C 2] 

(d) Limitation — Statutory liability is 
governed by same articles as common law 
liability. 

A st?-tutf‘ry liability will bo governed by the 
same specific articles of the Limitation Act as a 
common law liability if only the words of the 
art'ch s aro cap'-ble of covermc it. ; 20 Cnl. 61 
(F, 23.), Di'is. froTfi ; 29 ^fad. 306, ^ ^ ^ 

L. .4. Govindraghnva Ahjar and 
U. Kri^ihnamach(iriar — ior Petitioner. 

T. -V. Krishna.’iwami Aiyar {amicus 
curiae)—hr Opposite Party. 

Judgment. —Tbe case is one of first 
impression, but as the arguments have 
been ad Iressed to me fully on the points 
arising for decision, I do not think that 
any useful purpose will be served by re¬ 
serving my decision in this case. The 
suit was brought by a landholder to re¬ 
cover the roid cess paid by him for two 
faslis A decree was passed for half of 
the road-cess paid in Fasli 1322. As 
regards the other half the lower Court 
held that the landholder himself was 
bound to pay it. As regards Fasli 1321, 
the District Munsif held that the claim 
for half of the csss payable to the land¬ 
holder was barred by limitation. In this 
Court Mr. D. A Govindaraghava Aiyar 
does ”ot claim that the whole of the road- 
cess ''^as payable by the tenant, but con¬ 
fined ^be claim to half of the cess paid 
by his client. The only question for 
deci-ion is whether the lower Court is 
right in the view that the payment made 
in l32l by the landlord cannot be re¬ 
covered as it is barred by limitation. 
Before proceeding further I must express 
my indebtedness to Mr. T. M. Krishna- 
Bwami Aiyar for the very able manner in 
which he has assisted me in this case on 


behalf of the counter-petitioner who has 
not been representel in this Court. There 
are three points for consideration. The 
first point is how does the obligation to 
pay tbe road-cess by the tenant arise ? 
I agree with Mr. Govindaraghava Aiyar 
that it is under the Act that the obliga¬ 
tion arises. It is not a common law duty. 
It is true that in the definition of rent” 
given in S. 3, Cl. 11, Estates Laud Act, 
any local tax or cess payable is included 
but the proportiou to be paid by the 
tenant is fixed only by the Local Boards 
Act. I must take it that the liability to 
pay half of the cess is created by that 
Act; it is not by virtue of the Estates 
Land Act that the landhoMor is entitled 
to claim although he is entitled to tack 
on the local cess to the rent due from the 
tenant. The next question is, what is the 
nature of the payment to be made. There 
can be no doubt that it is in the nature of 
rent. The definition to which I have 
already referred shows that the tenant 
is bound to pay the cess along with the 
rent and the landlord is entitled to exer¬ 
cise all the provisions of the Act in tbe 
collection of it. 

Under the Estates Land Act, a limita¬ 
tion of three years is fixed for the collec¬ 
tion of the rent including the road cess. 
Under the general Limitation Act, there 
is only a limitation of three years. Al¬ 
though the suit is for arrears of the local 
Cd33, I have very little doubt that the 
nature of the liability on the part of the 
tenant is of the same character as if ha 
were called upon to pay rent on his 
bolding. Tbe last question which is of 
considerable importince relates to liniifca- 
tion The broad proposition was advaDcel 
by Mr. L. A. Go7iDdaraghava Aiyar that 
wherever there is a statutory liabihty to 
pay a certain sum of money, the residuary 
Art. 120 should apply to it and not the 
specific articles dealing with thequestions 
and he relied upon the observations of 
Pebheram. C. J., in Secy.of States.Guru 
Proshad Dkur (l). in support of his posi¬ 
tion. In Secy, of State v. Guru Proshad 
Dhur (l), the suit was to recover the 
surplus of sale proceeds from the Secy, 
of State who bad sold the holding for 
arrears of revenue. The learned Judges 
who constituted the Full Bench, came to 
the couoIusioD that the Secy, of State 
was not a trustee and that Art. 62 has 


1. (1893) 20 Cal. 51. 
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no application. Petheram, 0. J. says 
that i 

“tbe Limitation Act does not prescribe any 
period cf limitation iot money due under a 
statutory liability to pay it, so the suit is, I think, 
\vithiQ Art. 120.” 

With all respect I am unable to see 
why a statutory liability should not bring 
:a claim under the specihc articles if other¬ 
wise the words are capable of covering it. 
In the present case, as was pointed out 
by Mr, Krishnaswami Aiyar, I think that 
;Art. Cl is applicable. Under that Article, 
money must have been paid by the plain¬ 
tiff for the defendant Mr. Govinda- 
ragbava Aiyar contended that as the 
defendant was not bound to pay to the 
Government, this article has no applica¬ 
tion. I am unable to follow this argu¬ 
ment. Under S 73, Local Boards Act, 
the landlord is given power under the 
proviso 2 to recover from the tenant one 
half of the amount payable in respect 
of the land occupied by the tenant. As 
I have said at the outset, it is under this 
statutory liability that the plaintiff seeks 
to recover the amount. S. 76 makes it 
incumbent upon the tenant to pay the 
rent lo the landlord. Otherwise I see 
no provision in the Estates Land Act or 
the Local Boards Act which compels the 
tenant to pay the local cess to the land¬ 
lord If the amount is payable by the 
tenant, I am clear that Art. 61, liim. Act 
would cover the case. I am supported in 
the view I have taken by the case cited 
by Mr. Krishnaswami Aiyar which wasde- 
cided io this Court, niime\y,2iamal'rishna 
Ayyar v. Suhramania Ayyer (2). In that 
case, it was held that money payable 
under the obligation created by the 
Transfer of Profierty Act would fall under 
Art. 132, Lim. Act. It was clearly a 
case of statutory liabilities. If Pebhe- 
ram, C. J.’s observations are followed, 
the decision in the Madras case must 
hold that Art. 132 has no application 
and that Art. 120 applies As I said 
before 1 am unable to follow the reason¬ 
ing of the learned Chief Justice that all 
cases of statutory liabilities should bo 
relegate.1 to the residuary Article. The 
cases quoted by Mr. Govindaraghava Aiyar 
are distinguishable. President of the 
Municipal Commission, Guntur v. Sri- 
kakulapu Padviarazu (3) was a suit by 
the President of a Municipality to recover 
a tax. There is no Article of the Limita- 

27Tl90(>y 29 Mad 306. 

3. (1881) 3 Mad 121. 


tion Act which could apply to such a suit 
as thit: and therefore it was lield that 
the residuary Article applied. As regards 
Nilakaiita V. Imajnsahib {xj and .VouL 
deen Ibrahim y. Mahamed Meera Lin'vai 
(6), they were cases where a Court pur¬ 
chaser whose purchase had been annulled 
sought to recover the money deposited 
by him. Neither Art. 61 nor Art. 62 
could apply to such a case and therefore 
the residuary Art. 120 was uppl.ed. 
Onichamaji v. Ahmed Kutti Kayi (6) 
has no application at all because that was 
under a registered contract and there was 
an implied obligation and it was hold 
that the rule of six years’ limitation 
applied. My conclusion therefore is that 
the proper article applicable to the suit 
is .Article 61 and that the lower Court 
is right in holding that the payment 
ma.-le in Fasli 1321 is barred by limita- 
tion. Therefore this petitiou must be 
dismissed. 

S N./R.K. Petition di sm issed. 

■ 4. (1833) 16 Mad 301. 

5. (1912) 17 I C 437. 

6. (1898) 21 Mad 242. 
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Ayling and Sadasiva Aiyah. IJ. 

Muthia Naik aud others —.Accused— 
Petitioners. 

V. 

Emperor —Opjjosite Party. 

Criminal Rev. No. Ih7 of 1917, Crimi¬ 
nal Rov Pet. No. ll'.lof 1917, Uecided on 
19th July 1917. from judgment of Pub- 
Divisional Magistrate, bivakasi, in Cri¬ 
minal Appeal No. 45 of 1916. 

Criminal P. C. (1898). S. 345 -Composition 

with one of several accused does not amount 
to acquittal of other accused. 

The c^mpositioQ of an onenoe with one of povf- 
ral accused persons under S. 315, Criminal P. C., 
does not have the effect of an acquittal of all the 
accused persons: 7 C. W. N. 176, Diss from, 

CP 4l.'3 0 2j 

S. Ranganadha Aiyar for S. Siuami- 
nathan —for Petitioners. 

Public prosecutor —for the Crown. 

Order.- -Petitioner’s vakil contends thafcj 
the composition of an offence under S. 345, 
Criminal P. C , with one cf several accus¬ 
ed persons has the effect c,f an acquittal 
of all the accused persons. We can find 
nothing in the section to support this in 
terpretatiori and if this is really the mean¬ 
ing of the learned Judges in Chayinra 
Kumar Das v. Emperor (1), we must res¬ 
pectfully dissent. No otlier_ authority 

I.'’(l9b3) 7 d VV N 170.’.. 
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is quoted by petitioner. The petition is 
dismissed. 

S.N., H.K. Petition dismissed. 

A I. R. 1918 Madras 414 
Special Bench 

Wallis, C. J,. Oldfiki.d and 
Seshagiri Aiyar.JJ. 

Chikkam Avuniraju and others —De¬ 
fendants—Appellants. 

V. 

Chikkam Seshamma and another — 
IMaintifl's—Respondents. 

Letters Patent Appeal No. 121 of 191G, 
Decided on 23rd February 1917, against 
judgment of Sadasiva Aiyar, J. in Second 
Appeal No. 1357 of 1914. 

(a) Contract Act(1872), S. 15—Threat 
to commit suicide to obtain execution of 
document amounts tocoercion. 

Per Wallis, C. J., aud Sesha'jiri Aii/ir, -T., 
{Oldfield^ J., disseuting).—A threat to commit 
suicide, in consequence of which a document is 
executed by a person, is the threatening to com¬ 
mit an ‘act f rbidden by the Penal Code’ and 
amounts to ‘coereion’ within the meaning of 
S. 15, Contract Act, and the document, executed 
in pursuance of the threat is invalid and in¬ 
operative. [PllG C Jl 

(b) Penal Code (1860), Ss. 305, 306, and 
307—Suicide—Suicide is “act forbidden by 
the Code.”—Contract Act S. 16. 

Per Wallis, C- J .—It is impossible to hold that 
an act which it is made punishable to abet or at¬ 
tempt D not forbidden by the Penal Code, espe¬ 
cially as the absence of any section punishing 
the act itself is due to the fact that suicide is. in 
the nature of things, beyond the jurisdiction of 
the Court. [P 4U'C2] 

Per Seshagiri Aiyar, J —Though there is nu 
provision in the Penal Code which forbids in 
terms the commission of suicide, there can be no 
doubt that ihe iuleutiou of tbc legislature is to 
forbid such an act simply because a man, by 
committing the act, is b?yoDd the reach of the 
law. [P 4lG C l) 

Ver Oldfield, J.—S. 15. Contract Acr, should be 
strictly con.strued, and the act of prohibition not 
being expres.sly forbidden by the Penal Cede, the 
prohibition cinuot be inferred from the prohibi¬ 
tion of attempts to commit it. An attempt in 
the legal sense, can bs recognized as such only 
after the criminal’s intention has been fruttrated 
not when it is expressed, i. e.. when the threat is 
made. [P 415 C> P41C C 1) 

(c) Contract Act (1872) S. 15 — “Pre¬ 
judice” "Proof of legal injury is necessary. 

The word prejudice’ in S. 15 does not mean 
mere sontimental prejudic?. Some legal injury 
must flow before a person can be said to be ‘pre¬ 
judiced’ under the seciicn. [P 410 C 2} 

(d) Contract Act (1872), S 15—Wife exe¬ 
cuting document on threat of suicide by hus¬ 
band— She is prejudicially affected. 

A wife who executes a document in consequence 
of the husband’s threat that he weuld commit 
puioide is prejudicially affected by the threat. 

[P 416 0 2] 
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Patanjali Sastri, for P. Narayana 
Murthi —for Appellaots. 

G. Venkataramiah —for Respondents. 

Wallis, C. J. —It has been found by 
both Courts that the deed in question was 
obtained by coercion, the coercion con¬ 
sisting in a threat by the fifth witness for 
the plaintiffs to his wife and son that he 
would commit suicide if they did not exe¬ 
cute the document. It is easy to set up 
such a defence and the evidence in sup¬ 
port of it should therefore be very closely 
scrutinized before it is held to be made 
out. Here it has been found as a fact and 
we are not at liberty to interfere with 
the finding on second appeal. The case 
now comes before us on a Letters Patent 
appeal owing to a difference of opinion 
between Sadasiva Aiyar and Moore, JJ., 
as to v^hether the facts as feund amount- 
ed to coercion within the meaning of 
S. 15, Contract Act. 

The point mainly argued before us was 
that suicide was not an "act forbidden by 
the Penal Code" within the meaning of 
the section. With this I cannot agree. 
.\t Common law suicide was a form of 
homicide. “Homicide properly so called, 
says Hawkins (Pleas of the Crown, Book 1, 
Ch. 9), "is either agiinst a man’s own 
life or that of another." Wilful suicide 
was felony, and on a finling that the 
suicide was felo de ?e his chattels' were 
forfeited to the Crown like those of other 
convicted felons In S. 299, I. P. C., the 
offence of culpable homicide is defined in 
terms which are sufficiently w'ide to cover 
deliberate suicide, which is dealt with by 
Mr. Nelson in his Penal Code as a species 
of unlawful homicide, though, of coarse, 

S. 302 and the following sections which 
prescribe the punishment for the various 
kinds of homicide are only applicable to 
living offenders. These sections are im- 
mediatdly followed by 83 . 305 and 306, 
which make abetment of suicide punish¬ 
able with death in some circumstances and 
with lesser penalties in others. Then 
after dealing in Ss. 307 and 303 with at¬ 
tempts to commit murder and to commit 
culpable homicide, the Code proceeds in 
S 309 to provide for attempts to commit 
suicide. I find it impossible to hold that 
an act which it is made punishable to 
abet or attempt is not forbidden by the 
Penal Cede, especially as the absence ob 
any section punishing the act itself is 

to the fact that the suicide is in the natarej 

of things beyond the jurisdiction of the! 
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Court, and it is no longer thought desir¬ 
able to inftict a vicarious punishment on 
those who cime after him by forfeiting 
his goods to the Crown. 

As to the second point, the act threaten¬ 
ed must be‘to the prejudice of any per- 
son^ whatever,” and would cover threats 
to a wife to murder her husband or to a 
son to murder his father. Here the threat 
was by the husband and father to kill 
himself, which must be taken to be an act 
to his own prejudice, which seems to mo 
sufficient to satisfy the section. I may 
add that I think the threatened act would 
also be directly to the prejudice of the 
wife, as it must be taken to be to the pre¬ 
judice of any wife to deprive her of her 
husband, especially of a Hindu wife who 
thereby incurs all the disabilities of a 
Hindu widow. For the same reason, I 
think the act must be taken to be to the 
prejudice of the son. I would, therefore, 
dismiss the appeal with costs. Under 
S. 36, Letters Patent, the appeal is dis¬ 
missed with costs. 

Oldfield J .—I have the misfortune to 
differ from the learned Chief Justice 
and therefore deal with the case 
at length. The question is whether a 
threat to commit suicide is a threat to 
commit an act forbidden by the Penal 
Cede within the meaning of S. 15, Con- 
tract Act; and it is conceded that it is not 
forbidden either directly or in the sense 
that a penalty is provided for it It, 
therefore, can be regarded as forbidden 
only by implication. It is accordingly in 
place bo consider whether S. 15 can be 
construed by implication or should be 
read strictly. 

Section 15 has given rise to few deci¬ 
sions, and none in which the policy of the 
portion we are concernel with has been 
defined. No definition of that policy has 
been suggested before us and advisedly. For 
it would be hard to argue that any general 
policy is in question, when the coercive 
character of an act depends on the appli¬ 
cability to it of a Statute, which, though 
wide, docs not enmnerate acts criminal 
in India exhaustively, which (as the illus¬ 
tration shows) need not have been enact¬ 
ed at all or need not have been in force 
at the date or place in question and which 
might make conduct punishable, although 
it would be so under no Uw binding on 
those concerned or of which they could 
even be presumed to have known. The 
tost thus provided may commend itself 


as definite, but can be regarded only as 
arbitrary and not as intended to promote 
any general poHcv by reference to which 
a liberal construction can bo supported. 
Taking this view, I am hound to scruti¬ 
nize respondents’ arguments closely. 

The first is that a threat to commit 
suicide is indistinguishable from one to 
attempt to do so and that such an attemj^t 
is forbidden by 3. 309, I P. G- which 
penalizes it. The answer is that threats 
of these two discriptions are distin¬ 
guishable, unless the word attempt is 
used throughout the argument in its ordi¬ 
nary sense as equivalent to endeavour 
and not, as it must be in the second 
place, where it occurs, in the legal sense, 
in which it is used in Ss. 305 and 511. 
Further, if the word is used in its legal 
sense throughout, a threat to attempt to 
commit suicide is not only different from 
one to commit suicide, hut is, like other 
threats to commit an attempt, a contra¬ 
diction in terms. For an attempt in the 
legal sense can he recognized as such only 
after the criminal’s intention has been 
frustrated, not when it is expressed; that 
is, when the threat is made. The remain¬ 
ing contention relied on is that the 
Code implicitlv forbids suicide, becausein 
Ss. 306 and aOO it explicitly forbids abet¬ 
ment of it and attempts to commit it. 
But this will advance the argument, only 
if it corresponds with some general 
principle; and it does nob as regards 
abetment, h'or, apart from the cases of 
abetment of children and lunatics, it is 
nob suggested that acts done withent 
guilty knowledge or intention (and,there¬ 
fore, innocently), but which nevertheless 
can be abetted under S. lOS, Expln. 3, 
are forbidden. The principle, if there 
is one, is, therefore, sustainable only 
subject bo these exceptions. Bub even so, 
reference to it is useless. For it is not 
shown that it can be tested by applica¬ 
tion to any instance, except the case of 
suicide, with whicli we are concerned, 
and there is no more security for its 
validity when such test is impossible, 
than for the validity of respondents’ 
argument as applied to that case alone. 

Itospondents must, therefore, succeed, 
if at all on the single and direct conten¬ 
tion that in the cise of suicide a prohihi-| 
tion can bo inferred from the prohibi-^ 
tion of attempts to commit it; and with: 
all respect, having decided in favour of a; 
strict construction of S. 15, Contract Act,, 
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1 caDDot accept it. No doubt the cniy 
species of prohibition employed in the 
Code, tlie specification of a penalty, wt uld 
be useless iu this case. But it does not 
follow that the failure to employ the 
other, direct prohibition, or to make 
prevision for the case of suicide in the 
Contract Act was due to inadvertence and 
that the omission should he supplied by 
inference. For, it is possihlo that provi¬ 
sion was omitto I deliberately, because cases 
for its application would he rare and their 
truth difficult to establish, the party 
alleged to be coerced having usually 
easier means of preventing the accom¬ 
plishment of the threat than by entering 
into the agreement sought to bo avoided. 

Holding that respondents cannot suc¬ 
ceed on S. 15, I turn to S 16on which they 
also rely. In this connection, the threat 
of suicide is irrelevant, since Swami, who 
made it, was not a party to the contract; 
and there is no finding of fact, which 
would support any exercise of undue in¬ 
fluence by the parties to the contract, ap¬ 
pellants. This plea, therefore, fails. 

As the njsijority of the Court would 
dismiss the appeal with referenen to 
S. 15, respondents’ other contentions 
hive not been heard. On the view I 
take, it would be necessary to consider 
them before the appeal could be disposed 
of. 

Seshagiri Aiyar. J—T agree with 
the judgment of the learned Chief Justice. 
I do not think that the evidence in this 
case is sufficient to warrant a finding on 
the question of unrlue influence. On the 
question of coercion, although I had some 
doubts in the beginning, I have come to 
the conclusion that the facts do bring 
the case v\ithin S. 15. Contract Act. 
Mr. Patanjali Sastri argued that threa¬ 
tening to commit suicide is not forbidden 
by the Penal Code. A man who com¬ 
mits suicide goes unpunished because 
the law cannot reach him, aud not be¬ 
cause the offence is not forbidden. The 
Code makes a person who abets the com¬ 
mitting of suicide punishable. It also 
reaches a man who attempts to commit 
suicide. Although therefore there is 
uo provision in the Penal Code which 
forbids in terms the commission of sui- 
oide, there can be no doubt that the in¬ 
tention of the legislature is to forbid 
such an act. I agree with Mr. Venkata- 
rarna Aiyah that the terra “any act for¬ 
bidden by the Indian Penal Code” is 


wider than the terra “punishable by 
the Penal Code.” Simply because a naan 
escapes punishment it does not follow 
tlmb the act is not forbidden by tbe 
Peua) Code. For example a lunatic or a 
minor may not be punished. This does 
not show that their criminal acts are 
not forbidden by the Penal Code. On the 
same analogy a mao v'ho commits suicide 
escapes punishment because by commit¬ 
ting the act. lie is out of the reach of 
the law. Where the abetment of it and 
the attempt to do it are both made puni¬ 
shable by the Penal Code, I am prepared 
to hold that the act itself is one forbid¬ 
den by the Penal Code. 

The second contention of the learned 
vakil was, that the threat to commit 
suicide could not have prejudiced the 
plaintiff. I agree with him that mere 
sentimental prejudice is not what the 
law contemplates. As pointed out m 
lieg V. Metropolitan Board of Marks 
(1), some legal injury must flow in order 
that the man may be said to have been 
prejudiced: see also Clark v. London 
General Om7iibus Co, Ltd. (2), Accepting 
this test, I am unable to hold that the 
wife, to whom the threat was addressed 
by a luisband that he would commit sui¬ 
cide in case she does not execute a docu¬ 
ment, is not prejudicially affected by 
such a threat. In my opinion, tbe pos-, 
sibility of tbe husband dying leaving the) 
wife, and the child uncared for is suffi¬ 
cient in tbe eye of the law to furnish the 
ground of prejudice. On this ground I 
agree w'ith Sidasiva Aiyar J., in think¬ 
ing that E?. A was brought about hy the 
use of coercion and that it should be set 
aside. The appeal should he dismissed 
with costs. 

S.N./R K. _ Appeal dismissed.^ 

1 (1868) 3 B & S 710=32 L J Q B 105. 

2. (1906) 2 KB 648=76 L J K B 907. 
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Wallis. 0. J. and Oldfield, J. 

K. Ramachatidra Aiyar — Plaintiffs 
Appellant. 

V. 

C. Duraivelu Mudaliar — Defendant-^ 
Respondent. 

City Civil Court Appeal No 1 of I9l7» 
Decided on 1st May 1917, against the de¬ 
cree of City Civil Judge, Madras, in Ori¬ 
ginal Suit: No. 165 of 1916 

Madras City Municipal Act (1901), Ss- 1* » 
145 and 14S— Construction of lease Lesse« 
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Covenanting to piy taxes on buildings and 
lessor to pay quit rent—Subsequently cor¬ 
poration levying separate taxes on lands and 
buildings—Lessee's liability is not affected. 

Under the terras of a lease, the lessee undertook 
to pay all ^lunicipal taxes payable for buildings 
e-cected on the land demised and the lessor agreed 
to pay only quit rent. Subsequent to the lease, 
the Madras Corporation b>gan to levy separate 
assessojents un the buildiugs and the lands: 

Held: that, on the construction of the lease, 
the lessee was bound to Day all taxes leviable un¬ 
der Ss. 129, HS and 14*^, and that the liability 
was not atfected by any arrangooiont the Corpora¬ 
tion may have subsequentsly introduced to levy 
the taxes separately on the lands and the build¬ 
ings standing on the lands, [P 418 C 1] 

K. B. Subramania Sastri and V.K. 
Venugopala Naidu—lor Appellant. 

V. Sivaprakasii Mudaliar —for Res¬ 
pondent. 

Wallis, C. J.—The question raised in 
this appeal is whether the lessor or 
lessee is bound to pay the taxes levied by 
the Madras Municipality under Ss. 129, 
145 and 118. City Municipal Act, 3 of 1904 
on all buildings and lao'is ” in so ftr as 
they are imposed on lin Is asdisbinot from 
the buildings standing on them. The 
taxes to which land in the Municipality 
is subject araquit rent and land revenue le¬ 
viable under the Madras City Land Reve¬ 
nue Act, 1851, anl the Municipal taxes 
alike are by laA? payable by the lessor as 
owner. The covenant of the lessee in the 
lease Ex A is that 

’’ho t-ho said lessee will pay and discharge all 
taxes, rates anl assessments whAt303ver that may 
hereafter, during the .said term, become payable 
for aud in respect of anv building hereafter, to 
bo erected upon the said 1 rods hereby demised or 
any part i lereof, save and except oulv the land 
tax or quit rant payable toGovernment which 
shall be paid by the lossjr,” 

and the corresponding lessor’s covenant is 
that 

"the sail lessor during the said term pay and dis¬ 
charge the quit rent or laud tax payable to Gov¬ 
ernment now or hereafter to become payable for 
or in respoot of the said pieces or parcels of land, 
hereby de nisedor any part thereof." 

II iving regard to the fact that both the 
Govorntnenb and Municipal taxes were 
I)ayable by the lessor* as owner, the inser¬ 
tion of this exprO'^s provision that, as bet¬ 
ween the lessor and the lessee, the lessor 
should pay only the quit rent shows that 
it was the intention of the parties to sup¬ 
ply any defect in the previous enumera¬ 
tion of tha taxes that the lessee hil to 
pay, anl to make it clear that the lessee 
was to i)iy the taxes now in question 
which aredescribel in the Act as taxes 
‘oQ buildings and lands.” S. 129 imposes 
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an annual tax notexceedieg ten per cent of 
the annual value as determined under tlio 
Act on ail buildings and l irvls, and Ss, 145 
and 148 impose further taxes on buildings 
and lands at rates not excee.ling 0 1/2 per 
cent and two per cent by way of water 
and drainage tax and lighting tax respec¬ 
tively. These three taxes, which mav 
amount to 18 1/2 per cent of the annual 
value, are the Municipal taxes on build- 
ings and lands leviable under the Act, and 
their existence must be taken tohave been 
perfectly well known to every one who 
has had anything to do with landed pro¬ 
perty in this City including the lessor 
and the lessee in the present case. These 
three taxes are described as house, water 
and drainage, and lighting taxes in the 
Corporation notice of demand Kxs. B,H-1 
and D-l, and we may take it that house 
tax was the mme by svhich the tax under 
S. 129 was popularly known, although it 
is a tax leviable not only on buildings 
but also on lands. It is the less surpris¬ 
ing that they should be referred to in the 
lease as taxes in respect of buildings; hub 
as I have already said, assuming this des¬ 
cription here to be defective, the subse- 
quenb provision that the lessor should 
only pay the quit rent makes the intention 
clear. Further, the lease contains no pro¬ 
vision as to how it was to be determined, 
how much of the tax on lands and build 
ings was bo be considered to be in respect 
of the buildings and how much in respect 
of the lands on which the buildingsstood. 

It is not suggested that in October 1910, 
when the lease was executed, the Corpora¬ 
tion had pub separate assessments on the 
buildings and the lands. On the contrary 
tho allegation in para. 7 of plaint is 
that the Corporation for purposes of 
their own introduced a system of this 
kind in 1911, a year after tho execution 
of the lease. If so, it has no bearing on 
the construction of the lease which must 
be construed with reference to the state 
of things when it was entered into. The 
evidence of this new system is to be found 
in the notices of demand for house, water 
and drainage taxes for the first and second 
halves oT 1914-15, when the building on 
the premises had nob been completed. It 
is said to be in respect of land, aud is for 
Rs. 40 11-9 being as stated in the notice 
17 8/4 per cent on the annnal valuation 
of Ks. 459. As regarils the first half of 
1915-16, April to September, 1915, the 
only document exhibited is a notice of 
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assessraenfc, Ex. C, served on 30bh July 
l91o, in which the property is referred to 
as a terraced and tiled bungalow. The 
fact that the tax is only made payable 
from loth May 1915 instead of Ist April, 
shows that that was the date on which 
the bungalow was taken to have been 
completed. No annual valuation is given 
against 1914-15, but the proposed valua- 
tion is for 1915-10 and is Ks. 840 and 
the tax leviable as to this from 15th May 
to 30th September 1915 is Rs. 56-10.9. 
It was admitted that in respect of the 
land Rs. 40-11-9 was levied for this half 
year, as for previous half years, being 
17 3/4 per cent on Rs. 459, the annual 
value of the land. The total valuation 
would thus appear to be Rs. 1,299 of 
which Ks. 459 represent the land and 
Rs. 840 the premises standing on it. 
Thus the result of accepting the plain- 
tid’s contention would be to throw more 
than one-third of the taxes leviable under 
Ss. 129, 145 and 148, on the lessor, who 
under the express provision of the lease 
was to bo liable only for the quit rent 
[uyable to Government and this out of 
the annual rent of Rs. 240 reserved by 
the lease. I think, for the reasons al¬ 
ready stated, that this liability was im¬ 
posed upon the lessee by the lease and 
was nob afl’ected by any arrangement the 
Corporation may have subsequently en¬ 
tered into to collect the taxes leviable 
under Ss. 129, 145 and 148 separately on 
the lands and the building standing on 
the lands. This is the conclusion arrived 
at by bbo City Civil Judge and according¬ 
ly the appeal fails and is dismissed with 
costs. 

Oldfield , J.—I agree. 

S.N./r.k. Appeal dismissed. 

A. I. R. 1918 Madras 418 (1) 

Sadasiva Aiyar and Silencer, JJ. 

Ramalinga Annavi —Appellant. 

V. 

Narayana Annavi and others —Res¬ 
pondents. 

Letters Patent Appeal No. 222 of 1916, 
Decided on 26t!i February 1917,- against 
judgment of Oldfield, J., in Civil Misc. 
Petp. No. 3750 of 1915. 

Limilation Act (1908), S. 12 — Review— 
lime spent in obtaining copy of judgment 
must be excluded—Civil P C. (1908), O. 47, 
R. 3. 

lu computing the period of limitation with¬ 
in which an application for review must be 
filed, the time spent in obtaining a copy of the 


judgment sought to be reviewed must be deducted, 
though the copy is not required by law to be 
filed with the review application : H All. 213 
and 35 /. C. 348, Rel on [P 418 0 2) 

K, Jagannadha Aiyar —for Appellant. 

S. liamaswami Aiyar, T. M. Rama- 
sioami Aiyar and S. Anantharama Aiyar 
—for Respondents. 

Judgment. — Following Wajid Ah 
Shah v. Naioal Kishore (l) and Ganga- 
dhar Karmakar v. Shekharbasini Dasya 
( 2 ) we hold that the time for obtaining a 
copy of the judgment sought to be re¬ 
viewed should be deducted though the 
copy is nob required by law to be filed 
with the review application. The oases 
of this Court cited on appellant’s behalf 
do nob deal directly with that portion of 
S. 12, Lira. Act, which applies to review 
applications under the Civil Procedure 
Code and the inferences which the appel¬ 
lant’s learned vakil wishes us to draw as 
logically following from dicta (partly 
obiter) found in those decisions which 
deal with appeals allowed under the pro¬ 
visions of special Acts cannot override 
the plain language of 3. 12, Line. Act. 

The Letters Patent Appeal is dismissed 
with costs of respondents Nos. I to 3. 

S.N./r.K. Appeal dismi ssed. 

1. (18'J5) 17 All. 213. 

2. (191G) 35 I C 348. 


A I R, 1918 Madras 418 (2) 

Ayleng and Napier, JJ. 

Kandasanii Pillai — Petitioner—Ap- 

dlant, In re , ,017 

Lsbbers Patent Appeal No. 17 of lyiL 
ecided on 2nd February 1917 against 
der of Sadasiva Aiyar, J., m Cr. R. L. 

Crfmfna°lVc 0898). S. 250-Sing!e Judge 

fusing to interfere with order under—No 
.peal lies under Letters Patent (Mad ). 

Au order for compeosation passed uuderS. 250 
OQO passed in a criminal triil, and no 
peal lies under S. 15, Letters Patent, to a 
vision Bench against an order of a single 
daeoftbe High Court refusing to joter-ere 
th such order: 17 .1/, L. J. 153 (F.^B 

K. R- Gurvsami Aiyar and A. Subra- 
inia Aiyar —for Appellant. 

Ayling, J. —No appeal lies. An order' 
compensation under S. 250, Critninafi 
C. is an order “passed or made in 
iminal trial” and under Cl. 15, Letters 
itenb DO appeal lies against the order 
the learned Judge of this Court decliu- 
g to interfere with it. We have been 
ferred to the decision of the Full Bench 
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in Bajah of Kalahasti v. Narasimha 
Nayaiii Varu (1), but there is nothing 
either in the decision or the reasoning 
supporting it inconsistent with this view, 
which is based on the natural interpre¬ 
tation of the words of the clause. I would 
dismiss the petition. 

Napier, J. —I agree. The distinction 
between this case and proceedings under 
S. 145, Criminal P. C. is apparent. The 
Full Bench in Bajah of Kalahasti v. 
Narasimha Nayani Varu (l) baa held 
that the matter dealt with under S. 145, 
Criminal P. C., is civil, being as stated in 
the heading of the Chapter “a dispute as 
to immovable property.” The proceed¬ 
ings in which this order was made were 
a charge of theft, which is obviously a 
criminal trial. The order, whatever its 
nature, was therefore passed in a criminal 
trial and is covered by tlie exception to 
Cl. 15, Letters Patent. 

S N./r.K. Appeal dismissed. 

' T7“(1907) 17 M L J 158=& Cr L J 
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Wallis, C. J., Oldfield and Sesha- 

GHU Aiyar, JJ. 

Thavasi Ammal and of/jers—Plaintiffs 
—Appellants. 

V. 

Salai Ammal and others — Defendants 
—Respondents. 

Letters Patent Appeals Nos. 198 to 200 
of 1916, Decided on 2nd Octoiier 1917, 
from judgment of Phillips. J., in City 
Civil Courts Appeals Nos. 21, 2d and 24 
of 1915. 

(a) Landlord and Tenant — Permanent 
tenancy—Burden of proof is on tenants. 

Where in a suit for eviction a landlord sets uP 
a specific tenancy which is not proved but th^ 
defendants admitting that they are tenants set 
up a permanent tenancy, the burden is on the 
tenants to prove the permanent character of the 
tenancy. In the absence of such proof, the 
tenancy must be deemed to be a monthly one, 
and if the necessary notice under S. 108 has 
been given, the plaintiff must succeed. fP -119 C 2] 

(b) Landlord and Tenant —Improvements 
—Tenant is not entitled to compensation. 

In the absence of a contract, a tenant is uct 
entitled to compensition for permanent struc* 
lures erected on the land unless the landlord 
encouraged the tenant to erect them. 

{P 419 C 21 

S. Sriilivasa Aiyangar, T. Ethi- 
raja Mndaliar and M. Purushottam 
Naidu —for Appellants. 

M. A. 2'irti7iarayanachariar —for Res- 
pondeuts. 


Madras 419 

Seshagiri Aiyar, J. — As the City 
Civil .ludge has expressed no opinion 
upon the facts as regards these appeals, 
it is desirable that ho i-hoiild l-o asked to 
give a specific fiuding on the question of 
equitable estoppel. Tlie view taken l>y 
the learned City Civil Judge that because 
the particular tenancy set up by the 
plaintiCl's has not been iiroved therefore 
the suits should be dismissed, is open to 
serious objection. There can bo no (lues- 
tion that thedefendantsadmitted in these 
oases that they were tenants. Their 
defence was that they were entitled to a 
permanent right of occupancy. On the 
pleadings, therefore, the burden is on the 
tenants. The position stands thus. The 
plaintiffs sue the defendants as tenants; 
the defendants admit that they are 
tenants, but say that they have a right 
to he on the soil permanently. The re¬ 
sult is that if no further evidence were 
let in, hy virtue of S. 106, T, P. Act, the 
tenancy should he held to he a monthly 
one. Consequently although the plain¬ 
tiffs might have failed to prove the parti¬ 
cular tenancy set up by them, if sufficient 
notice as required hy S. lOB had been 
given, they would he liable to be evicted. 

It is not disputed that such a notice 
was given in these cases. Therefore, the 
right of eviction is established in favour 
of the landlords. The further question 
as to \Nhether the tenants are entitled to 
compensation would depend upon the 
evidence adduced in the case. As I have 
said before, there is evidence, at any rate 
in some of the cases, of a kind which, if' 
believed, might lead to the conclusion! 
that the landlord encouraged the tenant 
to erect a permanent building. That is 
a matter upon which the opinion of the^ 
City Civil Judge should be given. I am 
therefore of opinion that the cases should 
be sent hack for a finding whether the 
landlords encouraged the defendants to 
build, and if so, what is the compensa¬ 
tion to which the tenant in each of these 
cases is entitled. One month will be 
allowed for the return of the finding and 
seven days for objections. 

Wallis, C. J. and Oldfield, J. —We 

concur with the order proposed bySosha- 
giri Aiyar, J. 

In compliance with the order contained 
in the above judgment, the City Civil 
Judge, Madras, found that, in two of the 
cases, there was no express premise on 
the part of the plaintiUs to allow defen- 


Thavasi Ammal v. Salai Ammal 
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to er-aC-, \ saner^'-a-ujtare, anl in 
the other caso that there was such a 
I'romi-e and hxcd the compensation at 

Ks. 300. 

These FjeHers Patent Appeals cominj* 
on for final hearing after the return of 
the lindini' of the lower Court upon the 
i=sue roferrei ov this Court for trial, the 
Court fleliverel the following 

Judgment.—In two of the three cises 
covers I by this (inlius, the learned City 
Civil Court Judge has found that it is 
not prove! that there was any express 
agreement or encourageaient given hy the 
plaintifi's to the defendants in question 
to erect tiled houses, and we see abso¬ 
lutely no reason to differ from this con¬ 
clusion. In these circumstances we think 
that our former judgment concludes 
the case and therefore these appeals must 
be allowed. We reverse the decrees and 
give judgment for the plaintiffs as prayed 
for, with costs throughout. 

As regards the third case, the City Civil 
Court Judge has found that there was 
such an agreement or encouragement. 
We feel reluctant in the circumstances 
of the present case to differ from that 
finding. But wo do not think that the 
evidence upon which the learned Judge 
has acted is such as can safely be relied 
upon. It consists of the evitlence of the 
defendant and her husband who are 
interested, and they are also supported 
by two witnesses who are apparently in 
the same position as the defendant, as 
they also own tiled houses on the sites 
belonging to the plaintiffs. They are 
therefore distin ;tly interested. Then,there 
are certain discrepancies to which the 
learned Advocate General has called our 
attention. It is al eged in the particulars 
put in on behalf of the defendant that 
the agreemeut was entered into in 1903 
when the house was built. Bub the evi¬ 
dence of two witnesses goes to show that 
this agreement took place two or three 
years later, whereas one of the witnesses 
puts it even earlier than 1903. Then 
there is the fact that in the particulars 
which were given in connection with 
this case, the alleged agreement is said 
to have been made by plainbifl’s 2 and 3 
in the presence of plaintiff 1. The evi¬ 
dence now is that it was made by plain¬ 
tiff 2 in the presence of plaintiff 1 and 
that plaintiff 3 was not there at all. It 
is obvious that oral evidence of this kind 
J8 exceedingly easy to procure, and on 
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the other hand it is impossible to rebut 
it effectively. Ail that the plaintiffs 
can do is to deny the evidence on the 
other side In the circumstances of the 
case we reluctantly come to the conclu¬ 
sion that this evidence cannot safely be 
acted upon. We are unable, therefore, 
to accept the finding of the City Civil 
Court Judge, and in the result we must 
give the same decree in this as in the 
other suits. Six months’ time will be 
allowed for removal of superstructures 
in all cases. 

S N /r K. Appeal allowed. 


A. I R. 1918 Madras 420 

Aedur Rahim and Kumaraswami 

Sastri, JJ. 

T. Krish7inmurthi Iyer — Appellant. 

V. 

Parvati Ainrr.al — Respondent. 

Appeal No. 224 of 1916, and Civil 
Revn. Petn. No. 929 of 1916, Decided on 
30th July 1917, against order of Dist. 
Judge Tanjore, in 0. P. No. 646 of 1915. 

(q) Guardians and Wards Act(1890), S. 39 
—‘ Instrument”—Meaning of, stated. 

Tbo word ” iastrunient ” in S. 39, must be 
confiued to insrumeuts ejusdem generis with a 
will and it does net cover n decree of Court em* 
bodying a compromise. 18 Bo»^. 3T5,Foll. 

[P 420 0 2; P 421 Cl] 

(b) Guardians and Wards Act (1890), Ss. 7 
and 39—Effect of appointment of guardian 
under S. 7 is to remove by implication any 
guardian not appointed in a way under 
S. 39. 

Under S. 7, if the Court is satisfied that it is 
for the welfare of a minor that an order should 
be made appointing a guardian of bis person or 
property or both, it cau do so, and tbe result of 
such an order is to remove by implication any 
guardiau who bas not been appointed in any of 
the wa)S mentioned in S. 39 of the Act. 

[P 421 C 1] 

T. V. Muthukrishna Aiyar — for Ap¬ 
pellant. 

S. Varadachriar and K. R. Nara- 
yanasami Atyar —for Reapondenb. 

Judgment —The appellant put in * 
petition under Ss 7 and 39, Act 8 of 
1890. So far as the application under 
S. 39 is coocerned we think the facts of 
the case reported in Bai Harkor v. Bat 
S/tan^ar (1) are exactly similar to these 
of the present case and the ruling of Sir 
Charles Sargent, C. J., in that case wad 
that the word ’ instrument ” in S. 39| 
must be confine 1 to instruments ejusdemj 
ge^ris wj^th a wnll. and it does not c over 

3. (1894) iS Bom 3757 ” 
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a decree of Court embodying a compro¬ 
mise. We think that this interpretation 
is correct. But under S. 7 which was 
not noticed by the learned District Judge 
if the Court was satisfied that it is for 
the welfare of a minor that an order 
should be made appointing a guardian of 
bis person or property or both, it could 
do so and the result of such au order 
would be removal by implication of any 
guardian who has not been appointed in 
any of the ways mentioned in S. 39. 
There being no guardian appointed by 
the Court or by will or by any other 
instrument, the petitioner was entitled 
to ask -the Court to appoint a guardian 
of the person and property of the minor. 

It is contended by the learned pleader 
for the respondent that the main pro¬ 
perties, mentioned in the petition for the 
appointment of a guardian do not belong 
to the minor, but belong to the respon¬ 
dent herself under the terms of the 
compromise decree. It is not for us at 
this stage to express any opinion on this 
point. The lower Court will deal with 
the question if it be necessary, when pro¬ 
perly disposing of the application made 
by the appellant. We set aside the order 
of the learned District Judge and direct 
that the petition be disposed of according 
to law. Cost will abide the result. No 
order is necessary on Civil Revision 
Petition 929 of 1916. 

S.N./r.K. Appeal allowed. 

I. R. 1918 Madras 421 
Full Bench 

Ayling, Seshagiri Aiyar and 
Bakewell, JJ. 

Subramania Ayyar and another — 
Plain tills—Appellants. 

V. 

A. L. V. U. R. M. Muihia Chettiar 
and others —Defendants—Respondents. 

Second Appeal No. 691 of 1916, De¬ 
cided on 18th September 1917, from 
decree of Sub-Judge., Coimbatore, in Ap¬ 
peal Suit. No. 14 of 1916. 

2^{a) Tran«fer of Properly Act(lS82), S 53 
—Suit und^r O 21, R 63. Civil P C —Plea 

of fraudul'*nt alienation ii not available to 
attaching creditor—Civil P. C , O. 21, R. 63. 

In a puit under 0. 21, R. 63, by defeated claim- 
aot to enforce a sale fay tUe judgment-debtor, an 
attaching creditor cannot plead in dofeiico that 
the sale is illegal under S 53, T. P. Act, S3 long 
as the sale is not declared void h>* decree of 
Court in a suit instituted by him. The sale oon- 
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ilnues in force till it is sot aside in proceedings 
properly instituted for the purpo.-e. 34 I. C. IIS, 
Foil l-i I. C. 715, Diss /roiu. [P •li’J G Ij 
(b) Transfer of Property Act (1882), S. 53 
—Suit whether must be representative one 
—Quaere 

Per Ayling, J. {Quare )—Whether a suit by a 
creditor to avoid au Hlicuatioa as iufiiuging 
against S. 53, must be brought iu a rupre^outative 
capacity on behalf of the bodv of creditors. 

[P 421 0 2] 

A. Erishnaswami Aiyar for L. S. 
Veeraraghava Aiyar —for Appellants. 

V. C. Seihachariar and M. Rayhava- 
chariat —for Respondents. 

Ayling, J.—Inthis case theappellauts 
(plaintifi's) are purchasers of the suit pro¬ 
perty from defendant 2 by a sale deed' 
Bx. A, dated 20th June 1901. Defend¬ 
ant 1 subsequent to this sale obtained a 
decree against defendant 2 in Small Cause 
No. i960 of 190 j, and in 1913 attached 
the suit properties in execution. Plain¬ 
tiffs preferred a claim, on the dismissal of 
which they filed the present suit for 
declaration of their title, and for cancella¬ 
tion of the summary order on their claim. 
The suit failed in both the lower Courts, 
the Subordinate Judge bolding in first 
appeal that the sale was a fraudulent 
transaction intended to defeat or delay 
defendant 2’s creditors, though not a mere 
sham transaction. It is now argued in 
second appeal that it is not open to de¬ 
fendant 1 to set up such a defence in the 
present suit; and that the sale must be 
held good against hijn unless and until he 
obtains a decree setting it aside in pro¬ 
ceedings suitably instituted for that pur¬ 
pose. Mr. A. Krislinaswami Aiyar relies 
on a recent ruling of this Court reported 
as Palaniandi Chetti v. Appavu Chet- 
tiar (1) and the second appeal appears to 
have been specially ordered to be heard 
by us with a view to the correctness of 
this ruling being considered by a Bench 
of three Judges. 

Speaking for myself, I have carefully 
considered the judgment in the case re¬ 
ferred to and the argumentsof Mr. Sesha- 
ohariar who has endeavoured to show us 
that' the deoisiou is wrong. Tne facts 
are absolutely analogous to thoco in the 
present CJse It is unnecessary for us in 
the present case to consider svhether a 
suit by a creditor to avoid an alienation 
as infringing against 3. 63, T. P. Act 
must bo brought in a representative capa¬ 
city on behalf of the body of (‘.redibors; 
but, apart from this, I have no hesitation 
’(lOleJirTlJ 778. 


Subramania v. Muthia (FB) (Ayling, J.) 
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in concurring in the views expressed by 
Coutts-Trotter and Seshagiri Aiyar, JJ., 
in that case. The only case quoted by 
Mr. Seshacharriar which has not been 
dealt with in their judgraent and which 
appears to have any bearing on the tiues- 
tioQ, is a Calcutta case not reported in 
the regular series \Ahdid Kadcr v. All 
Meah (2)]. With all respect, I cannot 
agree with the decision. I do nob find in 
it sufficient authority for the proposition 
advanced by Mr. Seshacharri that any¬ 
thing which can be niade the basis of a 
suit can be pleided as a bar in action: and 
I agree with my learned brother Seshagiri 
Aiyar, J., luthecise of Palaniandi Chetti 

Appavu Chettiar [1) that a sale such 
as the one we are considering must be 
held to continue in force uutil it is set 
aside in proceelings properly instituted 
for the purpose. It follo.vs that the de¬ 
crees of the lower Courts in the present 
suit should be set aside and plaintitfs be 
given a decree as sued for with costs 
throughout. 

Seshagiri Aiyar, J.—X agree. The 
further arguments addressed to us by 
Mr. Seshacharrur have not convince<l me 
that my view in PaLinioyili Chetti v. 
AppavaChciiiar (l) is wrong and that an 
attaching creditor as defendant can obtain 
a declaration that the sale by bis judg¬ 
ment-debtor, which he has not sued to set 
aside is in fraud of his aud other claims 
against the common judgment-debtor, and 
that on that ground the suit should be 
dismissed. 

Bakewell J.—I agree. 

S.n./R.K. Appeal nlloived. 

2. (1912) 11 I G 715. -- 
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Sad \siva Aiy.ar, J. 

S. R. V. S. V. S. V. Ramakrishna Iyer 
—Petitioner. 

V. 

Official Receiver,Ti7ineveily —Opposite 
Party. 

Civil Misc. Patn. No. 2243 of 1916, 

Decided on 16bh January 1917, for review 

of judgraent of High Court dated 4th 

February 1916. in Appeal Against Order 
No. 407 of 1914. 

(a) Pre.idencyTown, Insolvency Act(1909), 

M l""** 5 » Official A.signee 

m M.dra., differ, from that of Official Re- 
ceiver m muffasil—Provinci«i I,,- i i 

(1907), S.. 61 and 57 ‘"•<>>*cncy Acl 

The position cf an ieeSr... • ir ■. 

diCots from (hat of an Official Receiver li [he 


mufiasil. The Official Assignee may sue and be 
sued by the name of the Official Assignee of the 
property of the insolvent without mentioning his 
own name under S. 83, Presidency Towns Insol* 
voncy Act, whereas there is no corresponding pro¬ 
vision in the Provincial Insolvency Act. 

„ ^ CP 423 C2P 424 C1] 

(b) Provincial Insolvency Act (1907), Ss. 61 
and 67—Resignation by Official Receiver— 
Whether successor can continue proceedings 
without name being brought on record. 

Quaere —Whether on the resignation of bis 
office by an Official Reciver maintaining a suit or 
appeal his successor can continue the proceedings 
without his name b.ing brought on the record. 

[P 423 C 2J 

(c) Provincial Insolvency Act (1907), Ss 61 
and 67 — Resignation by Official Receiver— 
Appointment of successor—Change of person¬ 
al intimated to Court—Court still pro¬ 
nouncing decision on merits—Record must 
be deemed to have been amended. 

Where the change of personnel on resignatloo 
of his otlico by the Official Received and appoint¬ 
ment of his .successor is intimated to the'Couft, 
which proceeds notw’ithstanding. to pronounce a 
decision on the merits, the record mu.st bo deemed 
to have been amended by the substitution of the 
namo of the new officer in place of the one who 
had vacated office. [P 424 C 2) 

T. R. Venkaiarama Sastri, E. S. 
Chithmbaram Pillai and S. Anantarama 
Aiyay —for Petitioner. 

M. D. Devadoss —forOpposite Party. 

Judgment. —This is a petition for re¬ 
view of the judgment pronounced by 
m>3elf and Moore. -1., on 4th February 
1916 in Appeal against Order No. 407 of 
I9l4. That appeal was preferred by one 
Mr. Gopaliah (then Official Receiver of 
Tinnevelly) against the order pas'^ed by 
the District Judge of Tinnevelly refusing 
the Receiver’s application made under 
S. 37. Provincial Insolvencv Act 3 of 1907 
to annul certain alienations made by an 
adjudicated insolvent in favour of one of 
his creditors (namely, the firm repre¬ 
sented by the respondents 1 and 2) 
within three months before the adjadica- 
tion. Pending .Appeal against Order 
No. 407 of 1904 in this Court, Mr. Gopa¬ 
liah, the Official Receiver resigned his 
post and a new' Receiver was appointed 
by the Lcoal Government for the Tinne- 
velly District. The appeal came on for 
hearing before myself and Moore, J-. on 
4th February 1916. Mr. Devadoss bad 
filed the appeal for Mr. Gopaliab, the 
then Official Receiver. I accept Mr. Deva 
Doss’s statement that on 4th February 
1916 he represented to us that Mr Gopa¬ 
liah had resigned his post of Official 
Receiver and that another gentleroau (Mr. 
Subramania Iyer) had been appointed a 
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OQicial Receiver that a doubt was 9ug- 
gestod before us by the learned counsel 
whether it was necessary to have a name 
of the new Othcial Receiver substituted 
for that of ^'Ir. Gopaliah in the appeal 
records before the appeal could be heard 
and that we intimated that all that was 
necessary was that instead of the appeal- 
lant being described as Mr. P. A. Gopaliah, 
Official ReceiverofTinnevelly, thereafter, 
he might be described simply as the 
Official Receiver of Tinnevelly. I also ac¬ 
cept Mr. Deva Doss's statement that he 
represented to us that he had instructions 
to continue the appeal on behalf of the 
Official Receiver. 

After hearing both sides fullvi we al¬ 
lowed the appeal and declared the aliena¬ 
tions made by the insolvent to the firm 
of the respondents 1 an 1 2 void as against 
the Official Receiver. In drawing up the 
fair copies of our judgment and order, 
the office has repeated the name of Gopa¬ 
liah before the description of the appel¬ 
lant as the Official ReceiverofTinnevelly. 
That is a clerical error which naust be 
corrected. This petition of review is filed 
by the firm of S. R. M. V. S. S. V. Ram- 
krishna Aiyar who are the respondents 1 
and 2 in the appeal. The Official Receiver 
of Tinnevelly is the respondent in this 
review petition which does not mention 
the officer’s individual name. The only 
arguable ground on which this review 
petition is sought to he supported is the 

1 st ground which is as follows: 

’ The d-'cision of tho learned Judges is vitiated 
in law in that tho appellant had resigned and so 
had no locus standi to appear and the new Re¬ 
ceiver was not brought on record before the case 
was heard.” 

It is argued in support of this ground, 
that the decision in Akula ParaAesi v. 
Dheli Jagamiadha Row (1) constrains 
me to hold that the appeal was heard in 
the absence of the proper party as appel¬ 
lant and that the devolution of interest 
to the next Receiver was of such a kind 
that the old Receiver cculd not continue 
to represent the interests involved in the 
appeal even for the purpose of the further 
conduct of the appeal. The Calcutta case 
reported as Rai Charan Uandal v. R/s- 
loanath il/anJai (2) considers devolutions 
of interest through transfers of the in- 
terests of private parties and so far as 
such litigation is concerned, the original 
parties can continue the litigation effec- 

1. (1906) *28 Slad 157. 

2. A I R 1915 Cal 103=26 I 0 410. 


tively. The decision in Akula Paradesi 
v. Dheli Juganuadha Row (l), however 
draws a distinction between the conti¬ 
nuation of litigation by a private person 
whose interest has ceased through assign¬ 
ment or devolution and the continuation 
of litigation by one whose right to conduct 
the litigation was based solely on his cha¬ 
racter of a Receiver or Trustee appointed 
by the Court and whose character as such 
ceased during the pendency of the litiga¬ 
tion. The learned Judges say that in the 
latter case “the law necessarily implies 
the absence of all interest in the subject 
of litigation,” when the official capacity 
of the party litigant whose name is on 
tho record terminates and that his conti¬ 
nuance of the litigation after such termi¬ 
nation would be futile save in very 
exceptional cases as 

‘‘where the right of action accrued by virtue of 
mere possession or by virtue of their being con¬ 
tracting parties tliemselves” 

and so on. Mr. Deva Doss argued contra 
that the case of Akula Paradesi v. Dheli 
Jagannadha Roxv (l) related to a Receiver 
appointed under S. 503, old Civil P. C. for 
a particular suit or particular suits and 
that the ratio of that decision could not 
apply to an Official Receiver in vvhom ex 
officio all the properties of the insolvent 
become vested and who by reason of the 
office becomes entitled to institute and 
continue suits, ^fr. Deva Doss relied 
upon the analogy of the Official Assignee 
on i.ho Original Side of the High Court, 
of the Advocate-General, tho Administra¬ 
tor General and so on who bring and de¬ 
fend suits in their official designations 
and whose successors are entitled to con¬ 
tinue the conduct of tho litigation (ac- 
cording to what Mr. Deva Doss alleged 

was the uniform practice) without fchoir 

successors’ names being brought on the 
record. 

I am not well acquainted with the 
practice as regards suits brought by or 
against the Official Assignee of Madras or 
the Advocate-General or the Administra¬ 
tor General where there has been a change 
of officers pending the litigation and I 
shall not express any opinion as regards 
the legality of the practice alleged by 
Mr. Deva Doss assuming it to exist. It 
seems however that a distinction might 
be fairly drawn between tlie position of 
the Official Assignee in Madras and the 
position of an Official Receiver in thej 
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Moffusil. Whereas under S. 17, Presi¬ 
dency Towns Insolvency Act 3 of 1909 
the eifect of the order of adjudication is 
at once to vest in the Ollicial Assignee 
all tiie properties of the insolvent, under 
the Provinc al Insolvency Act of 1907 
(S. 19, Cl. 2 read with Ss. 16 and 18}, 
'the properties of an adjudicated insolvent 
vest in the Otlicial lleceiver in the 
Moffusil only when the Court appoints 
la receiver for the property of tlie insol- 
jvent under S. 13. Cl. 1: Official Receiver 
of Trichinopoly v. Sojnamnlaram Chet- 
tiar (3). S. 18, Cl. 1 is as follows: 

‘'The Court may, at the lime of the ordir of 
adjudicatiou, or at any time afterwards, appoint 
a rcceiv-.r for the property of the insolvent, and 
HUcb I'roperty shall thereupon vest in such re¬ 
ceiver. 

It is also to he noted that under S. 83, 
Presidency Towns Insolvency Act, the 
Otlicial Assignee may sue and be sued by 
the name of the Otlicial Assignee of the 
property of the insolvent” without men¬ 
tioning hisownname. Under S. 61, again, 

of the Presidercy Towns Insolvency Act, 
“the property of the insolvent shall pa'^a from 
OlVici.il Assignee to Otlicial Assignee. . . for the 
lime being during lii-i contiouauce iu cQice, with¬ 
out arjy transfer whatever". 

There seem to be no jjrovisions in the 
Provincial Insolvency Act corresponding 
to Ss. 83 and 61, Presidency Towns In¬ 
solvency Act {at least none was pointed 
out to me). It is however opeu to argu¬ 
ment that S. 61, Presidency Towns In¬ 
solvency Act, was enacted merely through 
abundant caution and that the provision 
which makes the property of the insol¬ 
vent vest in the Oflicial Receiver implies 
that on the change of the personnel of 
the Official Receiver the property vests 
ipso facto in the new Official Receiver. I 
think it is unnecessary for me to pursue 
the matter further as I think that this re- 
view petition might he disposed of on an¬ 
other ground which I shall at once pro¬ 
ceed to state. At the hearing of the ap¬ 
peal before myself and Moore, J , it is ad¬ 
mitted ( see ground No. 2 of the review 
petition itself), that the resignation of the 
receiver Mr. Gopaiiah was brought toour 
notice and also the fact that a new re¬ 
ceiver bad been appointed. Supposing an 
^kmeudment of the records became, iocon- 
60 (iuenc 6 . necessary, I think it must be 
taken that myself and Moore, J., treated 
the record as amended by striking out the 
name of Mr. Gopaiiah from the record 

rebaiomg only the words “Official 
3. (1916) 34 I C 60.' - 


Receiver, Tinnevelly” and that wo held 
further that such a description represent¬ 
ed the new receiver sufficiently. 

Respondents 1 and 2 in the appeaUwho 
are the petitioners in review) did nob 
object to the hearing of the appeal on the 
footing, as if the appellant on the record 
was the new receiver who w’ascontinQing 
the conduct of the appeal filed by the old 
receiver and did not object that the new 
receiver’s name should be formally and 
expressly entered on the record or that 
his description as Official Receiver was 
not legally sufficient. I think that under 
these circumstances it must l^e taken that 
our decision was given in favour of the 
new Official Receiver and must be held 
to accrue for the benefit of the Official 
Receiver for the time being. I therefore 
dismiss this petition for review with 
costs. 

s n./r.k. Petition dismissed. 
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Sadasiva Aivar, j. 

Somadurai Mudaliar and others Ac¬ 
cused-Petitioners, In re. 

Criminal Revn. No. 33 of 1917, and 
Criminal Revn. Petn. No. 2B of 1917. 
Decided on 16th February I9i7. from 
judgment of First Class Sub-Divl Magis¬ 
trate, Mayavaram, in Criminal Appeal 
No. 35 of 1916. , 

(a) Penal Code (1860). S 441 -Cnmin*l 
trespass—Intent to annoy Is essential E*>»' 
tence of some other intention—Offence J* 
not negatived. 

An intt-nt to annoy, essential to constitute aQ 
offence under S. 441, is not necessarily negative 
bv the existence of some other intention: 
Mad Foil. fp 425 0 11 

(b) Penal Code (1860), S 441 -BreakinJ 
open house in possession of complamsf* 
Accused held guilty under S. 441. 

A person breaking opeu a bouse which bas W® 
delivered through Court to the complainant 
be presumed to know that sorions mental a 
noyance will be caused by bis act and is R® 
of an offence under S. 441. lP . 

P. R. Srinivasa for Pe*'*" 

tinners. 

FACTS appear sufficiently 
following judgment of the lower appoH^ 
Court. “The appellants have been foun 
guilty of house-breaking and 
pa-s-Ss 453 and 448, I. P. G. P* ^ 

purchased the houseof appellants ^ , 

in Ojurt auction as per Ex. A and 
house was delivered to him by the 
Amin. P. W 2, with the aid of the po 
P. W 3. The records show that app«^- 
lants 1 and 2 would not make a peace 
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delivery of the house and on the motion 
of P. W. 1, the Sub-Court ordered the 
Amin, P. W. 2. to take police aid and 
deliver the house and it was accordingly 
done by P. W. 2 as per Ex. B. P. W. 1 
took charge of the house and had it locked 
with his own lock and went away to 
another village. When he returned some 
days after, ho found appellants 1 to 4 in 
the house and when he questioned them 
how they happened to break open the 
lock put on the street door by him and 
and get inside, they threatened to beat 
him. It is also said that some of the 
planks in the house had been removed 
during the absence of P. W. 1. 

It is idle to contend that the house 
was not delivered to P. W. 1 and that 
some of the inmates—Ponnu Ammal and 
Sivagami Achi—objected wdien the Amin 
came to deliver the house and it was 
stopped. The evidence ofP. Ws. 2, 3, 4,5 
and 6 fully supports the prosecution that 
P. W. 2 delivered the house toP.W. 1 and 
that the latter put his lock over it. The 
Exhibits hied in the case entirely corrob- 
rate the delivery. If it wore a fact that 
the two females objected to the delivery, 
it is inexplicable why they did uot take 
any further steps in the matter by filing 
an objection petition in the Court and 
pressing forward their claims. It is 
proved by P. Ws. 4 and 5 that the ap¬ 
pellants did break the lock put upon the 
street door and made a forcible entry into 
the house when P. W. 1 was absent else¬ 
where. The fact that the appellants sot 
it nought the Court’s order and got 
forcible possession of tlie house by house¬ 
breaking and threatened P. W. 1 to beat 
him when he questioned them about their 
conduct, shows clearly their intention to 
annoy the complainant. The lower Court 
has fully discussed the interested nature 
of the defence evidence and I consider it 
unnecessary to go through again. I find 
that the lower Court has rightly found 
appellants guilty under Ss. 453 and 448, 
I. P. C. These sentences inflicted is by 
no means severe, seeing that the appel¬ 
lants paid no regard to authority and 
took the law into their own hands. The 
appeal will be dismissed under S. 423, 
Criminal P. C. " 

Order. —In some of the cases quoted 
by the appellants’ learnel counsel, the 
lower Courts did nob find the intention 
to annoy. In the present case, the appel¬ 
late Magistrate finds "clearly their” (the 
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accused’s "intention to annoy tlio com¬ 
plainant.” As regards other cases (luoted 
by petitioner’s counsel (most ly Calcutta 
Cases) in which the Judges have held that 
an intention to annoy should be positively 
proved and that if some other intention 
is also evident an intention to annoy 
should nob be presumed, I respectfully 
dilVer from those cases and agree with the 
judgment of Benson, J., in Sellomutliii 
Servaigaran v. PallLWiuthu Ka}‘uppc7i 
(l). The inevitable consequence of the 
act of the accused in this case in break¬ 
ing open a house which had been deli 
vorad (with the aid of the police) through 
Court to the complainant must be serious 
mental annoyance bo the complainant, 
and the intention to cause such annoy¬ 
ance follows the knowledge of the accused 
as human beings that such annoyance 
must be caused. I dismiss this petition. 

S.R /r.K. Petition ([iftmissed. _ 

“ l”. (1912) 35 Mad 1S6=‘J 1 C 15^” 
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Wallis, C. J. and Spencer, J. 

Theethala?i —Defendant—Appellant. 



Eralpod Rajah and others — Plaintifl 
and Defendants—Respondents. 

Second Appeal No, 1035 of 1914, De¬ 
cided on 17th January 1917, against 
decree of Tomi)orary, Sub-Judge, Pal- 
ghat, in Appeal Suit No. 211 of 1913. 

(a) Landlord and Tenant—Rent—Liability 
Usufructuary mortgagee of lease hold has 
not privity of contract for rent with land¬ 
lord. 

“A mortgagee with possession of a lG.\se'bold 
interest is not liable to the lessor for rent on the 
English doctrine of privity of estate. LE 426 0 1] 

g<(b) Transfer of Properly Act (4 of 1882), 
S. 108 — Mortgagee with possession is not 
liable to pay rent to landlord. 

It was not the intention of the legislature by 
enacting S. 108, T. P. Act, to bring the sub¬ 
lessee and the mortgagee from the lessee into 
direct relations with the lessor. Mere posses¬ 
sion, in the absence of privity of estate, will 
not make the mortgagee liable to the lessor : 30 
Mad. 410 and 10 Cal. 413, Dist. 

fT> 1.J7 n :>• P iO-; P, 1 1 


5^ (c) Transfer of Property Act (4 of 1882), 
S. 57—Privily of estate what is and where 
arises slated—Mortgagee of lease hold has 
no privity of estate with lessor. 

Pet M'allis, C. 3.—Privity of estate is a tech¬ 
nical term of English law and, under that law, 
no such privity arises unless the whole of the 
lessee’s interest is assigned over. Where a sub¬ 
sidiary interest is carved out of the lessee’s in¬ 
terest, no fresh privity arises. For instance, 
there is no privity of estate between a lessor 
and a sub lessee. In India under S. 57, T. I\ 
Act, a mortgage of a lease-hold interest is not an. 
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out aud out transfer of the mortgagor’s interest, 
and therefore on the English dcctrine no privity 
of estate can arise. [P 426 C 1] 

^ (d) Transfer of Property Act (4 of 1882). 
S. 108 — Lessee does not ceoss to be liable 
for rent merely on account of assignment— 
But if rent is once accepted from assignee 
lessee ceases to be liable—Privity of contract 
to transfer and not possession is material. 

One effect of S. lOS, T. Act, is that the 
lessee does not cease to be liable on the lease bv 
reason only of an out >.nd out assignment, but 
he will, as in England, cease to be liable if the 
lessor accepts rent from the assignee and thereb'. 
creates a privity of contract betsveen him.<;clf and 
the assignee. The liabilities of the transferee 
arise in India, as in England, on and by reason 
of the transfer, aud do not depend on the ques¬ 
tion whether the transferee has ( blained pos* 
^e-siou. []' 426 0 2] 

(e) Transfer of Properly Acl (4 of 1882), 

S. 65 (d)—S. 65 (d) deals with relations bet¬ 
ween mortgagor and mortgagee and not 
lessor and lessee — S. 108 (j) applies lo it— 
Privity of estate is personal and does not 
apply to assignee. 

Fer Spencer, J.S.G5 (d), T. L‘. Act, deals 
only with the rights and liabilities of the mort¬ 
gagor and the mortgagee as between themselves. 
The rights and liabilities as between the mort¬ 
gagor and his lessor are regulated by S. lOH (j). 
Privily of contract is personal privity and ex¬ 
tends only to the person of the lessor and the 
person of the lessee, aud the mere creation of a 
mortgage by the latter does not create a personal 
privity between the lessor and the mortcagee. 

lP 428 C 2 ] 

K. R. Subyaviania Sastri — for Ap¬ 
pellant. 

T. R. Ramacliandra Aiyaiujar and 

T. R. Krishnasivayni Aiyar —for Res¬ 
pondents. 

Wallis, C. J. —The question raised in 
this appeal is whether mortgagees with 
possession from lessees are liable to the 
lessor for rent. Tlie Subordinate Judge 
has held that they are liable on the 
ground that privity of estate exists bet¬ 
ween them. In this I think he is clearly 
wrong. Privity of estate is a technical 
term of English law, and it is clear that 
under that law no such privity arises 
unless the whole of the lessee’s interest 
is assigned over. Where a subsidiary in¬ 
terest ' is carved out of the lessee’s in¬ 
terest, no fresh privity arises. For in¬ 
stance, there is no privity of estate bet¬ 
ween a lessor and a sub-lessee. Where the 
[lessee mortgages his whole lease-hold 
interest, privity arises in English law, 
because there the mortgage is by convey¬ 
ance with a right to a reconveyance, and 
therefore the whole interest of the lessee 
is assigned to his mortgagee ; but, as this 
is not considered a desirable state of 
things, conveyancers present such privity 


of estate from arising by making th^ 
mortgage by way of sublease of something 
less than the whole interest of the lessee.] 
In India a mortgage such as this is not an! 
out and out transfer of the mortgagor al 
interest (S. oH, T. P. Act) and therefore 
on the English doctrine, no privity of 
estate can arise. We have however to 
coDsidei the provisions of the Transfer of 
Property Act as to leases which should 
he followel in India in preference to 
English decisions, even where it does not 
in terms apply, as to agricultural leases. 
S. 108 (j), provides : 

* 

■‘The lessee may transfer absolutely or by way 
of mortgage or sub-lease the whole or any part 

of bis interest in the property.The lessee 

shall Do^ hy rea-;on only of such transfer, cease 
to be subject to any of the liabilities attaebiog 
to the lea'C.” 


One etl’ect of tliis provision is, that the 
lessee does not cease to ho liable on thej 
lease by reason only of an out and ootj 
assignment, hut he will, as in England,- 
cease to be liable if the lessor aoceptsi 
rent from the assignee and thereby cre¬ 
ates a privity of contract between them.. 
It is also to be noted that the liabilities* 
of the transferee arise, as in England, on 
an*l by reason of the transfer, and do not 
depend on the question whether the 
transferee has obtained possession: Monica 
Kitheria Salda^iha v. Subraya Hebbara 
(l), Randipur azil Kunhisoxo v. Aln^an- 
diyil Parkmn Mulloli Ckathu (2). I* 
the transfer is absolute, it has been held 
that the transferee becomes liable to the 
lessor, Kitnhaiuijafi V. A7ijelu (3), as m 
that case, privity of estate arises under 

the PiDglish decisions. The section hoff- 
ever says nothing about privity of estate, 
and the question really is, what ^ 
intention of tho legislature as regar 3- 
transfers by the lessee by way of nior - 
gage in the Indian form or by sub-lease- 

in which cases there would clearly ae- 
cordiog to the English decisions^ he 

privity of estate on which the liabiu >* 
could be rested. The case of Kunhanujaa 
V. Anjelu (3) does not afford much as¬ 
sistance, for that was a case of an assign- 
ment or absolute transfer of the lease, 
and all that was held was that there wa 
nothing in the section to prevent 
transferee being liable on the doeferm® 

privity of estate as in England. 

• 

1. (1907) 80 Mad 410. 

2. (1915) .38 Mad 86=17 I C 933. 

3. (1894) 17 Mad 296. 
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Tb is quite another thing to hoUi that 
in the case of a mortgage or sub-lease by 
the lessee the transferee becomes liable 
directly to the lessor, as such liability 
cannot l)e based on any recognized doct¬ 
rine of privity of estate. The decision 
in Kanyuje hall Sett v. Nhtoriny Dossee 
(d) appears to have proceeded on the 
footing that the mortgage in that case 
amounted to an assignment or transfer of 
the lease-hold interest in which case 
privity of estate would arise, and is 
of no assistance in the present case, 
where the transfer by mortgage did not 
amount to an assignment or out and 
out transfer. This is clearly pointed 
out by Farran, C. J., in Tirnmappa 
Kuppaya v. liama Venkanna Naik(b) 
where, however, as has been pointed out 
in Vithal Narayan v. SJirtram Savant 
(6), theword ''contract*’ both in Lhe oead- 
note and the judgment is a slip, what was 
meant being not privity of contiact hut 
privity of estate. 

“Asub-lease diflers from tba assignment of a 
lease in that it creates no privity of caotr.ict 
(read, estate) between the sub-tenant and tbo 
landlord. The landlord has to deal with his lessee 
and njt with the sub-tenants of the latter. The 
English authorities show conclusively that a 
landlord putting an end by a proper notice to 
the tenancy of his tenant thereby determines the 
estate of the iinder-teuants of the latter, This 
U undoubted l.iw.” 

Later on the leirned Judgrt observes: 

“An assig.-oe of a lease is of c -urse iu a .diiTerent 
portion, for he is brought by his assignment in¬ 
to direct relations with the landlord” 

that is to say, in the language of the Eng¬ 
lish law, tiiat privity of estate arises 
between them. It appears clear that the 
loirned Chief Justice did not consider 
that, in India, sub-lessees could be sued 
for rent by the lessor under S.108 (j), 
T. P. Act or for any other reason. To so 
hold, would be a very serious innovation. 
We cannot hold tha^ in India the mort¬ 
gagee in possession is to be directly.liable 
to the lessor (or rent without applving 
the same doctrine to the sub-lessee. Both 
are goveinod by thesamo S. 108 '^j), T. P. 
Ac^, and, it actual posse*:sion of the Und 
is to make the one liable for rent, it must 
also be »he case with the other. It was 
no doubt held in Vithal Narayan v. 
Shriram Savant (6) bliat a mortgagee of 
a leaso-hoM interest if in possession is 
liable for rant to the mortgagor: and one 
reason givon is that the distinction bet- 

' 4 . (lbH4) to GAr443. 

&. (1K07) 21 Qoin 311. 

G. (ia05) 20 Bom 301. 


iA.iAU (Walli', C. -I.) 

ween legal and equitable estates does not 

exist in India. As alreidy pointed out, 

it is owing to that distinction that in 

England a legal mortgagee of lease is hold 

liable for rent to the lessor where the 

mortgage is an assignment creating i>ri- 

vitv of estate, but an equitable mortgagee 
% 

is net so liable; and to avoid this un¬ 
toward consequence, it is usual to create 
a legal mortgage by way not of an assign¬ 
ment having this effect, but by way of 
sub-lease of something less tlian tlio les¬ 
see’s intere-t so that no privity of estate 
and no liability on the part of the mort¬ 
gagee arises. This is the invariable prac¬ 
tice as stated in the standard works of 
Coote, Fisher and liohhins. 

The decision in Kanneye Loll Sett v, 
Nistoriny Dossee (l) proceeded, asalready 
pointed out. on the view that the mort¬ 
gage was an out and out assignment of 
the lease, which it is uot in the present 
case or ordinarily in India. The judg¬ 
ment of Lord M insfieid in Eaton wjaques 
(7) which was also referred to is, if any¬ 
thing, an authority the other way. What 
Lord Mansfield held was, that the mort- 
gagee of a lease-hold interest, oven wlien 
the mortgage was by way of assignment 
of the whole term, was not liable for 
rent by virtue of privity of estate, unless 
he obtained possession as well, a point on 
which ho was overruled liy ten Ju Igos in 
Williams v. Bosanqiiet (HJ. Both cases, 
however, proceol upon the view that the 
mortgagee is not liable at all to the lessor 
unless the mortgage bo by way of assign¬ 
ment of the term. “All this”. Lord 
Mansfield observed; 

“arises from a mere slip in the attorney, inraak- 
iQR the ouveyauco; for if ho had niado it an 
under-lease, by leaving a reversion of a dav in 
the mortgagor, the landlord would have had no 
pretext to call upon the mortgagee.” 

It is thus clear that what Lord Mans, 
field avas arguing against was the mort- 
gagee being held liable unless there were 
l)Oth privity of estate and possession, and 
that his judgment is no autho'-ity for the 
position that possession in the absence 
of privity of estate will make the mort¬ 
gagee liable; sse also Cox v. Bishop (0) 
and Ananda Chandra lioy v. SyedAbdulla^ 
Hossein (10). I am, therefore of opinion' 
with great respect that the authorities 
referred to in Vithal Narayan v. Shn- 

7 .’IT7’bb72 Dougl 455=U'J E U 
H. (ISIO) 1 Brod & B 238=129 E R 711. 

9. (l3o7) 8 De G M & G alo=2C L J Uh 389. 
10. A I U 1914 Cal 335=41 Cal 143=20 I C 079. 
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ram Savant (6) flo not support the deci¬ 
sion. No such liability is imposed by 
English law on sub-lessees or on mort¬ 
gagees from lessees either, except as 
pointed out by Lord Mansfield owing to 
the mere slip of an attorney, and if it is 
to be imposed in India, it must be by 
virtue of S. 108 (j), T. P. Act and not by 
virtue of possesssion. The latter part of 
the section shows that sub leases and 
mortgages created by the lessee do not 
atfeot the rights of the lessor against the 
lessee, still less do they affect the rights 
of lessee against his sub-lessee or mort¬ 
gagee. 

There ai)p 0 ars to be no sufficient reason 
'for sui'posing that it was the intention of 
|the legislature by this section to bring 
the sub-lessee and the mortgagee from 
the lessee into direct relations with the 
lessor. I read the judgment of Farran, 
C. J., in Timmappa Kuppaya v. Ram 
Venkanna Naik (5) as holding that it 
had no such effect as regards sub-lessees, 
and can see no reason for applying a 
different rule to mortgagees from the 
lessee. To hold otherwise would, it need 
hardly be pointed out, introduce all sorts 
of complications as to apportionment, 
notice to quit, etc. For these reasons I 
think the lower Courts were wrong and 
would modify the decree by dismissing 
the suit as against the appellant and 
defendants 8 and 9 with costs through, 
out. 

Spencer, J. —I concur. The only case 
in which a mortgagee of a lease-hold in¬ 
terest in India becomes after entering into 
possession liable to pay the rent, appears 
to be where his possession is attributable 
to his having obtained a deoree*for fore¬ 
closure, the reason being that in such a 
case the lessee parts with the whole of 
his interest, and the entire interest both 
of the lessee and of the mortgagee become 
by operation of law merged in the person 
of the latter: vide Macnaghten v. Bliee- 
karce Singh (11) and Ananda Chaftdra 
Roy V. Syed Abdulla Hossen (10). Here 
defendants 7 to 9, who are mere trans¬ 
ferees of a kanom interest, are clearly 
possessed of something less than the 
anubhavam interest under the lease in 
favour of defendants Ito 6s' predecessors. 
Consequently, the agreement in Exs. 3, 4 
and 7 between the lessees and the mort¬ 
gagees and their assignees inter se, that 
the mortgagees should pav the micha- 
11 (1878) 2 0 L R 323. “ 


varam or rent, will not affect the right of 
the lessor to look to his lessees for the 
recovery of his rent, and to them 
alone. 

Even if the mortgage document were 
silent as to the rent, S. 65 (d), T. P. Act, 
provides that the mortgagor shall pay the 
rent reserved by the lease so long as the 
mortgagee is out of possession of the 
mortgaged property, which may be read 
as implying that the mortgagee should 
pay it if he gets into possession. But 
this section deals only with the rights 
and liabilities of the mortgagor and the 
mortgagee as between themselves. The 
rights and liabilities as between the 
mortgagor and his lessor are regulated by 
S. 108 (j). The Subordinate Judge who 
heard the first appeal obseved that there 
was not only privity of estate but privity 
of contract also. lie has given no reasons 
for his opinion, but simply states that 
plaintifl’ can enforce the provision in his 
favour iu Ex. 7 though he was not a party 
to it. Privity of contract is personal 
privity and extends only to the person 
of the lessor and to the person of the; 
lessee: vide Walker s case (12). It has 
not been suggested that there is any 
foundation in the records of this case for 
a personal privity existing between the 
lessor and the mortgagees. The appel¬ 
lant is entitled to succeed in bis appeal 
with costs throughout. 

S.n./r.K. _ Ap peal alloived._ 

12. (1587) 3 Co Rop 22a=76 E R 676. 
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Sadasiva Aiyar and Napier, JJ- 

Sundaram lyar —Plaintiff—App^l' 
lant. 

V. 

Deva Sankara Bhat —Defendant 

pondent. 

Second Appeal No. 2661 of 1913, D®' 
cided on 23rd November 1915, from de¬ 
cree of Temporary Sub-Judge, Tanjore, 
in Appeal Suit No. 1028 of 1911. , 

Madras Estates Land Act (1 of 1908), S. 3 
(2) (d)—Tanjore Palace Estate. 

The Tanjore Falaoe Estate, which is a gran* by 
goveromeafi of land revenne only to persons 
not owning the kudivaram thereof, is notan 
“estate” even within S. 3 (2) (d). [P *30 C U 

T. R, Venkatarama Sastri~~iot Ap¬ 
pellant. 

G. S. Bamchandra lyei —for Respon¬ 
dent. , , 

Napier, J. —This was a suit by 
Receiver of the Tanjore Palace Estate to 
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reoovor poasossion of certain lands in the 
possession of the defendant alleged by the 
plaintiff to be held on a tenancy from 
year to year. The defendant relied on the 
terms of the muohilika Ex. A dated 13th 
June 1889, given to him by the P. 
W, D. authorities, as creating a per- 
manant tenancy and alternatively con¬ 
tended that he was entitle! to perma- 
nant rights of occupancy under the 
Madras Estate Land Act. The lower 
appellate Court found that the de¬ 
fendant bad a right of occupancy and the 
plaintiff appeals. Both defences are relied 
on in this Court. With regard to Ex. A. 
it is sufficient to say that it is no more 
than a license to cut Nanai jungle on the 
right bank of the Vannar river from year 
to year and in no sense a lease of the land 
far less a permanaent lease. The P, W .D. 
clearly had neither the intention nor the 
authority to grant any such lease. The 
Government order of 25th, February 
1889, in pursuance of which theso-colled 
lease was executed, informe I the P. W. D. 
aut’uDricies that the Tanjoro Palace 
Estate was entitled to the grass grown 
on the padugais and directed the credit¬ 
ing to estate funds of grass cut there. 
In consequence of those directions the 
right to cut grass was leased by the Exe¬ 
cutive Engineer for the* benefit of the 
estate and the lease wasin 1895 transfer¬ 
red to the Palace Estate. This contention, 
therefore fails. The next contention has 
raised very large question as to the nature 
of the interest vested in the Tanjore 
Royal Family in these lands by their 
rsstoration to the family and the effect 
of the Act of State on the rights of the 
tenants in possession. 

We do not propose to consider these 
questions, as we are satisfied that the 
estate does nob come within the purview of 
the Madras Estates Land Act at all, whe¬ 
ther the kudivaram interest is vested in 
the estate or nob. It iscleirly not within 
01. (a), (b) and (o); S. 3. The only clause 
that could possibly apply is 01. (d), any 
village of which the land revenue alone 
has been granted iu iuam to a person not 
owning the kudivaram thereof, provided 
that the grant has been made, confirmed 
or recognized by the British Government. 
Tlie history of the grant is well known 
and it is to be found in the reports in 
Seoy. of State v. Kamachee Boye Sahaba 
(l) and Jijoyiamba Ba yi Saiba v.Kama- 
l'. (1867-59) 7 M 1 A 476=13 MooP6.22(P’0). 
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kshi Bayi Saiba (2). The Governor-in- 
Counoil iu exercise of the sovereign 
rights of the Crown made over the estate 
to the senior widow with succession to 
the daughter of the late Rajah or failing 
her, the next heirs of the late Rajah 
vide ,7ajoyiamha Bayi Saiba v. Kama- 
kshi Bayi Saiba (2). It was held in that 
case this grant was a granbofgracoand fa¬ 
vour by Government (vide p. 445) and tliis 
language does accord with the natural 
moaning of the word iuam. Wo are satis¬ 
fied however that wo have not to look to 
the natural meaning of the word in con- 
struing the clause. “Granted in inam’'is a 
phrase with w'hich the Courts are very 
familiar and inam has acquired a definite 
meaning since the Iiiauv Settlement. It 
was pointed out in argument that a for¬ 
feited zemiudari when re-granted is. 
broadly speaking, “granted in iinm” but 
it is never cillod an inam. One peculiar 
feature in inaras has always been the 
intention of the Government to reserve a 
reversionary right, whethei the grant be 
personal, service or religious. When the 
grant is personal, that riglit has been the 
subject of enfranchisement by the Commis¬ 
sion. Could it be suggested tliab Govern¬ 
ment lias at any time contemplated the 
position that enfranchisement would give 
a bettor title for the heirs of the late 
Rajah? Both the circnmstances of the 
grant and its subsequent treatment are 
against auv such supposition. The langu¬ 
age of the Despatch of blio Secretary of 
State of 23rd October 18G2, was tint 

“His ‘Majesty's Government wss willing to 
rolinv-iuish to the surviing members oftbo late 
prince's family the bsuedDs aceruing from these 
possessions.” 

The word relinquish is, I think, indi¬ 
cative. Nowhere is the grant termed inam 
whereas later on in the same Despatch 
the Secretary of State approves of the 
decision of the Madras Government that 
‘ Certain alienations of the nature of 
inam should be dealt with by the Inam 
Commissioner.'’ In the District Manual, 
the mokhasa (as it is there, rather loosely 
termed), although stated to be treated 
for all practical purposes as au unen 
franchised inam, is carefully distingui¬ 
shed from inams^ properly so-called, To 
oouclude, the nature of the estate is far 
more analogous to a permanently settled 
estate though there i-t, of course, no re¬ 
venue liability on it. We oanoot include 

2. (18G6-C7) 3 M'H 0 R 424. 
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it in the class dealt with in Cl. (d) merely 
because of the literal meaning of the 
word inam. The respondent therefore 
cannot treat it as an estate and liis 
tolaim to permanent rights of occupancy 
'fails. The second appeal will be allowel 
with costs, plaintitT being given a decree 
for possession with mesne profits at 
Rs. 7 per annum from 1st April 1908, till 
delivery in execution or three vears from 
the date, whichever first occurs. 

Sadasiva Axyar, J.— I concur. 

S. N./r.k, Appeal alloioed. 

A. I. R. 1918 Madras 430 

OlDPII.LD A^D Bakewell, JJ. 

V aiihiHiuja. Odanar and another — 
Defendants—Ai»j)ellants. 

V. 

A'll/atliorai Oihnjar and others —Piain- 
tifis and Defendants—Respondents. 

Civil Misc. Appeal No. 231 of lOlG, 
Decided on 16th January J9l7, against 
order of Sub-Judge, Mayavaram, in Ap¬ 
peal Suit No. 56 of 1G15. 

Caste Disabilities Removal Act (2) of 
1850), S. 1—Scope — It applies to convert 
himself and not to his descendants — Descen¬ 
dants of Christian cannot claim as reversion- 
aries. 

The rruioviil of disabilities on right.? of inherit- 
Aoce b\ an apostate provided for bv Act 21 of 
1850.applies only to the convert himself and not 
to hiN descendants. [P 480 C 2) 

The descendants of a convert to Christianity, 
therefore, cannot m.iintxin a revor^ionary suit 
to the ostat 2 of a deceased Hindu: 11 All. 100, 
Diss. frotn. [IMSlClJ 

Per Oldfiel'l, •/.—The ‘renunciation’ and ‘de¬ 
privation’ referred to in S. 1 of the .\ct apply 
only to rights which hive accrued and not to 
persons who were born in another religion before 
the succession opened. Under the section protec¬ 
tion is, in terms, given only to one person, the 
one who has renounced or been excluded or de¬ 
prived, and it cannot be extended bv construc¬ 
tion to others. LP 430C 2; P 431 C 1] 

For Bahcwell, •/.—The words “having been ex¬ 
cluded and being depiivcd of caste” connote an 
act directed against a particular person, and do 
not apply to an individual who is not a member 
of a particular community because by reason of 
his birth he is included within auolher com¬ 
munity. [p 431 C 2] 

T. V. Aluthnkrishna Aiyar —for Ap¬ 
pellants. 

T. R. Venkatarama Sastri and Ara- 
vaviudu Aiyangar —for Respondents. 

Oldfield. J.—The plaintiffs, Chris¬ 
tians, sued to recover the estate of a de¬ 
ceased Hindu, as his reversioners. That 
is, they claimed in ^virtue of their own 
relationship to him, not through any ear¬ 
lier reversioner, such as Saminada Oda- 


yar, the member of their branch of the 
family, who first embraced Christianity. 
The lower appellate Court following 
Bhagwant Singh v. Kallu fl) held that 
they were relieved from all religious dis¬ 
ability by Act 21 of 1850 and remanded 
the suit for decision on its merits. The 
question is whether this decision is right. 
The persons relieved by the Act are 
those, who (l) renounce (2), have been 
excluded from the communion of a reli¬ 
gion, (3) are deprived of caste. Renun¬ 
ciation and deprivation are applicable 
only to rights, which have accrued, and 
therefore are irrelevant in the case of 
plaintiffs, who were born Christians, be¬ 
fore the succession opened. They there¬ 
fore are not covered by descrii)tion8 
(l) and (3). As regards (2) there is more 
diflicultv. F'or tlie word “exclude” is 
applied iu ordinary parlance to refusal of 
rights newly claimed and alsodeprivation 
of rights already enjoyed, the meaning as 
given in Webster's Dictionary being 


*‘(l) to shut out; ti binder from entrance or ail* 
inissi.'ti; to doba'- from oirticipation or enjoy¬ 
ment; the opposite to admit and (2) to thrust out; 
to expel.” 

It is an argument against the inter¬ 
pretation of “oxcludo” in the Act in the 
first of these senses that it is used in the 
context betweeu t'NO terms, which, as 1 
have j)ointed out, express a different 
idea. It is further material that, if tb® 
Legislature had intended the result en¬ 
tailed by plaintiffs’ contention, the Per¬ 
petual right of the descendants of aeon 
vert to rely on the law of his birth for 

purposes of inheritance from unconverted 
relatives, it could and would have effect¬ 
ed it by shorter and more explicit 1^^°* 
guage. These arguments are supported 
by the fact that plaintiff’s contention en¬ 
tails consequences repugnant to reason¬ 
ableness and consistency. In the case o 
the original convert, his status will be 
fixed at the date of his conversion and 
his original law will he invoked only m 
order to determine whether his relation¬ 
ship entitles him to inherit, not whether 
that relationship exists. No anomalies, 
therefore, beyond the initial one, involv¬ 
ed in the application of his original law, 
will he entailed. With his descendan 
that case is different. He, having to 
establish both the points referred to 
above, will find the concession involve 

in plaintiffs' interpretatio n of the _ 

1. (1889) 11 AfflOO. 











1918 


Nakavanan V. Itticherry Amma 


Madras 431 


illusory, sinoe his ilesoent will have to Ije 
traced through so'iie Ohristian marriage, 
which will not be valid according to the 
law vinder application and can he esta- 
•blished, only if the olairaaut is allowed 
to apply both his abandoned and his pre¬ 
sent law as may suit each portion of his 
-case. And if it be said that this is con¬ 
templated, the suggestion is so startling 
that a clearer expression of it than the 
Act contains may fairly he required. 

The only decision of a High Court on 
the point Bhagwant Singh v. Kallu (l) 
is no doubt in plaintiffs’ favour. It is 
based on considerations first of the 
preamble and then of the holy of the 
Act In respectfully dissenting from it. 

I observe first that the preamble set out 
a part only of S. 'h Bengal Regulation 
7 of 1832, to whicli it refers. Hoferenco 
to the whole and to S. H of wliich it is a 
continuation, shows that (l) their object 
was to settle all cases of conflict of laws, 
one omitted portion restricting the ope- 
ration of S. 8 to '*bona fide professors ” of 
the religion in the question at the time 
of the trial and the whole having no spe¬ 
cial reference to the particular case of 
conversion, (2) the settlement consisted, 
not only in exempting either prrty from 
disabilities entailed by the Hindu or 
jMaliomedan law, but also, as provided in 
the other omitted portion, in applying 
the principles of justice, ecjuity and good 
conscience. This recognized, the attempt 
to identify the purpose of Mie Act with 
that state 1 in the preamlde or to explain 
the one with reference to the other must 
ho ahandcned. As regards the argument 
from the body of the Act the learned 
-Judges, I think, overlooked the fact that 
protection is in terms given only to one 
person, the one who has renounced or 
been excluded; and, with all due defer- 
iouce, they were nob jusbifiel in extending 
dt by construction to others. As the Act 
will not bear the construction proposed 
by plaintiff, the appeal must bo allowol, 
the District Muusif's decision dismissing 
their suit being restored witdi costs 
throughout. 

Bakewell, J.—I agree with regar-l to 
the construction of Act 21 of 1850, the 
plaintiffs are not “excluded from the 
communion of any religion or deprived of 
castes’” by reason of their own conduct 
or by anything except what was done or 
suffered by their remote ancestor. The 
consequence of this Act is that his des¬ 


cendants form part of a community sepa¬ 
rated from his other relations by the ob¬ 
servance of a difi’eroub religion and other 
usages and governed by a dilforent sys¬ 
tem of law. In my opinion the words 
“having been excluded and being de¬ 
prived of castes’” connote in act directed 
against a particular person, and do not 
apply to an individual who is not a mem- 
her of a particular community liecauseby 
reason of his birth he is included within 
another community. The plaintiffs and 
defendants belong to different communi¬ 
ties governed by different laws of in¬ 
heritance and the former desire to bring 
themselves within both SNstems, in so 
far as they can deprive benefit frem so 
doing and argue that tlio provisions of the 
Mitakshara which exclude them Inive 
l) 0 on repealed. T do not think that the 
wording of the Act supports this conten¬ 
tion. 

^i.N. R.K. Appeal allowe'L 
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S.VDASIVA AlY.aU AND RllILLU'S, -IJ. 

Mayarkara Illoth Narayanayi Moosnd 
Petitioner. 

V. 

Knr>r i Kathil I tlicite rrji Amma — Op¬ 
posite Party. 

Criminal Revn. Xo. 29.‘i of PUT, and 
Criminal Rovn, I’etn. No. LiSO of 19L7, 
Decided on dOth August 1917. against 
order of Sabddivil. ?Jagisbrabe, I’alghab 
in Misc. C;i9e No 125 of lOPh 

(a) Criminal P. C. (1S98), S, 488 — Main¬ 
tenance proceedings before a Magistrate — 
Declaration by civil Court, pending Magis¬ 
trate proceedings that relationship of hus¬ 
band and wife never existed — Judgment of 
civil Court is binding on Magistrate who 
cannot then pass maintenance order. 

Ono N was directed hv a Migi‘«trate to [)ay 
Hs. 15 a tnontli for the mainteiiaDco of the com¬ 
plainant and her daughter, who found that the 
woman was either kept or tnarried by N. and 
the child was h'^rn to him 'J’ho lligh Court set 
aside the 'Nragistrate’s ..rdor directing him to 
liiid out the circumst.iijct:.. of the wumand’ tar- 
wad and thou fi x the uj liuteuance. I’cndiug 
this maintenance c isc before the Magistrate, iV. 
filed a suit in tiic ^luu.sif’sCnurl for a declaration 
that the relitioiiahip of husband and wife had 
never existed between the piriie=. That decla¬ 
ration was granted. When the case again came 
up b-jforothc Magistrate, the petitio'.ier produced 
tho judgment of the Munsif and r. queslcd the 
Magistrate to drop all further proceedings. The 
Magistrate refused to do so and passed a fresh 
Older, Httirming his finding that the complainant 
was kept by the petitioners, basing this finding 
on the fact of the petitioner having attempted 
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to compromise the complainant’s claim and ob¬ 
tained a release deed: 

Held: that in view of the agreement between 
the parties evidenced by the release deed, as well 
as on tho ground that the Magistrate’s order 
was passed after the decree of the District 
Munsif, the Magistrate’s order must be set aside. 

tr 434 C 1] 

Per SatZusira'.-li^ar, J .—The Magistrate ought 
to have held that the decision of the I)istrict 
Munsif was conclusive of tlie question of rela¬ 
tionship between the parties as declared by that 
decree and should have refused to pass any or¬ 
der for maintenanco.: (Casc-l.xw discussed). 

[P 434 Cl] 

(b) Criminal P. C. (1898). S. 488 ~ Main¬ 
tenance order passed — Civil Court cannot 
interfere by injunction. 

Per VhiUips, J. —A civil Court cannot pass 
a dccrc'? interfering with a prior maintenance 
order bv wav of Injunction nr other similar order. 

[P 434 C 2] 

(c) Criminal P, C. (1908), S. 488 — Main¬ 
tenance order passed—Civil suit—No change 
of relationship between parties between date 
of order and suit — Order cannot be set 
aside by civil Court. 

A party cannot get a magisterial order for 
maintenance set aside by a civil Court where 
there has been no change of rohationship between 
the parties hotween the d.itc of tho order and the 
date of «uit in tho civil Court : 18 All- -20, 
Appy. 11 Cal. 27G; 3 Cal. 559; 7 Dom. ISO and 
27 All. 163, Dist, [P 434 C 2] 

K. U. Hahramania Sastri — for Peti¬ 
tioner. 

Public Proseculo) —for the Crown. 

Sadasiva Aiyar. J. —The petitioner 
in revision, Narayaua i\Ioo8ad, was at 
first directed by the Magistrate to pay 
Rs. 15a month for themaitjfcenance of the 
respondent’s (Itticheri Arama’s) elder 
child who seems to have been born in 
1914. This order was passed on 12th 
May 1916, notwithstanding the petition¬ 
er’s denial that he kept or married the 
woman or that the child was born to 
him. Against that order there was a 
previous revision petition to this Court 
(Criminal Revision Case No. 491 of 1916), 
and the Magistrate’s order was set aside by 
Mr. Spencer, J. on 4th Decenober 1916 in 
order that the Magistrate might consider 
the circumstances of the woman’s tarwad 
and then fix the maintenance. Pending this 
maintenance case before the Sub-Divi¬ 
sional Magistrate, the petitioner filed a 
suit (Original Suit No. 295 of 1916) in 
the District Munsif’s Court of Tirur, for 
a declaration that the plaintiff was never 
his wife and the child was not born to 
him and for another relief (not relevant 
to this case). That declaration was gran¬ 
ted by the District Munsif, When the 


criminal maintenance case came up again 
before the Sub-Divisional Magistrate, the 
petitioner produced the judgment and 
decree of the District Munsif and 
requested the Magistrate to drop all 
further proceedings in the maintenance 
case. The Magistrate refued to do so 
and passed a fresh order on 3rd 
April 1917, directing the petitioner 
to pay the complainant, Itticheri Aro¬ 
ma a sum of Rs. 8 per mensem for the 
maintenance of the boy Krishnan, and 
another sum of Rs. 7 for a child named 
Parvati aged 9 months, that child having 
been in the womb when the first order 
of the Magistrate (I2th May 1916) was 
passed. The learned Magistrate affirms 
his finding that the complainant was kept 
by the petitioner and the first child was 
born to him. And one of his reasons is 
that the petitioner made an attempt to 
compromise the complainant's claim and 
obtained a release deed, Ex. 1, from her 
for a consideration of Rs. 200. Though 
the Petition No. 20 of 1916 (which seems 
to have been numbered after the remand 
as No. 125 of 1910) prayed for allowance 
for the maintenance of the elder child 
alone, the Magistrate as I said before, has 
given her Rs. 7 for the maintenance o 
the younger child born about July 191 . 
In the evidence of the complainant taken 
again on 30th January 1917, the com¬ 
plainant says: 

“The second delivery was after the for^m^ 
case. I claim maintenanco for the 
Accused is the fether. It is a female child. 


She admits in her evidence that 0 ® 
executed the release deed, Ex. 1, 
he threatened steps against her oivi y 
and that she also got a promissory^ do 
for Rs. 150, Ex. A, from the petitioner. 

Thenheaa>s: "if this Court ? 

order of maintenance I do not want 
pro-note.” There is nothing to show t^ 
rate at which she claimed maintenan 
for the second child or that ths 
was called upon to show cause why 
should not pay maintenance for the s ' 
oond child or to state what according 
him, would be a reasonable rate of 
tenance. The learned Subdivisional^ - 
gistrate has ordered the Rs. 15, whio 
had in his first order allowed for ^ 
maintenance of the eldest ohildt 
now treated as the maintenance r*®® - 
both children dividing it into 8 . 

As to why the learned Subdivisional 
astrate refused to accept the 
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Munsit’s decree declaring that the com- 

plainant was not the petitioner’s wife nor 

was the child born to him, the Magistrate 

makes the following observations: 

“At the risk of pronouncing an obiter dictum 
I cannot help remarking that the possibility of 
such thing happening.” 

(namely, a civil Court declaring the peti¬ 
tioner not to be the father of the child 
and granting him damages for bringing a 
false complaint and the petitioner indu¬ 
cing the High Court to order the Subdivi- 
sional Magistrate to re-try the case) 

“does not conduce to the dignity of justice either 
civil or criminal. Some means of co-ordination 
should exist. In this case the procedure of this 
Court by comparison with that of the civil Court 
is certainly not summary. 1 understand that the 
Munsif is now engaged in revising bis own 
order.” 

1 might here add that the learned Sub- 
ditisional Magistrate himself has revised 
his former order because ho says in 
para. 7 of hU present order: "Tho'sum of 
Es. 15 is perhaps rather excessive for one 
child.” 1 understand that the District 
Munsif dismissed the review petition put 
in by the complainant in the civil case. 
As regards the comparison indulged in by 
the learned Subdivisional Magistrate het- 
vroen the procedure of his Court and the 
prooeduro of the District Munsif’s Court, 
it seems to me not relevant, and I may 
perhaps ho permitted to state that the 
manner in which the Subdivisional Ma¬ 
gistrate has, on the bare statement of the 
complainant in the witness-box in Janu¬ 
ary 1917, allowed her a sum of Rs. 7 for 
the maintenance of the second child svliose 
maintenance was not the subject of the 
complainant, shows that his procedure is 
rather summary. The learned Magistrate 
is quite right in saying that some means . 
of co-ordination should exist between the 
civil and criminal Courts. I think that 
such means of co-ordination has been laid 
down by competent authorities long ago. 
In Mahomed Ahid AH Kumar Kadar v. 
Ludden Sahiba (l) decided l)y Prinsep, J., 
(a very learned civilian Judge of high 
authority in criminal matters; and Be¬ 
verley, J., which wasargued by Mr. Ameer 
Ali for the lady who claimed mainten¬ 
ance, the learned Judge states as follows: 
"Having found” (in the civil litigation) 

“that thu tolatioDship of husband and wife no 
longer exists botweon the parties, it remains for 
us to consider the o0ect of our finding on the 
proceedings before the Magistrate. The plaintiff 
asks for no injunction to restrain the Magistrate 
from enforcing the order for maintenance. W e are 

“ir (1887) 14 Cal 27G. 
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of opinion that wo caunot pass sbeh an order* 
The plaintiff wiil be at liberty to satisty the Ma¬ 
gistrate that, by an order of this Court in it? 
civil jurisdiction, it has boon declared that uo 
relationship exists between him aud the defen¬ 
dant and be cau ask the Magistrate, on the autho¬ 
rity of the case of Abtiur liohoman v. Sa}:hina 
(•2) aud Abdul .fl/i Ishviailji, In re (3), to abstain 
from giving any further eflect to his order for 
maintenance.” 

Iq High Court Proceedings 11th Septem¬ 
ber 1877. No. 2067 (2). the Magistrate 
passed an order for niaiuteuance and then 
a suit was brought and the District 
Munsif’s Court cancelled the order of the 
Magistrate. The learned Judges say; 

“It is obvious that the District ^lunsif had no 
jurisdiction to entertain a suit for such a purpose. 
The decree can only enure as a decree inter 
partes determining tbs right of the parties inter 
se, but not directly atTocting the order of the 
Magistrate which the HigU Courr alone arc em¬ 
powered to set aside. What the District Muusif 
decided was that the womau had been living 
apart fronr the husband for more than 12 years. 
It is uot decided that she did so voluntarily nor 
is it found that she has been living an unchaste 
life or has done anything to disentitle her to 
maintenance. If it bad been so decided, the 
Magistrate who passed the original order would 
have been bound in the interests of justice to 
take the judgment into consideration before pass¬ 
ing a fresh order to enforce the fermet order, 
because such a decision would, as between the 
parties bo strong if uot conclusive ovidenco of 
what it decided.” 

lu this decision of Sdi)Leuibcr 1877, the 

quosbion was nob finally decided as it was 

unnecesT-ary to decide it for the piu'iioses 

of that case. Then wo come to tliu case 

noted iu the very next p. til’), 1 eeran v. 

Ayi/a7nviali (4), which was decided Ijy 

Wilkinson aud Sliophard, J-j., in August 

1889. I shall quote the whole of the 

judgment as this has always been cou- 

sidored as laying down the law in Madras: 

“By the decree made by the District Munsif of 
Palghab in February 1889, the plaintiff Veerau i-' 
declared not to bo liable to pay separate main¬ 
tenance to bis wife. The orders for such main¬ 
tenance previously made by the Hoad Assistant 
Magistrate did not take away the jurisdiction oi 
the civil Courts to make the declaration, under 
S. 42, Specific Relief Act. The District Munsif’s 
decree being final it is binding upon the parties 
to it and the busb.and is entitled to insist that 
the ^lagiitrato does not enforce the order of 
maintenance, which .assumed that the obligation 
negatived by the decree existed. It is uot optn 
to the Magistrate to ignore a final decree on the 
ground that it ro.sts on reasons which do not ap¬ 
pear to him satisfactory, the jurisdiction ve.'ting 
in him under S. 188, Criminal P. C. being auxil¬ 
iary to that of the civil Courts. The ’order of 
the Magistrate mu,st bo cancelled on the ground 
that there was no sufficient reason for the wife 

( 1880) 5 Cal “6'58^ 

B. (1883) 7 Bom. 180. 

4. 2 Weir 615. 
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to refuse to live with the husband and that the 
decision of the District Muusif is conclusive on 
that point. This will not however preclude the 
iuterkrenee of the Magistrate if there should 
arise auy fresh caus 2 s for such interference.” 

I shall now consider the case of Deraji 
Maliiifja Naika v. Marati Kaveri (5), 
decided hy Sir Arnold White, 0. J., and 
Miller .f. The cases of Veeran v. Ayyavi- 
TnaJi ( 4 ) and Mahomed Ahid AH Kumar 
Kadar v. Luddeu Sahiha (l) are referred 
to, approved ami followed. It disting¬ 
uishes the case of Suhhudra v. Basdeo 
Dtibe (G). iO Siji'd Siiib v. Meeram h'ee 
(0 Munro and Abdur Rahim, JJ:, held 
that 

the Mafiistrato is bound to abstain from enforc¬ 
ing his [treviouv ord>'r f ir maintenance when it 
is once vstablislicd that the relationship of hus¬ 
band and wife to exist since the dale of 

the order.” 

In Ghana Kanta Mahaiita v. Gereli 
(h) it was hold in the converse case that 
the Magistrate’s tinding against the son- 
ship of a person tor whom maintenance 
was claitned by the mother was not a bar 
to a suit in the c'vil Court to establish 
the soDshifi au I lo recover maintenance: 
see alt'o f'nnayu ni Da<iee v. Srichayidan 
Bhiiiyah (UJ. In Nur Muh a myriad v. 
Ayesha Jitbi (lO) Aikman, .t. following 
Bulaktda"^ 111 re (ll), says that a decree 
of a civil Cuurt for restitution of con¬ 
jugal rights passed after an order of main¬ 
tenance in favour of the wife superseded 
the maintenance order and ought to be 
cancelled, and v.o accordingly cancel it. 
I am tiierefore clear that the learned 
Magistrate ought to have in the language 
of the casein Veerau v. Ayyamynah (4} held 
that the decision of the District Munsif is 
conclusive on the question of relationship 
as declared by that decree and should have 
refused to pass any order for maintenance. 
JUs order is therefore cancelled in the 
^exercise of the powers of this Court under 
^S. 439, Criminal P. C. I might add that 
the women having given a registered re¬ 
lease-deed I'lx. I, and obtained the pro¬ 
missory note^ Ex. A. and her evidence 
jClearly showing that she refu ;ed to ho 
hound by the agreement only because she 
expected an order from the Magistrate 
more favourable than she got under the 


release (she was not willing to give up 
her claim under the promissory note un¬ 
less she got maintenance order from the 
Magistrate), the learned Magistrate ought 
to have dismissed lier petition on that 
ground also: see Viramma v. Narayya 
( 12 ). 

Phillips. J .—On the ground that the 
Joint Magistrate has failed to consider 
the effect of the agreement between 
the parties evidenced by Exs. A and I 
vide Yetukula Jagahayidhu Subuddki v. 
Jamuna Bayt (13) and on the ground 
that the Magistrate’s order was passed 
after the decree of the District Munsif I 
agree in the order proposed. The suit in 
which the District Munsif’s decree was 
passed was filed after the original main 
tenauce order had been passe 1 and the 
District Munsif was clearly wrong in 
awarding d images to petitioner against 
respondent on the ground that tbs latter 
had ohtainei a maiubonance order froaij 
the Magistrato, for it has been repeatedlVi 
held that a civil Court cannot pass a de¬ 
cree interfering with a prior maiutenanoe 
order by way ot injunction or other similar 
order: Deraji M iHyiya Natka v. Marati 
Koveri {d) Q,a(i Mahomed Abid AH Kumar 
Kadar v. Luddeyi Sahiba (1). The Dis¬ 
trict Munsif’s decree had the effect of 
nullifyingtlie prior magisterial order, and 
I am not prepared to hold on the very 
limited arguments in this case that a 
party can get a magisterial order for main¬ 
tenance set aside by a civil Court when 
there has been no change of relationship 
l) 0 bweetj the parties between the date of 
the order and the date of suit. vid0| 
Suhhudra v. Basdeo Dube (G)- 
other cases such as Mahomed y * 
Kumar Kadar v. LuddenSahib 
Rohomayi v. Sakhina (2) d,nA Abdul A i 
Ishmailji, In re (3). the relationship he - 

ween the parties had altered; and in 
Muhammad v. Ayesha Bibi ( 10 ) the ciyi 
decree was a consent decree which provi - 
ed for maintenance; and in no Jooi c 

case to which I have been referred has ^ 
maintenance order bean allowed to ho * 
aside by a decree based upon the same 
facts and material as the magisterial order* 


S.N./r.K. 


Petition allowed, 


5 

G. 

7. 

8 . 
9. 


(1907) SO Mad 400, 
1896) 18 AU 29. 
1909) 4 I C 140. 


1905) 33 Cal •479=2 I 0 550 
;i912) IS I C 603. 

10. (1905) 27 AU 483. 

11. (1S99) 23 Bom 484. 


12 (1S83) 6 Mad 283. 
13. 2 Wfeir. 631. 
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A. I. R. 1918 Madras 435 

Full Bench 

'\Yalt.is. C. .T. Sadasiva Aiyar and 
Seshagiri Aiyar, JT, 

S. Su7idram Ayt/aj —Plaintifl Peti¬ 
tioner. 

V. 

Hamcha ndra Ayya) —Defendant^Op- 
posite Party. 

Civil Revn. Pefcn. Xos. 427 to 435 of 
1916, Pecided on iSth January 1917, 
against decrees of Disb. Judge. Tanjore, in 
Appeal Suits Nos. 721 to 727, 432 and 
425 of 1915. 

(a) Madras Estates Land Act (1 of 1908), 
S. 3 (2)—Tanjore Palace Estate is estate 
within S 3 (2) (d) -It does not exclude vil¬ 
lages in granted revenues— . 1 . 1 . R. 1018 
Mad. 428, Overruled. 

Tbo Tanjore Palace Estate, which is a giant by 
Government of laud revenue alone to persons not 
owning the kudivarain right, is an “estate” witii- 
in the meaning of S. 8 (2) (d). S. 8 (2) of the Act 
■does not exclude villages in the granted revenues 
of which the Governnicnt reservps no reversionary 
interest; .1. /. U. 1918 .Urd. -128. Overruled 

LP 4 37 G 2] 

(b) Grant — Construction—Inam includes 
jagirs and grants of dignified character. 

The word inam should not be given a restricted 
meaning and includes all jagirs and grants of a 
dignified character which for that reason are 
styled makha^a and covering a number of villages 
in which Government do not claim a reversion. 

[P 437 C 2; P 138 C 1] 

(c) Madras Estates Land Act (1 of 1908), 
S. 77—Rent suits under S. 77 are cognizable 
by Revenue Courts. 

Suits for rent due to the Tanjore I’alace Estatc 
uridor S. 77 of the Act are cognizable by the Re¬ 
venue Court. [P 138 C 1] 

fd) Madras Estates Land Act {1 of 1908). 
S. 3 (2)(d) and (e) -Scope of CIs. (dl and (e), 
compered. 

Per Wallis, C. J.—Gl. (d), S. 3 (2). Madras 
Estates Land Act, restricts the operation of the Act 
by including only tbo inams therein mentioned 
thereby excluding the so-called minor inams, but 
the definition as a whole clearly shows the general 
intention of the Legislature to include all large 
estates held directly under Government and 
Cl. (p) extends it to estates consi^ting of one or 
more villages not held directly under Government 
but as a (ermanent un lor-tenure. [P 437 Clj 
(e) Grant—Inam— Jagirs are specie* of 
Inam. 

All jagirs are a species of inams, thougli there 
are many kinds of inams that arc not jagirs. 

[P437G2] 

Per Sadaswa Aiyar, J. —Wnon a M.idras 
Statutouses the word “inam,” it docs not signify 
a gift of whatever kind of property by a superior 
individual of whatever status lo an inferior. 

[P 4370 1] 

K. V. Krishnaswami Aiyat —lor Peti- 

tion(3r. 

G. S. liamachandra Aiyar and A. V. 
Viswanatha Sastri —for Opposite Party. 


Order of Reference 
Ayling, J.— Those petitions involve 
the consideration of a single point only, 
but one of great and far reacliing ii:i[ior- 
tance, namely, whofclier the Tanjore Palace 
Estate is an estate within the meaning of 
S. 3 (2). Madras Iiistabes Eand Act, i of 
1908. The suits out of which they arise 
were filed under the iirovisions of h'. 77 
of tliat Act in the Court of the Revenue 
Sub divisional Officer of Kumhakonam. 
No question of jurisdiction was rai.sed in 
that Court hub on appeal to the District 
Judge, the latter, apparently of his own 
initiation, raised the point and decided 
that the Tanjore Pabiee Instate was not an 
estate within the'meaning of the Madras 
Ij^sbates Ijand ct and that in cODseciuenco, 
the Revenue Court had no juri.idiction.He 
accordingly returned the plaints 
presentation to the jiroiier Court, ibis is 
tire order which is -ought to he revised. 
The' Disti ict -1 udge rolied solely on a recent 
unroported decision of a Dench of this 
Court in Suuiiaratn Iyer v, DvVii Siinkara 
Bhat (1) which on the face rf it is clear 
authority on the point. The petitioner s 
vakil was forced to contend tliat the deci¬ 
sion was wrong: and some argument was 
addressed to ns on both si tes regarding 
this. 


Speaking for myself, I dio riot tliink 
I should have felt justitiel, as a result of 
bhat argument, in refusing to fnllo'A' that 
dccisiou, if it had been reiicvied in the 
authorise-l series. Put at the very end 
of the firgumont. wo found tliat the 
loarucil Tu'lges h:i'l declined to allow the 
case to be reported on the ground that it 
had nob been fully argued. In these cir¬ 
cumstances, we felt some dilficulty as to 
the best course to adop't. The argument 
addressed to us was certainly uot of such 
a nature that we should like to base the 
decioiou of an important point on it. Both 
the learned valiils were clearly to some 
extent influenced by the existence of the 
previous decision. I should not lie [irepar- 
rei to come to a ditl’erent conclusion with¬ 
out a much more exliauative censi leration 
of the (luestion The imiiurtance of the 
point hasalready boon roforro 1 to. The Tan¬ 
jore Palace Estate embraces nearly 200 
villages and extends over a largo tract of 
country. I I elievo it has been assumed, 
from the very enactment of Act 1 of 
1908, bhat it came within the scope of 


1. A I R 1018 Mad 428. 
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the latter’s operation as an “estate:” and 
the number of decisions of this and sub¬ 
ordinate Courts based on this assumption 
must be very large. In fact the disloca¬ 
tion and confusion which would be the 
logical result of the unreported decision 
being followed are so great that the 
necessity of resort to legislation might 
have to be considered. In these circum¬ 
stances I think we are justified in refer¬ 
ring the question to a Full Bench and 
would state it as follows: Whether the 
Tanjore Palace Estate is an “estate” 
within the meaning of S. 3 (2), Act 1 of 
190S? 

Seshagiri Aiyar, J.—The short point 
is whether the Tanjore Palace Estate is 
an estate within the meaning of that ox- 
pression in S. 3 (2), Act 1 of 1903. 
There can be no doul^t that it is nob 
covered hy Cls. (a), (1)), (c) and (o). Does 
it come under Cl. (d)? The proprietor, 
by whatever name he might have been 
known in the past doss not own the 
kudivaruni right in the village in his 
possession. It is conceded that the 
grant to him was only of the land reve¬ 
nue. It was a grant, if any, by tdio Bri- 
tish Govorninout. The further question 
is whether the villages were granted 
in inam. Before dealing with this ques- 
. tioD it may be stated that it is not con¬ 
ceded that there was any grant by the 
Government. Mr. G. S. Ramachandra 
Aiyar suggested that it was a case of a 
retention of a portion of the Raj and the 
relinquishment of the rest tD the British 
Government. It may also be put the 
other way : see Hickey’s book on the 
Tanjore Palace Estate, App. C-3, and 
also Jijoyiamha Bayi Saiba v. Kamak- 
$hi Bayi Saiba (2). Assuming that 
there was a grant, was it an inam grant? 
In Sundarajri Iyer v. Deva Sa7ikara 
Bhat (l), Sadasiva Aiyar and Napier, JJ,, 
held that the villages belonging to the 
estate did not come under Cl. (d). In 
that case the point was conceded in the 
Courts below and was only incidentally 
raised in the High Court. Consequently 
the question was not fully argued. I 
was informed by one of the learned 
Judges that the decision requires re¬ 
consideration. The other learned Judge 
in refusing to give permission to publish 
the decision in the Indian Law Reports 
has Jett a note that the case was not 
fully argned. _N onethele89. the decision 

(2) U866-67] 3 M. HTc. R. 424.-- 


has been followed by the District Judge 
in the present case, and we are informed 
that a large number of cases await the 
decision of this case. 

The matter in controversy relates to 
the meaning to be attached to the term 
granted in inam.’ The learned Judges 
inclined to the view that unless there is 
the incident of resumability there can 
be no inam. The moaning given inWil- 
sou’s Glossary does not support this view. 
In Unide Eajaha Baje Bomviarauze 
Bahadur v. Pemmasamy Venkaiadry 
Nnidu (2) the Judicial Committee seem 
to contemplate an inam which may not 
bo resumed. I am not prepared to ac¬ 
cept iilr. Krishnaswami Aiyar’s conten¬ 
tion that there can he no inam unless it 
bo conferred by the Government. I do 
nob understand liaghojirao Saheh v. 
Lakshmanrao Saheh (4) laying down such 
a proposition. The learned vakil argued 
that it is of the essence of an inam that 
it is permanent. It may be bhat per¬ 
manency and heribability attach to an 
inam so long as it is not resumed. Th® 
observiibions of Bashyam Aiyangar, P* 
in Giuinaiyan v. Kamakchi Ayyaf" 
were relied upon for the proposition that 
the Government has no right to resunio 
even a service inam. As at present ad¬ 
vised I am not prepared to accede to tbi® 
proposition. What was held in that 

case was that by the enfranchisenoQnt 

there was no resumption and 
I do not understand that decision as lay¬ 
ing down that the Government could not 
have resumed the land under any circum¬ 
stances: see Boddupalli Jagannadha^ 
V. Secy, of State (6) and SubramaniiiJ^ 
Chettiar v. Secy, of State (7) and 
konda Buchi Virbhadrayya v. SontiAe^' 


kanna (8). 

On the other hand, there is no authori¬ 
ty for saying thac, unless a grant possea- 
sess the characteristics of resumabilityi 
it should not be regarded as an inam- 
the fifth report of the Madras Pr0S>' 
doncy, Vol. 2, p. 14, the nature of the 
inam or beneficial grant is stated at 
length. It is clear that the Moghul Gov¬ 
ernment made non.ro sumable inam gra o^ 

(3) 1857-69] 7 JI. I. a. 128=4 W. R 

fP. 0.). ^ ^ 

(4) [1912] 86 Bom. 639=39 I. A. 202=16 i- 
oqq fp n \ 

(5) [1903] 26 iud. 339. 

(6) [1904] 27 Mad. 16. 

(7) [1915] 23 I. C. 639. 

(8) [1913] 20 I, 0. 769. 
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That the British Government, in the 
earlier years of its administration, grant¬ 
ed many inams is evident from numerous 
grants made by them. This practice was 
objected to by the Board of Directors in 
1822 and 1829 and was practically 
abandoned since then. There is no reason 
for supposing that the grants by the 
British Government always partook of 
the character of resumability. 

It is not necessary to discuss the matter 
much furtherc as, in my opinion, the 
question is one of great importance and 
should be settled by a Full Bench of this 
Court. I agree, therefore, that tho ques* 
tion suggested by my learned brother 
should be referred to the decision of a 
Full Bench. 

Opinion 

Wallis, C. J .—The repealed Rent Re¬ 
covery Act, 8 of 1865, contained in S. 1 
a comprehensive definition of ' land¬ 
holders,” and proceeded to regulato the 
relations of certain classes of landholders 
enumerated in S. 3 with their tenants, 
as those holding under them were called, 
leaving other landholders unrestricted. 
The classes who were made the subject 
of this special legislation were broadly 
speaking, with one exception, assignees 
of land revenue, and ordinary Govern- 
ment ryots paying the full assessment 
direct to Government were unaffected. 
In the • present Act the line is drawn 
by the definition of ‘'estate” in S. 3 
(2), which has been adapted from the 
definition of “estate” in S. 4, Madras 
Proprietary Estates Village Service Act, 
2 of 1894. Clause (d) restricts the 
operation of the Act by including only 
the inams therein mentioned, thereby 
excluding the so-called minor inams, but 
Itbe definition as a whole clearly shows 
ithe general intention of the Legislature 
to include all large estates held directly 
under Government, and clause (e) ex- 
Ibends it to estates consisting of one or 
more villages not held directly under 
Government but as a permanent under- 
tenure. The presumption therefore, is 
that it was the intention of the Legisla¬ 
ture to apply the provisions of the Act 
to the numerous villages constituting the 
Tanjore Palace Estate, though it is, of 
course, necessary to show that they Jeome 
within one or other of the classes of the 
definition. The villages in question formed 
part of the territories of the Raja of Tan¬ 
jore, as to which he agreed by the treaty 


of 1799 to cede the collection of the 
revenues and the administration of justice 
to tho East India Company. By some 
arrangement come to at the time tlie 
Company refrained from enforcing its 
rights under the treaty to tho revenue of 
these villages, and they remained in tho 
enjoyment of the Rajahs until the 
death of the last Rajah, when his terri- 
torios were taken possession of on behalf 
of tho Crown by an act of State. It was 
expressly decided in Baboo Beer Pertah 
Sahee v. Maharajah Bajender Pariah 
Sahee (9) that these villages, forming the 
so-called private estate of the Rajah, 
then became the property of Govornraont; 
and some years later they were granted 
as a matter of grace and favour to the 
widows of tho late Rajah and pJter them 
to his daughter, or failing her his next 
heirs, as held by this Court in Jijoyi- 
amha Bayi Saiha v. Kaynakshi Sayi 
Saiba (2). It is admitted that the kudi- 
varam right in tho suit village, and 
in almost all the other villages, does not 
belong to the estate; and these villages 
are therefore, villages of which tho land 
revenue alone has been granted by the 
British Government to persons not own¬ 
ing the kudivaram right, and they, there-j 
fore, come within clause (d) if they cao' 
be said to have been granted “ininam”, 
within the meaning of the section. 

The definition of tho word “inam” 
in Wilsons’ Glossary expressly covers 
irresumahle revenue-free grants or as¬ 
signments of revenue such as this. 
The word “inam” ae held by the Privy 
Council in Baghojirao Saheb v. Laksh- 
manrao Saheb (4) is a term of widesigni' 
fication, wide enough, as held in Sam v. 
Eamalinga Mudaliar (lO) to include 
jagirs which however, are separately 
mentioned in Cl. (c)'of the definition. The 
meaning of the term jagir is discussed in 
that case, and I agree with the observa' 
tion of Coutts Trotter, .1,, that all jagirs 
are a species of inams, though there are 
many kinds of inams that are nob jagirs. 
The terms jagir and jagirdar were terms 
of some dignity, and were used in the 
grants themselves or by the grantees for 
that reason. The grant now in question 
appears to have been commonly spoken 
of as a mokhasa grant, and though it can- 
not be said to have been granted as what 
is understood as mokhasa tenure, the use 

9. {1801'^) 12 M I A 1=0 W R 15 (P C). 

lOj (W17) 40 Mad 664=34 I 0 803. 
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of the word goos to show that it was 
regarded as an inani of adignified charac- 
;ter. Tliere was no distinctive word for a 
peculiar inaiii of this kind and it was 
probably thought better to use the word 
rnokhasn, though not strictly applicable, 
rather than to describe the grantees 
merely as inamdars, a term which includes 
large numbers of petty grantees in very 
humble circumstances. There is, in my 
opinion, no sufhcient ground for suppos¬ 
ing th\t it was intended to exclude from 
the operation of S. d (li) (d) grants which 
were irresucnable as the fact that they 
were irresumable would not he a ground 
for excluding them having regard to the 
policy of the Act. I am not satisfied that 
the rules for the adjudication and settle¬ 
ment of inam lan.ls of have any 

bearing on this question. Under R. 1 
personal or subsistence grants, such as 
this if inquired into would have simply 
been confirmed according to their tenor, 
that is to say, as revenue-frea and iriea- 
lUmable. However this may be, I do not 
think those rules all’ord any ground for 
putting a restrictive construction on the 
word inam " asusel bv the legislature in 

9 

Act of inOS, especiillv when tiie result 
of so doing woull be to exclude from the 
oi)eration of the Act a large estate which 
there is no other reason for excluding. I 
would answer the question in the affirma¬ 
tive. 

Sadasiva Aiyar, J. —I take it that, 
though the question referred to us is as 
regards the whole of the Tanjore Palace 
I'jSLate consisting among other things of 
about 190 villages, our answer is to be 
confined to the raokhasa fJllikalai village 
within whose limits are situated all the 
subject-matters of the suits out of which 
those revision petitions have arisen. As 
regards tliis village, it seems to have been 
conceded by the respondeats’ vakil before 
the referring Bench that the land revenue 
alone belonged to the Tanjore Palace 
Estate. I concur entirely with my Lord 
as regards the whole estate that there 
was a now grant in 1862 to the Rajah’s 
senior widow by the British Government. 
That new grant -related to the Govern¬ 
ment revenue alone (according to the ad¬ 
mission above mentioned) bo far as the 
arable lands of the Ullikadai village were 
concerned. 

The next question is whetlier the grant 
of the revenue of this village can be 
called a ‘ grant in inam” by the British 


Government .an 1 whether the definition 
of estade found in CL 2 (d), S. 3, Madras 
Pjsbates fiand Act, ajjplies to this village. 
I coDcurrel with Napier, I. in his judg¬ 
ment in Second Appeal No. 2661 of 1913 
in which he held that in the phrased 

granted in inam” the word “inam” 
sliould be given a definite and restricted 
meaning which (according to rny said 
learned brother) that word had acquired 
in the Madras Presidency since the days 
of the first Inara Settlement. That res- 
tricted and definite meining (if I under- 
stool his judgment aright) was a grant 
of lands or land revenue made in .such a 
manner that a reversionary right could 
be claimed by the British Government in 
the subject of the grant on thoocourrence 
of certain events. ,\s no such reservation 
was intended in the case of the grant of 
revenue of any of the villages of the 
Tanjore Palace Estate, we held in Sunda- 
ram Iyer V. Deva Sankara Bhut (l) that it 
did not consist of villages whose revenues- 
were granted in “inam.” The Govern¬ 
ment never seems to have contemplated 
the registration of these villages as inam 
villages or to include them in the list of 
inam villages to he enterel in the Re¬ 
gistration Records relating to ?uch vil¬ 
lages. Tliere seems to have been no in¬ 
tention to instruct the Inam Commis¬ 
sioners or the Inam Settlement Ollicers 
to dell with any of these Palace Estate 
villages by way of confirmation or oi 
modification of the grant dt lld^'2- No 
doubt the word “inam” means gi^t 
benefaction” in the widest and most 
popular sense of that Arabic term, which 
has passed practically into every one o 
the vernacular languages of India- R 
a gift by a superior to an inferior an 
is applied in popular language to any gj‘ 
whether of moveables or immovables 
and of how'ever petty a value. Rn** ^ 
has also got several restricted rtieaninS^ 
such restricted meanings varying in differ- 
enb parts of India. Wilson says: 

"In India and especially in the south an 
amongst the Mar-athas, the teem was 
applied to grants of land held rent-free an 
hereditary and perpetual ocenpation.*’ 

Then he says: 

"the tenure came in time to be qaalined oy 

reservation of a portion of the assessable reve 
or by the exaction of all proceeds exceeding 
intended value of the ocigiual assessment. 

He says further on that j 

"the term was also vaguely applied to - 

rent-free land without reference to perpe j 

any specified conditions.” 
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H 0 lik 0 \\ise mentions very numerous 
distinctions among the tenures called 
"inam3"(9ee’al30 pp. 38‘to'41,of Mr. Rama 
Doss’ Book on the Estates Land Act.) 

It is thus clear that when a Madras 
^Statute uses the word ‘inam,’ it does nob 
signify a gift of whatever kind of property 
by a superior individual of whatever 
status to an inferior. Some restriction 
^of the above very wide general signific¬ 
ance being assumed (the inam rules found 
in the Board's Standing Orders, Vol. 2, 
para. 52, the Proceedings of the Inara 
Commissioner and the Regn. 4 of 16G2, 
all these also evidently implying such 
a qualification), 'Napier J.’s opinion was 
that the legislature when talking of a 
grant ‘'in inam” could have had in its 
contemplation only grant in the subject 
of which the Government had retained 
some reversionary interest to be enforced 
in certain contingencies. I am free to 
admit that the knowledge of my learned 
brother Napier, J., as regards revenue 
matters and revenue regulations and his 
long otficial experience of such questions 
(through official contact with the higher 
Revenue Officers of the Government) be¬ 
ing much more extensive than I could 
profess to claim, I without much hesita¬ 
tion deferred to his opinion on the ques¬ 
tion. Even after the full arguments 
which 1 have heard in this Full Bench 
Reference, I cannot say tha. the view 
which Napier, J., and myself took in 
Sundaram Iyer v. Deva Sankara lihut 
(l) is wholly unsupportai'Io. 

But as rny Lord the Chief Justice whose 
experience and whose kirowledge of the 
history, policy and progress of the legisla¬ 
tion which resulted in the passing of the 
Madras Estates Land Act is. if I may say 
so with respect, unique, is of opinion that 
the legislature could not have intended 
in the definition in Cl. (d), S, 3 (2) to ex¬ 
clude villages in the granted revenues of 
which tlie Government reserved no rever¬ 
sionary interest, I agree that the cpinion 
contra expressed in the decision in 6 'ndo. 
ram Iyer v. Deva Sankara Bhut (l) 
should be overruled especially because 
(as pointed out by Ayling, J., in his re¬ 
ferring judgment) the preponderating 
balance of convenience is in favour of not 
restricting unduly the meaning of the 
phrase “granted in inam." 

Seshagiri Aiyar, J. — The fuither 
arguments addressed to ushave confirmed 
mo in the view I took in the Order of 


Reference. I outiroly agree witli tlio 
opinions expressed by the loarnad Chief 
Justice. 

S.N./r,K. Reference answem! 

in the affirmati re. 
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Ayling and Napilk, JJ. 

Piramu Nadathi and others —Accused, 

In re. 

Criminal Misc. Petn. No. 122 of 1910, 
Decided on 11th January 1917. 

Registration Act (16 of 1908), S. 83— 
Prosecution by private person—Permission 
of officers is not preliminary requisite for 
institution of proceedings. 

The permission of the officers specified in S. 83, 
Registration Act, is not a prcliminar\' requisite 
for the iustitutiou of proceedings by a private 
person for ofiencos under the Act: 11 Cnl. 566 and 
11 Mad. 500. Bel. or. 10 Cal 604; .38 All. 354; 
and A.I.li. 1915.4?/. 114, n< l Appr. [P'440 C 1,*2] 
The words ‘may be commenced’ in the section 
are not prohibitory and do not preclude conv 
plaints by private persons. [P 441 P 1. 2] 

V 

Public Prosecutor —for the Crown. 

G. Venkataraviiah, D. N. Sarma and 
L. S. Vecraraghava Aiyar—(or Accused. 

Ayling, J. —This is a reference by the 
Assistant Sessions Judge, .Tinnevelly, re- 
commending that the commitment of 
certain accused for olTences foiling under 
S. 82, Registration Act,sliould hoquasliod 
under S. 215, Criminal P. C., as had in 
law. No yiermission was obtained for the 
j-rosecution in this ca,=o from any of the 
officers mentioned in S. 83, Registration 
Act, and in the view of the Assistant 
Sessions Judge this fact is fatal to the 
institution of the case. It has been held 
by a Pull Bench of the Calcutta High 
Court iu Gopinath v Kuldip Singh (l) 
that no sanctinn is necessary before the 
institution by a private person of the 
charge under S. 82, Registration Act. 
ami it may he inferred from the judgment 
of this Court in Queew-Ewp/ess V. Vythia- 
linga ( 2 ) that the learned Judges were 
inclined to take the same view. The 
•voiding of S. 83 is far from clear, l)Ub 
on a consideration of the section, the 
c.ases quoted before us and the argument 
on both sides, 1 am inclined to take tlie 
sam 0 \iew. Ono cannot but bo pressed 
hi the marked dilTerence between tiie 
wording of 8 . 83, Registration .Act, and 
that of the corresponding sections in 
v.rrious obbe.' Acb.s, whicli nne(]iiivGcRlv 

“’(IsSa)" n Cal 5GG. 

2. (1 S8) 11 Mad 500. 
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find in the clearest terms lay do-vn that 
previous sanction or-permission is required 
for the institution of proceedings : vide 
S. 70. Stamp Act. S. 72 (a), Post Office 
Act, S. 3G. Income Tax Act and S. 29, 
Arms Act. Had it been the intention 
of the legislature to bar prosecution 
for offiences under the Registration 
Act by private persons without sanction 
or permission of the Regi9tr?.tion Autho¬ 
rities, it is difficult to see why the in¬ 
tention could not have been expressed in 
the same way so as to put the matter 
beyond doubt. Our attention has more¬ 
over been drawn to the corresponding 
-ection, S. Do. Act 20 of ISGG, which 
runs thus: 

"A prosecution for any offeuce under Act 
comm^ 10 the knowledge of a registering officer 
in bis official capacity may be instituted by the 
RegUtrar General, tbe Branch Registrar-General, 
the Registrar, or (with the sanction of the Regis¬ 
trar to whom he is subordinate) tbe Sub-Registrar 
in whoso territories, district or sub-district, as 
the case may be, the offence has been committed. 
All prosecutions under this Act sh.all bs institut¬ 
ed b.fore a person exercising tbe powers of a 
Magistrate or Subordinate Magistrate of the first 
cla-?; and all fines imposed under this Act may 
be recovered in the manner prescribed in S. Cl 
Criminal P. G., [25 of 1861].” 

It seems to me that the intention 
of the section was merely to prevent 
official prosecutions for offences under 
the Aat being instituted by an officer 
below a certain grade. Even a Sub- 
Registrar had to get the sanction of the 
Registrar to whom he is subordinate. 

I do nob see anything in this section to 
suggest that it is intended bo bar private 
prosecutions and I should be loth to infer 
that the changes introduced in Act 3 
of 1877 were intended to extend the 
operation of the section to such prosecu¬ 
tions, Mr, Yenkataramiah invites our 
attention to the words "with the per¬ 
mission of” in the latter Act. But the 
natural effect of these words is simply 
to enable, for instance, the Sub-Registrar 
bo depute a clerk to lay a complaint of 
an offence, instead of going to the Magis¬ 
trate s Court himself for that purpose 
as ho would have to do under the older 
Act. ^ The words which occur in all the 
Acts an offence coming to the know- 
ledge of a registering officer” admit¬ 
tedly tend against the view put forward 
jby the Assistant Sessions Judge. I am 
|inclined to hold .that permission of tbe 
Registration Officers is not a preliminary 
requisite for the institution of prooeed- 


Nadathi (Napier, J.) igjg 

ings by a private person for offences 
under the Registration Act and that the 
committal in this case may stand, 

Napier, J. I agree with my learned 
brother in his judgment for the reasons 
given by him, bub will add a few observ¬ 
ations of ray own because I also agree 
with him that the question is one on 
which it is possible to arriveat adifferent 
conclusion as will be seen from the deci¬ 
sion of the Calcutta Iligh Court. Now 
the section is 83 of the Registration Act. 
It is admitted before us that the langu¬ 
age of this section is not clear. Speak¬ 
ing for myself I am inclined to think 
that it should bo paraphrased in this 
way : 

“When an offence under this Act comes to 
the knowledc’e of a Registering Officer in bis 
official capacity bo mav commence a prosecution, 
etc.” 

“The persons who are authorised to prosecute 
are as follows.and they may, in ad¬ 

dition give permission to some other person to 
prosecute.” 

If the language had been in that form 
I should have very little doubt that it 
was simply permissive and giving power 
to the officers of the department. But 
it has been urged before us that the words 
prosecution for any offence may be 
commenced” are analogous to proceedings 
provided in Bankruptcy and other Acts, 
in which the words "may be cornmenced 
and "may bo instituted” have been held 
to be directory and exclude the right of 
any person other than the person men- 
tionel in the Act. As there is this am¬ 
biguity in the section we are permitted, 
under the authority of the House of Lords 
and the Privy Council, to examine the 
history of the provision and I therefore 
turn to the provision in the old Act of 

1866; here we find the language is simpler 

and is as follows: 

‘*A prosecution for any offence . • . • cemmS 
to the knowledge of a registeringj officer In bw 
official capacity maybe instituted by the 
trar-General. the Branch Registrar-General, the 
Registrar or (with the sanction of the Registrar 
to whom be is subordinate) the Sub-Registrar.’ 

Now it is somewhat curious that there 
is no reported decision of any prosecu¬ 
tion under this Act. Mr. Yenkataramiah 

argues that under this Act there was 
no power in any private person to lay a 
complaint of an offence under the Act. 
his argument being that as the Act 
created the offence and as it designates 
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the persons who are eatitlod to iostitute 
proceediogs, so the right to ioscitate 
must ba coufioed to those persons. And 
he relies on the analogies of various other 
Acts to whioh he hiS drawn our atten¬ 
tion. Those Acts have been leterred to 
in the ialgiiisnt of my learned brother 
and I will not recapiiulabe them. Bat 
there are two distinctions between those 
Acts and this. Those Acts create offences 
which do not priinarily affect or injure 
any private person. They are offences 
against laws passed by Government either 
for protection of the public or are finan¬ 
cial provisions, for instance, the public 
is not in the slightest degree interested 
in the recovery of stamp duty or offences 
against Stamp Acts. The second point 
to be cmsiderel is this, that in all those 
Acts, if I am not mistaken, the form of 
the section is prohibitory. I vvill tike 
the Stamp Act as an example. S. 70 : 

"No prosecution in respect of any offence 
pnnishable under this Act shall be instituted 
without the sanction." 

an! I think the language is in the same 
form in every one of the other Acts. It 
is argued by Mr Venkataramiah that the 
provisions of S. 82 creating offences are 
also provisions dealing with offences 
against public servants andthrb, on the 
face of them, they do not purport to 
affect either the public or any particular 
person; and that ho is entitle 1 to rely 
on the analogy of S 195 (1) (i), Criminal 
P. 0., where sanction of tue public ser¬ 
vant is ra juiro i for contempt of his la'^ful 
authority. But I think on examining 
the ssetion a little more closely it be¬ 
comes apparent that although the false 
statement —I am taking Gl (i) has been 
reo irded before an officer and therefore 
in one sense it is an offence against that 
officer, still it is recorded under sections 
of the Ait which exist for the protection 
of a private parson and is, therefore 
really a portion of an offence against the 
private person. I would only mention 
83 . 34 74, Registration Act. S. 34 

provi ies tuat n c document shall he regis- 
tered unless the person executing it 
appears oefore the Registering olTicer 
and the registering officer shall _ there¬ 
upon enquire into certain matters.' satisfy 
hi nself as to the ilentiby,” etc., etc. 
S. 74 proviles that where a denial is 
made before a Re'Ubrar. he shiH, as 
soon as conveniently, enquire whether 
the document has been executed or whe- 
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ther the requirements of the law, for 
the time being in force, have been com- 
pUel with. 

It follows therefore that these enqui- 
Ties into these false statements made are 
entirely for the benefit of a particular 
parson who may be injureii or otherwise 
affected by the registration of the docu¬ 
ment and it seems to me that one cannot 
treat these sections as being in the same 
class as sections whioh impose penalties 
for offences in contempt of thi authority 
of public servants or5 oft'ences against 
Government. That being so. I see no 
reason svhy a private person should nob 
be allowed to lay a complaint of an 
offence under the Act. There is no doubt 
that the private person is more seriously 
injured by the action of an offender who 
nob only forges a document but endea¬ 
vours to give it higher authority by 
registering it and, therefore, as he is pub 
in a more dangerous position by this ac¬ 
tion. I can see no reason why he should 
not be entitled to institute the proceed¬ 
ings on which higher penalties are pro¬ 
vided for the offence. Mv learned bro¬ 
ther has referred bo the FuU Bench deoi- 
sion ‘in Gopmath v. Kiil'iip (l)* 

It is quite true bhit there are d^-cisions 
the other way. They are Queen-Empress 
V. Batesir Mandal {'^), flus'iiin, Kkan 
v. Emperor (4) and Emperor v. Jinian (5). 

I cannot but express .ny regret that we 
have nob the a Ivanbago of the reisoning 
of the learnel Julges in those oises and 
BO w 0 are compellel to treat this master 
as a case of first impression. lalmib 
that I have had great difficulty in arriv. 
ing at a conclusion : but I have come to 
a coolusion which is in agreement with 
my learnel brother’s decision and I have 
thought it necessary to give ray ad- 
dibional reasons somewhat at length, 
so that when this matter comes before 
this Court on another occasion, the Court 
may have whatever assistance will be 
affordel to it by the reasons which wa 
have given. 

S N./r.K. Order acc-rdinglu. 

“3 (T8S<) lu Oil oOi. 

4 (11161 .^8 aff 361=3‘» I C,U5, 

5 . A r a IJ15 All iu=27 I 0 203=37 All 
107. 
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Wallis, C. .T. and Kumauaswami 

Sastri, .1. 

M. R. M. 4. Subramajiia Chettia )— 
Defendant—Appellant. 

V. 

B. R'lja Rajeswara Sethupathi — 
Plain titf—Respondent. 

Appeal No. 195 of I9l7, and Civil 
Revn. Petn. No. 52L of 1917 and Civil 
Misc. Petns. Nos.1984 and 1685 of 1917, 
Decided on 10th .\iigusb 1917, from 
order of Sub Judge, Rarauad, in Execu¬ 
tion Appeal No. 515 of 1917. 

(a) Civil P, C .(1908), O. 41, R. 5(3)-Im- 
movable properly given as security under 
O. 41. R. 5 — Property can be realized by 
sale in execution—Separate suit is not main¬ 
tainable. 

Whoro immovable property is given by a 
judgtneut-debtor as s-jcjiity fee the due per¬ 
formance of the decr-^e pursuant to an order of 
Court under O. 41, R 5 (dj. the propert'. can bo 
reali-i^d by the decree-holder in execution and 
no separate suit is necessary or maintainable for 
such realization '^0 Cnl lOPO and 2 I A. 219 
(P. C.). F“ll : 32 Cal 494. Dist. [P 442 C 21 

(b) Civil P. C . (1908). S. 47 and 0.41, 
R. 5 {3)"Immovable properly given as se¬ 
curity under O. 41. R. 5 (3) — Realization is 
question reHting to execution, discharge or 
satisfaction under S. 47. 

Toe reali/'.itiou bv a decree-holder of imoiov- 

• 

able property given by the judgment-debtor as 
security for the due performance of the decree, 
pursuant to an order of the Court under 0. 41, 
R. 6 (•^), is a question relating to the execution 
discharge or satisfaction of the decree arising 
between the parties to the decree within the 
meaning of S. 17, Civil P. C., 1908 2 I. A 219, 

(P. C.) Foil, [P 442 C 2J 

sl^lc) Civil P. C. (1908), O. 41. R. 5(3) and 
S 73—Immovable property given at secu¬ 
rity—Property is solely for discharge of de¬ 
cree— Sale proceeds are not liable to rate¬ 
able distribution. 

The ellcct of immovable property being given 
as security is something more than attachment 
and the property given as -ecurity is applicable 
solely in discharge of the judgment-debt and is 
not liable to rateable distribution, though the 
mode of reilisation by the Court of such secu¬ 
rity is by sale in execution in the same way as 
in the case of attached property. [P 442 0 2] 

A. Krisknaswami yl/J/arand Patanjali 
Sastri —for Appellant. 

S. Srinivasa Aiyangar and R. Krish- 
mqchariar —for Respondent. 

Judgment. —The question raised in 
the appeal which is of sonae importance 
is, when immovable property has been 
given by the judgment-debtor as security 
for the due performance of a decree pur¬ 
suant to an order made under 0. 41, 
R. 5 (y) (o), Civil P. C., whether that 
property can be realized by the decree- 
holder in execution or can only be realis¬ 


ed in a separate suit. We have been re¬ 
ferred to a decision in Tokhan Singh v. 
Gi rwir Singh (l) that a separate suit is 
necessary. But the learnel Judges who 
decided that case proceeded upon the 
prohibition in S. 99, T. P. Act, as it than 
was. against bringing mortgaged property 
to sale except by means of a suit under 
S. 67 of that Act. That section has been 
repealed and the prohibition has been 
limited in 0. 34, R. 14, Civil P. C., and 

that decision, is therefore, inapplicable to 
the present case and affords no reason for 
refusing to follow the earlier decision of 
the same Court in Shyam Stindhr Lai v. 
Bajpai Jainarayaii (2). Further in 
that case, the point was not taken before 
the learned Judges that such a salecomes 
witliin the provisions of S. 47 (formerly 
S. 241), Civil P. C., which provides that 

“all quostioQs arising between the parties to the 

suit in which iLe decree was passed.’'•'‘I 

rehiting to tbs execution, discharge or satisfac* 
lion of tho decree, shall 'be determined by lb® 
court executing tho decree and not by a scparal® 
suit." 

If VV 0 look at the question on principle 
and iodeponlently of authority, it is di¬ 
fficult to see how the realization of tbe 
security given to the Court, pursuant to 
an order of the Court for the purpose of 
satisfying the decree-holder, can possibly 
be said to be a matter not relating to 
the execution, discharge or satisfaction 
of tho decree or not to be a question; 
arising between the parties to the deore®-; 
The fact that the bond is given to the* 
Court does not make it a question arisio|' 
between the judgment-debtor and a thi^d, 
party so as to take it out of the section. 
This bond was given to the Court in t ® 
case in Sadasiva Pillai v. 

Pillai (3), and yet the case was held to 
come within the section of the Code cor¬ 
responding to S. 47. If the section is ap' 
plicable, then that being the special 
vision governing these matters, it ""ou 
have overridden any general provision 
contained in S. 99, T. P. Act. 
therefore clearly of opinion that apa i 
from authority altogether, it is a mattcL 
arising in execution within the meanicS 
of S. 47. Civil P. C. The effect of 
movable property being given as 
is something more than attachment, 
cause it makes the property appli^ 
solely in discharge of the judgmen tje^ 

1. (1905j 32 Cal 494. 

2. (1903)30 Cal 1060. 

3. (1874-75) 2 I A 219=15 BLR 383 (P Ci- 











Madras 443 


Nagabhusiianam V, Pitchayya 


1918 

land not liable to rateable distribution 
lamong other judgment-creditors. But 
^the realization by the Court of such se 
curity in execution is of the same nature 
ias sale by the Court of the immovable 
!property attached, that is to say, it 
transfers the right, title and interest of 
the judgment-debtor who has given secu- 

rity. 

There is no need in such a case that 
there should be anything in the na- 
ture of a mortgage suit for sale under 
S. 67, T. P. Act. with all the expense 
and delay wnich vvould be thereby in¬ 
volved. It would be a moat mischievous 
state of law if such a thing were neces¬ 
sary and it would fetter the discretion 
of the Court in accepting immovable 
property as security for the execution of 
the decree. This view is in accordance 
not only with Shyam Sundar Lai v. 
Bajpai Jainarayan (2), but also with 
Uitlita Prasad v. Mahadeo Prasad (l) 
and the dictum of two learned Judges of 
this Court in Saminatha Pathan v. 
Soranatha Ammalio). What is more 
important is that it is strongly supported 
by the decision of their Lordships of the 
Judicial Committee in Sadasiva Pillai 
V. Eamalinga Pillai (3), where security 
of immovable property given for mesne 
profits, which were not awarded by the 
decree, was held to be realizable in exe¬ 
cution for such mesne profits, instead of 
leaving the parties to recover them in a 
separate suit. Their fjordships observe 
at p. 232 (of 22 U.L. J.) that the secu¬ 
rity bonds were 

“proceedings in Court importing a certain lia¬ 
bility to be enforced in the suit against the de¬ 
fendant to that suit.” 

They further observed at p. 233 of 22 
Mad. L. J. that the liability incurred 
under those bonds amounts to a ‘ ques¬ 
tion relating to the execution of the 
decree," within the meaning of the latter 
clause of S. 11, Act 23 of 1861. If the 
question in that case was one relating to 
the execution of the decrea, a fortiori it 
is so in the present case where security 
has been furnished to the Court pursuant 
to an order of Court under O. 41, 

R. 5 (3) (c), Civil P. C. It is unneces¬ 
sary in this case bo deal with cases of 
seenrib y given by third parties under 

S. 145, Civil P. C.. or with the decisions 
on that question. The second objection 

4. (1916) 38 All. 327=33 I 0 982. 

6. U911) 12 I C 692. 


taken to the order under app^nl is that 
it was for the enforcemont of the secu¬ 
rity for a larger amount tlian that pro¬ 
vided for in the bond. Now wo think 
that that bond ha-» already formoil 
the subject of adjudication, because the 
property has been ordered to be sold for 
the full decree amount and that order 
was allowed to become final. Further on 
the basis that this security was enforce¬ 
able for the full amount of the decree, 
the Court refused to enforce the decree 
personally against the jndgment-del)tor 
as it would have otherwise been Ijound 
to do, except to the extent of Hs. 7.000, 
the balance of the decree amount over 
the estimated value of the immovable 
property given as security. In those 
circumstances, we think the appeal also 
fails on this point. 

In the result, the apiieal fails and is 
dismissed with costs. The Civil Revision 
Petition is dismissed. As regards the 
Civil Miscellaneous Petitions Nos. 1681 
and 1085 of 1917 for stay, no order is 
necessary. 

S.N. R.K. Appeal dis7nissed. 
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Abdur Rahim and Kumaraswami 

Sastri, JJ. 

Tadepalli Peda Nagahhushanani and 
another — Petitioners—Appellants. 

V. 

Tadepa’li Pitchayya and others — 
Counter-Petitioners— Defendants— Res¬ 
pondents. 

Appeal Against Order No. 170 of 1916, 
Civil Rev. Petn. Nos. 462, 4*)3, aud 924 
of 1916, Decided on 26th July 1917, 
against order of Temporary Sub.Judge., 
Masulipatam, in Civil Misc. Pet. No. 215 
of 1915. 

Stamp Act (2 of 1899). S. 2 (IS)—Instru¬ 
ment of partition—Award or decree direct¬ 
ing partition is instrument of partition and 
party executing decree must pay Court-fee 
for his share—Defendants getting share 
under decree for partition must pay Court- 
fee for his share for executing decree. 

.\q award or decree directing a partition is an 
iustrument of partition within the meaning of 
S. 2 (15). Stamp Act and a party executing the 
decree must pay the proper Court-fee pajable on 
his share. ff'm 6 1] 

If a defendant, under a decree or award for 
partition, gets a share of a property allotted to 
him, be must, if he wishes to execute the decree, 
pay his share of the Court-fee p.ayablo on the 
entire decree: 12 Bom. 98 Diit, ( P 114 C 1] 
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B. Narasimha Rao and T. Rama- 
chandra Rao^iox Appellants. 

V. Raviesam, V. Viswanatha Sd^tri Q.n^ 
H. Surua72arau(inn —for Respondents. 
Judgment —Section 2. Cl. 15, Stamp 

Act, IHUi), lvi\s down that an award or 
[decree directing a partition is to be treat¬ 
ed for the purpose of the Stamp Act as 
an instrument of partition. That being 
80 , there can he no douht that the parties 
must pay a fee on the value of the pro¬ 
perties as required by the Stamp Act. 
Further, there is a provision in the do 
cree that each of the defend mts is to get 
his share on paying the necessary Court- 
fee. The contention is that there is no 
provision in law for the defendants topty 
any Court-fee l^ut if a defendant under 
a decree or award for partition, such as 
we are concerned with in this case, gets 
a share allotted bo him of the property 
and if be wishes to execute the decree, it 
seems to he reasonable that he should 
pay his share of the Court-fee leviable on 
the entire decree The decision inFu^- 
chand v. Bai !chhn (l), which has been 
referred to, does not relate to a case of 
partit-icn. That was in a suit for posses¬ 
sion of property and recovery of mesne 
protita We bold that each of thedefeod- 
ants who wants to execute the decree 
must pay the Court-fee not merely on the 
item of wh ch he seeks possession, but on 
the entire share allotted to him. The 
learned pleaier for the respondenre con¬ 
cedes th it the decree is executable anl 
there is no objection on that score. Wo 
set aside the order and direct that execu¬ 
tion do issue on payment by each defen¬ 
dant of the Court-fee on the entire share 
allotbe! to him. The appeil and the nvi- 
sion petitions are allowed. Each party 
will bear his own costs. 

s N /r K. Appeal allow ed. 

1. (itab; 12 Rom 98^ 
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Oldfield and Bakewell, -IJ. 

P. R. Srinivasa Aiyar — Plaintiff— 
Appellant. 

V. 

A. Sesha Iyer &nd another — Defendants 
—Respondents. 

Letters Patent Appeal No 233 of 1916, 
Decided on 14th March l9l7, against 
order of Burn J., D/ 6th October 1916. 

(a) Contract Act (1872), S. 23 —Marriage 
brokage contract is void—Suit for recovery 
of money paid lies only in absence of perfor* 
mance of substantial part of agreement. 


1918 , 

Payment of money to Induce a prospective 
bridegroom to marry is payment m«de In pursu¬ 
ance of a marriage brokagecontract, and wbetber 
sucb mooey can be rtctvered back or net de* 
pends upon whether thf-re has been performance 
of a substantial part of the contract or n t. A 
entered into a contract with B and C to give bis 
sister in marriage to D son of B and brother ofO, 
all members of a joint undivided Hindu family, 
and to pay him Rs. 1,000 and actually paid bim 
Ra. 400. A did not give his sister in marriage 
to D and sued to recover back the amount paid 
by him to 7), under the agreement: 

Held:(\) that the contract being in effect a 
marriage bre kage contract and as sucb, op* 
po8*-d to public policy, was void; (2) that a suit 
to recover the money paid under the agreement 
could lie onlv in the ab-ieace of the performance 
of a s'lb-Jiantial p*rt of tbo agreement; 43 C>iL 
115; Dins, /rom; Taylor v. Dowerf, (1&7G/1 Q.B. 
291: liel. on. Cme law discussed. 

[P 445 C 1; P 446 0 1; P 447 0 1) 

(b) Contract Act (1872), S. 65-“Di»co- 

vered to be void,” explained. 

Per Baheivell, d.—The words ‘ discovered to be 
void” in S C5, Contract Act. are rooie apt to dee- 
cribe an agreement which was void abinitio bat 
was not then known by the parties to be ?o, 
an agreement of which the illegality must « 

taken to have boon always known to tbs P*'”®*; 

[P 447 c a) 

K. Pandalai —for Appellaub. 

T. R. Veyikatrama Sastri and F* 
Ramnlhadra Aiyar ’-{ox Ksspondents. 

Oldfield J.— Plaintiff', horeappellant. 
sued deleudants for Rs. 400 alleged to 
have been advanced to them cut o 
Rs. 1,100, payable under an agreement a4 
consideration for the marriage of bis ro*- 
nor sister with Raman, defendant 1 8 
and defendant 2'0 brother. There were 
three defences, that (l) there was 
cause of action, because defendant I 6°' 
tered into the agreement only on baha 
of Raman and defendant 2 was not a 
ty to it at all; (3j the agreement waspo 
broken by defendants: (3) it was ' 

as being against public policy, anl 

money, advanced under it, was there or 

irrecoverable. Of th^se defence?, the 
first vvas not dealt with either at 
trial or by the learned Judge in t ' 
Court, though one would have soppos® 
that a decis on regarding the existeo^^ 
of a cause of action wouH have been rea¬ 
ched, before enquiry began into the v*'■ 
dity of the agreement set up as oonsti^ • 
ting it or the responsibility for breaki^ 
that agreement. It is said that the P 
was abandoned. But the trial was on 
Small Cause Prceedure and 
were framed. Raman was, accorJmg 
P. W 2 and defendant 1. of aga at to 
date of the agreement. The latter aai 
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that he took away the Rs. 400 paid under 
It is not the case that no evidence to 

support the defendants’ pleas was adduced, 
and it was admitted before us that they 
we*e relied on in this Court, although the 
learned Judge did not mention them. 

It is not possible in these circumstances 
to hold that they were abandoned or that 
defendant cannot support the leirned 
Judge’s decision with reference to them, 
if they o^n be established and if it ia not 
sustainable on other gruun-ls. The learn- 
ed Subordinate Judge's finding on the 
second defence that plaintiff, not defen¬ 
dants, broke the agreement,^ is one of fact 
and must be accepted. It is hovyever to 
be observed that, coupled as it was 
with a plea that the agreement was un¬ 
lawful and therefore unenlorceable, ^ it 
could justify no legal conclusion. For 
the plea in etTecb that defendants were 
ah?olved by plaintiti’s refusal to perform 
bis part from any duty under the agree- 
menc was irreconcilable with the conten- 
tioo that such performance would have 
been in conflict with public policy. 
ShortK’. they ojuld not complain of 
plaintiff's refusal to do what they aU 
legevi would have been wroiig. On tne 
remaining question, there is no doubt 
that the agreement was unlawful and 
therefore void. As set up in the plaint, 
it involved no suggestion that tbe money 
to he paid was for settlement on the 
bride or her issue or was anything hut 
remuneration to defendants for bringing 
about the marriage; and. as plaintiff s 
grounds of Appeal Nos. 5 and 6 and de¬ 
fendant I’s written statement para. 8 and 
'defendant ‘i's para. 13 show, both sides 
are agreed that such an agreement would 
bs unlawful, Kalanagunta Venkata Krist- 
nayya v. Kalanagunta Lakahmi Nara- 
yana (1) and Devarayan Ghetty v. Mu- 
thuraman Chetly (2). The _ question is. 
then, whether plaintiff is entitled to reco¬ 
ver what he paid under such an agreement 
and whether defendants cau retain an 
advantage received under it. This ques¬ 
tion was not raised in the plaint, the 
Subordinate Judge refusing to deal with 
defendants' allegation that the agreement 
was unlawful, because ho had found in 
their favour as to responsibility for its 
breach. On this account th e Ica rnej 

~ 1 . (1009) 32 Mid 1B5=3 I C ^51. 

2, A 1 It i014 5&l=r37 M.id 393- 18 f 0 

616. 


Judge held that plaintiff could not rai&o 
that contention here also 6X|iressing the 
opinion that his claim '-'as unsustainable 
with reference to S. bo. Contract Act. 
That section ho^vever is not app'icable. 
Dayabhai Tnbhovandas v. Lak'^bvii- 
chand Pa>>aGHan(i VS), Gulobr.hand P.uu- 
chand v. Fultai Harichand {U au 1 Ledu 
Coac/i»iMi V. Ilwa Lai /io.'-c (5). ihe 
Indian Contract Act affording no direct 
guidance, the conclusions of t lio learned 
Judge must be tasted with reference to 
authority. He has supported hisctnclu- 
sioD against tbe existence of any right to 
recover what has passed in connexion 
with an unlaA ful agreement by citation 

of three cases. 

But in one of them Girdhan bmgh 
V. Neetadhar Singh (6). it was con¬ 
ceded that, il the contract v'as contrary 
to puDlic policy, the plaintiff was not 
entitled to recover; and the case is, there¬ 
fore. no authority acain^t the contention, 
advanced before us. that tho general rule 
is subject to an exception in the plain¬ 
tiff's favour whan no portion or when no 
substantial portion of the unlawful pur¬ 
pose has been oirri^i out. So also the 
next case of Nathu Khan v. Sewak Keen 
(7), since it was one ol cornpletpd perfor¬ 
mance. The third case of Leila Coach- 
nia7i V. Iltva Lai Bose (fi) cannot bo dis¬ 
missed so shortly, siirco it directly nega¬ 
tives the contention just referred to by 
the statement. 

“It is plnin that, altbongh where niooey ha? 
been paid under an uuU‘vful aEreompiii. but 
nothing else i? done in ) crfoinionce of U, the 
monev may be recovered b^ck, yet ibis excep¬ 
tion will not ha alljwed. if the agreein-ut la 
actually criminal or iramcral where the con¬ 
tract i-nlUgal. because contrary to private law 
or against public policy, an action cannot be 
maintained to enforce it directly or to reo .vsr 
tho Value of service? rendered or money paid on 


it. 

The distinction drawn would appear to 
be between agreements contrary to law 
or pulio policy and others, which 
would merely have an unlawful object 
and would also, therefore, be void under 
S. 23. Contract Aot. But there is no 
warrant for it in that ssetion, since all 
alike are made unlawful, or (witliall res¬ 
pect) in the cases referred to by tho 
learned Ju lg-s who moreover take no ac¬ 
count of other case--, in whi'^h tdm excep- 

■■ 3^Tm’ 6) 9 li •III aos 

4 . (190J) 33 Bom 411=3 I C 74^. 

6. (191G) 43 Cal 115=29 I C GcS. 

G. (19121 16 I C 1001. 

7. (1911) 9 I C 161. 
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tion was applied without reference to the 
distinction proposed. Of the cases re¬ 
ferred to by them, Taylor v. Chester (8) 
was a case of completed performance and 
lloivson V. ILmcooh (9), one of a claim to 
recover money i>iil on a wager, in which 
DO further performance v;as ])ossibl6. 
Tapr''n(li'n v. Randall (40) is relied on 
only for a dictum, which a|>[)arentlv has 
not aflected later decisions. So also the 
learned Judge’s quotation from CoUinev. 
Blanterm (ll), though it is reproduced in 
Kcarlcy v. Thomson (12), an*! Barclay v. 
Pearson (13), to he referred to later. Of 
tne Indian cases cite!, Baf I'ijii v. Nansa 
Narjar (14) is not of importance, since 
this point and the authorities regarding it 
were not considered. Thelearned Judge’s 
reason for rejecting two decisions in the 
opposite sense, Bakshi Das v. Nadu Das 
(15) and Gulabchand Paravichand v. 
Fulbai Harichand (4), that they relate 
to marriage brokige contracts, is in any 
case not available to us in the present 
connection. 

On the other hand the exception to the 
Igenoral rule, based on the absence of any 
or of any substantial performance, is 
•clearlv recognized without reference to 
ithe distinction proposed in a case later 
than the majority of those relied on by 
‘the lo-irned Judges, Taylor v. Bowers 
(10), in which the object of theagreement, 
adraud on creditors, would, if persisted 
in, have resulted in the frustration of the 
Insolvency Law. Distrust of the decision 
in Taylor w Bowers (IG) was, no doubt, 
expressed in Kearley v. Thomson (12), 
but not on the ground that it overlooked 
the distinction drawn by the learned 
Judges, which was not in fact referred to 
although the object of the agreement v^as 
described as to defeat justice. The prin¬ 
ciple of Taylor v. Bowers (IG), was more¬ 
over adoptel fully in Barclay v. Pearson 
(13), already referred bo, though theagree- 
rrionb related to what was regarded as a 
lottery, the opinion being expressed that 
those who had pai l money under it could 
recover. Of the Indian cases those must 
he distinguished, in whicn the title sued 

8. (18G9) 3 Q B 109. 

9. (1900) 8T R675. 

10. (1501) 2 Bos aad P 467. 

11. (1765) 2 Wilson 311. 

12. (1^90) 24 Q B D 742. 

13. (1893) 2 Ch 151 

14. (IS36) 10 S5m 152. 

15. (1005) I C L J 261. 

10. (1876) 1 Q B 291. 


on could be established only on the 
foundation of the validity of the unlawful 
agreement; as for instance in Yaramoti 
Krishnayya v. Cliundra Papayya (17). 
In benami cases, however for example 
Banika Behary Dass v. Raj Kumar Dass 
(18), and Govinda Kuar v. Lala Kishun 
Prosad (19), the decision has always 
turned not on the extent to which the 
agreement, if it were performed, would 
conflict with law or public policy, 
but on whether it was performed and 
the unlawful purpose was effected wholly 
or substantially or not. The decisions of 
the Privy Council in Petherpermal Chettjf 
V. Miiniayidy Servai (20) may in parti¬ 
cular be mentioned, firstly, because it re¬ 
fers to the weight of the decision in 
Taylor v. Powers (16), as unimpaired by 
Kearley v. Thomson (12), and secondly, 
because the contention that there had 
been a fraudulent arrangement to defeat 
creditors and a step taken to carry it out 

“which would on the trial of an indictmeot fo 
conspiracy have amounted to a overt act of con 
spiracy”, 

was brushed aside as irrelevant and tkQ 
effecting of the contemplated fraud alone 
was regarded as material. Authority 
standing thus, it is (with all due de¬ 
ference) nob possible to follow the deci¬ 
sion in Ledu, Coachman v. Hira L(^*^ 
Bose (5), or to conhrm thedecision, which 
is under appeal. 

It is however argued by Mr. Venkata- 
rarna Sastri for defendants, firstly, that 
the exception above referred to, to the 

general rule depends, not on whether there 

has been performance of the unlawfu 
agreement, but on whether the transfer 
of an advantage under it was merely 
ostensible or was intended bo be real re¬ 
covery of the advantage being allowe ■ 

only in the former class of cases. Tha 
is not the test recognized in the authori-^ 
ties already referred to or in 
Berlin Steamboat Company, In re (3D. 
in which the transfer was treated 
vocable, though it was clearly cstensible. 
It is then urged with Teiereoce to Kearley 

V. Thornson (12), that plaintiff cannot re¬ 
cover because though the whole of the 
unlawful agreement has not been per¬ 
formed. a substantial portion has 

"i77”(l697) 20 Meld 326. 

18. (1000) 27 Cal 231. 

19. (1901) 28 Cal 370. 

20. (1908) 35 CU 551=35 I A 93 (P C). 

21. [ISSV 26 Ch D 616. 

22. (ISIG) 7 Taunt. 246, 
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and on fehe view already expressed, a re¬ 
mind on this point may, no doubt, be 
fairly claimed. The last question raised 
is whether plaiutifl can rely on defen- 
dfmt’s admission that the agreement was 
unlawful either generally or \vhen. as in 
this case, he did not refer to its unlaw¬ 
fulness in his plaint. The answer, how¬ 
ever, to the question in both forms is the 
sahre. that in the words of Mellish, L. J., 
in Taylor V. Bowers {iCt), plaintiff does 

"as the rule is laiildo.vn \n Simpson \\ Bloss 
‘‘22) require any aid from the illegal transaction 
to istablish his case. Ho is not briugiog the ac¬ 
tion for the purpose of enforcing the illegal tran¬ 
saction ... . To hold that plaintiff is enabled to 
recover does not carry out the illegal transaction, 
but the effect is to put every body in the same 
situation as they were before it was determined 

on”. 

Or, as the point was put by James, L. J., 

“It is the defendant, who has got really to 
show the fraud", the element vitiating the agree¬ 
ment in the case under consideration . . . "U is 
the defendant, who has got to make out bis title 
to' the goods from the transaction, which is a 
fraud to and which it stems 1 e was a {arty . .. 
aud there would be no title in the defendant inde- 
poodently ol that*’ 

To adapt these principles to the pre- 
isent case, the plea that the agreement is 
^unlawful is not plaintiff’s butdefendants. 
^Defendants, as already pointed out, can- 
,DOt, relying on it, also complain of plain- 
itiff's default. They can (and this is the 
point at present material) rely on it, only 
‘if they further allege and prove that the 
unlawful agreement ora substantial part 
of it has been performed. On this point 
their written statements contained noth¬ 
ing; and it was, therefore, not plaintiff’s 
but their pleading, which was defective. 
If the Subordinate Judge had considered 
the unlawfulness of the contract, plaintiff 
would (for all that appears) have pointed 
this out. The contention on his side is 
one purely of lasv and in the circumstances 
there is no adequate reason for depriving 
him of the benefit of it. Defendants have 
further proposed to support the lower 
Court’s judgment with reference to the 
counter-claim made in their written state¬ 
ments to damages on account of loss of re¬ 
putation. It has not however been show a 
l)OW this claim can be sustainable as aris¬ 
ing out of the breach of an admittedly 
unlawful agreement or how it can be re¬ 
concilable with defendants’ denial that 
they were parties to that agreement. The 
questions for consideration are therefore 
only: 


(l) Whether the plaint agreement was 
entered into with defendants or cither of 
them or with Raman with or without 
defendant 1 as his agent? (‘d) Whether ; 
with reference to the authorit ies aliove 
referred to, tlie agreement or a substan¬ 
tial part of it was performed? The Letters 
Patent Appeal must be allowed and the 
Subordinate Judge’s decision set aside 
with a direction to restore the Small 
Cause suit to file and re-hear it, admit¬ 
ting any additional evidence tendered, in 
the light of the foregoing. Costs to date 
in both Courts will be costs in the cause 
and will be provide! for in the decree to 
be passed. 

Bakewell J.— In India marriage is 
not generally matter of contract between 
the parties thereto but is a status or con¬ 
dition imposed upon them by persons who 
are under a social duty to do so. The 
authorities which have been cited sup¬ 
port, I think, the proposition that they ' 
who undertake this duty must base re¬ 
gard solely to the interest of their wards 
aud must not stipulate for a profit for 
themselves. The pleadings in this case 
are not clear but I think that the plaint 
alleges an arrangement between the parties 
that a marriage portion shouhl he paid 
out of the estate of the deceased father of 
the prospective bride and that certain 
jewels should be presented to her by the 
relations of the prospective bridegroom; 
and apart from olber averruouts \n the 
written statement of defenilant 
bo inferred that his case was that the 
marriage portion was to be 
bridegroom, the sum of Hs. 400 now 
claimed, being portion thereof had been 
in fact paid to him and that the defen¬ 
dants gained no benefit from this payment 
because the bridegroom had been adopt¬ 
ed into another family. I fail to see any- 
thing contrary to public policy or roora- 
liby in an agreement between third 
parties, which is intended solely for the 
benefit of the married couple or either of 
them. Having regard, however, to the de- 
fendants’admission thnt the agreement 
was illegal, and that they had some in¬ 
terest in the sum now claimed, I do nob 
think that it is open to the defendants at 
this stage to maintain that the agreement 
was valid. The words'discovered to be^ 

void’ in S. 65, Contract Act are more apt 
to describe an agreement which was void 
ab initio but not then known by thel 
parties to be so, than an agreement of' 
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which the illeijality must be taken to 
hive been alwave known to them, and I 
agree that in thi-^ cise it is safer to rely 
upon the authorities cited by my learned 
brot her. Tuese authorities show, I think, 
that in a suit for money had and receiv- 
t^d to the use of the plaintiff, the defen¬ 
dant may plead that it has l)een applied 
in accordance with their agreement, and 
the plaintiff' cannot reply that the agree¬ 
ment was illegal because he is paiticeps 
criminis. If the agreement is will wholly 
excutory and no material part of the 
illegal purpose has been accomidished. de¬ 
fendant cannot plead that he holds the 
money for that purpose: see Barclny v. 
Peaison (13j, Pf’thfrpermal Chetty v. 
Muyiiandy Servai (20) and the eases there 
cited. These propositions apply when 
the parties are in pari delicto and to 
agreements void under Civil law; different 
eoneideraticns may arise in the case of an 
agreement to commit an offence against 
the Crown. I agree to tlie order proposed 
by my learned brother. 

S. X /ii.K, Appeal allowed, 
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SESHAGIKI a YAtl and 1T\kewell, JJ. 

W.Kalamaiappa and others — Plaintiffs 
““Appellants. 

V. 

Joi di Narayana Bhat and others —De¬ 
fendants—Respondents. 

Second Appeal No. 184G of 1915, Do- 
cided on 18tb April 1917, 

(a) Criminal P C. (1898). S. 144 —Order 
under S. 144 do%s not affect civil rights— 
Party suing to vindicate rights must prove 
necessary facts. 

An order of a Magistrate under S 144, Cri- 
mioal P. C , loaves the civil rights of the parties 
uoaffdoted and does uot by itself give a fight of 
suit to the parlies. Cons*'quently, if either of 
the parties sues to vindicate its rights, it must 
allegs aud prove facts which, apart f’cm the pro* 
nouncetnent of the Magistrate, would enable it to 
obtain a decree, [P 448 - C 2] 

(b) Public Rights — Vindication—Special 
damages must be proved—But riot when pri¬ 
vate right is infringed 

If the right sought to bo establi.sbod is a pub¬ 
lic right then spucial damage must be alleged aud 
proved; If it is an individual right such damage 
need nut be proved 82 Mad 527; and 29 L C. 248 

^ ^^0; and 13 

Dist, Lp Q 

2 . Rangachariar and Ravganadha 
Atyar^loT Appellants. 

T. R. Ramachandra Aiyar T R 
Rnshjiaswami Aiyar and V. S, Narai 
s^mhacharter—(or Respondents, 


1 


Judgment We think this second np- 
peai can be disposed of on a simple ground. 
Tne suit \^a3 based on an order of the 
Magi«tiate passed under S. 144, Crimi 
ml P. 0. Tnat order conbnes itself tv 
stating that the process'on clnimcd hythe 

plaintiffs should not bo pernitled as 
there was danger of a breach of the fiul) 
lie peace. Such an order was within the 
competence of the Magistiate and was! 
perfectly legal. We fail to see how this! 
order can furnish a cause of action for the 
suit, although it may be the occasion for 
instituting the suit. The order of the 
Magistrate le.ves the civil rights of the 
parties unaffected. Consequently, if the 
plaintiffs sno to vindicate their rights, 
they must allege and prove facts which, 
apart from the pronouncement of the 
Magistrate, would enable them to obtain 
a decree. Ii the right sought to He estab 
lished is a public right, then special dam¬ 
age niust ho alleged and proved; if it isanj 
individual right such a damage need not 
be proved. 

Mr. Rangachariar has quoted certain 
authorities for the proposition that the 
promulgation of the order by the Magis¬ 
trate dispenses wTth the ripcessity of 
proving special damage. On examining 
the cases, we are unable to ffnd that this 
general statement receives any support 
from them. In cases where the Magis¬ 
trate exceeds bis powers and passes »n 
order which is not warranted by S. H4, 
it may be that proof of special damages is 
not necessary. That is how we under¬ 
stand thedecisioD in Kandasawwg ^udaU 
V. Suhraya Muda i (l). The decisions 
in MuPualn Chetti v Baptin Saihi^) 
and in Kazi Sujaudin v. Madhavdas (^) 
make this position clear. As regards Andi 
Moopan v. Muthuvirama Reddy (4) itis 
enough to point out that in that case the 
Court found that the right claimed wasaa 
individual right and it was the infraction 
of that right that led to the suit. In that 

view no question of special damage arose. 

In Maunada Mvdalt v. Nallayj/a Court- 
dan (6), an illegal order was passed pro¬ 
hibiting the plaintiff from obstructing the 
passing of a procession. 

In oar opinion, an order within the 
jurisdiction] of the Magistrate atd which 

T"(1909) 32 MadT78=ri’C’ 716. 

2. 11878-80) 2 Mad 140.. 

3. tl'OM H Bom G93. 

4. (1915) 29 I C 248. 

5. (1909) 32 Mad 527=4 I C870. 
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is passe'1 soley in the interest of the 
lie pea^s wiihout detrifoent to the civil 
riqhts ofthe parties, would not give plain¬ 
tiff a r ght to dispense with the proof of 
special damage, if he is agitating a public 
right. On this ground, wo hold that the 
suit was misconceive I and dismiss it. .\t 
the sitne time, we think the decree which 
denies certain rights to the plaintiffs 
should be vicated In dismissing the 
plaintiff's suit, theC urts below were not 
entit led to declare any rislit in fivour of 
the defendants. There will be a simple 
decree dismissing the suit. In this Court 
each party will boar his osvn costs. The 
order as to costs in the Courts below must 
stand. 

s.n./r.K. Suit dismissed, 

A.l. R. 1918 Madras 449 

AEDOit Rahim and Komauaswami 

Sastri, -I.T. 

Thiagarayan —Plaintiff—Appellant. 

V. 

Kannusami PHlai — Defendant Res¬ 
pondent. 

Appeal No. 135 of 1916, Decided on 
2nd October 1917, against appellate order 
of Dist. Judge, Tanjore. in A. S. No 120 
of 1916. 

(a) Limitation Act (1908) Art 182-Morl' 
gage decree providing for tale of prorerty on 
default in payment of decretal amount it 
decree for payment of money witKin Civil 
P C (1882), S 230—Application for sale of 
non-hypolhecated property it governed by 
Art. 182. 


Judgment.—The deoreo provides tliat 
"defend ints do pay plaintitl Rs. oOO, ihe 
amount cl-iiiiied” and for payujent of in¬ 
terest and costs and it further pr(;vides 
that, ufiou the defendants pacing to the 
plaintiff the priocipal, interest and costs, 
the documents, etc , should he male over 
and in default of the ])ayinent, the hypo- 
thecated property should he sold. This 
form of the decree was in accordance 
with the practice prevalent at the 
time, and the main question is whether 
such a decree is a decree for jraynient 
of money within tlie meaning of S. 23U 
of the old Code. The argiimeut htfore 
uB is that the decree gives relief ori¬ 
ginally against the properties hypothe 
catel, and the judgment-dehtor could not, 
for instance, he arrested before the re¬ 
medies against the properties v/ore ox 
hausted. Supposing it is established that 
the personal remtdv, so far as the arrest 
of the ju ^gmont-dehtor is concerned, could 
not he enforced until the dccvoo liolde' 
had exhausted his remedies against th 
mortgaged properties, it does not neces¬ 
sarily follow that the decree is not a 
decree for payment of money. We have 
no doubt that the decree in this case is 
one for payment of money and the matter 
in fact is concluiled by the decision of a 
Full Bench, Vtndhinafhisnrnv Ayv^r v. 
SomLisundram Ptll-ii fO There aro also 
other decisions of tliis Court to the siirie 
effect. One of them ho-ing Pojoh of 
Kaluhasti v. Venkata Perumal (2). 


A decree providing for payment of the amount 
claijned, interest and ciste and for sileof the 
hypothecated property in default of such pav' 
moot is a decree for payment of money within 
the meaning of S ‘230, Civil P. C., of 1P82 : 28 
Aj ad 473 and 12 I C 689. Foil. [P 449 C 2l 
An epplication therefore for execution of the 
decree against the judgment-debtor personally or 
by pale of the non-hvpothpcHtad properties is 

uoveroed bv Art. 182, Sch. 1 Lim, Act. 

^ (.P 449 C 2] 

(b) Limitation Act (1908), Art. 182—Ap¬ 
plication not continuation of previou* pro¬ 
ceedings illustrated 

Whore by on application a remedy le sought 
against properties not ermprisedina previous 
aupl cation or against other defendants, it can¬ 
not ho e»id to be a continuation of tbo 
prooeedinffP. , ^ u 

^(c) Civil P. C. (1908), 0 . 6 , R. 17-H.gh 
Court will not allow amendment in second 
aopeal wnich would defeat bar of limitaiion, 
fnough the High Court has power, under 
verv exceptional circur/stancpn, to allow amend¬ 
ments in sicond appeal, it will not ordioarily al¬ 
low an amendment which would defeat the bar 
of limitation, as by suh.tiiuting in a UUr appR* 
cation in th. column of relief the 
priaed in a previous application. [P 450 C ij 


The next argument advanced before us 
is that the present application of the 
decree-holder may ho taken to be a con¬ 
tinuation of the previous application for 
sale. But the present application is seek¬ 
ing remedy against property other than 
that which was the subject of tho pre¬ 
vious application and against other de 
fendants. Under these circumstances, it 
is impossible to say that the present ap- 
plication is a continuation of the previous 
proceedings Then it is asked that 
may allow the application to be amended 
90 that the petitioner may proceed against 
the property which was the 
the previous application of 1910. The 
application is made expressly to enable 
the petitioner to get over the bar of Imii- 
tatioo. This application was never made 
to the First Court nor to the lower ap- 
pelUffi Court-and before n.s for 

1. (1905) -.S Mad 47.3. 

2. (1911) 12 I. C. 689. 
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the first time in second appeal, We do 
not think that we should be justified in 
allowing such an amendment in the cir¬ 
cumstances of the case. \\ e may have 
power, as pointed out in Me'don v. Neal 
(3), in very exceptional circumstances to 
allow an amendment which would defeat 
^the bar of limitation, but we agree with 
the learned Chief Justice's observation in 
'Kumara Venkata Pentmal v. Vciayuda 
Jieddi ( 4 ) that ordinarily the Court 
'ought not to allow an amendment which 
would prejudice the right of the other 
party. 

The learned vakil for the appellant 
wanted to argue that the time, which 
elajtsed between the date of the pro¬ 
ceedings initiated by the application and 
the date of the order on that applica. 
tion, i. e , 14th April I9l3 of the ap¬ 
pellate Court setting aside the order of 
the hirst Court refusing to set aside the 
sale, should be deducted either under 
S. 11. Lirn. Act, or under the principle 

stated in Lakhan Chunder Senv. Madhu- 
sudan Sen (dj. But the question was 
not raised before and as it is one of mixed 
fact and law, we think that we should 
not be justified in permitting it to be 
raised for the first time at this stage. 

In the result the appeal is dismissed 
with costs. 

__ Ap peal dismissed^ 

3. (1887) 19 Q B D 394. 

4. A I R 1915 Mad 449=24 I C 195, 

5. (1908) 35 Cal 209. 
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Abdur Rahim and Oldfield, JJ. 
Gollanapalli —Defendant— 

Appellant. 


T • 

Sankara Venkataratnam and others— 
Plaintiffs—Respondents. 

. (pivil Misc, Appeal No. 207 of 1916 
Decided on 14th September, 1917, agains 
order of Sub-Judge. Bezwada, in Appea 
Suit No. 100 of 1916. 

(a) Civil P. C. (1908), O. 21, R. 63—Dis 
micsal of claim to attached property—At 
tachment removed at instance of anothei 
person—CIaimant need not institute decla 
ralory suit for title to property. 

The language of 0. 21. R. 63. implies that th( 
object of the suit by the partv aggrieved bv at 
order passed under the preceding R. Gl is to hav( 
tbe attachment removed, i. e , to have it deoUted 

hf in®.’’™'’" > 'i^Melo attachment al 

the instance of the decree-holder. This ore 

subsistinR attachmenl 
which the claimant ivishesao get rid of. 

rp 451 c n 


The person, therefore, who claims the property 
the attachment of which Is removed, though at 
the instance of another peeson, need not insti* 
tute a suit for a declaration that the pro* 
perty is his and is not therefore, liable to attach¬ 
ment, the attachment or the order upholding the 
attachnieut being the cause of action in such 
cases. The withdrawal of the attachment ipso 
facto bars all operation against the defendant 
claimant: 2G I. C. 532 and 3 C L J 381, Foil; 
23 Caf. 829 and 40 .Uarf. 733, Dist. [P 461 C 2J 

(b) Civil P. c» (1908), O. 21, Rr. 58 and 
Subsequent attachment on dismissal of 
claim—Limitation runs from date of subse¬ 
quent order. 

The dismissal of a second claim by the same 
party consequent on a subsequent attachment 
gives a fresh cause of action and the claimant 
has one year from the date of the latter order to 
institute a suit under 0. 21. R. 63. ‘ [P 451 C 2j 

V._ Ramadoss —for Appellant. 

Ramesam —for Respondents. 

Judgment. —Respondent 1 in this ®P* 
peal put in a claim under 0. 21, R. 58, 
Civil P. C., to certain property which 
had been attached at the instance of ano¬ 
ther person. There was another claim 
filed by defendant 2 in the suit and both 
claims were disposed of on the same date.., 
Respondent I’s claim was dismissed, it* 
being found that he was not in possession 
of the property as alleged; the claim of 
defendant 2 cn the other hand was aU 
lowed and the attachment of the property 
was removed. Then the decree-holder 
instituted a suit to establish his right to ■ 
attach the property belonging to the jadg- 
ment-debtor and ultimately succeeded in , 
the suit. Thereupon, respondent ! pot 
in a fresh claim and, that being dismissed, 
he instituted this suit. 

The question is whether the suit is in 
time. The contention of the appellant is 
that once the claim of respondent 1 to the 
appeal was dismissed, although attach¬ 
ment was renaoved on the same date et 
the instance of another person, respon* 
dent 1 was bound to institute a suit with¬ 
in one year of the dismissal of his 
claim in order to establish his right to 
the property and failing that, the order 
against him was conclusive. This view of 
the law was upheld by the District Mun- 
aif, but the Subordinate Judge has taken 
a different view. The question we have 
got to decide depends upon the proper 
interpretation of the rules relating to 
claims and especially of R. 63, 0. 21, 
Givi! P. C. R. 63 says: 

“Where a claim or an objection Is preferred, a 
party against whom an order is made may insM* 
tote a suit to establish the right which he 
tc the property in dispute, but, subject to the 
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result o£ such a suit, if any, the order shall be 
conclusive.” 

This seems to imply that the sviit is to 
he instituted with a view ^ to have the 
attachment removed, that is to say, to 
have it decUved that the property is not 
liable to attachment at the instance of 
the decree-holder, inasmuch as it belongs 
jto or is in possession of the claimant. 
IThis presupposes the existence of a 
subsisting attachment which the claimant 
wishes to get rid of. It seems dillicult 
to perceive any good reason why a person 
who claims property, the attachment of 
.which is removed though at the instance 
of another person, should have to insti¬ 
tute a suit to have it declared that the 
'property is his and is not, therefore, lia. 
able to attachment. It is really the at¬ 
tachment or rather the orvler upholding 
the attachment that is the cause of action 
tin such cises. Once the attachment goes 
■the order dismissing his claim cannot be 
isaid in any way to prejudice the claimant. 

It ipso facto bars all operations against 
ihim. Supposing the decree-holder himself 
'withdraws theattachment after the order 
ihas been passed against the claimant, it 
!would be unreasonable to say in such a 
case that the person claiming the pro¬ 
perty is still bound to institute a suit to 
establish his right though there is no one 
.claiming to attach the property against 
diim. The attachment miv bo removed 
because the decree is salished. Would it 
not be going n»uch too far to hold that 
even then the person claiming the pro- 
jperby must sue to get rid of the order 
Isetting aside his claim which was passed 
ibefore the attachment was removed? 

The question was considered by a Bench 
of this Court in Ponaka Balarami Reddi 
V. llaji Mahomed Abdut Aztz (l) and 
the view taken there seems to us bo be the 
correct view. That svasalso the view taken 
by the Calcutta High Court in Morshia 
jiarayal v. Rlahi Bux Khan (2). On the 
other liaud, the learned pleader for the 
ai'pellant relied strongly upon a decision 
in Bonomali Rai v. Prosunno Naraiii 
Chowdhury (d), which laid down that 
when an order removing abbaohmenb is 
act aside afterwards there nool be no fur¬ 
ther attachment and the atbaclimont may 
he said to have been continued so as to 
effect the intermeli ate a lienation. Bi^ 

T. A I Lt 'ltd ^1=26 I 0 512. 

2. (1905) 8 C L J 3Sl. 

3. (1890) 23 Cal 829. 


V. Kotavya 

this is a different question from what we 
have to consider in this api)eal. All that 
wo are concerne l with liere is whether 
theclaiEnant whose claim has boon dis¬ 
missed is bound to get that order set aside 
oven though the attachment has l^eeii lo 
moved subse-iuent to the order. Both 
upon authority an 1 reison, we hold that 
that is not what is intended by O. 21., 

R 6d. The Full Bench decision in Ko-' 
vouri Basivireddi v. Midumoori Ra- 
mayija (l) has no bearing on the point. 

The appeal is dismissed with costs. 

_S.N./r.k. _ Appeal 
' 4. (1917)‘40 Mad 733=36 1 0 445. 
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Cootts-Thottek and Seshaguu 

Aiyar, JJ. 

DevarapalU Ramalinga Reddi and 
of/icrs —Defendants—Appellants, 

I 

V. 

Srigiriraju Kotayija and othei’S- 
riaintifff and Defoadants—Hespondents. 

Appeal No. 71 of 1916, Decided on 
19th February 1917, against decree of 
Addl. Temporary Sub-Judge, Guntur, in 
Original Suit No 42 of 1914. 

(a) Evidence Act (1872). S. 35 — Village 
karnam or Reddi keeping register of deaths 
is public servant under S. 35. 

A villigo karocirn or lt;ddi keeping a register of 
deaths acts as a public servant in tdo discharge 
of bis olficial duty within the rneining of S. 35. 
It is not necossarv that a public servant should 
be cjmcellabli by legislative enactment to 
discharge such a dutv. lia(''liffc v. li itcliffe and 
indai'-^on, (1859) 1 Sw. and Tr. 407, loll. 

LI’ 45-2 C 2] 

(b) Evidence Act (1872), S. 35—Register 
of deaths kept by village Official is admis¬ 
sible— Entry is evidence of actual date of 
death. 

Where death registers are kept under the 
directions of the lioard of Kovenue acting as agents 
of the Government, the entrie.s therein are 
admissible in evidence under S. 35, Evidence Act. 
Vq entry in such register is proof of the actual 
date of death. 26 Mad 2GS; Wintle, In re, 
(1870) 9 Eq. 373, Diss frnin. Goodrich,In re, 
Paynew Bennett, [lOOi) P. 138, Poll. [V 452 G 2) 

T. V. Venkattirama and R. 

Rajagopala Aiya? —for Appellants. 

T. Prakasain —for Respondents. 

Judgment.—This is an appeal from a 
decree in a suit brought l)y a reversioner' 
to recover possession of the properties 
belonging to one Pelda Venktarayadu, 
the last male owner. Ilis daughter, Veu- 
kamma, was in possession uutil she died. 
The first question argued before us relab. 
edtotheda-e of the death of this woman. 
The plaintiff’s allegation was that she 
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(liel OQ 9th Janaary 1902. Defen¬ 
dant 12, statfCd that VeDkamniT. die i in 
lb99 and that the suit was hariod hy 
liiDitation. TheSahonlinate Jud^ie came 
to the conclusion that the plaiotitls’ suit 
wasin time. The main argument aj^ainst 
this conclusion was that Lx. A, the 
public extract of the register of the death 
of Venkamnia, was not receivable in 
evidence and that tho judgment of the 
Subordinate Judge which is mainly based 
on that document shoul i be reversed. 
The learned vnkil for the appellants 
broadly contenlol thxb this document 
IS not receivable in evidence under S. 35, 
Evidence Act. lie argued that theie is 
DO legislative enactment making it compul¬ 
sory upon village othcors to maintain a 
register of this kind and that an extract 
from such a register is not covered by 
B. do. There are two answers to this 
eontontiou. In the lirst [dace, Madras 
Autji of l?‘99 provides for village ollicors 
boiolid Munici[)al towns keepinga register 
of births and deaths. Under S 5 the 
Collector may appoint any pereou either 
by name or hy virtue of his oflioe to he 
registrar of births and deaths in each 
village. There are provisions in the Act 
fcr such registers being sent up to the 
Taluk outcherry. 

Under S. 17, the extracts given in the 
Taluk office are required to bo certiHod 
as provided in S. 76, Evidence Act. 
Such extracts may be pro!need in proof 
of the entries of which they purport bo 
be copies. It is, therefore, clear that the 
records of death would be an entry made 
in a public register as required by the 
Evidence Act. It is true that under 
S. 2, the Local Oovernmenb has to ex¬ 
tend the operation of this Act to the 
Districts. On such a notification, S. 4 
would enable the Collector to proclaim 
that registration shall he compulsory. 
As tho point has been taken for the first 
time in appeal and as the appellant de¬ 
nied the exi'^tence of any legislative en¬ 
actment on the subject the respondent 
has not been able to ascertain whether 
the Act has been extended to the District 
of Guotnr and whether tho registrarion 
has been made compulsory in that dis¬ 
trict. But even apart from this ques¬ 
tion, we see no reason for hoHing that 
the r gister would not be covered hy the 
language of S. 35. Evidence Act. Toe 
entry spDken of in the first part of the 
section must either (a) be made by a 


public servant in the discharge of his 
official duty or (h) by any other person 
in the performance of a duty specially 
enjoined by the law of the country. The 
second part alone relates to legislative 
enactments; the first part is general in 
its terms. A reference to the Scan ling 
Order lOl of the Board of Revnue shows 
that the system of registering births and 
deaths was inaugurated in 1865; by the 
Board’s proceedings dated Olh iehruary 
1874, the duty of keeping aucli registers 
was cast upon the village officials. It 
is clear, therefore, bliab a village Karnara 
or a Roddi keeping a register of deaths 
will be acting as a public servant in the 
discharge of his official duty. It is not 
necessary that a public servant should 
be compellable by legislative enactmert 
to discharge such a duty. In Hoicliffsk 
V. Batch}je and Ajidets n (l) it was 
pointed out that a register of births and. 
deaths kept under the orders of the East 
India Company was a puldio docufTjonb 
of the description mentioned in b. 35, 
Evidence Act Lord Camphol! in that 
judgment speaks of the register haying 
been kept in obedience to directions 
by the Evst India Company jn 
sovereign capacity. No legislation o 
the compony is referred to as having 
authorised the keeping of such a register. 
We are, therefore, of opinion that even 

apart from Act 3 of 1899 the reg'sters 
wbioh are being kept under the directions 
of the Board of Revenue since the year 
1365 do come under S. 35 ,.Evidence Aoc. 
It neel hardly be stated that 
of Rsvenue are the agents of the 
tive Government of the Presidency 
Secretary of Stale v.Kasturi Reddt r - 
One other argument of the learned va 

for the appellants was that the e^ r 

is not evidence of the actual dateo 
death mentioned in it. 


Reliance was placed upon 
serrations contained in In re \Vintl6 • 

It is clear that these observations a 

not been acoeptel as good la-v in ‘ o» 
land. See Goodrich, In re, ' 

BennfU (4). We are, therefore, * 
nion that Ex. A was rightly 
evidence, and that it is evi lence of 
actual date of the death. Upon the faci^ 
we have no hesitation in co ncurrin g.^—- 

1 . (IHo)) I S v\t Tr 467.” 

2. n»q '26 Mai 26«. ^ 

3. (1870) 0 Eq 373=21 L T 781=18 W B 

4. (1934)? 183=73 LJP33. 
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the ooQclusion ot the Saborlinato .Talge 
fcbat tbo pUintitt has proved that Ven- 
kamma died within twelve years oi the 
date of suit. The evidence let in on be¬ 
half of the defendants is utterly worth¬ 
less, having regard to the fictthat defen¬ 
dant 12 , who professes to have known the 
dateofthedeathallaloDgdii notstateit in 
the written statement tiled by him. An¬ 
other contention was that Chinna Ven- 
batarayudu and Pedda Venkatarayudu 
were not divided; but the documentary 
evidsuce on the Question is very clear. 
Exs. L, N, and Z of the year 1860 show 
that by that time the two brothers had 
become divided in status. Then it was 
suggested that the family compromise 
evilenced by Ex. D is binding upon the 
present plaintiffs. The contest in that 
case was between the wiio.v of a co¬ 
parcener who claimed maintenance from 
the family and defendant 12*3 father. 
Defendant 12’s. father claimed that he 
was entitled to the wholeof the property; 
ho entered into a compromise. The pre¬ 
sent plaintiffs were not parties to the 
compromise and by no stretch of imagi. 
nation can they be said to have been 
represented either by Bangaramma or by 
defendant 12’9 faiher. We bold that 
the compromise is nob a family arrange- 
ment binding upon the plaintiffs. We 
must, therefore, for tlieso ronsons confirm 
the decree of the Subordinate Jutlga 
and dismiss the appeal svith costs. We 
dismiss the memorandum of ohjeotiona 
also with costs. 

SN./r.K. Appeal di^imissed. 
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Ayling and Napibr, TJ. 


GangadUaran Pattar and others —De¬ 
fendants—Appellants. 

V. 

Patinhare Kovilakath Thazhathe Tha~ 
vazki Manavikraman and others Plain- 
tiff and Defendants—Respon lents. 

Second Appeal No. 581 of 1910. Deci¬ 
ded on 6 th Much 1917, against decree of 
Snb-.ludge, South Malabar, in Appeal Suit 
No- 426 of 1915. 

(a) Malabir Law —> VerumpaUani lease — 
Verumpatlam bei^g simple lease runs only 
for a y^ur unless otherwise specified, 

VerumpaG^"* 1“ a simple leane rUDnion only 

for a yenr unless olh-r'iae »ppcifi‘d, auii the 12 

yesrH orJimrity pr 'sumed in the case for a k-iuoni 
bavo no application to n verampattain; 27 Mad. 
202 and 36 Mad. 380, Foil. [P 431 C 1) 


(b) Malabar Law — Verumpaltam lease- 

incidents stated. rniR^nn 

Iiioideuta of a verumpriainstatcd II 404 U ij 

(c) Malabar Law — Verumpaltam lease — 
N^lice —Lessee is only entitled to reasonable 
notice wh'ch depetids on circumstances and 

local customs. • . i » 

A varuaip.utam lesseo is not entitleu to a six 
mootbs' notice. He U oul> entiiled t • reason¬ 
able notice, aud what is rc-a enable noticj is a 
question of fact in each Cise depenlmg upon 
particular circumstances and the locil cuatoins 
as to ba^ve^tiai' of cr* p-* and Ictl ng of latid. 9 
Cal. 48 aud 23 [. C. 915. Foil. IP 451 C l 2] 

(d) Landlord and tenant—Date fixed 
relinquishment i» notice and date of termina¬ 
tion of lease period —Both dates must synch¬ 
ronise for prevailing difficulty in apportion 

ment. j 

The exact Fyncbroni^ing of the date fixed in the 
notice for reliaqu'shmeot with the t^^rmloation 
of the lease ooly of impoitance in 8o far 

as it prevents dlAicully in ai^pjrtionmont, 

^ I.P 454 C 21 

C. V. Anantakrishna Aiyar aud P. V. 
Parameswara .iiy ir^ior Appellauts. 

T. li. Hamachandra Aiyar and A. S. 
Venkii Aiyar~ioT Respondents. 

Judgment —This is a suit by a mel- 
chanitdar from the stani the 4th Raj ih of 
Calicut, to recover possession of certain 
property held by the defendant under a 
lease from that stuni. and also to recover 
the arrears of rent which had been as¬ 
signed in the melcharath. The rnelcha- 
rathdar gave the defendaut notice to quit, 
Ex C. The defendant set up that under 
his lease, ho was entitled to a right of 
permanent occupancy or alternatively to 
hold for 12 \ 0 ar 3 . The District Munsif, 
on the construction of the document and 
on the evidence of surrounding circum¬ 
stances and on the evidence of P. W’s 3 
and 4. one of whom was a clerk of the 
stani, upheld the contenbioD that it was 
for a term ol 12 years Tne Subordinate 
.Judge on appeal has declined to act on 
the evidence of P. W 9 . 3 and 4 or to at¬ 
tach any special characteristics to verum- 
pattam leases from the Rajahs of Calicut, 
and holding that this is an ordinary 
verumpattam lease negatived the claim 
for 12 years. The points urgel before the 
District Munsif are pressed on us here and 
great stress is laid on the fact that this 
property has been held since 1870 and 
that there have bejn thre^ renewals which, 
it is urged, prove the paymonb of a ro- 
neval fee. If the renewals had been at 
the end of periods of 12 years, there might 
have been some force in this argument, 
hut the dates are 1870, I 88 I, 1888 and 
1902. In our opinion those dates are 
against the contention of the appellant. 
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The document itself is silent as to the 


term, but contains a provision that the 
rent shall be paid in Makaram of every 
year. We agree with the Subordinate 
Judge that this is a verumpattam lease. 
The nature of such a lease has been ex¬ 
plained many years ago in the proceedings 
of the Sadar Adawlat Court of 5th August 
1856. These proceedings have been held 
l\n Theyynii Nair v. Zamorin of Calicut 
(l) and Achutha Menon v. Sa)ikaran 
\Nair {2) and by this Bench quite lately 
to be authoritative. The description is as 
follows: Verumpattam—sim[il 0 lease. 

“This lease runs only for a siuqle year unless 
otherwise specified. At the end of the ye.ar, the 
landlord is at liberty cither to renew tiio lease or 
ilet the laud to another tenant, but he cannot 
junder any circumstance.-; disturb the tenant in 
;his enjoyment until the year has e.xpiied. Where 
Ithe Ica-e is for a specified period, tl e tenant can¬ 
not be ejected during that period unless be en¬ 
deavour-; to defraud the landlord cr allows the 
Irent to fall into arrears. In either ca-'O however 
an action of ejectment will lie against the 
tenant.” (Proceedings of the Court of Sadar 
Adawlat No. 18, dated 5th August 185G). 

It is clear, therefore, that the 12 years 
presumed in the case of a kauoni has no 
application to a verumpattam. We must 
therefore treat this as a lease from year 
bo year and accordingly the suit was not 
premature. The next question is as to 
the sufliciency of notice contained in 
Ex. C. This is dated iGth January 1:113 
and gives notice to quit on or before 26th 
February 1913. The Subordinate Judge 
has fouud that this is timely notice. It 
is urged that he has ignored the principle 
that notice must be for the end of term 
and must also allow six months. Admit¬ 
tedly, there is no statutory provision hut 
the English law is relied on and the prin 
ciples enunciated in the Transfer of Pro¬ 
perty Act. The chief authority relied on 
in support of this contention is Kishori 
Mohan Roy Chotvdhry v. Nand Kiunar 
Ghosal (3). This case was treated as one 
nob of general application in Diyambar 
Mahto V. Jhari Mahto (4), in which the 
learned Judges have preferred to follow 
the rule laid down in a long series of 
oases, Jagut Chunder Boy v. Rup Chand 
Chango {f>),RadhaGobind K oer w, R akhal 
Das M ukher^i (6), Bidhumukhi Dabea 

1 . (1904) 27 Mad 202. 

2. (1913) 86 Mad 880=12 I C 10C7 

3. (1897) 24 Cal 720. 

4. (1899! 26 Cal 761. 

5. (1833) 9 Cal 48. 

6. (1886) 12 Cal 82. 
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Chowdhrain v. Kefyutullah (7) and Kali 

Kishen Tagore v. Oolam AH (8). The 

true general principle is stated by Field, J., 

in the earliest of these cases thus: 

“wbafc is reasonable notice is a question of fact 
which mu.'it be decided in each case according to 
the particular circumstances and the local cus¬ 
toms as to reaping of crops and letting land.” 

The same view has been adopted by 
this Court in a recent case reported as 
Ramasami Chettiar v. Kathan AmhalU’ 
garan (9) and in a still more recent case, 
Second Appeal No. 272 of 1915. We en-j 
tirely agree that there is no right to a six 
months’ notice. With regard to the date 
fixed in the notice for relinquishment, 
the exact synchronising of that with the 
termination of the lease period is only of 
importance in so far as it prevented difli 
culty in apportionment: vide Kishori^ 
Mohan Roy Chowdhry w. Nand Kumar 
Ghosal (3). In the present case the notice 
period expired on 26th February 1913. 
The renewal referred to in E.\'. B was 
dated 9bh March. The whole rent for the 
year was payable before the end of Maka¬ 
ram which is prior to 26bhFebruary, and 
both dates are admittedly after the end 
of the cultivation season. No difGeuIty as 
to apportoinment of rent could therefore 

possihily arise. There is therefore no legal 

objection to the finding of the lower ap¬ 
pellate Court that the notice was timely- 
There remain two other points. The find¬ 
ing of the Subordinate Judge as to im¬ 
provement is one of fact and cannot be 
contested here. As to thedecree for thrw 
years’ arrears of rent, it is true that the 
stani has already got a decree for tha 
prior to this suit, hut the plaintiff 
not a party to that suit and is entitled o 
rscover the rent on his assignment, 
of which had been given to thedefendan 
If he did not choose to plead the 

ment as a defence to the Small Baus 
Court suit, he cannot rely on the deer 
in that suit against the plaintiff s claim- 
The appeal must therefore be dismisse 
with costs. 

s.n./r.k. Appeal dismij^f^ 

7. (1886) 12 Cal 93. 

8. (18861 13 Cal 3 

9. (1915J 28 I C 915 
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AyLINCf and NAflEU, JJ. 

Public Prosecutor—Appellant. 

V. 

Shamsudin Sahib and others —Acousad 
—Respondents. 

Criminal Appeals Nos. 490 to 500 of 
1916, Decided on I3bh March 1917, 
against order of Bench Magt. Erode in 
Bench Cases Nos. 227 to 237 of 1916. 

Madras Towns Nuisances Act (3 of 1889), 

S. 3 (5)—Sanitary Inspector is competent to 
start prosecution—His filing of printed form 
duly filledin iscomplaintunder S 190 (l){a) 
and prosecution is not illegal when he is 
examined under S. 200—Criminal P. C. 
(1898), Ss. 190 (1) (a) and 200. 

A Sanitary Inspector, not empowered to exer¬ 
cise tbo powers of a Police Ofticer, can initiate 
proceedings under the Madras Town Nuisances 
Act. [P-l5oOlj 

He cannot put in a charge sheet or submit 
a police report to the Magistrate, but the mere 
use by him of a printed form appropriate to offences 
under the District Municipalities Act for embody¬ 
ing the substauceof his complaint will not ren¬ 
der the prosecution illegal wneu a document was 
treated as a complaint under S 190 (l) (a) Cri¬ 
minal P. C . and the complainants examined 
underS. 200. [P 455C 1,2] 

Public Prosecuto )—for the Crown. 
Judgment. — These are appeals by 
Government against acquittals of several 
accused persons who were charged before 
the Bench Magistrates of Erode with 
offences under the Towns Nuisances Act 
3 of 1889, S. 3 (5). The ground of the 
acquittal is as stated in the order “that 
the Chief Sanitary Inspector is not com¬ 
petent to prosecute for offences under the 
Act.” We think that what the Bench 
really meant was that the Sanitary Ins¬ 
pector had no power to pub in a charge- 
sheet, that is, make a polico report of the 
facts as provided in S 190 (l), (b), Cri- 
Iminal P. 0., and they seem bo have held 
that the proceedings in these cases were 
Initiated in that manner. They are in 
error in this matter, bub their error has 
been induced by the user by the Sani¬ 
tary Inspector of a printed form headed 
“charge-sheet of individuals prosecuted” 
which form is appropriate to offences 
,under the District Municipalities Act in 
cases where the Governor-in-Council 
has under S. 262 (4) empowered a 
servant of the Municipality” to “ exer¬ 
cise the powers of a Police Officer.” 

Admittedly, the Sanitary Inspector is 
not so empowered. If the Magistrate 
;who took the case on his file had accept- 
^ed this document as a police report, the 
iproceedings would have been contrary to 
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law, hut it is clear that he treated the 
document as a complaint under S. 190 
(1) (a) and examine 1 the complaint under' 
S. 200, the substance of the complaint: 
being reduced to writing and signed by' 
the complainant as required by the same 
section. This appears on the document, 
itself The Code does nob require acorn- 
plaint to be in any particular form and 
this document isan “allegation in writing 
to a Magistrate with a view to his taking 
action” within the definition of complaint 
in S, 4 (l) (h) of the Code. The proceed¬ 
ings were, therefore, properly instituted 
and we must reverse the acquittals and 
direct the Magistrates to take the cases 
on their file and dispose of them accord¬ 
ing to law. 

S.N.'R.K. Appeals allowed. 
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SE9HAGIRI AIVaR AND BaKEWELL, JJ. 

Ponnaloori Ellamandayya — Plaintiff 
—Appellant. 

V. 

Chilakapaihi Lakshmayya and others 
—Defendants—Respondents. 

Second Appeal No. 2018 of 1915, De¬ 
cided on 20bh .April 1917, against decree 
of Temporary Sub-Judge, Guntur, in 
A. S. No 25 of 1915. 

(a) Evidence Act (1872), S. 108— Person 
not heard of for seven years— Presumption 
is of death and not of particular time 
when death occurred—Party alleging must 
prove time of death. 

It is for tbe party who wants the Court to 
presume iu a trial that a person was dead at a 
particular time to establish that fact affirmati¬ 
vely bv evidence. [P 456 G 1] 

(b) Evidence Act (1872), S. 108—Presump¬ 
tion that deceased left no heirs —No such pre¬ 
sumption arises from presumption of death 
of individual. 

There is no presumption arising from the pre¬ 
sumption of tbe death of an individual that he 
left no heirs behind him. [P 456C2] 

N. liajagopalachariar for P. Nara- 
yanamurthi —for Appellant. 

T. V. Venkatarama Aiyar and li. 
Bajagopala Aiyar—ior Respondents. 

Judgment.—This is a suit by a per- 
eon alleging himself to be a reversioner 
for possession. The widosv of the last 
male owner died in 1909. The suit was 
instituted in 1912. Tbe defendants, 
among other pleas, stated that one Guru- 
viah alias Gurunadhan, a nearer rever¬ 
sioner was alive when tne widow died 
and that the plaintiff was excluded by 
him. In answer to this averment the 
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plaintiff stated that Garuviah was not 
heard of for thirty years and that the 
presura[)tion therefore was that he was 
dead in 1909 The Courts belo v in our 
opinion rii^itly hell thit alchou^n Guru- 
viihwasnot heard of for thirty years 
before suit there was no presumption 
that he was dead in 1909. Mr. Rtjaso- 
palachariar. who has argued this case 
with great insistence congested this pro¬ 
position. rie argaoi that the presump¬ 
tion must be raised with reference to the 
| 0 veQt which is the basis of the action and 
nob with reference to the date of the 
suit. The language of S. lOd. Evidence 
\ct, in our opinion does not support 
this contention. The word question in 
that seition has reference to the point 
raise 1 in the suit. The law of evidence 
prescribes rules for the mode of proof in 
Courts and it is with reference to the 
matter that is in issue in the suit tlie 
rules are to be appliel. Tne authority 
of Mnnkerjee, -T. in Srinalk Das v. Pro- 
bhat Chandra Das i\), N trki v. Pkekla 
(2) and Muhammad Sharif v. Bande Ali 
f:l), all support this proposition. Band 
Veerayp^rnn v. Giingld C/u'iuti Reddi (4) 
approves of Cilcutci and the Adihahad 
decisions. The learned vakil for the ap¬ 
pellant has not convinced us that these 
decisions are wrong. He strongly relied 
on the decision of Karamat Hnsain, .T., 
\n A^b in w Bashir Mi (5). The view 
of the learned Julge was expre-sly over- 
ruled by the Full Beoch in Muhammad 
Sharif 'i- Bande Ali (31. Further it is 
clear that the leirnecl^ Iu Ige his misreal 
the decision in Phene s Trusts, In re (6), 
upon which he based his conclusions. 
The statement of law by Giffard, E. J., 
at p. 151 of that volu ue leaves no r)om 
'for doubt that it is for a party who wants 
Ibha Court to presume in the trial that a 
jperson was dead at a particular time to 
^establish that position. 

Seville v. Benjamin (7) does not help 
the appellant. In that case it was found 
that the son of a testator was not heard 
of since 1892. The testator made a will 
and died in 1893. Tne alttiinisbrators 

of the son’s estate cliimel the legicv 

1. {VJlOj 6 I 0 244. 

2 (I9l0)87 0,il lOJ=5t 0 70) 

3. (191-21 34 All 36= I I C 471. 

4. A I R 4914 Mid 505=37 Mid 440=16 1 0 

43. 

6. (1910)8 I G 55. 

6. (l»T0j 5 Ca App 139. 

7.(1902; 1 Oq 723. 


made to the son in the will. It was held 


that they should prove that the son was 
alive in 1893 when the father diei. This 
is also what S. 108 lays down. The 
prioiciple bo be applied in such oases is 
clearly laid down by Sir G. M. Gif¬ 
fard. L. -J., in Pnene's Trusts, In re (6) 
in these terms: 

“Tne irae proposilioa is tba^/ tbise wbi foaod 
a right upon a parson having survived % parti¬ 
cular period m ist oUabli^b tbatfict a'lirmati* 
v-ly by ovi lenc ; ibe evidence will ne-e^sarlly 
diiTer ill diflireot oast's but sufR.i nt evidence 
there must be or the p^rsjQ a^sefling title will 
fall.” 

Applying this test we hold that tha 
appellant has failel bo prove that Gura- 
viah was do id in 190)- Another ooo- 
tenbioQ of the learned vakil is that hi3 
client sh ml I have bjen allowed to amend 
the plaint by claiming title as the heir 
of Guruviah. We sea no reasin for in¬ 
terfering with the discrebionof the lower 
apnelUte Court in this mitter. More 
over there is no guarantee that the plaio- 
tiff is the sole heir of Guruviah becun^ 
as was pointed out in Ja-^ksonv. Ward 
(8), there ii no presu npti>n irising from 
the presumption of tha deith of an in 
divilual that he left do heirs behind hi®- 
We hold that the Courts below are right 
an 1 dismiss the seoon 1 appeil with costs. 

S.N /R-K. Appeal disrnis^eB 

a. u907) 2 Co 354. 

A. I. R- 1913 Madras 456 

Abdur Rahim and Srinivasa 
AiyangaR, M. 

[SenaVcay via) Virasami Saidu ^ 
fen ianb “Appellant. 


V. . T d 

[Bommadevara) Pichaij'ja ^'**'*^ 
ers —Plaintiffs and DefenJaDts 

a'No,.207 anOlSot 1915. D,ai- 
I on *25'h finiirv — —Gif* 

iindu Lftw-AIienation-Widow 

.band s entire -uion# 

.ir children U not 

-lions at different tinoes does n 

j'.id-ir the Hindu law. »haf’^hasb^ioi 
divide the emiro property ot , 

a di^p'sitioos ciauoi be »t 

t that poriims of the f.. v/ai 

aroot ti nes; 17 M. L. /• f J 1. 9J 

Cif I ftodlid, IHif. l Annel- 


leoli- , _ for 

P. Narayanamurlhi 

dents. 
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Judgment.— In A. S. No. 201 0/1915. 

The first ciuestioa argued before U3 in 
this appeal is whether the plaintift's are 
the reversioners of the last tnale owner 
of the properties of one B. Peruraallu, 
the son of defendant 2, who is the widow 
of one Naganna. Wo do not think that 
the matter admits of any reasonable 
doubt. 

The next point that has been very 
strenuously argued before us is that the 
gift made to defendant 3 by the widow, 
defendant 2, of one-fourth of the family 
property is valid. We agree with the 
Subordinate Judge that the gift cannot 
be supported. What defendant 2 did was, 
she gave half the estate of her husband 
first of all to her daughter, defendant 4, 
and then one fourth of the estate to de¬ 
fendant 3 and the remainder to defen¬ 
dant 3's son, defendant 5. That is to say, 
she took it upon herself to divide the en¬ 
tire property among her daughters and 
the daughter's son. That is not a sort of 
disposition by a widow which can be sus¬ 
tained under the Hindu law, and we do 
not think that any of the cases which 
have been cited lends support to a claim 
of this nature. In the case of Rmnasami 
Ayyar v. Vengidusavii Ayyar (1) the gift 
was made on the occasion of marriage. 
Here the finding of the Subordinate Judge 
is that it was not proved that there was, 
as suggested, an oral gift at the time of 
the marriage supplemented by the execu¬ 
tion of proper documents sometime after¬ 
wards. In the case of K. iidutmTmici v. 
Narasimha Charyulu (2) the gift in fa¬ 
vour of a daughter of the family was 
made by the manager. It was found that 
it was a reasonable gift, having regard to 
the circumstances of that case. The main 
circumstances as mentioned there were 
that the family owned very large family 
properties and that apparently a very 
small portion of the property was given 
to the daughter. Similarly in Anivilla 
Sundararamnyycb v. Cherla Sitamma (3J 
what was given was only 8 acres of land 
belonging to a very wealthy family, the 
possessions of which consisted of more 
than about 200 acres of land. 

No doubt, the gift was made some 
years after the marriage, but the circum¬ 
stances of that case were totally different 


1. (1899) 22 Mad 113. 

2. (1907) 17 M L J 528. 

8. (1910) 33 Mad 628=10 I C 56. 
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from the circumstances of the present 
case. The next case wliich is relied upon 
is Churavian Sahu v. Gopi Sahu (t). In 
that case the gift appears to liave been 
made on the occasion of the daughter > 
grihapravesam ceremony, a ceremony 
connected with marriage, and it was es¬ 
pecially on that ground that the validity 
of the gift was upheld. We do not think 
that any of these oases can support the 
proposition that a widow is entitled to 
divide tlie entire property of her husband 
among her daughters and daughters' cliild- 
ren or that, the fact that portions of the 
estate are given away at different times, 
can validate such a disposition. This ap- 
peal is dismissed with costs. 

In A. S. No. of 1915. 

All that is stated in the plaint in the 
suit in which the appeal arises, is that 
the widow, defendant 2, has caused trans- 
fer of pattaha in the name of defen- 
dant 4 with respect to a portion of the 
land in dispute in this suit. There is no 
allegation that there had been an aliena¬ 
tion by means of a conveyance and that 
alienation was to be set aside though, as 
a matter of fact, a deed of gift had been 
executed in favour of defendant 4. Nor 
was there any issue raised as regards the 
validity of the deed in favour of defen¬ 
dant 4. Issue 6 refers only to the trans¬ 
fer of pattihs. That being so, there is no 
reason to differ from the conclusions of 
the Subordinate Judge. Then, as regards 
items 20 to 22, the findings of the Sub¬ 
ordinate Judge must be upheld The ap¬ 
peal (No. 213 of 1915) will be dismissed 
with costs. 

S n./r.K. Apjyeals dismissed. 

4 (1910) 37 Cal 1=1 I G 945. - 
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Sadasiva Aiyar, J. 

Public Prosecutor —Appellant. 

V. 

Attaivar Rama Rao —Accused. 

Criminal Appeal No. 680 of 1916, De¬ 
cided on 2nd February 1917, against the 
order of Second Class Bench Magistrate, 
Mangalore, in Bench Case No. 133 of 
1916. 

Madras District Municipalities Act (4 of 
1884), S. 222—Draining offensive liquid into 
public street devoid of side drains is offence- 
An occapier of land within a Municipal area 
who lets offensive liquid to flow out of the land 
into a public street, is guilty of an offence under 
8. 222, Madras Dstrict Municipalities Act, even 
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where no side drains are provided for the street, 
15 ^fa.l 01 and 20 Ma’l 121 . Foil. TP 458 C 1] 

K. P- Lakshmana Rao —for Accused, 

Judgment. —The majority of the 
Bench have acquitted the accused (res¬ 
pondent in this appeal preferred by the 
Government), evidently on the view that 
|Where there are no side drains provided 
'for a street, the occupier of a laud in a 
jMuni?ipal area cannot be convicted under 
S. 222, District Municipalities Act, even 
if he lets olTensive water or other liquid 
matter so as to flow out of the land into 
the street. Their above view is clearly 
erroneous, f^ueen.Empress v. Scvuclap- 
pnyar (1) and Emperor v. Nagan Clietty 
(2). The order of acquittal is reversed 
an;'? the accused is directed to he re-tried, 
as no evidence has been let in on the side 
of the accused and no findings of fact seem 
to have been arrived at by the Bench be¬ 
fore lliey disposed of the case on the 
above vio.v. 

s N /R K. _ Ajtpeal all owed . _ 

1 . 15 Mad 91 

2. (1907) 30 Mid 221. 
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Sl’I-KCKIt AND KRISJINAN, JJ. 

V. Ranga Rao —Plaintiff—Appellant. 

V. 

Kithori Ammal and others —Defendants 
— Respondents. 

Second Appeal No 855 of 1916, De¬ 
cided on 14th August 1917, against 
decree of Disb. Judge, Coimbatore, in A. 
S. No 176 of 1915. 

(a) Evidence Act (1872), S. 92 —Uncondi¬ 
tional document—To introduce condition in 
document which is unconditional on its face 
amounts to varying its terms. 

To iutroduce a condition into a document that 
is on its face an absolute aud UDconditional 
document is sub-taniially to vary its terms within 
the meaning of 3. 92, Evidence Act. LP **58 C 2] 

(b) Deed — Construction—Gift deed pro¬ 
viding thatdonee served donor and wished to 
continue services to her conveys to donee pro¬ 
perty to hold same unto donee as and from 
date of death of donor—Rendering service is 
motive and consideration for gift—Oral evi¬ 
dence is inadmissible to prove revocability 
if future services are not rendered—Dolor’s 
intention was to postpone enjoyment till her 
death but donee’s right vested in property 
with execution of gift-deed. 

A deed of gift after reciting that the donee 
had served the donor faithfully for the period of 
ten years and upwards and wished to cootinuo 
his services to her, went on to provide that the 
donor gave, granted and conveyed to the donee 
certain property to hold the sam') unto the donee 
as and from the date of the death of the donor. 

Htldf (1) that the rendering of services was 


not the consideration but the motive of the grant 
and was irnmatorial: 

(2) that oral evidence was inadmissible to prove 
that the gift was revocable by the donor if future 
services were not rendered; and 

(3) that the intention of the donor was only 
to postpone the eojoymeut of the property till 
her death and that the vesting of rights took 
place as soon as the deed was executed and re¬ 
gistered and the gift was completed. (P 458 C 2) 

(c) Deed—Construction—Expression of in¬ 
tention leading to making of document does 
not control clear dispositive words—Motive 
for making gift it no critertion to determine 
whether gift it absolute or otherwise. 

Vet Krishnariy J .—Any expression of the in¬ 
tention of the parties that leads to the making 
of a deed cannot be taken to control clear and 
unambiguous dispositive words in it. Statements 
of motives for making a gift are not relevant in 
considering whether a gift is absolute or con¬ 
ditional [P 459 C I, 2] 

C. Madhavayi Nair —for Appellant. 

R. N Aiyaytgar, Renere. Tirximalai 
PiUni and T. Arumainatham Pillai 
for Re8pnndenf<5 

Spencer, J.—As T understand Ex. 1. 

I feel no doubt that it is in terms an 
absolute gift deed of immovable property, 
the donee’s possession of which is pest, 
poned till the happening of a certain 
future event, namely, the death of tbe 
donor. When the clause reserving to the 
donor power of revocation at her mere 
will which, if it bad remained, would 
under S. 126, T. V. Act, have invalidated 
the gift, was struck out from the draft deed 
by consent of the parties, all that con¬ 
ditional character w hich the draft pos¬ 
sessed was taken away from the deed as 
finally executed. The learned Jndge was 


1 error in thinking that because there is 

jme ambiguity about the expression: 
whereas the donee has .‘served the donor 1***^ 
lUv for tbe period of ton veafs and upward 
id wishes to coniinue bis services to her, 
ral evidence could be let in to prove that 
iture service was an essential condition 
! the contract. As in Madhavrao 
iwar V. Kashibai Dattubhai (!)■ 
jnderingof the services was not the con 
deration but merely the motive of tM 
rant, and the motive in this case ^ 
nmaterial. I consider that to introdD^ 
condition into a document that is oo i“ | 
.CO an absolute and ouconditional dooo- 
lent, is aobstantialiy to very its teroi^ 
ithin the meaning of S. 92, 
ot Respondent’s counsel has attempt 
) support the lower appellate 
“cision on the ground that the wor 
to hold the same unto the donee as 
om the date of the d eath of the do noj^ 
1. fl9i0) 2A Bom 237=5 I O 599. 
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together with reference to future services, 
indicated that the parties intended that 
no interest should vest in the donee until 
the death of the donor, and, therefore, 
that the attaching of a condition as to 
service during the donor’s lifetime could 
be proved as a condition precedent to the 
gift taking effect. 

I am of opinion that the above words 
only implied that enjoyment was deferred- 
The words, ‘‘doth hereby give, grant and 
convey unto the donee”,indicate that an 
immediate interest in the property was 
vested in the donee as soon as he accepted 
the gift and the deed was registered. To 
hold otherwise would be tantamount to 
holding that the deed partook of the nature 
of a testamentary disposition and this 
position has been abandoned as untenable 
from the beginning. I, therefore, con¬ 
sider that oral evidence was inadmissible 
to prove that defendant 1 was entitled 
to revoke her deed of gift Accardingly 
the appeal is allowed and the District 
Judge will take hack the appeal on his 
file for a decision on the issues other 
than issue 2. Respondent 1 to bear 
her own and appellant s costs in this 
Court. Costs in the lower appellate 
Court will be provided in the final de¬ 
cree. . . 

Krishnan, J. —I agree that Dx. 1 is in 

terms an unconditional and absolute deed 
of gift. The operative words in it are 
not made subject to any conditions atali. 
The clauses beginning with whereas are 
merely recitals of motives which led up 
to the making of the gift, but they do 
not affect the nature of the gift itself. 
Any expression of the intention of the 
parties that led to the makingof the deed 
could not be taken to control cley and 
unambiguous dispositive words in it: see 
•the observations of the Privy Council in 
Lalit Mohun Singh Boy v. Chukkun Lai 
Boy (2). No doubt Ex. 1 provides that 
the property 'is to be held unto the 
donee as and from the date of the death 
of the donor.” Considerable argument 
was addressed to us on the meaning of 
this expression. The learned advocate 
for the respondent contended that it post¬ 
poned the vesting of anyrightunder Ex.l 
till after the death of the donor and not 
merely the enjoyment of the property. 
I am unable to agree with him. As the 
clause just previous '* gives, grants and 
conveys” the property to the done e, con- 

2^ (^834=24 1 A 76 (P C). 


AMMAli (Krishnan. J.) 

sistently with that, 1 think, we must 
take it that the intention under the clause 
in question was only to postpone the en¬ 
joyment of the property and tlio \esting 
of rights book placs as soon as the deod 
was executed and registorod. and the gift 
was completed. The point is of import¬ 
ance in considering whetdier oral evidence 
was admissible to show that ttio parties 
had agreed th.t the dead should fail if 
the donee did not serve tiio donor till hei 

death. 

If it is ’an agreement in defeasance of 

the gift, as it must necessarily he taken 

to be if the right to the property vested 
in the donee on execution of the deed and 
only the enjoyment was postponed, ad¬ 
mittedly S.92 IRidence Act, will prevent 
oral evidence of it being given. It was 
argued that the cordition to serve till the 
donor’s death was a comiition precedent 
to the vesting of any right iindei l>x. 1 
and so could bo proved by oral evidence 
under S. 92. Cl. (d). I am unable to 
agree with this argument, as I think 
that the right in the property at once 

vested in the douee under Ex. 1 and it 
was only the possession and enjoyment 
of the property that was postponed. The 
deed of revocation executed by the donor 
shows that she her=self understood that 
only possession was postponed. It was 
also urged that because Ex. 1 says that 
the donee was wishing to continue ini-he 
donor's service, oral evidence was admis¬ 
sible to prove that the deod was a condi¬ 
tional one. It is difficult to follow this 
argument. Under what proviso to S. 92 
such evidence is almissihlo is not stated. 
There is nothing ambiguous in the gift 
itself under Ex. 1 that requires to be 
explained by oral evidence I have al- 
ready held that statements of motives for 
making a gift are not relevant in consi¬ 
dering whether a gift is absolute or coo- 
ditional. I hold that oral evidence was 
not admissible to show the deed was re¬ 
vocable by the doner if future servicfes 
were not rendered by the doneo; and 
therefore, the finding of the District 
Judge on that evidence fails. I find that 
the deed of gift is an absolute one. I, 
thereiore, agree bo the order proposed by 
my learned brother. 

Appeal allowed. 
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ABDUR Rahim akd Srinivasa 
Aiyangar, -T.T. 

Liugavi Krislnia Bhupathi and others 
— Re fend ant b—A m el Ian ts. 

V. 

Kovvuri Basivireddi Garu and others — 
Paint i ft's—Respondents. 

Civil Appeal No. 177 of lOlo. Decided 
on 2 -lth January 1917, aj^ainst decree of 
Temporary Sub-Judge, Vizagapafcam, in 
Original Suit No. o of 1914. ’ 

Transfer of Properly Act (4 of 1882), 
S. 101—Sale of mortgaged property to mort¬ 
gagee— Mortgage whether extinguished or 
alive—Intention of parties determines. 

Where a mortgaged propeity is sold to the 
mortgagee it is ahvajs a question of factwhe- 
ther it was the inleniion of the parlies to extin- 
cui«h the mortgage or to keep it alive. 

CPiCO C 2] 

A mortgagee bought the mortgaged property 
which was at the time of sale under attachment 
in execution of a money-decree against the mort¬ 
gagor. The sale was held to be void; 

JJeUf". that the mortgage must be held to sub¬ 
sist, inasmuch as it could uot possibly be pre¬ 
sumed that even if the sale was found to be in- 
orerative. the mortgagee intended to forgo the 
mortgage s^hich he had on the property. 

[P 4G0 C 1, 2] 

B. Naraimha Rau—ior Appellant. 

D. AppaRaii, P.Narayananiurihi and 
P. Somasundaram —for Respondents. 

Judgment —The appellants were de¬ 
fendants 1 to 3 in the suit which was 
instituted in order to recover the money 
due on the mortgage executed in favour 
of the plaintiff of a half share in a village 
called “Tirigani” in the year 1896 sub¬ 
ject to defendant I’s mortgage executed 
in 1877. The plaintiff afterwards bought 
that half share in 1906. Defendant 3 who 
had a money decree had, however, attached 
the property before the sale'to the plain¬ 
tiff. In the course of the litigation that 
followed in consequence of the sale to the 
plaintiff, it was held that the sale was 
void inasmuch as the property was under 
attachment at the time. The plainbifi’s 
purchase, having thus failed, he now sues 
to recover the mortgage amount due to 
him under the mortgage of 1896. It is 
contended that since he obtained a sale of 
t-.he half share, the mortgage in his favour 
became extinguished We do not think, 
that the contention is at all tenable. The 
sale has been found to be void. That 
being so. the mortgage must be held to 
subsist. We ought to have mentioned 
that the first defendant after the date of 
the sale being set aside in the previous 


Suit No. 198 of 1907, had purchased one- 
half share in the village from defendants 
himself in 1913 and it is on the basis of 
this purchase that he resists plaintiff’s 
suit. We do not think that S. lOl, T. P. 
Act, applies at all in favour of the appel-j 
lanb. In cases ofthis character,all the de-j 
cided esses treat the question as one of the! 
intention of the purchaser, whether hein-^ 
tended to keep his mortgage alive or not. 
Here the plaintiff could not possibly have 
intended to forgo his mortgage if the sale 
was held to he bad. It could not pos¬ 
sibly be presumed that even if the sale 
was found to be inoperative, still he in | 
tended to forgo the mortgage which he 
had on the property. 

The next question which was argued 
before us was, that in the suit of 1907 as 
between the plaintiff and defendant 3 an 
issue had been raised in the lower Court 
as to whether the plaintiff, in case the 
sale was found to be void, was entitled 
to any relief on the basis of the mortgage. 
This apparently was not pressed and was 
never tried. And we do not think that 
it could have been tried having regard to 
the nature and the scope of that suit- 
The appeal fails and is dismissed with 
costs. The memorandum of objections is 
dismissed. 

S.N./r.k. Appeal dismissed. 
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Abdur Rahim, J. 

■Segu Baliah—Petitioner. 

V. 

N. Ramasamiah —Opposite 
Civil Revn. Petn. No 12U of 19^. 
•ecided on 13bh March 1917 , againstorder 

fDist Judge, Kuroool. D/-20th Septet- 

fa) Provincial insolvency Act (A:-i 
-Permission can bc^ granted to ® 
jceiver to prosecute insolvent 
hich is sufficient for protecution tbous 
ot for conviction — Penal Code ( 

5. 421 and 424. ,w,rniiS' 

It is open to a District Court to gran P® 

Dn to the OfEciil Receiver to prosecute 
Ivent for an offence under Ss. 421 '*5 

p. C. upon the strength pur¬ 
port, which is suflScient material for « ^ 

ise though it may not be evidence on 
nviction can be legally based: *^*-p ,gi c ll 

ll. 303, Dist. j 476 

(b) Criminal P. C. (1898). Ss. and 

Permission to prosecute infolveni 

,action or order under S. report 

Permission granted by ...yant under 

r Official Receiver to prosecuU msoi 5 jo 

. 421 and 424. Penal Code, does not amon 
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a sanction under S. 195 or to an order under 
S. 470, Ctimmal P. C. LP 461 C l] 

(c) General Clauses Act (1897), S. 26 
Offence falling under Penal Code and In¬ 
solvency Act — Prosecution may be under 
either enactment. 

Whore a special enactment deals with an 
oSonce similar to an offence dealt with by a 
general enactmeut, it does not follow that the 
provisions of the general enactment are repealed 
10 that extent. The prosecution in such a case 
may be under either of those enactments as pro¬ 
vided bv S. 26, General Clauses Act: 22 Cal. 131 
Disf. tP 461 C 1,2] 

.4. Siindaram—loT Petitioner. 
Judgment.—This is not a case of an 
order either under S. 195 or S. 476, Cri¬ 
minal P. C. It is a permission granted to 
the Receiver, who is an officer of the Dis¬ 
trict Court, to prosecute an insolvent 
who, within the knowledge of the Re¬ 
ceiver or upon the information available 
to the Receiver, is alleged to have com¬ 
mitted an offence under Ss 421 and 424, 

I. P. C. The learned counsel for the peti¬ 
tioner contends that the report of the Re¬ 
ceiver is not evidence and cites a ruling of 
the Allahabad High Court in Naiid Kishore 
V. Sitraj Mai (l), holding that a convic¬ 
tion based on such a report is not legal. 
But that has nothing to do with the pre- 
,seDt case. What the District Judge has 
[done is only to grant permission to the 
iReceivor to prosecute the insolvent, as it 
is alleged that he has committed an 
offence of the nature described. 

Then it is argued that the prosecution 
ought to he under S. 43, Provincial In¬ 
solvency Act, and I am asked to hold 
that that section virtually repeals Ss. 421 
and 424, I. P. 0. Taking for instance 
S. 421, the offence with which it deals is 
not exactly the same as is covered by 
S. 43, Insolvency Act. But apart from 
that, S. 26, General Clauses Act is quite 

express on this point. It says; 

“where an act or omission constitules an offeuce 
under two or more enactments, then the offender 
shall be liable to be prosecuted and punished 
under either or any of those enactments, but 
shall not bo liable to be punished twice for the 
same offence.'' 

The authority relied upon on behalf of 
the petitioner, i. e., the case reported as 
Chandi Pershad v. Abdur Rahman (2), 
was not one in which the prosecution was 
under Ss. 421 or 424, I. P. C. But I may 
observe that if this case is intended to 
support a general proposition that because 
a special enactment deals with an offence 
similar to the offence which is dealt with 

~~1. A I R 1915 All 308-29 I C 998=37 All 429. 

2. (1896) 22 Cal 131. 


by the Indian Penal Code, therefore, the 
provisions of the Indian Penal Code 
should bo taken to have been repealed to 
that extent, I am not prepared to accept 
that proposition. In the Calcutta case 
the provisions of S. 26, General Clauses 
Act, were not apparently brought to the 
notice of the learned Judges, and those 
j)rovisioQS to my mind are too clear to 
be ignored. The petition is dismissed. 
S.N./li.K. Petition dtsmi.'ised. 
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Abduu Rahim and Srinivasa Aiyan- 

G AR, J J • 

Plorina Mai'tics —Appellant. 

v. 

M. h. Pinto and another Respon¬ 
dents. 

Second Appeal No. 404 of 1915, Dacid- 
ed on 22na March 1917. against the de¬ 
cree of Dist. Judge, South Kanara, in Ap¬ 
peal Suit No. 344 of 1914. 

la) Contract — Construction — Provident 
Fund rules—Bonus can be given only to no¬ 
minee—Testamentary disposition of bonus is 
ineffective against nominee — Provident 

^^Under the rules of a Provident Fund, whoso 
obiect was to provide for the family of the deceas¬ 
ed members out of its funds, every member 
obtained a policy by which the society 
took to pay a bonus to his latest nominee. 4he 
nomination, however, could be superseded by a 
fresh nomination, in which case tho ineral^r 
was to surrender tho last nomination list to tho 
society and the new nomination was to be sanc¬ 
tioned by them L.. one of the membir.s, uomi- 
uated defendant 1 under the rules. Subsequently 
she made a will bequeathing the bonus to the 
plaintiff. In a claim by the plaintiff for the 

bonus: , i 

fleW: ( 1 ) that under tho rules of the bund, 

the latter contracted to pay the bonus only to 

the nominee and that, as b3twcen the estate of 

the nomioator and tho nominee, the latter was 

entitled to it; (2J that the will of L. did not ope¬ 
rate as a nomination of the plaintiff and that 
defendant 1 was entitled to the bonus. 35 ii/aa 

162; 37 Pom 471 and AIR 1915 Cal 9, .Disi. 

[P 463 C IJ 

outer. — The nomination amounted to an 
assignment of the bonus and was intended to 
operate as such. I P463 C 2J 

(b) Provident Fund— Rules of — Nominee 
not party to contract — Legal personal re¬ 
presentative of deceased member only can 
enforce contract and must hold money for 
benefit of nominee. 

It may be that, if the nominee is not a party 
directly or indirectly to the contract between 
the member and the Fund, the only person who 
can enforce tho contract is tho legal personal 
representative of the deceased member, but, on 
recovering the money, the representative must 
hold it for the benefit of the person who, as 
against the estate of the deceased member, is en- 
Litled to it. [ I' 103 C 1] 
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Sitarama Rno —f'^r AppolKnt. 

C. V. A} 2 iTntliolcrishna Aiytr — for 
Respondents. 

Srinivasa Aiyangar, J. — The ques- 
tion raised in this ai)p 0 al is ^vhether a 
sum of money pail into Court hy defen¬ 
dant 2, the Roman Catholic Provident 
Fund. Miagilore, 1 )o’ot4s to the plaintiff 
or defendant 1. The Roinia Cibholic Pro¬ 
vident F'lnl is a;j unregistered voluntary 
'association in tho nature of a club 
managed hy a committee, Its object is 
to make provi-^ion for the family of the 
deceasol me[nhci= out of the funds of the 
society in accord ince with its rules, which 
are subject to alteration. One Tiuoia 
Fernande.' joined the society as a memhor 
and, according to the rales of tiie society, 
obtained wliat iscillad a'policy’ by which 
the society un ierto k to pay a certain 
sum called ‘bonus’ to the person named 
in her latest nominee list and, in the ab¬ 
sence of such a person, to those who are 
declared to bo leg^l heirs by evidence ap¬ 
proved of fjy the Directors. According 
to the rules of tiie society the poHcv was 
not assignable an 1 a member can only 
nominate a member of his or her family 
— the family for this purpose is the wife 
or husband as the case may bo and child¬ 
ren—unless the Managing Committee ex¬ 
pressly permits tho nomination of any 
other person. The nomination list may 
be changed by a new noaiiuabion, but the 
change must ho sinctioned by tho com¬ 
mittee before it becomes operative, and 
in any case the revoked nomination list, 
of which the member retains a duplicate, 
must in all cases bo surrendered bo tlie 
Fund and .sent along with the now nomi¬ 
nee list. 

The duplicate nomination list is looked 
upon as something like a debenture, 
ijucia Fernandez brst nominated her hus¬ 
band, and on iiis death in l90i with the 
sanction of the committee nominated do 
fendant 1 Fiorina Marties, the wife of her 
younger son. Defendant 1 says that the 
nomination was really an assignment to 
her of the bonus in cansidarabion of the 
sum of Rs. 300 due to her from Dacia 
Fernandez. Whether Rs. 300 was owing 
to her or not, there can be no question 
that Lucia and defendant 1 agreed that 
the bonus should belong to the latter, for 
the policy and the duplicate of the new 
nomination list were delivered to defen¬ 
dant 1; thereafter she paid tho subscrip, 
tions or calls due by her mother-in-law. 


The mother-in-law as between herself 
and defendant I ceased to have any in¬ 
terest in the bonus or any liability for 
the calls. In 1918 Lucia Fernandez ap- 
parently quarrelled with defendant land 
attempted to revoke the nomination and 
substitute the plaintiff, her elder son, as 
henefieiary. She was unable to return 
tdie previous nomination list and the 
committee, after inquiry, declined to sanc¬ 
tion the nomination as they were entitled 
to do. She did nothing thereafter to get 
the Fund to accept the plaintiff, as the 
nomines. Bub on 16th May 1910, a few 
days before her death, she purported to 
bequeath the bonus to the plaintiff. The 
plaintiff has also obtained Probate of the 
Will and is the raprassnt ibiva of Lucia 
Fernandez. The questioo is bo whom 
does the bonus’belong, the plaintiff or 
defendant 1. Thara is now no question 
of who is ontiblad to bring an action 
against the Funl to recovor the amount 
due on the policy, for the money has been 
paid into Court; the question is as to tbs 
beneficial ownership of tho money. 

The first Court hall that the policy 
amount was bha property of the deoaa^cl 

IjUcia Feroanlaz, that tha nominabiondid 
not pass any interest wliitsoevar to the 
nominoa an 1 that tha plaintiff as th9 
gates wasonbitlal to it subjact to th® 
repayment of the subscriptions p^il ^ 
defendant 1 to keep up the policy, an 
the sum of Rs. 300 due to her as debt. 
On appeal, the District Jud'e held tha- 
the plaintiff as legatee was not entitle 
to the amount but that ha became t ® 
latest nominee of Lucia Foruandaz tbouS 
his nomination was not accepted or 
tioned by the Pnnd. This is obvious V 
wrong: for the nomination can be change 

only in conformity with the rules and b cy 

seem to have boan framed wish a view o 

prevent a fraudulent orimproporchangeo 
nomination by insisting on the production 
of the previous nomination list and requir 
ing tho sanction of bhecorn'iiittea. Tboo 
ject of the Fund requireslthat tha members 

should not have an unrestrictel right o 

disposal over the bonus and tha ru as. 
therefore, give only a limited power o 
appointment. It is not said that the com 
inibtea were actuated by an improp® 
motive in deolicing to accept the nomi¬ 
nation and Lucia Fernandez hers® 

apnarently gave up the idea 

the plaintiff under rules. It has not 0 

conbeudoi that the will itself operated as 
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a nomination of the plaintiff. In fact 
the learned pleader for the respondent 
practically conceded that the plaintiff 
cannot clain^ as a nominee. He supported 
the view taken by the trial Judges, viz., 
that the policy amount was the money of 
the testatrix and passed to her represent¬ 
ative, and contended that if defendant 1 
had any claim against the estate as a 
creditor or otherwise she must enforce 
it l)y other proceedings. 

He strongly relied on the decision of 
this Court in Oriental Government Seen- 
riiy Life Assurance Co Ltd. v. Vantedu 
Amviiraju (1) and on Shankar Vishva- 
nath Wagh v. (Jmabai Sadashiv Wagle (2) 
and Ishani Dasi v. Gopal Chandra 
Dey (3) in Bombay and Calcutta. It ap¬ 
pears to me that these cases do not touch 
the present question. Whatever may be 
the meaning of the words for the benefit 
of wife and children’ in an ordinary Bife 
Insurance Policy taken out by a person 
without any understanding or agreement 
jwith them, he may even be unmarried, 
in a case like this where the nominee by 
|agroecnont with the nominator was en- 
•[titled to the money, there can bo no 
jquestion that, as between the estate of 
Itho nomiuitor, and the nominee, the 
latter is entitled to it. The power of 
revocation and re-nomination which the 
member possesses under the rules, which 
are incorporated in the contract between 
tlie member and the Fund, may enable 
the Fund to discharge its liability under 
the contract by paying to the latest 
nominee without concerning itself with 
the rights of other persons to the bonus 
jagainst the member or her nominee. It 
may also be that if the nominee is not a 
party directly or indirectly to the con¬ 
tract between the member and the Fund, 
the only person who can enforce the 
contract is the legal personal represent¬ 
ative of the deceased member, but on 
recovering the money the representative 
must hold it for the benefit of the person 
who as against the estate of the deceased 
member is entitled to it. As said by 
Holmes, Tj. J.: 

“There is no inconsistency between a right of 
action being under the omplete control of a 
litigant and the fruits of the action being held 
by him for the benefit of a third party: Kenney v. 
Employers' IMhiUtij Assurance Corporation (4 ).“ 

r(ibT‘i) 35 Mad lt) 2 =’lo Y '0 2G3. 

2. (1013) 37 Bom 471=19 I C 7.3G. 

3. A I R 1016 0=26 I C 23G, 

4 . (1001) 1 Ir Rep 301. 


In Ashhy v. Costin (5). the rules of an un¬ 
registered Friendly Society provided for 
thopaymentof certain allowances to the 
relatives of a deceased member in such 
proportions as the Committee should 
determine unless the member bequeathed 
it by will. A member died leaving a 
sister, but without making a will. The 
Society paid the death allowance to the 
sister, and the plaintiff, theadministrator 
of the deceased, brought the action to 
recover the money from the sister, on the 
ground that the stipulated allowance was 
a part of the assets of the deceased and 
the sister was uot entitled to it. The 
action was dismissed, the Court holding, 
that the money was not the money of the 
deceased, but could have become his only 
by his exorcising the power given to him 
by the rules by making a will, in which 
case it would become his assets. This 
decision was followed in Laties, In re. 
Davies v. Davies (G) and cited with ap¬ 
proval in Dennet v. Slater (7), these 
being oases of registered societies, regis¬ 
tered under the Friendly Society s Acts. 
That, I think, makes no difference for 
the present purpose, and in all these 
cases the principle adoi*ted was that if 
under the contvaob between the member 
and the society, the society undertakes 
to pay a particular jierson, that person is 
entitled to tlie money, though the mem¬ 
ber may have the power to select any 
person he chooses and though the nomi¬ 
nation mav be ambulatory in character 
so as to enable the member at his entire 
discretion to change the nomination or 
even to make the Fund his own by merely 
observing the formalities prescribed by 
the rules. The present is a much stronger 
case, for, in my opinion, the nomination 
paper signed by Lucia amounts to an 
assignment of the bonus and was in¬ 
tended to operate as such. It is however 
unnecessary to go so far. Defendant 1, 
then, iseutitled to the whole of the bonus 
paid by defendant 2. The plaintiff s 
suit must be dismissed with costs through¬ 
out and the money in Court should be 
paid to defendant 1. 

Abdur Rahim, J. —I agree 

S.N./ii.K. Ajypeal allowed. 

.6. (1088) 21 Q B D 401. 

0. (1892) 3 Ch G3. 

7. (1899) 1 Q B 45. 
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Wat-lts, G. J. and Seshagtri Aiyar. T. 

ChiiJaviharaniithd Thamhiran an 1 
‘inothd —Plaintill’s—Appellants. 

V, 

P. ‘V. yialLisiva j\Iu/^aj,ar others 

Defendants—Respondents. 

Appeal No. 399 of 1915. Decided 
on 22nd i^larch 1917, against decree 
of Sub.Judge, Tinoevollv/in Original 
Suit No. 36 of 1913. 

(a) Civil P C. 1(1908),lO 1, R 8—Trust pro¬ 
perty—Tambirans of mutt representing wor- 

hippers can sue to set aside alineation of 
mutt properly made by Mahant and for de- 
Ijvery of possession to succeeding Mahant. 

lambiransof a mutt represonting all the wor* 
•hipperscan sue under O. l.R.e. Civil P. C.. 
lor a decla^^tiou that an aliendiion made by the 
mahant 15 not binding on the mutt and that 
po-sisession should be banded over to the succeed* 
ing niabant. Such a suit stands in some respects 
on the same footing as an information filed by 
the Attoruej-General in England on the informa¬ 
tion of relator.5 to recover charitable property 
alienated by a trustee. i p .ntd n oi 

(b) Trust-Beneficiary, rights of, menttnl 
ed 1 ruslee if estopped from suing for pos¬ 
session beneficiary can move Court to de¬ 
prive wrong-doer of possession and deliver 
it to trustee. 

The general right of the beneficiarie? of a trust 
IS to see that there is no violation of the trust, 
and If the trustee does not discharge his duties 
properly, to appiy for Lis removal and for the 
appointment of a new trustee. But where a trustee 
IS estopped from suing to recover possession and 
the beneficiaries do not desire his removal, the 
cestui tiue irusteut should Lave the right to move 
the Cjurt to deprhe 'he wrong doer of his pcsses- 

lo the tfuste . [P 465 C 2] 

(c) Trusts Act (1882), S 63 and Limi- 
la ion Act{ 1908), S. 10-Beneficiary can 
take necessary steps to place trust properly 
in hands of trustee. 

Secctiou G3. Trusts Act. if read along with 

10 , Lim. Act, clearly lays • down that wher¬ 
ever trust property has gone into the hands of a 
stranger, the beheficiary can take all the neces¬ 
sary stepj to place it in the hands of a person 
who cun legally administer the trust. 

, , LP 466 C 2] 

(d) Limitation Act (1908), Art. 144-Ad- 
verae possession against trustee becomes ad¬ 
verse also against beneficiary—Adverse pos¬ 
session. 

A beneficiary derives his right to sue through 
fais trustee. He is only the alias for him. Thus, 
what 18 adverse to ths trustee is also adverse to 
the person who derives his right tosui through 
mm. Alt. 144. Sch. 1, Lim. Act, applies to a suit 
by a beneficiary to recover possession of the trust 
property. [P 463 C 1] 

o. brtnivasa Aiyangar^ T. Narasimhi 

Aiyangar and V. Hagkavachariar—for 
Appellants. 

T, Jia7igachartar, A. Krishnaswami 
Aiyar, S. Arayamudha Aiyangar and 
0 . Krish7iamachariaT-~lor Respondents. 
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Wallis, C. J. —This is a suit brought 
by the two plaintiffs with leave under 
O. I, K. 8, Civil P. C., J 908, as represent¬ 
ing themselves and other tambirans and 
disciples of the suit mutt, to declare cer¬ 
tain alienations made by the mahant in¬ 
valid and have the property alienated 
handed over to the mahant, defendant 1 . 
The mahant having died during the pen¬ 
dency of the suit and been succeeded by 
plaintiff 1 , the plaint was amended ac¬ 
cordingly and now prays for possession 
to be given bo plaintiff 1. The Subordinate 
Judge has held that mutt i)roperti09 as 
such are not trust properties and that 
consequently the suit is not barred under 
S. 92, Civil P. C., but he has also held 
that the plaintiffs are nob entitled to sue 
for possession to be given to defendant 1 
and that the suit must be treated as one 
for a declaration and is barred under 
Art. 120, Lim. Act. If the suit proper¬ 
ties were held by the Pandara Sannadhi 
oa trust, 1 think the Subordinate Judge 
was wrong in holding that the claim for 
possession was nob maintainable and that 
the suit was barred under .Art. 12, 
Lim. Act. 

As regards the first point, it seems to 
me that the present suit, w’hich is brought 
on behalf of all the beneficiaiies, stands 
in sorue respect on the same footing as an 

information filed by the Attorney-General^ 
in England on the information of relatorsi 
to recover charitable property improperly 

alienated by the trustees. This was thei 
regular method of recovering charity pro¬ 
perty improperly alienated, and it bas been 
explained that in such a proceeding tbe 
beneficiaries are the persons on whose be¬ 
half the infermabion is brought and that 
the function of the Attorney General re¬ 
presenting the Crown as parens patriae is 
simply to bring the case to the attention 
of the Court and ask it bo provide for the 
due execution of the trust by securing for 
it the properties that belong to it. Go 
such information the Court of Chancery 
recovered the property so alienated by 
caucelling the conveyance and directing 
possession to be given up to the trustees, 
who ex hypobhesi did not formally occupy 
the position of plaintiffs in the suit, St- 
Mary Magdalen, Oxford v. Attorn^- 
General (1,* Attorney General v. Flint (2i, 
and in the former case, it. was held that 
the clai m fo r relief was barred by limi^ 

1. (1657) 6 H L C 189. 

2. (1844) 4 Hare 147. 







1918 Chidambaeauatha V. NallASIva (Sesliagiri Aiyar, i.) Madras ■1G.> 


tion in the same manner as if the bene¬ 
ficiaries on whose behalf the information 
was filed had themselves been plaintiffs. 

The case svas argued on the footing that 
the mahant was in the position of a 
trustee. If this be so. there is no reason 
why the plaintifl's should not be treated 
in this country as performing the same 
function as the Attorney-General on an 
information and asking the Court to under¬ 
take the execution of the trust, and to re¬ 
cover possession of the suit properties 
which have been improperly alienated, 
such possession being given to the trustee 
as the person entitled to it on behalf of 
the institution. But, even if the mahant 
be nob in the position of a trustee, a ques¬ 
tion it is unnecessary to consider, I think 
that the plaintitTs,as held in Aru7iachal- 
lam Chettiarv. Velappa Tha?nbiran 
have sufficient interest in the institution 
to entitle them in India to sue under 0. 1, 

R. 8. Civil F. G,, in respect of an alleged 
wrongful alienation of mutt property, and 
that, if they are allowed to sue, there is 
no sufficient reason under our procedure 
for not granting them their full relief by 
ordering the property to be delivered to 
the press t mahant or to a receiver. 

As regards limitation, it the plain¬ 
tiffs have a right to sue, it arose at the 
time of the alienation or later, and is not 
barred under Art. 144 or under Art. 134, 
if that is the Article applicable, and I 
think the possession of the alieuee^ must 
be regarded as adverse to the institution 
and to the plaintiffs who claim on its be¬ 
half. 1 would therefore reverse the de¬ 
cree and remand the suit for disposal 
according to law. 

Seshagiri Aiyar. J.— The properties 
in suit were purchased by a Fandara 
Sannadbi of the Dbarmapuram Adheenam 
in the year 1869. Another Fandara San- 
nadhi sold them to the various contest¬ 
ing defendants in July 1901- The plain¬ 
tiff's are the bambirans of the mutt, ihey 
obtained leave under O. 1. B- 
P. C., 1903, to institute a suit on behall 
of all the persons interested in the mutt. 
Their case was that the properties be¬ 
longed to the mutt, and that their aliena. 
biou in 1901 was invalid. They prayed 
for a declaration that the alienation was 
not binding on the mutt and for posses¬ 
sion being delivered to defendant 1 who 
was at the time of bhe_suit_yie Fandara 
-23 I ^ 337- 


Sanuadhi. Since then, defendant 1 has 
died and plaintiff 1 has succeeded him 
in the office-. The plaint was thereafter 
amended to the effect that plaintiff 1 
should be given possession on behalf of 
the mutt. There has been some dispute 
as to the scope of this amendment and 
of the undertaking given by the plain¬ 
tiffs at the time. Although the lan¬ 
guage of the petition for amendment is 
not very clear it seems to mo that all 
that was agreed upon was that the par¬ 
ties should proceed on the footing 
the name of plaintiff 1 was to ho substi 
tuted for that of the deceased defen¬ 
dant 1. The alienee defendants raised 
various pleas. The Subordinate Judge 
disposed of the case on the pleadings. 
His conclusions were that the plaintiffs 
were not entitled to sue for possession, 
that they were not competent to ask that 
possession should he given to defendant 1 
and that the suit was barred by limita¬ 
tion, These findings were given on is¬ 
sues 1, 9 and 16 and the suit was dis¬ 
missed. The plaintiffs have appealed. 

The question which was debated wibl 
great ability at the Bar mainly related 
to the right of the plaintiffs to ask for 
possession in favour of defendant 1, u® 
head of the mutt. , The plaintiffs by ob¬ 
taining the leave already referred to re¬ 
present the whole body of the worslup- 
pers. They may be said to he the benefi¬ 
ciaries. There is no doubt that the legal 
owner of the properties is the Bandar i 
Sannalhi. Ordinarily he alone could sue 
for their possession and for other re¬ 
liefs in respect of thena. The 
right of the beneficiaries is to see that 
there is no violation of the_ trust, and. 
if the trustee does not discharge his 
duties properly, bo apply for his removalj 

and for the appointment of a new brus- 

^^\hes 0 are the ordinary reniedies 
but circumstances may arise which may 
estop the trustee from suing^ to recover 
possession and the beneficiaries may no 
desire that he should be removed from 
his office, in such cases, it is in the in¬ 
terests of the mutt that the cestui que 
trustent should have the right to move 

the Court to deprive the wrong doer ot 

his possession and to vest it in the trus¬ 
tee. The authorities in England, as F 
shall show presently, have recognized 
this right. The principle upon which 
the English Courts have acted is that: 
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“it is a rule iu equity which admits of no excep¬ 
tion that a CoU't of equity never wants a trui* 
tec." 

Once the Court is apprised that there 
has been a violation of the trust, it acts 
on the maxim that a trust shall never 
tail for want of a trustee. It is obvious 
that such a resort to the extraordinary 
powers of the Court should be made 
under exceptional circumstances. The 
authorities have laid down the limitations 
un ler which alone the beneSciaries would 
he permitted to sue for possession but 
the rule stands good that under proper 
safeguards the cestui que trustent have 
the right bo invoke the aid of the Court 
to deprive the trespasser of his wrong¬ 
ful iiossession and to vest possession in 
the trustee. Both the learned Advocate 
General and Mr. T. Rangachariar relied 
upon Ss. 59 and 63, Trusts Act. These 
provisions only relate to private trusts, 
but the underlying principles are ap¬ 
plicable to public and charitable trusts 
as well. S. 59, Trusts Act, lays down 
that where: 

"for any other rc.ison the execution of a trust 
by a trJiUee is impractic.^ble, the beneficiary 
may institute a suit for the execution of the 
trust," 

An inadvertant ratiBcation by the trus¬ 
tee in oflice of an alienation by his predeces¬ 
sor would be covered by clause ‘ the execu¬ 
tion of thetrusb by a trustee is impractica¬ 
ble.” This would let in the beneficiary. 
No doubt, he can only claim’thab the trust 
should be executed. That is to say, he 
can ask that the trust be administered. 
It would bo in the discretion of the Court 
when it is seized of the trust either to 
direct the existing trustee to carry out 
the terms, or to appoint a new trustee in 
that behalf, or to entrust the manage¬ 
ment to an interim receiver. By giving 
any of these directions, the Court would 
be executing the trust. There is no 
machinery iu this country for the Court 
itself administering to its fullest extent 
the trust until the objects of the trust 
and the fund aro exhausted Consequently, 
the Court often appoints a receiver until 
the right to the trusteeship is settled. 
S. G3 is a very important provision. 
Mr. T. Haugaebariar contended that tliis 
section expressly limits the right of the 
beneficiary to a bare declaration, and that 
consequently he is not entitled to ask for 
possession. I do nob think that the word 
declaration should be given snoh a narrow 
interpretation. Even in a suit for posses- 
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sion, there must be an antecedent declara¬ 
tion. I am inclined to think that the 
Legislature did not intend to prevent a 
beneficiary from suing for possession in 
favour of the trustee. The beneficiary is 
only entitled to a declaration in his own 
right, but that would not prevent him from 
asking that the declaration be followed 
up by giving possession to the trustee. 
However that may be, S. 68 is nob in 
terms applicable to charitable trusts and 
consequently its language is not oouolu- 
sive of the rights of a public trustee. If 
this section is read along with S. 10, 
Limitation Act, it is clear that wherever 
trust property has gone into the hands of 
a stranger, the beneficiary can take all the 
necessary steps to place it in the hands 
of a person who can legally administer 
the trust. 

As regards decided oases, the learned 
vakil for the appellant relied srtongly on 
Sharpe v. Sen Paulo Railtoay Vo. (I). L 
was decided in 1873. The decision was 
that individual beneficiaries were not en¬ 
titled to claim their share of a debt 
from the debtor. James L. J., pointed 
out that a bare allegation ‘ that the 
trustee would not sue" cannot give a 
right of action to the beneficiary. _ Then 
the remedies open under such circuro 
stances are pointed out. This is 0°^ ^ 
pronouncement that where a trustee 
could not sue (not would not sue) the 
beneficiaries are not entitled to claim 
that possession should be given to him. 
The same foamed Lord .lusbice a few 
months later held that a beneficiary oan 
sue for an injunction that a contract o 
the trustee should not be cornpl®^®d. 
Dance v. Goldingham (5). If a claim 
for an injunction is competent, I fail 
see why a suit for possession should not 
lie. The decision in Gandy v. Gan^ 
(6) is exactly in point. In that case, the 
trustees refused to be made co-plaintiffs 
with the beneficiaries. Cotton, L. J*. n®* 
gatived the contention that the 
remedy possessed by the beneficiaries le 
to sue for the removal of the trustee and 

"that where t caveaaat U entered into witb one 
person for the benefit of another, then, if^ the 
covenantee will not sne, the parson banenciaiiy 
interested may sue ineqnitv.** 

Lindley, L J., and Bowen, L 
curred in this view. Yeatman v- xefl t, 

4. (1873) 8 Ch App 697=29 L T 9. 

6 . (1S73) 8 Ch App 902=42 L J Ch < »T. 

C. (18S6) £0 Ch D 67=54 L J Ch 1154. 
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man (7) and Beningfield v. Baxter (8) 
ara to the same effect : see also observa¬ 
tions of Lord Hobhouse in Hiddingah 
Y. DeOilliers Denyseen (9). The latest 
case on the subject is Meldrnvi v. Scorer 
(lO). Key, J., reviewed all the earlier 

authorities and said: 

‘ Thorefore, iu this case, I have first to see 
whether there are real grounds for the trustee 
not suing. I have to ascertain whether there has 
been simply a refusal on his part or whether it 
is a case in which the circumstances are such as 
to render it an inconvenient or inefiectual course 
(hat be should sue." 

It is clear from this dictum that it is 
a question in each case whether the bene¬ 
ficiary should be allowed to ask for the 
reliefs which prima facie should be 
claimed only by the trustee. The learned 
Advocate-General drew our attention to 
the nature of the relief claimed by the 
beneficiaries in Consett v. Bell (ll), as 
showing that a claim that the trustee 
ehould be put in possession is within 
their rights. Iu none of the above cases 
was any decree passed giving the trustee 
possession at once. That is so, because 
the Chancery Court itself administered 
the estate and was nob over-anxious to 
part with its control <?ver the trust. The 
peculiar jurisdiction exercised by the 
Court of Chancery is thus stated by Wil- 
mob, C. J., in Attorney-General v. Lady 
Downing (12): 

“The person who creates a truet, means it 
should at all events be executed Tlie individuals 
named as trustees are only the nominal instru* 
niGuts to execute that intention, and if they fail. 
<;ither by de.alb. ■ r b-jing under disability to act 
or refusing to act, the constitution has provided 
a trustee . . . , Wbere no trUNtees are appointed 
at all, this Court assumes the otuco .... There 
is some personality in every choice of trustees . • 

.and if the trust cannot be executed 

through Che medium which was in the primary 
view of the testator, it must be executed through 
the medium which the Constitution has substi* 
tuted in its place." 

The same conditions do nob apply in 
India, although the Courts hero have the 
same general right of 9U|)ervi9ion over 
trusts and trustees. In Perry on Trusts, 
after examining the English and the 
American authorities, the law is thus 
Bummarised: 

"if a cestui que trust desires to bring a suit 
against a stranger, he should apply to the trustee 
to allow his name to be used as co-plalntiff, and 

7. (187«) 7 Ch D 210=47 L J Ch G. 

8. (1887) 12 A 0 1G7=BC L J P C 13. 

0. (1887) 12 A 0 624. 

10. (1887) 56 L T 471. 

11. (1842) 1 Y&OOC563. 

12. (1767) Wilm. 1=97 B R 1. 


the Cni^lte is bound to comply, on being in¬ 
demnified against the cjsts. H the trustee ro-^ 
fuses imprope'-ly, ho may bo msde a defemlant. 

This is exactly what has been done in 
the present cise. As regards Indian de¬ 
cisions Sajfdur Raja Chowdhuri v. Goui 
Mohun Das Daishnav (13) is directly iu 
point. In Madras, it was held in Pad- 
manalha Chettiar v. Williams (14) that 
the proper procedure is to apply either 
for the removal of the trustee or to have 
a receiver appointed. It does not afipear 
whether in that case possession was asked 
to be given to the trustee. The same re¬ 
marks apply to Kamarajn v. Asinali 
Sheriff [lb). There is an observation 
in this case that if a representative suit 
were brought, the result might be differ¬ 
ent. 1 do not think that these two cases 
have laid down anything more than that 
a few among the beneficiaries are nob 
entitled to sue for possession being given 
to themselves on beiialf of the trust. If 
they negative the right of tlia benefi¬ 
ciaries, under certain circumstances, to 
ask for possession being given to the 
trustee defendant, I respectfully decline 
to accept them as good law. The deci¬ 
sion in Ettisheri Edathil v. Pothera 
KaUoor (16) does not affect the present 
case. To that case, the trustee was not 
a party ncr did the plaintitis ask that 
possession should be given to tliem. On 
the other band Subram inia Aiyar v. 
NagaraLiiiia Xaicker (17) is in point. 

In a later case, SubramanianChettyar 
v. Rajah Rajeswara Dorai (18J, after 
full argument on the question, the right 
of the beneficiary to claim that posses¬ 
sion should be given to the trustee was 
expressly upheld. When the case was 
taken before the Judicial Committee in 
Subramania7i Chettiar v. Rajeswara Do¬ 
rai (19), the eminent equity lawyer who 
appeared for the appellant apparently 
did not consider the question argu¬ 
able. Although Miyaji v. Sheik Ahmed 
Sahib (20) proceeds on the construction 
of S. 14, Act 20 of 1893, the judg¬ 
ment shows that where a trustee is 
made a defendant, possession can be 

1~3". (Ts'jY) 24 (JhI 418. 

14. (1900) 23 M'id 239. 

T5. (1900J 23 Mad 99. 

IG. (1915) 20 I (1916. 

17. (1910) 6 I 0 901. 

18. (1909) 8-2 >rid 490=2 I C 963. 

19. A. I. R 1915 P 0 33=32 I G 258=39 Mad 
115 (P.C-). 

20. (1898) 21 Mad 212. 



4<W Madras 


1918 


Srinivasa'v, Abdur Rahim (Ayling, J.) 


t;iven to him in a case instituted bv 

• 

the beneficiaries. I am therefore of 
opinion that the Subordinate Judge is 
^Yrong in his view that under no circum¬ 
stances can the beneficiaries sue that pos¬ 
session should l,e given to the lawful 
trustee. 

On the question of limitation, Mr. 
Rangachariar contended tliat Art. 120, 
bim. Act applies to the case. I am unable 
to agree. It may he that before Art. 134, 
Lim.Act is held applicible, more facts and 
more of the history of the institution of 
which the plaintitt's are the disciples may 
nave to be ascertained. The allegations 
in the plaint state that the properties in 
suit appertain to the trust. The learned 
Advocate (ieneral argued that the words 
bequeathed in trust ’ contemplate an 
original enbrustment and tliat if the pro¬ 
perties can be shown to have been ac¬ 
quired from the income of the trust pro¬ 
perty, the acquisitions would be included 
in it. There is great force in this con¬ 
tention. It is not necessary to decide 
this question at this stage of the case, nor 
the other question whether a Madathi- 
patlii is not a trustee. In my opinion 
Art. 144, bira. Act, directly .-ipplies to 
this case. The ?uit is for possession of 
immovable property and consequently 
Col. 1 applies. The learnel vakil for 
the appelant contended that Col. 3 
is inapplicable, as the possession of the 
alienees is not adverse to the plain¬ 
tiffs, the beneficiaries, but only to the 
trustee. Aubhorites were quoted to show 
that the beneficiaries have not the same 
character as the trustees. Idonot think 
it necessary to pronounce any opinion on 
this question, as the word plaintiff in 
Col. 3 would include the beneficiary plaiu- 
tilT according to tne definition of that ex¬ 
pression in the Limitation Act. 

The beneficiaries sue only in the right 
of the trustees. They are only the aliases 
for the trustees. Under the Common 
Law of Lngland, the beneficiaries were 
compellable to use the name of the trustee 
as plaintiff. Consequently tlia beneficia¬ 
ries derive the right to sue through the 
trustee. It is his action that they are 
prosecuting. In this view, what is ad- 
jverse to the trustee is also adverse to the 
.persons who derive their right to sue 
through him. Art. 144 therefore applies 
and there is no necessity for seeking the 
aid of the residuary Art. 120 in this case. 

not barred by limitation. 


Another aspect of the question of limita 
tioo relates to the character in which the 
trustee held the properties. The dictum 
of Miller, J., in d/wi/iwsamier V. Sree Sree 
Methanithi Swamiyar Avergal (21) that 
the alienrtioD may he binding on the alie- 
nating trustee during his lifetime opens 
up a question which requires investigation. 
The learned Judge, as I understand him, 
did not lay down that such a proposition 
is applicable to all trust properties. It 
may be that his view may have bo bo recon- 
sidered after the facts have been ascer¬ 
tained. At this stage, 1 do not think it 
advisable to say more on that question. 
For the above reasons, I would reverse 
the judgment of the Subordinate Judge 
and remand the case to him for disposal. 
Costs will abide the result. 

s.N./R.K. Appeal allowed. 

21. (1915) 38 .Mad 356=19 I C. 694. 


increase 

resurvey 


The suit is 


A. i. R. 1918 Madras 468 

Ayling and Napier, JJ. 

Sri)xivasa Aiyanijar and others 
Plaintitls-—Appellants. 

• v. 

{Meddaikara) Abdur RahimSahib and 
another —Defendants—Respondents. 

Second Appeal No. 1448 of I9l6, De¬ 
cided on I3ch .March 1917, against decree 
of Dist Judge, North Arcot, in Appe®^ 
Suit No 124 of 1915. 

(a) Madras Estates Land Act (1908), 
S. 42 (2) — Increase in area discovered on 
resurvey—Suit for enhanced rent doe* 

lie except on order under S. 42 (2). 

No suit lies for euhanced rent for an 
in tho area of a holding discovered on 
except on an order of the Collecwt cn 
S.4l(2). 

(b) Madras Estates Land Act (1 
Ss. 26 (3) and 56—Rent suit— Court can 
not cancel patta—Until cancellation, R 
stitutes contract between parlies. 

Per Napier, J.—S. 26 (3) only gives tne Jana 
lord the right to claim to revert to 
and compels the Collector, in a suit under • ’ 

to decree it. It is not in the power ol the uour 
in a rent suit to cancel an existing patta, a • 
until that is done, it constitutes the con 

between the parties. 

M. Patanjali Sastri—(or Appellant* 

P. C. Desikachariai —for Respondent* 

Ayling, J,—The suit oat of 
this second appeal arises is one for a*"^® 
of rent under S. 77 (l). Act 1 of 1 ' 

The rent sued for is in excess of f, 

in previous faslis. the difference 
due to an increase in wet area disced® 
by resurvey. The District * 
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disposed of the appeal on the short ground 
that the suit for excess rent will not lie, 
until the landlord has obtained an order 

of the Collector under S. 42 (2) sinction- 
Ing the enhancement. I think he is right. 
S°42 declares that no alteration of rent in 
irespect of an alteration in area shall be 

given effect to except under an order of the 
Collector passed on an application made to 
him for that purpose. Admittedly there 
has been no such application here. The 
raiyat is therefore not liable to pay the 
additional rent claimed. Thequestion of 
whether a suit for enhance! rent (what¬ 
ever be the cause of enhancement) can be 
brought without first enforcing the accep- 
tance of a patta embodying the en¬ 
hanced rent, on which a long argument 
was addressed to us, does not really 
arise in this case. I would dismiss the 
second appeal with costs. 

Napier, J. —Thelower appellate Court 
has dismissed the claim for excess rent, 
holding that it falls svithin the mischief 
of S. 42 (2), Act 1 of 1908. The appellant 
urges that he is protected by S. 26 (3). 
that the old paimash rate is the lawful 
rate and that the landholder who granted 
the lower rate being dead, be is entitled 
to sue for it without suing for a patta 
under S. 56. I am strongly inclined to 
think that whereas in this case there is 
in existence a patta and muchilika at the 
lower rate, these terms must be altered 
either by exchange or by a decree under 
S. 56 before the landlord is entitled to sue 
for the rent. It seems to me that the 
old patta remains in force, fresh pattas 
neither having been accepted, exchanged 
or decreed.” S. 26(3), I think,only gives 
him the right to claim to revert to the 
old rate and compels the Callector in a 
suit under S 56 to decree it. I 'do not 
think that it is in the power of theCourt 
in a rent suit bo cancel the old patta and 
until that is done, it constitutes the con¬ 
tract between the ]iarties. Whether this 
be so or not, I do not see why vve should 
uob accept the footing on svhich the suit 
has been decided in both Courts, namely, 
that the claim is made in consequence of 
resurvoy as the plaint does not allege 
the facts necessary to bring the case with¬ 
in S. 2() (3). The tact of reaurvey is ad¬ 
mitted and the case therefore falls within 
S. 42 (2). 1 therefore agree that this 

second appeal be dismissed with costs. 

S.N./R.k. Appeal dismissed. 
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Full Bench 

Wallis, C. -I. and Oldi-'ikld and 
Kumauaswami Sastui, .).i. 
Vaidya?iatna Sastri IMaintilT Ap¬ 
pellant. 

V. 

Savithri Ammal and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 275 of 1915, Uooi- 
del on 2()th July 1917, against decree of 
Sub^Tudge, North Arcot, in .Appeal Suit 
No. 41 of 1914, D, - 29th September 

191^- 

^(a) Hindu Law—Alienation—Widow—Suit 
to set aside preadoption alienation during life* 
time of widow—Adopted son can set aside 
alienation if not made for necessary purposes 
during widow's life-time. 

Aa adopted sod, who baa beeu adopted by a 
widow acting under the authority of her bus 
band, can during the widow’.s lifetime set aside 
the alienations made, not for necessary purposes, 
before he was adopted and recover the proper^' 
so alienated. [P 473 C2' 

(b) Limitation Act (1908), Art- 141 — Right 
of adopted son is higher than that of rever¬ 
sioner—As adoption divests widow's estate 
it also divests estate of alienee from widow, 
Per Spencer, J. (in the Order of Reference).— 
An adopted son’s right is higher than that of a 
mere reversioner, whose right of action is limited 
by .Art III, Lim. Act. If the adoption divests 
the widow’s estate, as the adopted son derives 
his right to sue through his father, it cannot be 
said that it does not divest the estate of the alie¬ 
nees from the widow. [P 472 C 1] 

T. li. Krishnaswami Aiyar—iox Ap¬ 
pellant. 

K. S. Gancsa A/yat —for Respondents. 

Order of Reference 

Sadasiva Aiyar, J.— I must confess 
that the strong inclination of my mind is 
to follow the decision of Sir Bhashyam 
Iyengar, J.. in Srecramulu v. Kristam. 
via (1). I was a party to the deci¬ 
sion in Kottapalli Suhbavima v. Jata- 
vallabhulu Subrahvianyam (2), and in 
my judgment in that case, I have men¬ 
tioned a few further considerations which 
in my opinion ought to induce Courts to 
support the validity of alienations by a 
widow heir till at least the end of her 
life. The legal status of a Hindu widow 
and the legal sbatusof a Hindu reversioner 
have been made so anomalous and com¬ 
plex by commentators and by the deci¬ 
sions of Courts that almost any decision 
in which such rights are discussed by 
even aneminenbJudge likeSir Bhashyam 
Iyengar can be subjected to criticisms of 

1. (1903) ‘2G Mad 143. 

2. (1916) 39 Mad 1035=32 1 0 813. 
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a plausible cbaraoter. Of course, it fol¬ 
lows that another decision conjing to a 
diametrically opposite conclueion like 
that of Sir Chandavarkar. J., in Hama- 
krishna v. Tripurahai {^) can he made 
the subject of not less olYective criticisms 
by lawyers of learning I sh..Il not 
therefore try to ad.i to the confusions and 
anomalies existing on this subject by at¬ 
tempting an elaborate sup{)ort oi Sir Bha- 
shyam Iyengar’s views or an elaborate 
criticism of Sir Chandavarkar 3 views. I 
feel liowever bound to state (with refer¬ 
ence to the argument of Mr. T. R. Krish- 
naswamy Ai\ar conlrn) that lam not 
able to see any incousistency between 
Sir Bhashyam Kengar’s views found in 
different portions cf bis judgment as bo 
the staiting point for the period of limi- 
bation as regards suits brought (a) during 
the hiotime of the \^idow. and fb) after 
the death of the widow, nor do J think it 
against the law to liold that the rever¬ 
sioner who succeeds by reason of a widow's 
surrender of the estate in her hands does 
not thereby enable the said reversioner 
to recover the properties which had been 
alienaled by her before thib surrender 
even during her lifetime. 

As regards the case in Donomali Roy v. 
Jagat Chandra Bhowniick ( 4 ) their Lord- 
shipsof the Privy Council do not indicate 
the section of the Limitation Act of 1859 
under which the suit was treated as bar¬ 
red or what the period of limitation (six 
years or twelve years) was by whose 
lapse, the suit became barred. That Act 
does not contain schedules of articles like 
the later Actsof I877.l882and 1908 makes 
no such ditference between suits brought 
during the lifetime of the wilow and 
after the death of the widow as is made 
in Arts. 125 and 144, Sch. 1 of the pre¬ 
sent him. Act. It seems to contain only 
one general section (3. 12) corresponding 
to Art. 144 of the present Act giving a 
period of 12 years for possession of im¬ 
movable property or of any interest there¬ 
in. b. 16 of that Act gives six vears for 
all suits not expressly provided for. A 

suit to sot aside a lease improperly grant¬ 
ed by a manager is not expressly provid¬ 
ed for in that Act. An adopted son as 
distinguished from a contingent rever¬ 
sioner becomes entitled to a vested in- 
terest on the date of his adoption in his 
a doptive father's esta te. His right to 

3. (1909) 33 BS=I I c 647-- 

4. (1906) 82 Cal 669=32 I A 80 (P 0). 
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bring a suit under the Act of 1859 for 

i>033e3sion of his said vested interest in 

the immovable property (though physical 

possession might he postponed till the 

death of the widow alienee, his adoptive 

mother) might ha made to arise under the 

Act of 1859 on the date of his adoption 
itself. 

Further in that Privy Council case, 
the alienation by way of lease had been 
made, not hy R. the widow and heir of 
the last male o wner, but by B's mother- 
in-law (whom I shall cill M) acting as 
manager for her son's widow B. The 
Question in that case was as to when the 
cause of action for C, the son adopted 
by B (the daughter in law) to her hus¬ 
band, to sue to set aside the lease granted 
by his adoptive grandmother and to re¬ 
cover possession of the property, arose 
and not the question of his riglit to sue 
for hare possession cf any property alie¬ 
nated by his adoptive mother directly. 
Now, the right to avoid the lease granted 
by .4 was in the widowed daughter-in- 
law B between 1837 (when the lease was 
granted) and 1846 (the date of the adop¬ 
tion of C by B) but as soon as the adop¬ 
tion was made, the right to avoid be¬ 
come vested in the adopted son C and Jt 
was that right that was held to be barred 
(if I understand the Privy Council deci¬ 
sion aright) probably hy S. 16 of the Act 
of 1859. It will be seen from thejuig- 
ment of the High Court of Calcutta on 
pp. 672 to 674 that the setting aside of 
the lease of 183? was held necessary be¬ 
fore possession could be got from the lea¬ 
see and that suit was held barred under 
the Act of 1859, at the latest 12 years 
after the adoption of C. The deoision of 
the Privy Council in Bonomali Boy v. 
Jagat Chandra Bhowmick (4) has there¬ 
fore in my opinion, no bearing on the 
question as to theapplicahility of Ss. l^o. 

141 and 144 of the present Lim. Act. or 
on the question as to whether an alienation 
by the widow herself (not by her allege 
manager acting beyond the scope of the 
manager's authority as in the Pr*v> 
Council case) is valid in the alienees 
favour during the lifetime of the widow 
against the adopted son. 

However, as my learned brother thinks 
that the question should be referred to ® 
Full Bench. T do not think that I should 
object to this difficult question of law 
being so referred to a Full Bench on the 
mere . ground that the principle of star® 
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decisis should not he lightly departed 
from. 

Spencer, J.—The question which arises 
for our decision in this second appeal is 
whether an adopted son, who has been 
adopted hy a widow under authority given 
by her husband, can during the widow’s 
lifetime sue to recover possession of pro¬ 
perty alienated for purposes not binding 
upon the inheritance at a date prior to the 
adoption. This question has been answered 
in the negativeiu Sreerarnulu v. Krist- 
aviam (1) by Bhashyam Iveogar J. Ha 
held that if any alienation was made not 
for a necessary purpose, tlie 6 u^' 30 ctof it 
would fall into possession as a vested re- 
mainderonly at the termination of the 
widowhood, and the adopted son must 
\sait till that event to bring a suit to re- 
cover it. Wa have not been referred to 
any other decision of this Court directly 
on the point. But this decision was dis. 
sentod from in Ramakrishna v. Tripura- 
bai (3) by Chan iav arkar and Heaton, J f., 
and in Sinnachaimi v. Ramasamy Chet- 
tiar (5) the late Chief Justice expressed a 
doubt whether Sreeramu/w v. Kristamma 
(l) had ceen correctly decided. 

In Mayne’s Hindu Law, Edn. 8, para- 
197, the question is considered «s to the 
date on which the right of the adopted 
son arises in the case of adoption by a 
widow after her hushaad’s death; aod the 
learned author quotes several authorities 
for his opinion that the son’s rights date 
from the adoption He notices the de¬ 
cision of Bhashyam Iyengar, J , in Sreera- 
mulu V. Kristamma (1) and observes 
that this decision proceeds upoh a view 
which, if correct cuts at the root of bis 
rertsoning. He 8a\s: 

"wben the case ariScS again it will bo materi'il to 
consider whether the widowhood, that is, the pos¬ 
session of a widow's estiitp, was not tfrminated 
by the act of adoption as much as by civil death." 

The questicD has now arisen ajjainfor a 
decision by this Court. The Privy Coun¬ 
cil decision in Bonomali Roy v Jagat 
Chandra Rhowmick (4) to pome extent 
supports the view taken in Ramakrishna. 
v. Trtpurabai (3). In thtt case a widow 
adopted a son in 1846, who attained majo¬ 
rity in 1856 and died in 1880 The widow, 
who prior to the adoption granted a lease 
of a portion of her husband’s estate, died 
in 1894. It was held bv their Lordships 
of the Privy Council that the right of 
action to set as ide the lease as invalid , 

“67ir9i2> 13 IC 7'. 


arose on the adoption and that time 
would begin to run from the date when 
the adopted son attained majority. This 
dictum cannot, bo explained away on the 
ground that the Act of Ijiijiitation in force 
when the cause of action arose was Act 14 
cf 1859, because even under that Act the 
possession of a widow' would not become 
adverse to the right of a reversioner until 
the widow’s death: see i‘A v. 

Ragava (6), and therefore the decision 
is only explainable on the suppo^lton 
that their Lordships placed the rights of 
an adopted son on a different footing 
from those of a reversioner. In Sreera. 
mulu V. Kristamma (l) Bhashyam lyen. 
gar, J.. bold that the starting point for 
the period of limitation in such suits was 
the date of adoption (see head-note). This 
conclusion would seem a little inconsistent 
w’it-h his conclusion on the other point 
that arose. 

It was sufficient for the purpose of 
that cape to hold that the suit was not 
barred by limitation, and the learned 
Judges' view upon this point must there¬ 
fore he trpated only as alternative to the 
view expressed as to the adopted son’s right 
of suit At the bottom of p. 146 heebserves 
that if the suit to recover property impro¬ 
perly alienated were maintainable during 
the widow's lifetime, the period of limita¬ 
tion should be computed from the date of 
adoption, the .\rticle applicable being Art. 

144; hut at the top of p. 155 he observes 
that if the suit were brought after the 
widow’s death, Article 141 would be ap¬ 
plicable and tlie period of 12 years must 
be reckoned from the date of her death. 
It seems unreasonable to suppose that 
different .Articles of limitation should be 
applied according to the circumstances of 
the particular case. Evidently the learn- 
ed Judge felt the difficulty of applying 
the Articles of the Limitation Act to hia 
conclusion upon the other point. The 
case of Kottapalli Subbamma v. Jatava- 
labhulu Subrahmanyam (2), to which 
one of us was a party, was a case of sur¬ 
render by a widow in favour of a rever¬ 
sioner, and it was held that it merely had 
the effect of accelerating the succession. 
It seems anomalous that a reversioner 
who succeeds by reason of a widow's 
surrender of her life-interest should ba at 
once enabled to recover the properties of 
the last male owner which have been 
im prop e rly alienate d b y the widow, wh ile 
6. (1890) 13 Mad 612“ 
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an adopted son’s remedy should be 
postponed till the widow’s death. It is 
clear that an adopted san’s right is higher 
than that of a mere reversioner, whose 
right of action is limited by Art. 141. 
If adoption divests the widow’s estate as 
the adopted son derives his rights to sue 
through his father, can it be hold that it 
does not divest the estate of alienees 
from the widow? I am not much impres¬ 
sed by considerations as to the inequity 
caused to purchasers from a widow, whose 
calculation as to their prospects of enjoy, 
ment dining the widow’s life are liable 
to he disturbed by a subsoiiuent adoption. 
The length of a widow's life is in any 
case a matter of uncertainty and specu¬ 
lation and persons who take property 
from limited owners without proper con¬ 
sideration do not deserve much sympa¬ 
thy. The sooner that the validity of 
such alienation is challenged in a Court 
of Law, the better the position in which 
each side will find itself to adduce evi- 
dence as to the necessity for the transac¬ 
tion. Suflicienb has been said in the full 
di-cussion in Ramkrishna v. Tripurabai 
(3) to show that the correctness of the 
^ladras decision based upon the opinion 
of Bhashyam Iyengar, J., is open to ques¬ 
tion. I am of opinion that the Bombay 
decision represents the correct view of 
the law, and that a reference should be 
made to a Full Bench on the question 
whether an adopted son who has been 
adopted by a widow acting under the 
authority of her husband, can, during the 
widow’s lifetime, set aside tlie aliena. 
tions made, not for necessary purposes, 
before he was adopted and reover the 
property so alienated. 

(This second appeal coming on for hear¬ 
ing in pursuance of the above Order of 
Reference, dated 23rd January 1917, on 
l8th and 19th April 1917, upon perusing 
the said Order of Reference and the re¬ 
cord in the case and upon hearing the 
arguments of Mr. T. R. Ramaohandra 
Aiyar and ^Ir T. R. Krishnaswami 
Aiyar, for the Appellant, and of Mr. K. 
S. Ganesh Aiyar, for Respondent 2 res¬ 
pondents 1. 3 to 5 and 7 to 11 not ap¬ 
pearing in person or by pleader, res¬ 
pondent 6 having died and no legal re¬ 
presentatives having been brought on re 
cord within the time allowed by law, and 
having stood over for consideration till 
this day, the Court expressed the follow- 
icg) 


Wallis, C. J .—This reference which 
was argued before the long vacation rais¬ 
es a question of considerable difficulty 
which has given rise to much difference 
of opinion. On the one hand we have 
the judgment of Davies and Bhashyam 
Iyengar ,JJ., in Sreeramidu v. Kristam- 
via (l), which is supported by Sadasiva 
Aiyar, J., in the Order of Reference. On 
the other hand we have the current of 
Bombay decisions ending with Rama- 
krsihna v. Tripurabai (3), with which 
Spencer, J., agrees. With reference to 
the decisions of the Privy Council which 
have been cited on either side, 1 may say 
at once that I do not consider Bamun- 
doss Mookerjea v. Mt. Tarinee (7) and 
Moniram Kolita v. Keri Kclitani (8) as 
of any assistance, because the point now 
in question did not in any way arise for 
consideration by their Lordships and was 
not considered by them. As regards the 
lirst case it had been held by the Bengil 
Sudder Dewani Adawlat in Ranse Kenish- 
munee v. Rajah Oodwa7it Sivgh (9) that 
an alienation for necessary purposes 
made by a widow before adoption could 
not be questioned by the adopted sod. 
This was all that was decided and the 
head-note seems to go far beyond the 
decision. The judgment no doubt pro* 
oeeded on the view that the alienatioD 
would not have been binding at all upon 
the adopted son if it had nob been foi'a 
necessary purpose, but the point reah) 
did not arise. In the course of this case 
a Pundit expressed the somewhat extri- 
vaganb opinion that a widow who had a 
power of adoption but had not yet es* 
ercised it was in the position of a femni® 
enciente and more than twenty years 
later the right of such a widow to t e 
possession and enjoyment of the esta 
left by her husband was questioned on 

the strength of this opinion in 
doss Mookerjea v. J/i. TartnH I* , 
The Sudder Dewani in 1350 ovef^h 

this contention in an elaborate 

which is set out at p. 177, etc., of ^ 
Report, in which they pointed out * 
decision in Ranee Kishenmunee v. 

Oodwunt Singh {.^) was nob authority o 

such a proposition and observed, it seame 
to me, obiter: 

7. (1857 59) 7 >Fl A pT R ^’3 

8. (1S80) 5 Cal 776=7 I A 115. (P. • 

y. (1^23) 3 Sudder Dewany Ad Bep 223. 
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“lu that case the son when adopted became 
the undoubted heir; and it was of course the 
correct doctrine^ that uo Stila niado by widow 
who possesses only a very restricted life-interest 
in the estate, could have been good against any 
ultimate heir, whether an adopted son or other¬ 
wise, unless made under circumstances of strict 
necessity." 

Though their Lordships expressed their 
agreemeat with the principles laid down 
in the judgenent of the Sudder Court and 
their entire concurrence in it, it seems to 
me to be going too far to regard them as 
having adopted as their own the obiter 
dictum of the Sudder Court on a question 
which did not arise. More weight at¬ 
taches to the observation of their Lord¬ 
ships in the well-known case of Collector 
of Madura, v. Mootoo Bamalinga Sathu- 
pathy (10), that . 

the tights of an adopted son arc not projudicea 
by any unauthori.’.ed alienation by tbo widow 
which precedes the adoption, but this observation 
\gain was purely obiter." 

On the other hand, I am unahla to 
agree with Bhashyara lyongav, J., in re¬ 
garding the observation of Ihoir Lord¬ 
ships in Mo7iLram Kolita w. Kiri Kolitani, 
(8) as direct authority the other way. In 
considering the question whether the 
well-known texts about the widow keeping 
unsullied the bed of her lord required 
them to hold that her estate was forfeited 
by an act of unchastity commibtel after 
succession bo the estate, their Lordships 
observed that it it were so held, a pur¬ 
chaser or mortgagee from her would lose 
his estate in consequence of an act of un- 
chastity committed by her prior to the 
sale or mortgage. The implication that 
in such a state of the law mortgages and 
alienations made by the widow before the 
act of uochasbity would remain unaffeebed 
appears somewhat far-fetched, even if it 
be assumed for the moment that the same 
considerations would be applicable in the 
case of adoption as in the case of un¬ 
chastity. The more recent decision of 
their Lordships \n Boncmali Boyv.Jagut 
Chaiidra Bhoiomick (4) is however much 
more in point. The alienation in that 
case was said to have been made in 1837 
by the widow’s mother-in-law acting on 
her behalf. The widow subsequently in 
1840 adopted a son who attained majority 
in 1856, The widow having died in 1894 
the adopted son’s representative sued for 
possession in 1897. The present conten¬ 
tion that an alienation by a widow enures 
for her lifetime and is not divested by a 

10. (18C7-G9) 12 MIA 397=1 B L R 1. 
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subsequent adoption does not ajipoar to 
have been raised for the plaint ill, the argu¬ 
ment being that under the dispositions of 
the original owner tlio mother-in-law had 
the power to alienate bhoproi>erby for the 
terms of the widow’s life. Their Lord- 
ships however appear to have hold ex¬ 
pressly that the adopted boy’s cause 
of action for the recovery of the 
alienated property aroseon the date of 
his adoption and that time began to run 
against him in 1856 on his attaining 
majority and that the suit became barred 
in 12 vears under Regn. 2, 1803 and 
Act 14 of 1859. 

This decision which is in accordance 
with the decisions of the Bombay Court 
and in accordance with their Lordships’ 
dictum in Collector of Madura v. Mootoo 
liamainiga Sathupathy {10), is later than 
the decision of this Court in Srecraynulu 
V. KriUavuna (l)and, so long as it stands 
unexplained, I feel bound to follow it. 
At the same time I feel considerable re¬ 
luctance in dilioring from the judgment of 
Bashyain Iyengar, I., in Srcerainulu v. 
Kristamma (l). and the opinion of Sada- 
siva Aiyar, 1., one of the referring Judges, 
because I think there is much to l)e said 
for the view taken by thorn that in the 
present state of the Hindu Law a Hindu 
widow, who, it is now well settled, has 
full pow'ers of disposition over the income 
and accumulations of her widow’s estate, 
should not bo pormittoJ, when in the 
exorcise of such powers of disposition she 
has alienated for consideration her in¬ 
terest in wholo or in part, to abridge the 
interest which she has parted with and 
derogate from her own grant by the sub¬ 
sequent exercise of a power of adoption 
which she is under no legal duty to 
exorcise. It is well settled that a widow 
who has been authorised to adopt is at 
full liberty to adopt or not as she pleases 
and cannot be compelled by law to do so. 
Whether she is under a moral duty to 
adopt seems to me to bo a matter for her 
own conscience especially in these days 
when it is c-*rtainly open to question 
whether the old views as to the religious 
necessity of adoption to a sonless man are 
80 universally or so strongly lield and 
whether the temporal inconveniences at¬ 
tending it are not more fully realised. 
Moreover to hold that the adopted son 
takes subject to the widow’s prior aliena¬ 
tions for the duration of her life would 
not interfere with the exercise of her 
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po\^ ers of adoption unless the alienations 
were so considerable as to deter the boy's 
parent- from giving? him in adoption, and 
this I think is a consideration which 
should he regarded hy tiie widow at the 
time of the alienation. It has been held 
hy this Court in Ki ttapjUi Suhiarnma 
V. J ataval^ihhulu Suhrahman}ia7n (2) 
that a \\i1o\v cannot hy surrendering her 
interest in the estate to the next rever¬ 
sioner deprive prior alienees for considera¬ 
tion from her of their riglit to enjoy the 
alienated property during her lifetime, 
and J think there is much to bo sai l for 
applying the same rule to adoptions. I 
do not pursue the question further, be¬ 
cause in the present state of the authori¬ 
ties and especially in deference to the 
dictum in Cnllrcior of Madura v. Mootoo 
Ramalinija ^^iatliupithy (lO) and the 
decision in Ronomali Roy v. Jayat Chan¬ 
dra Bliotomick (4), I feel bound to answer 
the reference in the affirmative. 

Oldfield. J .—The question referred is 
whether a son adopted by a Hindu widow 
under her husband's authority can during 
her lifetime recover property alienated 
by her for no necessary purpose before 
adoption was made. In answering it in 
the affirmative I confine myself to what, 
with all respect, seems to me the only 
safe ground of decision in such cases, the 
current of judicial authority. For, of the 
other grounds relied on, it is not clear on 
which side the weight of the argument 
from inconvenience would preponderate 
if the uncertainty of the law authorised 
its consideration and it is useless to refer 
to the very general wording of ancient 
texts, svhich have been dealt with fre- 
queutly by the Courts. It will facilitate 
the application of the authorities and 
define the issue before us, if the first 
citation is from the decision of this Court 
which has occasioned the reference and 
from which we are asked to dissent, Sree- 
ramulu v. Krist^mma (l). Its founda¬ 
tion as I understand it is the statement 
that: 

“a limdu widow has an absolute right to the 
fullest beneficisl interest in her husband's pro¬ 
perty for her life and that she has a personal 
interest therein which she can exercise at her 
will and pleasure by giving or tronsferring the 
estate to another for her own life or speaking 
xnciL accurately, for the term of her widowhood,'i 

and r.o doubt this statement gives with 
sufficient accuracy the general effect of 
t!.e Ciioe cases and of Act 15 cf 1856 
vkiHi arc referred to as supporting it. 


lUit it is useless, as justified by them fo^ 
tho fjresent purpose because they relate 
only to cases of the widow’s death or re¬ 
marriage in which her widowhood and 
her estate ended together and the distinc¬ 
tion between the duration of the one and 
the other would not have affected the 
determination of the estate she had con¬ 
veyed, It is otherwise w hen the making 
of an adoption is in question. For there 
is no di9f)ute hut that it terminates the 
widow’s estate aitliough her widowhood 
continues. Dhurvi Das Pandey v. Mt. 
Slunna Soondn Dibiah (ll). If there¬ 
fore the distinction proposed is valid; 
that is the widow's power is correctly 
defined as being to dispose only ol ^ 
widow’s estate subject to all its legal 
incidents not cf an estate for the terms 
of her widowhood the authorities referred 
to are inconclusive and the statement of 
law founded on them must be rejected 
for the present purpose. 

This distinction and the first of those 
views can. in my opinion be sufficiently 
supported by reference to the principle 
enunciated in general terms in Dhurm 
Das Pandey v. Mt. Shama Soondrt 
Dibiah (Ll). For in view of those terms 
I cannot follow the suggestions that the 
widow can by unnecessary alienationsdim- 
inish even temporarily*the estate which 
the son inherits at once on his adoption 
and that the making of an adoption le 
to bo excluded from the contingencies 
which like the widow’s death or re-msr- 

riage, her alienee must face as determining 
his rights if necessity for the alienation 
cannot be proved. Before however 
ing to the arguments, by which 
suggestions are supported [and the) a 
in fact identical with those employ®^ ^ 
Sreeramulu v. Kristamma (l)]. ^ ^ 
with the decisions, which favour the con 
trary conclusion. 

It is not worth w’hile to consider 
detail those which deal with the 
powers generally and without refer®^ 
to the effect of an adoption on J 
sxercise, because, although some j 
refer explicitly to her alienations o 
widow's estate, others refer to them ^ 
an estate for her widowhood : 
already observed, the maintenance of 
distinction between these desorip lo 
would have had no effect on the cone 
sion. There are however three case^ 

which an adoption was in 
11. U841*46) 3 M I A 229=6 W R 43 (P 
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they Are in my opinion decisive in favour 
of the adopted son’s immediate right to 
recover from the alienee. In Bainundoss 
Mookerjea V. Ml. Tarinee {!) the Privy 
Council adopted comprehensively the 
judgment of the Sudder Desvani Adalat 
under appeal before it, endorsing the 
following reference to another case, 
Ranee Kishenmanee v. Rajah Oodwunl 
Singh (9): 

“ The point.\sas whether a retrospec¬ 

tive right could b3 claimed by a son, after he had 
been adopted, so as to bar a salo made by his 
adpotivo mother previous ti his adoption to the 
injury of bis rights, at the time CDUtingent and 
eventual, but which actmlly accrued to him 
upon bis adoption In that case the son. when 
adopted, became the undoubted heir ; and it was 
of course, the correct doctrine that no sale made 
by a widow, who possesses only a very restricled 
life-interest .... could have been g od agaiust 
any ultimate heir, whether an ad ^ted son or 

otherwise, unless.under circumstances of 

strict necessity. ” 

This recognition of the adopted son’s 
right was, though the fact is not expressly 
referred to in Bamundos^ Mookerjea \. 
Mi. Tarinee (7), accorded, as reference to 
the Sadar Dewani Adalat Report shows, 
in a suit iusbitubed during the lifetime 
of the widow. Next, there is a similar 
statement of the law in Collector of 
Madura v. Mooioo Ramalinga Sathu- 
pathy (lO), made explicitly in the judg¬ 
ment of the Privy Council, though no 
doubt merely obiter. The?e two authori- 
ties are, of course, only indirect, the first 
being important mainly as evidence of an 
early recognition of the principle it in¬ 
volves. Bub to the remaining case, Bono- 
mali Roy v. Jagat Chandra Bhotvmick 
(4), no such objection is available, since 
tlie question dealt with in the judgment 
of the Privy Council was whether the 
suit brought by a person claiming under 
the adopted son was in time and it was 
held that, if the latter had a cause of ac¬ 
tion, it arose on the date of his adoption. 
The fact that the law of limitation then 
in force was Act 14 of 1859 is no ground 
of distinction from the present case since 
the question was of the starting point for, 
not the period of, limilation; and since a 
reversioner's cause of action arose under 
the earlier Act, as it does now, on the 
widow’s death, the distinction in favour 
of the adopted sou is marked clearly. 
Sambasiva v. Ragava (6), and in review, 
Streenivasa Raghavachariar v. Sam- 
basiva Pillai '(12). These decisio ns o f 

12. (l&yi) 1 M L J 302. 


the Privy Council are accordingly ir¬ 
reconcilable wibli Sreoraynulu v. Krist- 
am/na (l). It must be aide I tliat tliu last 
mentioned case has been dissenteil from 
by the only other High Com b whicli has 
considered it: Ramakrishna v. Tripura- 
bai (3). 

It remains to deal shortly with the 
other considerations, by which the deci¬ 
sion in Sreerarmiiu v. Kristamma (0 has 
been supported. They include first an 
argument from the explanation given in 
Lakshmana Hau\. Lakshmi A?nmal {!:]} 
of the decision in Bamandoss Mookerjea 
v. Mt. Tarinee (7) already referred to, in 
which it seems to me (.vibhall respect) 
that the connexion in which that ex{)la- 
natiou uai given is overlooked. The 
Court was dealing with a point very 
similar to the main point dealt with in 
the’earliercase, theelTecb on the widow’s 
power of alienation of her possession of 
an authority to adopt ; and it therefore 
had no occasion, especially as it held that 
the alienation in question before it was 
made for a necessary pur[)ose. to define an 
adopted son’s rights, bo decide the date 
from which hepould assert them or tocon- 
sider the portion of the judgment extracted 
above, in which Ranee Kishenmanee v. 
Rajah Oodwant Singh (9) is referred bo. 
The reference, which follows in Srccra. 
mulu V. Kristamma (l). to the decision in 
Ganapali Ayyari v. Savithri Avim'il (14) 
appears to disregard the fact that no 
alienation by the widow was in question 
in the latter case, her action, as the Court 
found, consisting only in the creation of 
documentary evidence of tlie oral devise 
by her husband under which the alienee 
claimed; and therefore nothing at present 
material was decided. Next an extract 
from the judgment in Mo7iiram Kolita v. 
Keri KoUtani is) h relied on as showing 
that the validity of a widow's alienation 
can be afiectel only by her conduct prior 
to it and nob it is to be inf<>rred, by her 
subsequently making an adoption but the 
dictum in question, vshich no doubt ac¬ 
tually mentions only prior conduct, is not 
statedly applicable to it alone and occurs 
in the course of a hypol’.ietical argumont 
from inconvenience, in connection with 
which any conclusion ex silenbio woul d bo 
unsafe- Lastly it is arguel that Art. 125. 
Sch. 1, Lira. Act, 1908, impliedly post 

13, (1882) 4 Mad 160. 
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pDnes the right to recover possession from 
awido.v’s alienee until after her death 
or re-marriage. The answer is tirstly. 
that subbtantivo rights under tlindu hw 
cannot beregaidol as curtailed by mere 
implication from a provision relating to 
procedure; and secondly, that an adopted 
son is not and has nob been ebowu to be 
on the same footing as a reversioner and 
that his suit for possession will be co¬ 
vered by Art. lU. The argument by 
which the conclusion in Brecramidu, v. 
Kristavima (1) is supported failing. I 
would dissent from the decision in that 
case and answer the question referred in 
the ailirrnative. 

Kumaraswami Sastri, J. —The ques- 
tion referred to us for decision is whether 
an adopted son who has been adopted by 
a widow acting under the authority of 
her husljaud, can during the widow’s life¬ 
time set aside alienations made, nob for 
uecossaiy ])urp0503, before he was adop¬ 
ted and recover the property so alienated. 
It has now been well settled that an 
adopted son has all the rights of a na¬ 
tural son in his adoptive father’s estate. 
Tie acquires by riglib of adoption an in¬ 
terest in Ids adoptive father’s ancestral 
property and the same right to question 
his alienations as the auvasa son. He 
succeeds to collaterals of his adoi>biv 0 
father and holds the same position as the 
natural son unless his right has been spe¬ 
cially curtailed by express texts. When 
a widow adopts a son under authority 
from her husband the son so adopted suc¬ 
ceeds to the estate of his adoptive father 
by right of inheritance just in the same 
way as the natural born {aurasa)son. The 
estate which the widow had between the 
date of her husband’s death and the date 
of the adoption is at oncedivestod and be¬ 
comes vested in him, not as succeeding 
to the widow making the adoption, bub to 
the deceased person in pursuance of whose 
authority theadopbion was made. Though 
his rights arise only from the date of his 
adoption, they are paramgonb to those of 
the widow who is at once relegated to 
position of a female member of the family 
entitled only to maintenance and residence 
in the family house. The position of 
auoh an adopted son is clearly and ac- 
curataly set out by Farran, J., in Moro 
Narayan Joshi v. Balaji Raghunath{15), 
where ho observes as follows: 

**Kow an adopted soo clairos from and through 

15. (1895) 19 Bom S09. 


his ad'jptive father. His adoption, however doe® 
not relate back to the death of,his adoptive father: 
Bitnun'loss Moolcerjea v. Musamniat Tarinee (7). 
He comes in hound by such acts of the widow as 
would bind the natural heirs of the husband 
after her aud entitled to set aside (in the absence 
at all Qveuts of f^tipulationa to the contrary) such 
unauthorised alienations of the widow as they 
succeeding upon her death would be entitled to 
set aside, . . . The only dillerence between him 
and other full heirs of the husband for the pur¬ 
pose I am considering seems to be that his rights 
spring into exi-teuce the moment of his adop¬ 
tion and displace the rights of the widow, while 
the rights of other reversioners a'vsit the deter¬ 
mination of the widow’s estate by her death." 


In Bailee Kisheninuneev. BajahOod' 
iviint Singh id) it was held that a sale made 
by a widow to the prejudice of her lata 
husband's property, before the adoption 
made by her under authority given by 
her husband, will nob be valid as against 
the adopted son unless made under cir¬ 
cumstances of necessity and that he was 
entitled to possession. This case was 
referred to hy tlie Galcutba’Suddor Cour 
in Barnun Das Mookerjee v. Mt. Tannet 
UG), which was attirmed by theirivy 
Council, Bamundoss Mookerjea v. 
Tarinee (7). Referring to Ranee * 

wuuec’scaso (9). the Judges of thoSudder 


mrt observed as follows: ^ 

The point in that suit was wnethor a re» 

jtivo right could be claimed by son after M 
(3 been adopted so as to bar sale made 7 
aptive mother previous to his 
injury of the rights, at that.time coni nge^ 

d eventual, but which actually g 

n upon his adoption. a Teir aod 

.en adopted became an t no 

was of course, the correct doctrine th^ 

e made by a widow, who possesses on f 
trictedlifo interest in an estate, .o 

■n good against any ultimate heir, wbelh^^^^ 
jpted sou or otherwise, unless made 
cumstances of strict necessity.’ ^ 

Their Lordahips of the Privy Couu 
nplv confirmed the judgment ol 
dder Court with the remark that i 

tirely agreed in the „ jn 

wn in the judgment, which ' jg 

eir opinion moat able 
amundos^ Mookerjea v. Mt. \ 

I]. In Collector of Madura v. 
imalinga Sathupathy (lO) t et 
ips distinctly lay down that tb® | 

an adopted 9°° wido« 

y unauthorised alienation by yaksh^ 

lich precedes the adoption. qv 

ina Rau v. Lakskmi Aninial I 
vision of the Privy Council abo^^ 

■rad to was considered and ic . ^ 

9 decision established that dur^— 


6 S D A B 533. 











1918 Vaidyakatha v. Savitiiri (FB) 

period of her husband’s death and the 
adoption, only sueh acts as are autho¬ 
rised and would be effective against 
reversioners would bind the sons taken 
in adoption and that acts in excess of her 
powers uuder Hindu law may be chal¬ 
lenged hv the adopted son. The decision 
of the Trivy Council [ZJa^Ui/iJos.s d/oo- 
kerjeii v. 'dt. Tarinee (7)] was also con¬ 
sidered by the Bombay High Court jn 
Nathaji Krishnaji v. Tlari Jagoji (1(), 
where relying on the authority of 
the case, the Court upheld the right of 
the adopted son to set aside unauthoris¬ 
ed alienations made hy a Hindu widow 
between the date of her husband s death 
and the adoption made in pursuance of 
authority given by him. So tar as the 
Bombay High Court isconcerned, a series 
of avell consi'lered decisions clearly esta¬ 
blish the adopted son’s right to reco¬ 
ver immediate possession. I need only 
refer to Lakhman Rhau Ehopkar v. 

Radhabai {IS) Moro Narayan Joshi v. 

Ralaji Ragicnath (15) and Ramkrhhna 
V. Triporabai (3). Though the rights 
of the adopted son commence only from 
the date of his adoption, it is undoubted 
law that he divests the estate of the 
widow making the adoption and her co¬ 
widows and the interest (wholly or 
partially) of all persons in possession of 
the property of his adoptive father to 
whom lie would have a preferential title 
if he had been in existence as adopted 
son at his adoptive father’s death. In 
Dhurm Das Pandey'v. Mt. Shama Sooji- 
dri Dibiah (ll) Their Lordships of the 
Privy Council observe (p. 242,: 

“Aq objectiou has been made that pending the 
suit an act of an adoption was executed by the 
respondent, whereby the whole property was 
divested from the mother and vested in her 
adopted son. Now npon the authorities there 
can be no doubt that that is the result of an 
act of an adoption, because the property U in 
the widow from the death of the husband till 
the power of adoption is exercised. Then that 
adoption divest it from the widow and vests it 
in tlio adopted son.” 

The authorities in my opinion clearly 
establish the view that an adoption 
puts an ond to the widow’s estate as 
fully and effectually as her death. Such 
being the rights of an adopted son who 
on adoption claims under a title para¬ 
mount to that of the widow and divests 
her of the estate she held, the ques¬ 
tion is whether the widow who alie- 

~r7. (iYti) 8 Bom H C R A j 0 C7. 

18. {1887} 11 Bom GOO. 
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nates properties without ariy legal neces¬ 
sity and the alienee from such widow 
have any rights or equities which would 
entitle the alienee to possession as 
against the adopted son. I hnd it didi¬ 
cult to see ’now the purcluiser from a 
Hindu widow who h is only limited 
powers of alienation an \ who alienates 
property without any necessity or justi¬ 
fying circumstances suoli as would bind 
the reversioners after her death or re¬ 
marriage can invoke any princip-les of 
Hindu law or any equity to prevent the 
adopted son (whose aloption has put an 
end to the widow’s estate just as eltecbi- 
vely as her death or re marriage) from 
claiming possession of properties which 
wore alienated. I can see very little 
equity in postponing the adopted son to 
a purchaser Irom the widow who, con¬ 
trary to the priuci]il03 of Hindu law and 
the directions of Smrithi writers alien¬ 
ates the estate for no neoessity. What¬ 
ever may bo the nature of the estate taken 
by a Hindu widow succeeding to her son- 
less husband it is clear that her powers 
of alienation are restricted. As pointed 
out by the Privy Council in Collector of 
Masiilipatam V. Cavaly Vencata Nara- 
ianapah (19), the estate she takes is a 
qualilied proprietorship with powers of 
alienation for purely worldly or oscular 
purposesonly wliere there is justifying 
neoesity and the restrictions to the flowers 
of alienation are inseparable froin her es¬ 
tate. 

So far as the texts and Smrithis go 
they do not countenance the visw that a 
widoNv can make a valid alienation of any 
kind or to any extent without justifying 
necessity and no distinction is drawn as 
to alienations purporting to ho for lier 
lifetime only. The text of Katyayana is 
specific and enjoins her to keep the bad 
of her Lord unsullied to enjoy witli mode¬ 
ration his estate and pass it on to his 
heirs. Brihaspathi observes that she 
has not got property therein to the ex- 
tent of gift, mortgage or sale except for 
spiritual or religious purposes. The res- 
traints on posvers of alienation by a 
Hindu widow are based as pointed out 
by their Lordships of the Privy Council 
in Collector of ^lasidiplam v. Cavaly 
Vencata Naraianapah (19), nob merely 
for the protection of the material inter¬ 
ests of her husband’s relations bub by 
reason of the opinion of all the Smrithi 

■ 19.'(1359^1)'8TU a“529=2 W"R~61 (P"C).^ 




1918 


Vaidyanatha V. Savithri (Kuraarpswami Sasfcri, J.) 


478 Madras 

writers as to the necessity of a Hindu 
widosv being under the advice and pro- 
tecticn of her husband’s elderly relations. 
I can tind nothing in any of the Smrithis 
or commentaries to warrant the view 
that they empower a Hindu wido-v to do 
what slie likes with her iiniitel estate. 
On the contrary the limitations imposed 
and the reasons given for the imposition 
thereof show to my mind clearly that 
such an idea was repugnant to the minds 
of the Srarithi svriters. 3o far as judi¬ 
cial decisions go all that they decide is 
that a Hindu widow may deal with her 
interest in the property inherited at her 
pleasure so long as such dealing enures 
for the term she is entitlei to the estate 
as widow succeeding to her sonless hus¬ 
band and no prejudice to the reversion is 
causei thereby: sea Muthxi Naicken v. 
Srinivam Aiyangar {20). This is chiefiy 
due to the fact that there is in existence 
ne person who can demand present pos¬ 
session of the estate (the reversionary 
heirs having only aspes suocessionis) and 
the widow is estopped from contesting 
the validity of her own grant. The title 
of the alienee is therefore incapable of 
being defeated by any superior title aris¬ 
ing during the widow’s life. 

That the estate of the widow is not an 
indefeasible life-estate but only an estate 
durante viduitate is clear. It is not 
disputed that the adopted son would 
divest the widow of all the properties 
which remain unalienated at the time of 
the adoption and it is well settled law 
that her re-mairiage will have the same 
effect 80 far as the reversioners of her 
husband are concerned. It is difficult to 
flee how the widow can under these cir¬ 
cumstances be said to have an absolute 
indefeasible estate in the property in- 
herited by her from her huaband during 
the term of her natural life. If she has 
not got such an estate it is still more 
difficult to see how any alienation by her 
can last a moment longer than the ces- 
aation of the widow’s estate either by 
death, remarriage or an adoption which 
certainly divests her as completely as if 
her husband had left male issue. To 
speak of any portion of the estate which 
has been alienated by Ixer without any 
legal necessity as having been “lawfully 
a 0 yered’'for the period of her natural lifes, 
with aU^esi^cb, unsupported by any texts 

20. (1910) 8 I C 269~ 


of the Hindu law or any principle of 
Hindu Jurisprudence. It has not been 
suggested by anybody that a gift of the 
whole or any part of the estate would, if 
made prior to the adoption, disentitle the 
son to claim possession from the donor. As 
pointed by Chandavarkar, J., in Rama- 
krishna v. Tripurabai (3), the doctrine 
enunciated in Sreeramulu v. Kristainma 
(1) woull be equally applicable if the 
widow alienated the whole of the proper¬ 
ties before adopting a son, and yet it can 
hardly be contended that such a result 
was ever contemplated by Smrithi 
writers. There seems to me to be no real 
analogy between the position of a father 
to vvhom a son is horn after an alienation 
and a Hindu widow who adopts under 
authority of her husband afber^ making 
an unauthorisel alienation. Though the 
fiction of constructive pregnancy through 
permission to adopt has been exploded by 
a series of decisions, the adopted son on 
his adoption becomes the son and heir of 
his father and the adoption has retro¬ 
spective effect, in so far as it divests 
wholly or partially the estate of all per¬ 
sons whom he would have either exclud¬ 
ed from the inheritance or shared with. 
The estate held by a sonless father and a 
Hindu widow with authority toadoptare 
essentially different in nature and 
and the difference has been pointed ou 
by Chandavarkar, J., in Baynakrishna v- 
Tripurabai (3) and by Collin?, C. J-. 

Handley, J., in Jagannadha v. 

ina (21). 

So far as reversioners are concern' 
ed, their position is quite 
from that of an adopted son. Til 

death of the widow or the termination o 

her estate, it is impossible to say ^ 
are the persons who will be entitle 
succeed as heirs to her husband, as 
property under Hindu law ^c^cenda 
those who would have been heirs to 
husband if he had lived up to and di 
thi moment of her death. When, c 
ever the widow makes a valid adoption, 
son is by fiction of law born to 
band the moment she adopts and n® 
virtue of his sonship succeeds 
ately to his father’s property as 0 
ally as if he was a posthumous son. 
decision of the Privy Council in 

Boy V. Jogat Chandra Bhourniok (4/ ^ 
ports the view that the adopted son 
entitled to immediate poMOTsion o P , ^ 
21. (1^3) 16 Mad 400. 
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perty wroDgfully alienated by a widow 
before his adoption. The facts of the 
-case are fully sob out at pp. 669 to 671 
of the report and the judgment of the 
High Court appears on pp. 672 to 67-4 of 
the report. 

It will be seen that the adopted son 
eued to set aside a perpetual lease granted 
between the date of the death of his ad¬ 
optive father and his adoption and re¬ 
cover possession. Various contentions 
were put forward which are fully dealt 
with in the judgment of the High Court. 
One of them was that the lease was exe¬ 
cuted bv the mother-in-law of the widow 
acting as her guardian and that as the 
lease was not repudiated by her, it must 
be taken to be the act of the widow and 
consequently limitation began to run as 
against the adopted son only from the 
death of the widow. If the view taken 
in Sreeramulu v. Krislamvia (l), namely, 
that the cause of action for possession 
arose only on the widow’s death were 
correct, it is clear that the suit would nob 
have become barred at the date of its in¬ 
stitution, assuming that the lease was one 
executed by tbe widow’s guardian on her 
•behalf and ratified by her. The follow- 
ing passage in the judgment of their 
Lordships of the Privy Council shows 
that they were of opinion that the right 
to possession arose immediately on adop¬ 
tion: 

“On the most favourable view for the appol- 
ilant she (Hemlato, the mother-in-law of the 
widow making tbe adoption) granted the putni 
-as manager of tbe estate for Brajeswari (the 
widow who adopted tbe plaintiff), the then legal 
•owner. If the putni was void, the period of 
limitation ran from the date on which it was 
granted under Regn. 2 of 1803 as amended by 
Begn. 2 of 1806, which was then in force. But 
if it was voidable only by Brajeswaii’s successor, 
'tbe right of action arose on tbe adoption of Ban* 
wari Lall and time would begin to run against 
him from the date when be attained his majority 
in 186G. Under either Rogo. 2 of 1803 or Act 
H of 1859 time ran from the date when the 
• cause of action arose." 

Ib was contended by Mr. Ganesa Aiyer 
in the course of his able argument that 
the question as to the right of the ad- 
opted son to set aside the alienation of 
his adoptive mother did nob arise for 
determination, as the Courts were only 
concerned with the lease granted by her 
mother in-law acting under an annu- 
mabi pabra granted by adopting widow’s 
father-in-law. A reference to the judg 
menb of the High Court, which deals 
with every possible alternative case or 


contention, and the judgment of the 
Privy Council, which deals with the 
point of view most favourable to the 
plaintiff and treats the lease as one hv 
the widow making the adoption, -ihows 
that the aspect of the case now Irofore us 
was considered. It is no doubt true that 
the decision in Sreeraviulu v. Kr 'ntammci 
(l) was not cited at the Bar or considered 
by their Lordships, but this is hardly a 
grouD'l for overlooking what is in my 
opinion the plain result of the decision 
of their Lordships. In Sirinaoiiavii v. 
V. liamcLsamy Chettiar (5) Bir Arnohl 
White. C. .1 , observed that the decision 
inSrecrflWHLt v. Kmtamma (l) does nob 
seem to be reconcilable with the decision 
of the Privy Council and Spencer,.!., 
is of the same opinion in the order of 
reference. 

In Aynrita Lai Bagahi v. Jatnidra 
Nath Chowdhnj (22), which was a suit 
to set aside an alienation by a widow 
who subsequently made an adoption, it 
was held, following Ltikshman Bhau 
Khopkar v. Badhabhai (18), Nathaji 
Krishnaji v. liari Jogiji (l7), Mora 
Narayayi Joshi v.Balaji Baghunatk{l5) 
and Bijoy Gopal Mukerji v Nil liatan 
Mukerji (23), that the cause of action, 
which an adopted son has to set aside an 
alienation accrued as soon as he is ad¬ 
opted and that as he was barred, those 
who came after him were likewise barred, 
even though the suit was within 12 years 
from the date of the widow making the 
alienation. The view taken was that as 
adopted son divests the estate of the 
widow and becomes entitled to possession 
immediately he is adopted and not on her 
death, Art. 141, Limitation Act, has no 
application as ib only provides for cases 
when the person suing is entitled to pos¬ 
session on the death of the female. In 
Kancharla Venkataratnam v. Koganti 
Venkataramiah (24), Wallis, C. J., and 
Seshagiri Aiyar, J., following Moro 
Narayan Joshi v. Balaji Raghunath 
(15). Ilari Vithal Parulkar v. Woman 
Man Deshpandc (25), Mare Ohand Baba 
V. Bejoy Chand Nahtab (26) and the 
view taken in Sreeramulu v. Kristamma 
(l) as to the Article of the Limitation 
Act applicable, held that the adopted sou 

22. (1905) 32 Cal 165. 

23. (1903) 30 Cal 990. 

24. A I R 1915 Mad 5-39=25 I 0 692. 

25. (1900) 2 Bom L R 411. 

20. (1905) 9 C W N 795. 
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13 goveruetl by Art. liJ: and has 12 years 
from the date of his adoption. The facts 
as appear on the judgment show that tlie 
widow before adopting the plaintiff en¬ 
tered into a i>artition with her mother, 
lu-jaw, which tlie learned Judges agree 
in holding was not binding on the ad¬ 
opted son. If tlm learnel Judges inten¬ 
ded to adoj't the vie^Y of Dhashyam Iyen¬ 
gar, J., in Srecrmnulu v. Kri-darama (l). 
on the other question and to hold with 
him that tlie adopted son liad no right to 
recover jiosscssion of ['ropert> alienated 
by the widow prior to the adoption till 
the death of the widow, it is difficult 
to see why Art. 141, Seh. 2, Ijimita- 
tion Act, would not apjdy an«l exclude 
Art. 144 which is only a residuary arti¬ 
cle, as quoad the property alionated tdie 
adopted son would ho in tlie same posi¬ 
tion as any other Hindu entitled to the 
possession of immovable property on the 
death of a Hindu female. Soshagiri 

in dealing with Itunchordas 
Vniidravandas v. Parvatibai (27), ob¬ 
serves: 

"The princifdc of the Jeci'^ion is that until 
the plaintifl’s right to imniediale po<?CB.«ion ac¬ 
crues his right to possession is not barred. In 
the case of a reversioner the cause of action will 
accrue on the death of the widow; in the case of 
an adopted son, on his adoption,” 

and the observations suggest that he was 
not in agreement w'ith the view of Bha- 
shyam Iyengar, J., that the right to pos¬ 
session in case of alienation prior to the 
adoption accrues only on the death of the 
widow. 

Reference has been made to cases 
where it has been hold that areversioner 
to whom tii 0 widow surrenders the estate 
(and thereby accelerates the Succeasion) 
cannot sue to set aside the alienation 
made by her till she dies. These cases 
have, in my opinion, no bearing or appli¬ 
cation to oases of adoption by the widow. 
The whole doctrine of surrender and con¬ 
sequent acceleration of the estate of the 
reversioners has no basis in Hindu Smi- 
ribis, but has been evolved by Courts of 
Justice on general principles of jurispru¬ 
dence. An anticipation of interest invol¬ 
ved by the theory of relinquishment or 
the defeasance of an ulterior interest by 
the intermediate acts on the part of the 
widow are hardly contemplated by the 
Hindu lawgivers. It is clear that the 
surrender by the widow and the accept- 
ance of the estate by the rev ersioner are 
27. (1899) 23 Bom 725=26 I A 71 (P C). 
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purely matters of contract. The widow 
is not bound to surrender the estate, nor 
is the reversioner bound to accept it ex- 
cept on terms which would apply to any 
other transfer of immovable property ao 
far as piior alienees are concerned and 
conditions which Courts will impose on 
considerations of justice, equity and good 
conscience. To a voluntary relinquish¬ 
ment by the widow based on no consider¬ 
ations of dutv to lier husband or hia 
spiritual benefit Courts havo very pro- 
jjcrly refused to annex the right to defeat 
alienations made by her which would 
enure longer hut for her voluntry act. 
.\s hetsveen the widow, the prior alienee, 
and the reversioners claiming title under 
a subsequent surrender the alienee has a 
clear equity to retain possession and the 
fruits of his purchase till at least the 
widow dies. But what equity is there lo 
favour of a j>erson who purchases pro¬ 
perty from a Hindu widow, knowing that 
there is absolutely no necessity for the 
sale and that she has authority to 
which she could exercise at any time. It 
is his clear duty to inquire as to whether 
she has authority to adopt, just as it i® 
the duty of a person dealing with a 
qualiffed owner to inquire into the exis¬ 
tence of necessity for the alienation. 

It is no doubt true that the power to 
adopt has no legal effect till it is actually 
exercised, but the adoption made in po*'* 
suance does not put the adopted s^ 
the same position as a volunteer. 

ing regard to the spiritual importance at¬ 
tached by Hindu lawgivers to sonsn'P 
and the care and anxiety display®^ ^ 
them to provide for a substitute in * 
son is not born, there can be little dou 
that a Hindu widow, who has been 
solemnly enjoined by her husband to pej' 
form (what was in his eyes at least) t ® 
sacred duty of adopting a son, so as e 
continue his name and lineage and 
joy and transmit the property to 
cendants, is under a strong moral 
tioD sanctioned by the dictates of do > 
and the pieties of human life to carjT 
out his wishes. It is true she cannot 
compelled to adopt, but this is dne 
the unimportance of the duty but to 
absence of any legal machinery by wnic 
she can be compelled to perform so ^ 
sonal an act. Self-interest often d® ® 
her from performing a duty, which a - 
cording to all Hindu lawgivers and Kn» 
views and sentiment of the great naaj 










1918 


Madras 491 


In rc Venkatarakga Josiar 


rity o( Hindus is of paramount import¬ 
ance to the spiritual needs of her husband 
and his ancestors hub the duty if per¬ 
formed is far from a purely voluntary 
act on her part but on the contrary one 
which she was bound to perform by all 
the dictates of duty and morality as 
understood by Hindu law and sentiment. 
It has been argued that it would be a 
hardship on the widow to terminate the 
alienation made hy her, as it would jilace 
a dilliculty in the way of her dealing with 
the estate. 

I have already shown that the theory 
that she could do what she pleases with 
the estate during her lifetime finds no 
sanction in Hindu law. From the point 
of view of the widow’s interest I should 
think that any check on her power of 
squandering her husband's estate or alie¬ 
nating it without any necessity is for her 
benefit, having regard to the ignorance of 
the vast majority of Hindu females. In 
an age when legislation has been directed 
towards and is being called for to protect 
ignorant people against their own impru¬ 
dent acts, I think we can well preserve 
the rules of Hindu sages and lawgivers 
who, recognizing the limitation of Hindu 
females and the temptations afforded by 
poverty, have secured to them protection 
against their own iriiprovidence. It is 
difficult to see why a purchaser, who 
purchases without any necessity for the 
sale and who knows that death or remar- 
riage would put an end to her rights, 
should be encouraged in any “reasonable 
expectation” that the widow would vio¬ 
late a clear moral duty for her benefit. 
Cases relating to agreements between the 
widow and the father or guardian of the 
adopted son or the adopted son himself if 
he is of age, whereby the rights of the 
adopted son are postponed or put an end 
to, have also no bearing on the question. 
Where an adopted son is a minor, the 
arrangement is supported on the ground 
that it was for his benefit and that but 
for the arrangement he would not have 
been adopted and so worse off. 1 doubt 
very much if Courts would uphold an 
agreement which is distinctly disadvan¬ 
tageous to the minor. 

In cases whore the adopted son is a 
major, he is competent to contract so as 
to divest himself of rights which accrue 
bo him under Hindu law. As observed 
by Mayne in his work on Hindu Law, it 
would be cutting at the root of all well- 


recognized principles as to the status of 
an adopted son and the conse(iuenGes of 
an adoption to hold that alienations with¬ 
out necessity would hind the a lopted ^on 
during the widow’s lifetime. I fool little 
hesitation in following v. 

Tripurahai {3),(inC[ ansv.ering t!io ques¬ 
tion referred to ns in the atlinnativo. 

S.X./R.K. Re/t'rcncc ansirerrl 

ill tlu' a/finn-ilivc. 
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ARDUR PiAHtir ANDNaI'II'R, .T I. 

Venkata ramja Josiar —Petitioner, In 
re. 

Criminal Rovn. No. 836 of 1910 and 
Criminal Revn, Pebn, No. G>s0 of 1910, 
Decided on 12bh April 1917, against deci¬ 
sion of Sub-Divl. First Class Magistrate, 

Madura in Calendar Case No. 30 of 1910. 

Criminal P. C. (5 of 1898), S. 403-Acquit¬ 
tal under S. 406, Penal Code, by 2nd Class 
Magistrate is no bar for fresh trial on same 
facts under S. 409 by First Class Magistrate 
—Penal Code (45 of 1860), Ss. 406 and 409. 

The accu^^ed was charged uuder S. -iCG, I. P. C., 
and was tried and acquitted by a Magistrate with 
second class powers Ho was subsequently charged 
on the same facts under S. 409 and was brought 
before a Magistrate with first class powers to 
take his trial: 

Held', that the subsequent charge being with 
relation to an offence which the fir.st Magistrate 
could not try. vide S. 403 (4), Criminal P. C., 
the previous order of acquittal with respect to the 
miuor offence for which the accused had already 
been tried was no bar to the subsequent iJroceed- 
iags. [P 462 C 1] 

P. N. Krishnaswami Aiyar for P. 11. 
Narayanaswaini Aiyai —for Petitioner. 

Public Prosecuto) —for the Crown. 

Order.- -Id this case the first point 
for consideration is whether the charge 
under S. 409, 1. P. C., against the ac¬ 
cused Vonkataranga Josiar can be pro¬ 
ceeded with inasmuch as ho had been pre¬ 
viously tried by a Magistrate with second 
class powers upon the same facts for an 
offence unde S. 406, I. P. C., and acquit¬ 
ted, We think S. 403, sub-S. 4, Criminal 
P. C., applies; it states that if a person 
has either been acquitted or convicted of 
an offence but the same facts disclose an 
offence which could not be tried by the 
first Magistrate, then the previous acquit¬ 
tal or conviction is no bar to further 
proceedings for a more serious offence. 
The words of the sub-section are; 

“A person acquitted or convicted of any offence 
constituted by auy acts may, notwithstanding 
such acquittal or conviction, be subsequently 
charged with, and tried for any otheroffencecon- 
stituted by the same acts which he may have 
committed if the Court by which he was first 
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tried, w.i-^ not corapeteot to tiy the odsnces with 
which he i«i sub^equeuily charged.” 

Tuan Illus. (f) and (g) raike it per- 
Ifectly clear that if the subsequent charge 
lis with relation to an offence which the 
hrst Magistrite could not try, then the 
previous order of ac[uittal or conviction 
with resijoct to the minor offence for 
which the accusel has already been tried, 
is no hir to subsequent proceedings. In 
the exercise of our powers of revision and 
for other reasons we <iuash the proceed¬ 
ings. 

•S-N./H.K. Petition allowed. 
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.VVrdNG ANM) Seshaghu. Aiyau fj. 

Jliimanadiia n Chettf/ —Plaintiff—Ap¬ 
pellant. 


V. 

Kdtka Velcin anJ anotket —DeionJants 
— Respondents. 

Ijebters Patent Appeals Nos. 35 and 36 
of 191h, Decided on 11th September 1917, 
against judgment of Coutts - Trotter, 
J,, D/- 20th December 1915, in Civil 
Revn. Petins Nos. 131 and 132 cf 1915. 

Negotiable Instruments Act (1881), S. 51 
—Promissory note executed in favour of 
trustee—Succeeding trustee can sue on note 
without assignment. 

SechoQ 57, Na^tiable lasbrunDtits Act. cc:: 
t) 11)1 it‘3 c i w thi legal representatives ol a 
deceased person can negotiate a promissory note 
executed in favour of the latter. The Act does 
not abrogate rules of devolution of rights to the 
properties of a deceased person. [P 483 0 1] 

A trustee can sue on a promissory note exe¬ 
cuted in favour of bis predecessor-iu-ofiG ce with¬ 
out any assignment or devolution of the note. 

[P 483 C 2] 

T. V. Gopalaswami Mudaliar —for Ap¬ 
pellant. 

S. B. Miithiisiuami Aiijar —for Respon- 
4eDt3. 

Order .—We must call for a hading 
as to whether at the time of the suit the 
right to collect moneys due to the trust 
had devolved solely on the plaintiff. 
Fresh evidence may be adduced, if de¬ 
sired. The finding will be submitted 
within two months from this date, and 
the parties will beat liberty to file ob¬ 
jections to the said finding within seven 
days after notice of the return of the 
8aQ;)e shall have bean posted up in this 
Court. 

Finding. —By an order made in Let¬ 
ters Patent Appeals Nos. 35 and 36 of 
1916, I was directed to take further evi- 
deuce and remit a findingonthe following 


question: Whether at the time of the suit 
the right to collect moneys due bo the trust 
had devolved solely on the plaintiff. 
The plaintiff has examined three wit¬ 
nesses in this connection and ontheother 
side defendant 1 has been examined. The 
oral evidence on behalf of the plaintiff is 
to the effect that sometime in 1913, de¬ 
fendant 2 handed over the managemeut 
of the trust properties to the plaintiff. 
There is no positiveevidenoe to contradict 
this nor do I see any reason to disbelieve 
the witnesses. I am also of opinion that 
the probabilities of the case favour this 
position. Ex. B is an award which de¬ 
cides that each trustee was to he in 
management for a period of five years. 
Exs. F 1 and G 1 are two promissory 
notes executed in favour of plaintiff m 
•luoolOll in renewal of promissory notes 
executed previously in favour of defen¬ 
dant 2. Thera is also noexplanation as to 
how the documents Ex. A in the present 
suit and Exs. F, G, H came into the pos¬ 
session of nlaintitf, if the statement of 
the plaintiff’s witness that it was on ac¬ 
count of his succeeding the defendant 2 as 
managing trustee is to be rejected. On a 
consideration of the evidence in the case 
I find that at the date of these suits, the 
right to collect moneys due to the trus 

had devolved on the plaintiff. 

Judgment. —We must accept t e 
finding that the promissory note sued on 
was executed bo Ulagappa Chettiar a 
trustee of the charity. The question w e- 
ther the said payee could alone hav 
maintained the suit without joining 
CO- trustees was not raised in the Loo ^ 
below. It would depend in each case up 
the powers and duties of the 
trustee whether such a petsou is ^ 
peteob to represent the trust solely- 
question has not been put in issue 
we are not prepared to allow it to be < 
bated now. Another question which « 
argued at some length need not be 
cussed now, namely, whether if t « 
as assignment of the note by 
parties, it should not be only 

mode prescribed by the Negotiable Ins 
menbs Act. There is a considerable con 
of opinion on bhisqnestion and u 

by settled by a reference to a 
The possibility of transfer of ng 
the note by operation of law has not 

the subject of judicial 

any considerable extent. In this 

denoy. apart from certain observation 
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Miller, T., in Sowoar Lodd Govinda Djss 
V. Lepuli Muneppa iVciffa (l),th 0 mabter 
is res inbegrn. The Negotiable Instruments 
Act only deals with transfers by negotia¬ 
tion. Uuder the English Billsof Exchange 
Act the Common law of the land is expres¬ 
sly saved (see S. 97). It is a pity that there 
is no such saving clause in the Indian 
Enactment. S. 57 of the Act, by implica- 
tion, seems to contemplate that the legal 
representatives of a deceased person can 
negotiate promissory note. The practice 
of allowing legal representatives in this 
country to sue on notes executed to their 
predecessors is apparently founded on 
the principle that the Act does not 
abrogate rules of devolution of rights 
iin the properties of the deceased. If a 
eon, as legal representative, can sue on a 
note executed to his father, there could 
be no impediment in principle to other 
heirs or successors having asimilar right. 
The case of trustees is, in some respects, 
stronger than that of other heirs. In the 
■oaso of private trusts, S. 75, Act 2of 1882 
enacts that the property standing in the 
name of the predecessor shall vest in the 
successor. It is not necessary to obtain a 
transfer by an instrument or by endorse, 
ment. We fail to see why this principle 
should not be extended to public trusts. 
In Byles on Bills it is stated: 

"The executor of a deceased party to a bill or 
note has, in general, the same rights and libili* 
ties as his testator.” The executors of every per- 
flon,” 

says Lord Macclesfield, 

"are implied in himslf and bound without 
naming” . , . On the death of the holder of a 
bill or note, his executors or administrators may 
endorse; and an endorsement by the executors 
or administrators is for ali purposes as effeoutal 
as an endorsement by the deceased.” 

The oases quoted by the author in sup¬ 
port of the above propositions show that 
the English Bills of Exchange Act does 
not affect the Common law right of de- 
Yolution by operation of law. The same 
considerations are applieable to the con¬ 
struction of the Indian Enactment. In 
Catherwood v. C/ia6awi (2) it was held 
that a note given to an administrator as 
such can be sued on without assignment 
by an admiuisbjalor de lonis non to the 
original estate. Bayley, J., points out 
that the money recovered is applicable 
to the right fund, as assets of the first 
intestate.” The case of a trustee replac- 
j[ng another staml^ on the same footing . 

1. (1908) 31 Mad 634. 

2. (1B23J 1 B & 0 150. 


Broadly speaking, trustees exercise rights 
and obligations as agents of the trust. 
The trust being the owner, siu-oeeding 
trustees derive their rights an.I ollioo by 
relation to the trust and not as the heirs 
of the last holder of that ollice. All of 
them form a chain of representatives in 
respect of the trust, as svas once said by 
the Judicial Committee. In this view, 
each trustee by virtue of his appoint ment 
takes up the miuageraent of the trust 
properties at the place left by the pre¬ 
vious trustee. It is not necessary that 
the authority or consent of such a person 
should be given to the successor. .-Vs 
pointed out by Miller, T., \nSowccr Lodd 
Goviyida Doss v. Lepiti Muneppa Naidu 
(l), the predecessor, being functus ollicio, 
would have no power to endorse the note 
given to him in a capacity which he was 
divestel of. Conse.iuently the present 
plaintiff who has replaced I lagappa 
Chetty is entitled lo sue on the note 
without any assignment or endorsement. 
We are therefore of opinion tl\at tlie de¬ 
cision of tlie learned Judge must be re¬ 
versed and that of the Court below must 
be restored. Appellant will get his costs 
from defendant 2 in this Court. 

S.N./R.K. Appeal allowed. 
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Wallis, C.J. 

Bagiarnvial and another —Plaintiff's— 
Petitioners, In re. 

Civil Misc. Petn. No. 334 of 1917, De¬ 
cided on 7th Kebrury 1917. 

Civil P. C. (1898), S. , 24-Ma<?ia8 City 
Civil Ciurt n»t trv Small 

Cause Suit—Chief Justice of High Court has 
power to transfer Small Cause Suit to City 
Civil Court not under S. 24 but only under 
Madras City Civil Court ( 1892), Ss. 3, 5. 

Section 24 only authoriBee transfer to a Court 
competent to try the case. The Madras City 
Civil Court is not a Court competent to try a 
Small Cause Suit (vide S. 3, Madras City Civil 
Court Act) and S 24 (4), Civil P. C , does not 
make it so. It can become so only by au autho¬ 
risation ot the Chief -Justice of the High Court 
under S. fj {2>, City Civil Court Act. IP 483 C 2] 

N. Swaminaiha Aiyar — for Peti¬ 
tioners. 

Order. —Section 24, Civil P. C , only 
authorises transfer to a Court competent 
to try the case. The City Civil Court is 
nob such a Court, 3. 3, City Civil Court 
Act: and Ido not think 3.24, Civil P. C., 
makes it so. It can only become so by 
the Chief Justice of the High Court au¬ 
thorising the City Civil Court Judge toj 
try the ease in his capacity of Smalll 
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Gauss Court-. .Tud|_?e unler S. 5 (2), City 
Civil Court Act, 

I 50 cliract him. 

S. N. R,K. Suit ^et a^idc. 

A. I. R. 1918 Madras 484 
Full Bench 

NN'ALT.IS, C. -1. AND AYLING AND 
KGMARASWAMI SASTT;r, -TJ. 

DoruifuTvii Aiyo ran i others —riainbiffs 
—Appellant?. 

\' . 

T. Subramanid .h /zar and others ~^De- 
fendants— Respondent 9. 

Second Ap|te’.l No. 100 of 19ir>, De¬ 
cided on 2Gth October 1917, against de- 
creetoi Teinporarv sSub-Judge, Taujore, 
in A. S. No. 680 of L911. 

^ {a} Civil P. C. (1908), S, 11—Decree for 
past mesne profits does not bar suit for 
future mesne-profits—15 M. L.J. 402, Over- 
ruled. 

By the Fall Bench (Aylinj, •/., dissenting).— 
Where, in a suit for possession of property and 
mesno profits, past and future, a decree is passed 
for possession and pastjpeofits without the claim 
for future profits being decided, a second suit for 
recovery of mesoe profits from the institution of 
the first suit till delivery of possession is not 
barred. 15 M.Tj.J. 402, Overruled. [I’4S6Cl,2] 

(b) Civil P. C. (1908), O. 20, R. 12 —Claim 
for future mesne profits—Alteration in new 
code is not material—Civil P. C. (1882) 
Ss. 214 and 212. 

Order 20, R. 12, does not make any material 
alteration in the nature of the claim as to future 
mesne profits from what was contained in S3.211 
and 212 of the old Code of 1832. Under the new 
Code, as under the old, it is still a claim in res¬ 
pect of a cause of action that has not accrued at 
the date of suit and 'the plaiutid's omission to 
ask for that relief In his plaint vvill not bar a 
second suit for the same. [P 486 C 2] 

(c) Civil P. C. (1908), S. 11, ExpIn. 5—Re¬ 
lief—Meaning of, stated. 

Per U'rtffis, C. J .—The w^ord ‘relief In Expla¬ 
nation 5, S. 11 , means relief arising out of a 
cause of action which had accrued at the date 
of suit and on which the suit was brought and 
does not include relief, such as mesne profits, 
accruing after the date of suit as to which no 
cause of action had then arisen. [P 4S6 C 1] 

(d) Civil P.C.. (1908). O. 20. R. 12— 
Change introduced in—Effect of, stated— 
Civil P. C. (1882), Ss. 211 and 212. 

The change iotroduced by O. 20, R. 12, is that 
the award of mesne profits is to bo in all cases 
by a preliminary deeree, and that when ascer¬ 
tained, they are to bo embodied in a final decree, 
whereas under Ss. 211 and 212 of the old Code of 
1882, they were to bo ascertained in execution. 
This change does not alfcet the construction of 
Expln. 5, S. 11, nor is it affected by the omis¬ 
sion in S. 47 of the new Code of the proviso to 
the corresponding S. 244 of the old Code 

, [P 486 C 1] 

(e) Civil P. C. (1908), 0.20. R. 12 (c)— 

May’ should be construed as “shall.’' 

Per Euniaraswami Sastri, /.-The words 


‘may pass a decree’in 0.20, R. 12 (c), show 
that the povver of tho Court is discretionary, 
though the word ‘may' in the previous aub- 
Cls. (a) and (b) should be construed an jueaning 
‘shall.’ [P 487 01] 

Wheh dilTercnt claims are dealt with in one 
riilo under one of tho subsections, the fact that 
the word 'm.iy’ should be construed as ‘shall’ 
in oue of the sub-Ss. owing to tho nature of the 
cl iim which it de.als with, does not necessarily 
mean tha'. the word cannot bo construed in its 
ordinary sense as regards other clauses. 

[£M87C1) 

C. V. Aaanlhakrishna Aiyar —for Ap- 
pellanta. 

S. T. Srinivasagopalachart —for Rds- 
pondenfcs. 

Order of Reference. 
Sadasiva Aiyar and Spencer, JJ. 

This is a suit for mesne profits. The 
plaintiffs brought a previous suit (Ori¬ 
ginal Suit No. 283 of ly09) for partition 
of family propeity, including a prayer 
for mesno profits. They obtained a de¬ 
cree directing a division to be made into 
five equal shares and awarding Rs- 
for past mesno profits. Tho judgmeo^ 
was silent on the subject of future mesce 
profits. In the present suit the District 
Munaif gave the plaintiffs a decree for 
tho recovery of Rs. 254-S 0 raesne pro¬ 
fits accruing after the institution of Ori¬ 
ginal Suit No. 238 of 1903, but on appeal 
the Subordinate Judge dismissed the suit 
with the remark that although his deei- 
sion might seem hard, he was bound hV 
the ruling in Ramasavii Iyer v. ori- 
rangaraja Iyengar (l) to hold 
separate suit could be brougha for mesno 
profits claimed in a previous suit, as t o 
matter was res judicata by reason of t ® 

former decision. , , 

Under the Code of 1882 it well settiea 

by a Full Bench decision of this Ooarc, 

Eiippusawmy Aiyar v. Venkata rrnater 

(2), that such a suit would lie. 
principle was upheld in Calcutta in 
Mohun Sirkar v. Secy, of State 
the observations of Ameer Ali. J * * 
pp. 970 and 971 on the discretionary 
form of S. 211 Civil P. C.. (iSSSh » 
was also decided by another 
that claims for possession and claims 
mesne profits form separate 
action under the old Cole and un.^r 
new Code: vide Ponnammal v. RaTn 
mirda Aiyar (4). 

1. (1915) 26 I C 622. 

2. (1905) 15 M L J 462. 

3. (1S90) 17 Cal. 968. 

4. (1915) 3S Mad 329=27 I C 679. 
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The learned Judges whodecided 
sa^ni Iyer v. Sritaiigaraja Aiyengar (1; 
base their opinion on the change of 
language in the Code of 1908. They say ' 
that in this Code, S. 211 of the Code of 
1882 disappears altogether, and as 0. 20, 
E. 12, now reads, it is made equally a 
matter of discretion with Courts to di¬ 
rect an inquiry into future mesne profits 
as it is to pass a decree for i)os3ession or 
for future mesne profits. With due res¬ 
pect to those learned Judges, we are un¬ 
able to see that there has been any sub¬ 
stantial change of language. S. 211 has 
not disappeared, but combined with 
S. 212 it has been recast in 0. 20, R. 12. 
S. 211 declared "the Court may provide 
in the decree’* for the payment of future 
mesne profits. 0. 20, R. 12 (l) (c), de¬ 
clares that "the Court may pass a de¬ 
cree .directing an inquiry as to 

rent or” future mesne profits. S. 212 
permitted the Court either to determine 
the amount of i)asb mesne profits by the 
decree itself or to pass a decree for the 
property and direct an inquiry into the 
amount of mesne profits. 0. 20, R. 12 (a) 
and (b), is to the same effect. The only 
essential in procedure is that under the 
new Code mesne profits are not left to be 
to be determined in execution. A more 
important change, and one to which the 
judgment in Iyer v. Sriranffa- 
raja Iyengar (1) contains no allusion, is 
the omission of the proviso to S. 244 
from S. 47 of the new Code. This ran as 
follows: 

"Notbiog in this section shall be deemed to bar 
a separate suit for mesne profits accruing between 
tne institution of the first suit and the execu¬ 
tion of the decree therein whore such profits are 
not dealt with by such decree." 

It may be that these words were omit¬ 
ted because they were considered super¬ 
fluous. Similarly a provision that a claim 
for the recovery of land and a claim for 
mesne profits from such land should be 
deemed to be distinct causes of action, 
found place in the Code of 1859 but 
dropped out of the Code of 1882 for the 
reason that it became superfluous, as ex¬ 
plained in Ponnamal v. Ramainirda 
Aiyar (4), but this did not prevent the 
Court from arriving at a conclusion that 
such claims constitute separate causes of 
action in the present state of the law. 
The use of the word ‘may' in 0. 20, R, 12, 
like the same word in the old S. 211, 
seems to indicate that it is discretionary 
with the Court to award future mesne 


profits. The plaintiff could not insist on 
them being granted to him, because at 
the date of the first suit the caii'io of ac¬ 
tion for mesne profits is not oumpleted. 
In this connexion the use of the word 
‘shall’ in O. 20, R. 10, which deals with 
suits for accounts may 1;6 compared with 
the use of the word ‘may’ in 0. 20, R. 12. 
As regards the question of res judicata, 
S. 11. Expl. 5, declares that any relief 
claimed in the plaiut, w hich is not ox- 
prossly granted by the decree, shall 1)6 
for the purposes of this section, deemed 
to have been refused. But if mesne pro¬ 
fits were claimed in the first suit and 
through mistake or oversight they were 
neither granted nor refused, the section 
will not prevent a second suit being in¬ 
stituted for their recovery, when the re¬ 
lief claimed in the plaint is a relief which 
the Court was not bound to grant if the 
defence failed. This is made clear in 
Kuppusawiny Aiyar v. Cenau raviier 
(2). The case in Rumii'nimi Iyer v. Sri. 
rangaraja fyengar (l) has since l)een 
followed in Civil Hevn. Betn. No. 858 of 
1913 {unreported), but one of the two 
learned Judges who decided it was a party 
1 1/2 months later to Tkavasi v. Animu. 
gam (5), which followed Kuppusaiomy 
Aiyar v. Venkatara7nicr (2) without re¬ 
ferring to the more recent decision under 
the Code of 1908. The otlmr learned 
Judge was a party to tlie Full Bench in 
Ponnamnial V. Uamamirda Aiyar (4), 
which jiroceeds on cousidoiations not 
easily reconcilable with those upon \shioh 
liamasami Iyer v. Srirangaraja Iyengar 
(1) was decidod. 

We are inclined to the opinion that 
Pamasami lyery. Srirangaraja Iyengar 
(1) was wrongly decided and requires re¬ 
consideration and as the question involved 
is of considerable importance and of fre¬ 
quent occurrence, we refer to the decision 
of a Full Bench the question whether, 
after a suit for possession of lands and 
mesne profits, j'ast and future, lias been 
brought and decided and a decree has been 
obtained for possession and past mesne 
profits, without the claim to future mesne 
profits being decided, a second suit will 
lie to recover mesne profits from the in¬ 
stitution of the first suit till delivery of 
possession. 

This second appeal coming on for hear- 
ing before this Full Bench on 10th Octo¬ 
ber 1917. in i)ursua^e_oj^t hQ abov e Order 

&. ~u0l6) 23 i 0 1. 
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of Keforence, upon perusing the said 
Ordor n{ Reference and the records in 
the case and upon hearing the arguments 
of counsel on both sides and having stood 
over for consideration till this day, the 
Court expressed the following 

Opinion 

Waliis C J. — 1 agree with the refer- 
ing .Judges. I'.xpln. 5, S. 11 of the present 
Civil P. C.. is in exactly the same terms 
as the corresponding Expln. 3. S. 13, in 
the Code of Under the Code of 

1882 it was held hy a Full Bench of this 
Court, in Kuppusn7cmy Aiyar v. Ven- 
kataramior (2), in conformity svith the 
decisions of other High Courts, that the 
word ’roliof” in the explanation means 
lielief arising out of the cause of action 
'which liad accrued at the date of suit and 
on whieli the suit was brought, and did 
not include relief such as mesne profits 
accruing after the date of suit as to which 
no cause of action had then arisen, but 
which the Court was nevertheless ex¬ 
pressly empowered to grant. Tha expla¬ 
nation having been reproduced in exactly 
the same words, tht presumption is that 
it avas intended to have precisely the 
same effect. I do not 6nd any sufficient 
indication to rebut this presumption in 
the fact that Ss. 211 and 212 of the old 
Code were amalgamated to form O. 20, 

,R. 12, The change introduced by the new 
rule is that the award of mesne profits in 
all cases is to be by preliminary decree, 
and that when ascertained they are to be 
embodied in final decree, whereas under 
Ss. 211 and 212 they were to be ascer¬ 
tained in execution. This change does 
not appear to me to affect the construc¬ 
tion of Expln. 5, S. 11, nor do I think it 
is affected by the omission in S. 47 of 
the new Code of the proviso to the cor¬ 
responding S. 244 of the old Code. I 
answer the question in the affirmative. 

Ayling, J. —I agree that I am unable 
to concur. The point referred is identical 
with that considered by Hannay, J., and 
myself in Ramasami Iyer v. Sriraiiga- 
raja Iyengar (l) and with all respect 
after hearing it re-argued I remain of the 
same opinion. I would answer the ques¬ 
tion in the negative. 

Kumaraswami Sastri, J. —The ques¬ 
tion referred to us for decision is 
“whether, after a suit for possession for lands 
and mesne profits, past and future, has been 
brought and decided and a decree has been ob¬ 
tained for possession and past mesne profits, 
without the claim to future mesne profits bein*- 
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docidtd. a second suit will lie to recover meSQe 
profits from the instituti:u of the first suit till) 
delivery of possession.” 

I agree \s ith the Chief Juatiee, whose 
judgment I have had the advantage of[ 
perusing, and with Sadasiva Aiyar and| 
Spencer, J.T,, the'roferring -Tudgas, that 
the question should be answered in the 
affirmative, As there has been no adjudi¬ 
cation as to fufuro mesne profits, the se 
cond suit can only be b<arred if it cm be 
brought under Expl n. 5, S. 11, Civil P.C., 
1P08. It is now well settled that the 
word “relief” in Expln. 5 means a relief 
which the plaintiff can claim as a matter 
of right in respect of a cause of action 
which has accrued to him at the <3ate of 
suit and that relief in respect of future 
mesne profits is not claimable as a matter 
of right, no cause of action accruing to 
the plaintiff at the date of suit in respect 
of the future injury he might suffer i| 
the defendant continues to be in wrongful 
possession in spite of the suit, and tha 
Expln. 3. S. 13 of theCodoof 1882 which 
is the same as Expln 5, S. 11 of the Co e 
of 1908 will not bar a second suit, d/an 
il/o/n(7i Sirkar v. Secy, of State (3}. 

Das Os 7 cal v. Durga Vershad Adhikart 

(G). Bhivrav v. Sitaram (7), Bam 
v. Madan Mohan Lai (8), Kuppusaivmy 
Aiyar v. V enkatramier (2). There 
nothing in the present Code that alte 
the Dature of the claim for future mesD 
profits. It is still a claim in respect o a 
cause of action that has not accrue ^ 
the plaintiff at the date of suit an 
cannot be contended after the recent eo 
Sion of the Full Bench in Ponnammaty^ 
Ramamirda Aiyar (4) that if the p ain 
tiff had omitted to ask for th e relief m 
his plaint* a separate suit would be ® 
red. The main contention for the r 
pondents is that 0. 20, R. 12, has now 
rendered it obligatory on the Court 
pass a decree as to mesne profits ro 
date of suit to date of delivery of P® ' 
session if the plaintiff makes out * ® ** 
for such relief and that consequently tne 
decisions under the Code of 1882 have n 

application. lanft 

I do not think that the Code of 

which enacts as O. 20 .B. 12. 
contained in Ss. 211 and 212 of the i 
of 1882, has made any material > 

in the nature of the claim as to u t 
mesne profit^. R. 12 provide s^Uaa-_ 

6. (1894) 21 Ca! 252. 

7. (1395) 19 Bom 532. 

8. (1899) 21 All 425. 
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^ourt may pass (l) a decree for possession 
of the property, (2) a decree for rent or 
mesne profits up to suit or direct an in¬ 
quiry as to the same and may (3) direct 
an inquiry as to future mesne profits. It 
provides for a fiual decree being passed 
after the inquiry directed is made and 
the liability ascertained. So far as Cl. (c), 
R. 12 is concerned, the power of the Court 
is still discretionary, as all the order 
does is to provide that the Court may 
pass a decree directing an inquiry as to 
rent or mesne profits from the institution 
of the suit bill the period provided for by 
Gls. (i), (ii) and (iii). It has been argued 
that even as regards Cls. (a) and (b) the 
word used is *'may” and nob shall.’ 
though the Court is bound to pass a de¬ 
cree iu berms of Cls (a) and (b) if plain¬ 
tiff’s claim is established S. 212 of the 
old Code provides that the Court may 
either determine the amount by the decree 
itself or may pass a decree for the pro¬ 
perty and direct an inquiry into mesne 
profits and dispose of the same on further 
orders, and the legislature in including in 
one section what was embodied in two 
by using the word “may,” which occur¬ 
red in both the sections, cannot be said 
to have introduced any new principle as 
regards future mesne profits. When dif¬ 
ferent claims are dealt with in one rule 
under various sub.sections the fact that 
the word "may” should be construed as 
“shall” in respect of one of the subsec¬ 
tions owing to the nature of the claim 
which it deals with does not necessarily 
mean that the word cannot be construed 
in its ordinary sense as regards other 
clauses. With all respect I am unable to 
agree with the decision in Ramasami 
Iyer v. Srirangaraja Iyengar (1) that 
the grouping in one section of past and 
future mesne profits affect the nature of 
future mesne profits so as to attract to it 
the provisions of Expln. 5, S. 11. The 
omission of the proviso to S. 244 in S. 47 
of the Code of 1908 is due to the fact that 
under the Code of 1908 the determina¬ 
tion of ‘luestions as to mesne profits was 
bo ho iu the suit itself and not subsequent 
to decree in execution proceedings. Un¬ 
der the scheme of the . present Code there 
is no necessity for any such proviso to 
S. 47, which corresponds to S. 244 of the 
old Code. 

There being, in my opinion, no mate¬ 
rial difference between S. 211 of the old 
Code and R. 12, Cl. (c), 0. 20 of the pre¬ 


sent Code, there is no reason for depart- 
ing from the decisions of tliis and the 
other High Courts as to the second suit 
nob being barred by Kxpln. 0, S. 11 of tlie 
Code. 

S.N./b.K. Reference answered in 

the affirmative. 
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Spencer and Krisiinan. JJ. 
(Manugarra) Satyalakshmi Narayana 
and another —Plaintitls—Appellants. 

v. 

{Manvgarra) Jagannadham and others 
— Defendants—Raspondenbs. 

Second Appeal No. 2109 of 1915, 
Decided on 4th September 1917. against 
decree of Temporary Sub-Judge, Bozwada, 
in A. S. No. 94 of 1910 

(a) Hindu Law — Widow — Surrender— 
Scope of transaction stated. 

A surrender of her life-estate by a Hindu 
widow in favour of a reversioner of her husband 
is not a conveyance of any rights by the widow 
but onh an extinguishment of her rights, so 
thit the rigiits of the reversioner under lliudu 
law Vest at ouce on surrender. The reversionor’a 
rights arise by the operation of the Hindu law, 
the surrender by the widow being tantamount to 
her civil death. [P 49‘d 0 1] 

(b) Hindu Law—Widow—Surrender-Con¬ 
ditions of validity stated. 

The surrender, to be valid, must be of the 
entire inteiost of the female holder who sur¬ 
renders and must bo to the next reversioner and 
with the consent of the intervening life bolders, 

if any. IP ^ 

The rule that the widow should surrender the 
whole estate means that she should surrendi r all 
her rights at the time of the surrender, resei ving 
nothing for herself. [I’ C 2] 

(c) Registration Act (1908), S. 17 (b)- 
Surrender by widow need not be in writing 
but if in writing must be registered. 

There is no rule of law requiring a registered 
instrument for the extinction of a widow’s 
rights, though if there is an instrument in 
writing, it must be registered: 34 1. C. 748 I'Ast. 

IP 489 Cl] 

(d) Limitation Act (9 of 1908), Art. 44— 
Suit to set aside alienation by releasee's 
guardian is governed by Art 44. 

A suit to set aside an alienation of the pro¬ 
perties surrendered by the releasee's guardian is 
governed by Art. 44. IP 4<-‘9 C 1, 2] 

K. V. L. Narasimham and K. P. 
Shunmughum PiUai —for Apiiollants. 

IJ. Narasindui Rao, T. Prakasam and 
G. Venkatararniah —for Respondents. 

Krishnan, J.— Plain tiffs-aijpellants 
sued to recover 9 items of property as 
the reversionary heirs of their maternal 
grandfather, one Avadhanulu, the original 
owner, on the death of the last life-estate 
holder Venkamraa in September 1902. 
Avadhanulu died long agoleavinga widow 
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ancl two 'lauf’hters Bucharama, i)IaiDtiti’3 
mother, an*! Venkamma. her sister. The 
widow who had the first life-estate died 
in 18S7. The properties had ail been 
alienated after the death of the widow 
and during the life-time of the daughters 
by defendant 1, the father of the nlain- 
titVs, who acte.l as their giurdian in doing 
so. Blaintitfs claimed that as these alie¬ 
nations were made before the properties 
had become theirs and were without 
necessity and authority, they wore not 
binding on tliein. Defendants other than 
the first pleaded that the widow hal 
with tdiG consent of her two daughters 
surrendered tlie whole of her estate in 
favour of plaintill 1 an 1 that the alie¬ 
nations by the father subseiuenbly vrero 
partly for necessxry purposes and partly 
for the benefit of the minors and were 
binding on them and that their suit was 
barred by limitation under Art. dl, 
Sch. 1, Limitation Act. One of blio alioua- 
tions was a gift, anl the donee pleaded 
that the property had already been gifted 
to her by Avalhauulu himself and that 
the deed of gift executed by defendant i 
as giurdian was only in recognition of 
the ijrevious gift. The lower Courts 
found all the allegations of these dofen- 
dants jiroved except that the Subordinate 
Judge has not given a finding on the 
previous gift alleged: and they dismissed 
the suit. 

Plaintiffs appealed to us and contended 
first that the finding in favour of the 
surrender was not correct, because there 
was no surrender in fact and if there 
was. it was not valid in lasv. The sur- 
render of the widow with the consent of 
the daughters is found as a fact by the 
lower Court on the evidence in the case 
and we must accept it in second appeal. 
Though it is true that there is no direct 
proof of any act of the widow from 
which tlie surrender could be inferred, 
there is other evidence for it and it is 
nob possible to say that the finding is 
based on no legal evidence. The validity 
of the surrender is attacked on two 
grounds, viz,, (l) that the surrender was 
not of the whole estate and was nob in 
favour of the nearest reversioner and 
(2) that it could only be made by a register¬ 
ed instrument and there was no such instru¬ 
ment in the present case. The conditions 
required for a valid surrender have been 
stated recently by this Court on a con- 
siderabion of the various authorities on 


this point in the case of Kotayya 

V. Mudifjonda Chandramowli Sastri (l). 
According to that case the surrender must' 
be of the entire interest of the female 
holder, w ho surrenders, and must be to 
the next revei-sioner, bub it recognizee 
that with the consent of the intervening 
life estate holder, if any, the surrender; 
may be to the next reversioner. The| 
surrender may then be looked upon as a 
joint surrender by the widow and the 
other females. In this case the finding 
is that the daugiiters consented to the 
surrender. There is no reason therefore 
to invalidate the surrender to plaintiff 1 
on the ground that her mother and her 
sister had a right to a life-estate after the 
widow’s death and before her reversion 
fell in. 

In 1879 the widow had executed » 
deed of gift Jvx. 2 (a), by which she gave 
two items from lier husband’s estate to 
her daughter Venkamma to he enjoyed by 
her for her life-time in consideration of 
her past and future protection of 
mother. It was argued that as the widow 
had parted with a fraction of her inheri¬ 
tance before the surrender, the snrrendfl^ 
not being of the whole estate was in¬ 
valid. The rule that the widow shoul 
surrender the whole estate means th* 
she should reserve nothing for her^el ■; 
She should surrender all her rights a , 
the time of the surrender and that was 
done in this case. It is not necessary o 
consider the effect of the surrender on 
Ex. 2 (a): it may cease to have effect *8* 
gift any longer. But suppose the widow 
hid made a sale of a part of the est® 
for a purpose binding on the reversionfl^* 
that will not be a reason why she ^hon 
not validly surrender the whole ® 
remaining estate. In the case of 
Naresh Lai v. Sadhu Saram Iffll a 
portion of the estate was given to certain 
parties and the balance was sarrendere 

by the widow to the next reversioners 

and that surrender was upheld. 
surrender in the present case therefore 
cannot be invalidated on this groun 
either. 

The last objection taken was thet t e 
surrender required a registered instru¬ 
ment to effect it, as it was a transfer o 
immovable property, viz., the widow 
life-estate and that in the present case i 
was of a value of over Rs. lOff- 

1, (1916) 36 I C 407. 

2. (1915) 28 I C 586. 
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WE\3 placed for this argument on the case 
of Betireddi Somireddi v. Betircddi 
Tatayya (3). The appellants’ argument 
is that the surrender was in effect a sale 
of property under S. 54, T. P. Act or a 
gift under S. Idd. It seems to mo that 
this argument ignores the nature of sur¬ 
render altogether. A surrender is not a 
conveyance of any rights by the widow 
bo a reversioner bub only an extinguish¬ 
ment of her rights so that the rights of 
the reversioner under the Plindu Law 
vest at once. The position is well ex¬ 
plained in the judgment of Srinivasa 
Aiyangar, J., in the case already quoted 
as Mtilugu Kotayya v. Mudigonda 
Chandramowli Sastri (l). The rever¬ 
sioner gets the estate in his own right 
and not because anything is conveyed to 
jhim by the widow, her surrender being 
tantamount to her civil death. His rights 
'arise by the operation of the Hindu Law. 
No rule of law is pointed out which re¬ 
quires a registered instrument for the 
extinction of the widow’s rights. If 
there is a written instrument, it will no 
doubt require to be registered under 
S. 17, Cl. (b), Registration Act. But 
where there is none, the surrender does 
not seem to become invalid thereby. In 
the case o\ted a.s Betireddi Somireddi v. 
Betireddi Tatayya (3) their Lordships 
found that the transaction there amount¬ 
ed to a transfer of the widow’s estate for 
a price paid of over Rs. 100, and ob¬ 
viously that required a registered instru¬ 
ment as for a sale. The present is not a 
case of that nature-hut one of pure sur¬ 
render or extinguishment of rights. 

The surrender being upheld it followed 
that, when defendant 1 as guardian of 
plaintiffs purported to alienate the pro¬ 
perties in suit, they belonged to plain¬ 
tiff 1. Defendant 1 as the father of the 
plaintiffs was their proper guardian 
during their minority. The plaintiffs 
are, therefore, not entitled to succeed 
without setting aside the alienations by 
liim and following the ruling of this 
Court in lianga Reddi v. Narayana 
Beddi (4) and Madugula Latchiah v. 
Bally Mukkalinga (6), their suit must 
be hold to be barred under Art. 44, 
Limitation Act. Plaintiffs' suit also fails 
on the ground that the sales were for 
necessary purposes and for their benefit. 

3. (1916) I C 718. 

1. 11006) 28 Mid 423. 

6. (1907) 30 Mad 893. 
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. Official Assignee 

This finding has not been contested be- 
fore US- As regards tlie alienation under 
Ex. 4 it was found by the Munsif that it 
was only a recognition of the gift by 
Avadhanulu himself and that it was not 
open to plaintiffs to dispute it. It is true 
the Subordinate Judge has not given a 
finding on this point, but it is unneces¬ 
sary to call for one as the suit fails on 
the ground of limitation as well. .\ some¬ 
what different question was argued before 
us that even if the surrender was not 
established and in consequence idaintiffs 
had no title to the properties at the time 
of their alienation, nevertheless the sales 
would take effect when the reversion fell 
in and the plaintiffs got title, on the 
principle embodied in S. 43, T. P. Act. 
There seems to bo considerable difficulty 
in applying that principle to the case by 
reason of the prohibition contained in 
S. 6 (A) of that Act against the transfer 
of mere expecfcencies, but in the view 
taken above it is unnecessary to decide 
the point. The second appeal fails and is 
dismissed with costs. 

Spencer, J. —I concur. 
s.n./b.K. Appeal dismissed. 
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White, C.J and Sankaran Nair, J. 
K. Hajee Ahdul Lateef 2 km\ anolher — 
Plaintiffs—Appellants. 

V. 

Official Assignee of Madras —Defen¬ 
dant—Respondent. 

Original Side Appeal No. 4 of 1912, De¬ 
cided on lofch November 1912, from judg. 
ment of Wallis, J., in Civil Suit No. 206 
of 1911. 

Presidency Towns Insolvency Act (1909), 
S. 7 — Order under S. 7—Appeal lies Suit is 
barred, 

NO suit lies to set aside an order passed under 
S. 7. Tbe proper remedy for tho party aggrieved 
is to appeal against the order. Ll^ 490 C 1] 

A. Krishnasami Ayyar for C. P. Rama- 
sami Aiya) —for Appellants. 

M. 1). Devadoss and M. K. Ramasami 
Ayyar—ioT Respondent. 

Judgment. —The appellants made an 
application in the insolvency of A. S. 
Mahomad Oosman Sahib and Co. and 
asked for a declaration that certain goods 
which had been seized by the Official 
Assignee after adjudication were their 
property and not the property of the in¬ 
solvents. This application was dismissed 
on the'merits. The appellant then brought 
a suit against the Official Assignee for the 
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GovIndan Nair V 

doclaratioD which he had asked for in 
his application in the insolvency. No 
authority has been cited in support of 
'he contention that such a suit will lie. 
Ifn our opinion it will not. 

We see no reason for interfering with 
Wallis, J.'s order refusing leave to amend 
the plaint. The appeal is dismissed with 
taxed costs. 

S. N./r.k. Appeal (Iismissed. 
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Abdur Kahim abd Phillips, -IJ. 

T. P. Govnidan Nuir —Plaintitf—.Ap¬ 
pellant. 

V. 

K. Cheru vantia and others — Defendants 
— Uesiiondents. 

Second .Appeal No. 543 of 191G, De¬ 
cided on 5th October 1917. 

Transfer of Properly Act (1882), Ss. 83 
and 84 — Deposit and notice togeiher consti¬ 
tute valid tender— Deposit of mortgage 
money by melcharlh holder—He is entitled 
to benefit of Ss. 83 and 84. 

Uoder S;. 83 and SI a martgagor depositing 
money inCciut is entitled to cessation of interest 
from tbo d ite of notice of the deposit to the 
mortgagee. The deposit and notice together 
constitute a valid tender in law, [[’ 490 0 21 

A melcharlh holder is entitled to the benefit of 
the sections on bis depositing the money due to 
the kanomdar in Court. [P 490 G 2] 

C. V. A7ianthakrishn(i Aiyar — for 
Appel lant. 

A’. P. M, Menoti —for Respondents. 

Judgment. —The appellant had a mel 
charth executed to him in 1914 and on 
the basis of that melcharth he was en 
titled to redeem a mortgage in favour of 
the defendants, it appears that he paid 
the amount due, viz., Rs. 1,000 into 
Court and notice was sent to the respon¬ 
dents that the money was available to 
to them in satisfaction of their mortgage. 

The defendants refused to accept the 
money and tho money remained in deposit 
in Court. Then the plaintiff had bo insti¬ 
tute a suit to recover possession of the 
property. The defendants defended the 
suit; which was dismissed by the First 
Court but in appeal the decree of the 
District Munsif was set aside. The ques¬ 
tion we have gob to decide in the second 
appeal is, whether interest on the amount 
in lieu of which the respondents were 
entitled to enjoy the nsufruot of the pro¬ 
perty ceased to run from the date the 
money was deposited and notice sent to 
the mortgagees. In the recent Full Bench 
decision of this Court in Thevaraya 
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Peddy v. Venkatachala Pandithan (l) 
is has been held that a deposit, in order 
bo be effective within the meaning of S. 84,1 
T. P. .Act, must continue to be in Court 
in order that the requirement of the 
section, that the mortgagor in depositing 
the money should do all that is necessary 
to enable the mortgagee to withdraw 
the money, may be satisfied. In that case, 
the Full Bench had to consider the de¬ 
cision of a Division Bench of this Court 
in Krishna-wami Chcttiyar v. Thippa 
Pamaswami Chettyar (2). Though the 
ruling in the latter case was upheld so 
far as it laid down tho general proposi¬ 
tion that the deposit, in order bo be effec¬ 
tive within the meaning of the law, must 
continue to be in Court for such time as 
is necessary to enable the mortgagee to 
withdraw tho money, on the question 
however, whether on tho facts of the 
case in KridivannimiChettyar y.Tlupp(^ 
Ramnswami Chettyar (2) there was a 
. valid tender within the meaning of S. 84, 

T. P. Act, my learned brother expressed 
the opinion that there would be a valid 
tender within the meaning of the law. 

I also made a suggestion to the same 
effect. However that may be, we have 
to see upon the facts of this particular 
case, apart from any question of deposit, 
whether there was not a valid tender which 
the respondents refused. Notice wasgiveoj 
to the respondents, and the mere fact 
that notice was given by Court and that 
deposit had been made, could not inaM 
it any the less a valid tender. It might 
be something more than a tender; but it 
was a tender nonetheless. There was no 
question here of any difficulty as to the 
title of the mortgagees, and the tender 
was therefore made bo the right persons- 
That being so, we think the terms of 

were satisfied. We reverse the judgment of 

the Subordinate Judge on this point- 
The decree will have to be modified by 
awarding mesne profits from April IJH 
bill the respondents surrender posses¬ 
sion of the property. Both parties 
agreed that mesne profits should be cal¬ 
culated at 130 paras of paddy a year, 
which is the rate admitted by the re^ 
pendents. Six months’ time will be 
allowed for redemption of the property- 
The parties will pay and receive pro¬ 
portionate costs. , 

S.N./r.k. Decree 

1. <1917) 40 .Mad 304=37 I C 444. 

2. (1912) 35 Mad 44=8 I C 763. I 
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Seshagiri Aiyar and Napier, JJ. 
Paramasiva Udayan — Plaintiff — 
Appellant. 

V. 

Krishna Padayachi and another —De¬ 
fendants —Respondents. 

Second Appeal No 262 of 1916, De-- 
oided on 2l3t November 1917, against 
decree of Dist. Judge, Trichinopoly, in 
Appeal Suit No. 101 of 1915. 

❖ Transfer of properly Act (4 of 1882), 
S. 59 —Mortgage-deed—Scribe can be attest¬ 
ing witness—Attestation, explained. 

A scribe of a mortgage deed can also be aa 
attesting witness and can be called to prove its 
execation if be witnessed it. 

It is a question for the trial Court in each case 
whether a scribe was intended to witness tbe exe¬ 
cution of a document. The mete fact that he 
signs tbe document as its writer is not proof that 
be was not an attesting witness as well. Tbe 
essence of attestation is that the person must 
have seen the document executed. The question 
is one of qualification and n'. t of the use of anv 
set phraseology. 5 C. iV. N. 454, Dist [P 431 G 2l 

'1\ r. ^xUhukrishna Aiyat —for Appel- 
lant. 

M. D. Devadoss — iox Respondents. 
Judgment. —In this case the deed of 
mortgage sued on was attested by two 
witnesses and was signed by the scribe as 
the writer thereof. One of the attesting 
witnesaei is dead and the plaintiff has not 
taken steps to examine the other witness 
who is said to be still alive. He has how¬ 
ever examined the writer of the document 
who deposed that he saw it executed. 
The Courts below have held that this 
proof is not sufficient and dismissed the 
suit. We are unable to agree with them. 
The fact that a person oalls himself a 
scribe is not proof that be was not an 
attesting witness as well. It may be that 
the writer left the place immediately 
after he had written the document and 
before it was signed by the executant. 
In such a case, he cannot be regarded as 
jan attesting witness. The essence of 
attestation is that the person must have 
seen the document executed. The ques¬ 
tion is one of quali6cation. but notof the 
use of any set phraseology. There is 
plenty of authority for the proposition 
that a scribe can also be an attesting wit¬ 
ness. Veerappudayan v.Muthu Karuppa 
Thevan (1) was relied on by the appel¬ 
lant. That decision lays down that the 
fact that a scribe wrote the endorsement 
after the document was executed and 
attested, was some evidence in favour of 
1. (19i3)'i9 I 0 589. ' 
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regarding him as an afctestirjg witness. 
This was followed by a Bench in which 
one of us sit in Ayyasami Iyengar v. 
Kylasam Pillai (2). It would greatly 
depend upon the facts of each case whe¬ 
ther a scribe is also an attesting witness. 
As poiutei out iu lianu v. Laxnianrao 
(3). the time and place of the scribe’s 
endorsement may show that ho did not 
witnees the execution. 

Under sujh circumstances, to examine 
him as an attesting witness may give 
some room to purjurel evidence being let 
in. As regards Padri Prasad v. Abdul 
Karivi (4) relied on by the learned vakil 
for tbe respondoot, there can be nodoubt 
that the decision was right on the facts 
found. The scribe signed his memo¬ 
randum before thedocurnent w’asexecuted. 
If that decision lajsdowu that under no 
circumstances can a scribe 1)6 an attesting 
witness, we are unable to agree with it. 

Chimier J., who was a party to this judg¬ 
ment, took part in the decision reported 
as Ham Bahadur Singhw AjodhyaSmgh 
(5) Chief Justiaeof the Patna High Court. 
In this case the learned Judge expresses 
himself more uncompromisingly than in 
the Allahabad judgment. Jwala Prasad J. 
while concurring with the Chief Justice 
on the fact.s of tlie c.ise, points out that a 
scribe is not necessirily debarred from 
being an atfcf-stator. In Haj Naraiii 
Ghosh V. Abdur Hakim ( 6 ) the same 
view was taken of tlio position of 
a scribe. We do not think Shamu Patter 
Abdul Kadir Howthan (7) is opposed to 
this view. In this country less atten¬ 
tion should be paid to the name by which 
a person chooses to style himself than bo 
the character he fills. It will be a ques. 
bion in each case, whether a scribe was 
intended to ivitness the execution of a 
document. That isa matter for the trial 
Court. We must, therefore. Iiold that 
the a fortiori conclusion come to by the 
Courts below that because a person called! 
himself a scribe he was incapable of' 
being regarde.d as an attesting witness, is' 
not a proposition which we can accept. 
We must, therefore, reverse the decrees 
of the Courts below and remand the case 
for trial to the Court of first instance in 

“T (1915) 26“rc 409.' ' - 

3. (1909) 33 Bora 44 = 1 I C 461. 

4. (1913) 35 AH 254=19 I C 451. 

5. (1916) 34 I C S70. 

6. (1901) 5 C W N 454. 

7. (1912) 35 Mad G07 = 1C I C 250=39 I A 
218 (P C). 
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the Uihb of the above observationi. Far¬ 
ther evidence may be taken. Costs will 
abide the result. 

s.n /r.k. Appeal allowed . 
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AVLINC. and NaPIEK, .1.1. 

Sathula Vcyikanna —Defendant — .Ap¬ 
pellant. 

V. 

Namuduri Venh'italivishnanua and 
a noihct —Plaint ill's—Hospondents. 

Second Appeal No. 842 of 1915, Decid- 
ed on Gth F 0 l)ruary 1917, ai’ainst decree 
of Siih..Tud;;a., Cocanada, in A. S. No. 82 
of 1914. 

(a) Limitation Act (9 of 1908). Art. 113— 
Right to enforce specific performance of 
contract vesting in third parly—Doctrine of 
certum est quod certum reddi potest does not 
apply. 

lu cases where a right to enforce specific per* 
formance vests in a third party to whom the 
ascertainment of the date on which performance 
becomes due need not necessarily be known, the 
doctrine certum est quod certum reddi potest has 
no application. [P 493 C 21 

(b) Limitation Act (9 of 1908), —Inlerprela* 
lion--Act should be liberally construed in 
favour of person whose right is sought to be 
barred. 

The Limitation .Act operates as a bar to legally 
enforceable cUime and it should, therefore, be 
construed as much as possible in favour of the 
person whose right is sought to be barred. 

IP 493 C 21 

(c) Limitation Act (9 of 1908). Art. 113 — 
Suit for specific performance of contract to 
transfer decree on payment of decretal 
amount—Limitation commences from date 
of refusal. 

.4 agreed with B to transfer to C a certain de¬ 
cree in .4’s favour, on condition that D paid to A 
the amount duo under the decree within six 
months. B paid the sum three davs after the 
lapse of six months. In a suit by C against A to 
enforce specific performance of the contract to 
transfer the decree instituted beyond three years 
from the date fixed for payment of the amount 
by C but within three years from the date when 
performance was refused: 

Held: that the case fell within the second 
clause of Art. 113, Sch. 1, Lim. Act and having 
been brought within three years from the date 
of refusal of specific performance, it was not 
barred by time. [P 494 0 1] 

G. Venkataramiah for V. Eamesam — 
for Appellant. 

M. Patanjali Sastri for P. Narayana- 
murthi —for Heepondenta. 

Judgment. —This appeal arises out of 
a suit instituted by the plaintiff to com¬ 
pel defendant I to execute a duly regis¬ 
tered transfer in respect of a decree in a 
suit, Original Suit No. 364 of 1904. De. 
tendant 1 was the holder of this decree 


and he had by an agreement, Ex. F, made 
with one Jayanti Venkayya, (defendant 2) 
agreed that on Jayanti Venkayya paying to 
him the amount of that decree he would 
transfer the decree to the plaintiff. The 
particular clauses of that agreement which 
are important are to the following effect: 
(l) the amount was to be paid within six 
months: (2) the transfer in favour of the 
present plaintiff was to be made as soon 
as the amountin respeotof therazinamah 
was paid. 

It is to enforcs this latter clause 
that the suit is biought. No point 
has been taken that it vvas not open to 
the plaintiff, nob a party to the contract, 
to bring a suit for specific performance; 
so we must deal svith it as if that right 
did vest in him. The lower appellate 
Court has held that the suit is primarily 
barred under Art. 113, Lim. Act,bub that 
the circumstances under which defend¬ 
ant 1 receive 1 the money from defend¬ 
ant 2 constituted him a trustee for the 
plaintiff within the meaning of S. 10, 
Lira. Act, and it, therefore, held that the 
suit was not barred. Before us this con* 
tention was not relied on by the respon¬ 
dent and we think rightly, for it would be 
quite impossible to bring this case within 
the language of that section. But it haa 
been urged by the respondent that the 
contract does not contain the date 
for the performance and that the secon 
clause "when the plaintiff has notice tha 
performance is refused” is the starling 
point for limitation and that, therefore* 

the suit is not barred. For the appellee 
it is contended that the date is fixed fof 
the performance and the suit is ® 
time. Admittedly of course no sp^c' c 
date was fixed; and the question t a 
remains is whether it is possible in these 
circumstances to apply the doctrine car- 
bum est quod certum reddi potest, so a 
to bring the case within the Article. A 
careful argument has been addresse o 
us by both sides. We have been strong y 
pressed with the decisions of the Fr*y 
Council in Juggomohun Ghose y.Manicff- 
chani {l)&ad of the Court of Queen s 
Bench in Merchant Shipping Co. v. 
tage (2) and London Chatham and ^ 
Ry.Co V. South Eastern By. Co. 
Thesedecisions turned on the construe lo 
of the Interest Act which is as follo^f ;^ 

1. {18S7-591 7 M I A 263=4 W R 8 fP C). 

2. (1874) 9 Q B 99=43 L J Q B 94. 

3. (1893) A C 429=63 L J Ch 93. 
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‘that upon n,\\ debts or sums certain payable at 
a certain time the jury on the trial of any issue 
may allow interest.” 

There ia no doubt that the Privy Coun- 
oial in dealing with this clause has given 
a very restricted meaning to it, and their 
Lordships gave their reasons for so deoid- 
iog at greit length. They point out that 
the sum may never be due and that even 
if due. it is uncertain in amount at the 
time of the contract and it necessarily 
follows of course that the amount which 
will be payable for interest will bo 
equally uncertain. They also point out 
that this provision is an alteration of the 
Common law and is in its nature peual 
and for these reasons, they construed the 
Act strictly. 

The case of Merchayit Shipping Co. v. 
Armitage (2) was argued before the Ex¬ 
chequer Chamber and the decision that 
there was no principal sum payable at a 
time certain on which interest could run 
was given by the Court after the decision 
on the main question in respect of which 
the case is really reported. No reasons are 
given by the learned Judges for that deci. 
sion. It appears that about the same 
time the opposite view was taken by the 
Court of Queen’s Bench in a case report- 
ed as Duncomlc v. Brighton Club and 
Norfolk Hotel Go. (4). Their Lordships 
did not consider the policy of the Act but 
confined themselves to applying the doc¬ 
trine of cerbum esb in its entirety. They 
quote and follow the language of Lord 
Kenyon in an old case which language is 
reproduced as being a correct exposition 
of the doctrine in Broom’s Legal Maxims 
vide p, 479. That language certainly is in 
the widest terms, for it applies the maxim 
whether the time can be ascertained by 
any process of computation at the time 
the contract is made or whether it cannot. 
I will quote a few words: 

“Tbat certainty need not be ascertained at the 
time; for if, in tbo fluxion of time, a day will 
arrive which will make it certain, that is pufli- 
oient As, if a lease bo granted for 21 years, after 
three lives in being, though it is uncertain at 
first when that term will commence, because 
those lives are in being, yet when thev die it is 
reduced to a certainty and in certum C't quod 
certum rcddi potest.” 

We have, therefore, a clear conflict on 
the language of the Interest Act. Now we 
have not to decide this question on the 
construction of that Act, and we must 
bear in mind the essential difference bet- 
ween the Interest Aof find t,h'='rjirrtitation 


Act. As pointed out in the Privy Council 
case, the Interest Act ie penal and im. 
poses a higher liability than vvas knowri 
to common law It should, therefore, be 
construed strictly. On the other hand, 
the Limitation Act is one which operates 
as a bar to a claim winch is legally en¬ 
forceable, and it should, therefore, be 
construed as much as possible in favour 
of the person whose right is sought to be| 
barred. There are indications that the 
Courts of this country liavo been inclined 
to give a liberal application to the langu¬ 
age in Art. 113. The casein Mnhi-un din 
AInnad Khan v. ii[ajlis Bai (5) is one 
case. The decision ofBoddam J. in Pindi- 
prolii Sooraparajn. v. Pindiprolu Veera- 
hhadrudu (o) is another. We do not 
think it necessary, however, to exfiress a 
final opinion on this point because in this 
case there is an element which seems bo 
us to ren ler the doctrine inapplicable. It 
may be that it is right to apply the doc¬ 
trine fully between the actual parties to 
the contract who would get the benefit 
and be subject to the liabilities under the 
contract and to whom, therefore, the pay¬ 
ment of the meney would bo on a certain 
date, some time or other to their know¬ 
ledge. 

But in cases where a person is 
entitled to bring a suit on the contract 
who may not and need not, and very 
likely may not be aware of the date l)e- 
coining fixe.!, we cannot think that the 
doctrine will ap{)Iy. Taking this case for 
instance, defendant 2 was bound to pay 
the amount within six mouths to defen¬ 
dant 1, and on the date of that payment 
defendant 1 was hound to transfer the 
property to the plaintiff. He might have 
paid it within two days; and the plain¬ 
tiff need not have known anything about 
it. He might have paid it, as in fact he 
did, three days after the due date and the 
plaintiff might not have known anything 
about it. He.might not have i^aid it till 
years after the due date and defendant 1 
might have accepted payment and the 
plaintiff might not have known anything 
about it. It seems to us, therefore, that 
in cases where a right to enforce specific 
performance vests in a third party to 
whom the ascertainment of the date need 
not necessarily he known, the doctrine 
certum est quod certum reddi potest can 
have no application. We therefore, on 

5. (1884) 6 All 

G. (1007) 30 Mid 483. 


4. (1876) 10 Q B 371=11 L J Q B 216, 
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this narrow j^rouod alone, hold that the 
suit is not barred by reason of the first 
part of Art 113 and that as he is within 
time under the second part of the Arti¬ 
cle, the claim is not barred. It is admitted 
that there is no defence on the merits. 
The appeal will, therefore, he dismissed 
with costs. 

S.N.,K.K. Appeal dismissed. 
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Sadasiva Aiyar, .T. 

Malayil Koltayil Koyassan Kutty — 

Comi>lainant—Petitioner, In ro. 

Criminal Revn. No. 626 of 1916 and 
Criminal Revn. Petn. No. 511 of 1916, 
Decided on 30bh January 1917, from order 
of Sub- Divl. Magistrate, Malappuram, D/- 
8th June 1916. 

(a) Criminal P. C. (5 of 1898), Ss. 403 
and 494 — Discharge of accused — Second 
complaint is not barred — Very strong 
ground is necessary to start proceedings. 

There is nothing in lav against the entertain- 
ment of a second complaint on the same facts on 
which a person has already been discharged, inas¬ 
much as a discharge is not equilvalent to an 
acquittal. Bat unless very strong grounds are 
showti, e. g , ne.v facts are discovered which 
were not within the knowledge of the prosecution 
when the first charge was brought, a person who 
has once been discharged ought not to be 
harassed again on the samo charge, fl* 495 C ll 

(b) Criminal P. C. (5 of 1898). S. 439 

High Court—Di scretion is unfettered. 

A High Court has an unfettered discretion 
under S. 439 to pass whatever orders seem to it 
to be required in the interests of justice. 

[P 495 C 1] 

(c) Penal Code (45 of I860). S. 141—Un¬ 
lawful assembly—Crown alone can prose¬ 
cute— High Court will not interfere with 
magistrate's refusal to take cognizance of 
complaint — Criminal P. C. (5 of 1898), 
S 439. 

A complaint for rioting or for being a member 
of an unlawful assembly discloses a non com • 
poundable offence for which the Crown alone in 
the interests of public peace and security has a 
right to prosecuto, aud a complainant has no 
independent right to have the guiltv persona 
punished. [P-495 C 1] 

A High Court in the exercise of its powers of 
revision is not bound to recognize and respect 
such alleged rights of a complainant by setting 
aside a Magistrate’s refusal to take cognizance 
of a complaint. (P 495 C 1] 

K. R. Subramaniya Sastri —for Peti- 
fcioner. 

P- Narayatiaswami Iyer for 

Public Prosecutor—for the Crown. 

®*^^®** The complaintant is the peti¬ 
tioner in revision. The complaint was 
preferred against 56 accused on 7th June 
1916. charging them with the offence of 


forming an unlawful assembly on 15th 
March 1913 with the intention by use of 
force to obstruct the complainaDt’s party 
from hoisting a flig in connexion with a 
festival to be celebrated in a mosque. A 
similar complaint had been made by the 
Police on 15th March 1916 itself, but as 
the accused’s party afterwards allowed 
the flag to be hoisted and the festival to 
be conducted, the District Magistrate 
asked the Police Superintendent to ins¬ 
truct his Circle Inspector, who was in 
charge of the prosecution, to withdraw 
the case. Accordingly the Police Super¬ 
intendent instructed the Circle Police 
Inspector to withdraw that case and that 
Inspector on 29bh May 1916 reported to 
the Joint Magistrate that he withdrew 
the case. Then on 4th June 1916, the 
Subdivisional Magistrate passed the foi- 
lovving order; 

'^As it has been intimated to me by the Io3- 
pector of Police, C Circle, that Caleodir Ca*« 
No. 22 of 1916 is withdrawn, I hereby under 
S. 494, Criminal P. C., discharge the accused in 
that case ” 

Three days afterwards on 7th June, 
the complainant filed this coiuplaiot 
before the same Subdivisional Magistrate. 
The order of the Subdivisional Magistrate 
on this complaint dated 8th June 19)6 is 


as follows: 

“The accused in the petition presented 
by Koyassan Kuttv have already been 
by me under S. 494, Criminal P. C., the 
having withdrawn an identical case 8ga*u| 
them. To entertain this complaint means se 
ting aside that discharge. 

“The question is a difficult one, but I 
I have power to revive the case and also 
revive or refuse to revive it ia within my ** 
cretion, there being no order under S. • 
Criminal P. C The matter in question 
public rather than of private concern. I® 
absence of an order under S, 437, Criminal P. •• 
I refuse to revive the case.” 

Mr. K R Subramania Sastri has 

the case before me for the petitioner lO 
revision, namelv, the complainant. 
contentions are: , , 

"(l) The withdrawal by the police of ths forme 

case instituted by them was illegal and irr«^ ^ 
as the police officer had nO power to witbar*^ 
and as it does not appear that the Court S* , g 
consent to such withdrawal (see grounds o 
In the criminal revision petitions) ; i2» 
lower Court was bound in law to 
complaint and dispose of it in one of the 

provided by the Code such as 'noes* 

charge, acquittal or conviction. (9) Tne 9 . 
tion is wholly one of private interest as ^ -ce 
truotion complained of was to the 
by the taogal" (whose karissthan wa.s * ® ^ 

p'lainaot) ‘ of the celebration of a , 

mosque under the control of the tangal. 
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As regards ground 3, I think that 
■a conaplaint for rioting or of being a mem¬ 
ber of an unlawful assembly discloses a 
non-compoundable offence which the 
jCrown alone in the interest of public 
ipeace and security has a right to con- 
'duct, and I cannot allow the contention 
ithat the complainant has an independent 
Irighfc to have the guilty persons punished, 
nor can I agree that the Court, in the 
^exercise of its powers of revision, is bound 
1^0 recognize and respect such alleged 
jindependant rights of the complainant 
by setting aside the Magistrate’s refusal 
Ito take cognizance of the complaint. I 
think I have an unfettered discretion to 
pass whatever orders seem to me to be re¬ 
quired In the interests of justice (see 
S. 439, Criminal P. C ). Coming to the 
other two grounds, it must be admitted 
that on the record as it stands there is 
nothing to show that the Inspector of 
Police who withdrew the prior case 
charge-sheeted by the Police was a Public 
Prosecutor appointed under S. 494; or 
that he was an Officer of Police who was 
“nob below the rank’’ prescribed by the 
Tiooal Government (see S. 495, Cl. l); or 
that he was permitted by the Magistrate 
to conduct the prosecution under that 

sime S. 495 (Cl. l). 

Having regard to the maxim that all 
acts of Courts of Justice should be pre¬ 
sumed to have been regularly performed, 
I think that it might be taken that the 
withdrawal of the first case was properly 
made and followed under S. 494 read with 
R. 495, Cl. 2. Taking it then that the 
Idisoharge was proper and legal, there is 
no doubt nothing in law against the 
entertainment of a second complaint on 
the same facts as a discharge is nob 
equivalent bo an acquittal, bub I think 
that unless very strong grounds are shown, 
|a person who has been charged once^ and 
[discharged ought not to be harassed again 
on the same charge. It is not alleged 
that new facts have been discovered 
iwhich the police did nob know when they 
jbrought the first charge. The only new 
contention is that the complainant has 
got an independent right of his own to 
have the accused punishel criminally for 
his (the complainant’s) own advantage, 
namely, the establishment of his master’s 
(the thaDgal’s) legal rights to the un¬ 
disturbed celebration of a festival in the 
mosque. I think that when the District 
^lagistrate and the Police Buperinten- 


dent, who are in direct charge of the 
peace of the district, haveconsiderod that 
the interests of the public peace do nob 
require the prosecution of the accused 
further and have therefore withdrawn 
the prosecution, it is nob advisable for 
this Court to interfere at the instance of 
a private party with the order of the 
Magistrate refusing to take cognizance of 
a second complaint on the same facts. 
I, therefore, dismiss this revision petition. 

S.N /r.k. Petition dismi^ised. 
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Abduu Rahim and Kumaraswami 

Sastri JJ. 

Aiya Pamalinga Mudali and another 
—Defendants—Appellants. 

V. 

Ar^imuga Mudali — Plaintiff—Respon¬ 
dent. 

Cival Misc. Appeal No. 41 of 1917, De¬ 
cided on 19th July 1917, against order 
of Sub-Judge, North Arcot, in A. S. No. 
148 of 1910. 

Hindu Law — Alienation— Widow — With¬ 
drawal of suit by nearest reversioner Suc¬ 
ceeding reversioner can challenge alienation 
by another suit—Civil P.C.(1908),O 23, R. 1. 

The dismissal for default or non-prosecution of 
a suit by one reversioner dots not bar theinstitu- 
tion of another suit by arof.her prcsumpiive re¬ 
versioner. Tlie withdrawal of a suit by the nearest 
reversioner wi'bout obtaining permission to insti¬ 
tute another suit does not bind the succeeding re¬ 
versioner so as to deprive him of the right to chal¬ 
lenge the alienation by another suit. .J. /. R. 1915 
l\ C. 12t (P. C.), K-ipl. 

iS. Varadachariar —for Appollauts. 

K, Bhashyam Aiyangar — for Respon- 
dent. 

Judgment. —The question for decision 
before us in this appeal is whether the with¬ 
drawal of suit instituted by the nearest 
reversioner, a daughter, without obtaining 
permission to institute another suit is 
bindingon the succeeding reversioner, the 
daughter's son, so as to deprive him of the 
right to challenge the alienation by another 
suit. The learned pleader who appeared 
for the appellants has entirely relied on 
certain general language used by their 
Lordships of the Privy Council in Venh- 
atnarayana Pillay v. Subbammal ii)di.a(l 
also Janaki Ammal v. Narayanasami 
Aiyar (2). In the first case, their Lord- 
ships had to consider the question whe¬ 
ther when the nearest reversioner who 

' 1, a 1 R 1916 I’ (J 124=38 ;M'ad 40^=42 1 A 
125=29 I C 298 (P C). 

2. A I R 191G P C 117=39 Mad G34=37 I 0 
IGl (P C). 
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in3titube.l tba suit ilieil, tbab suit could 
be continued by the next reversioner and 
they held thiit it could bo. In giving their 
teisocs for the decision, they treated the 
next reversioner as legal representative 
for the purpose of reviving the action. It 
is contended that it logically follows that 
if a suit which is instituted by one rever. 
sionsr is withdrawn or dismissed for 
default of prosecution, all the other re¬ 
versioners w ill be barred and prevented 
from questioning the alienation by a 
separate suit. e do not think that 
their Lordships of the Privy Council over 
contemplated sucli a result when they 
hell that wlien a reversioner who in¬ 
stitute! a suit dies, that suit can bo 
revive 1 liy another presumptive rever¬ 
sioner. The scope of the decision is to 
enable one reversioner who instituted 
the suit to cirry on the same action for 
the protection of the estate. It would be 
a violent conclusion to draw from such a 
decision to say that if a suit instituted by 
one reversioner has ijeen dismissed for 
jdelauit or without ever being tried on the 
'merits, a suit by another reversioner, chal- 
denging the improper alienation isbarred. 
In the other case in Janaki Ammal v. 

arayanasarni Aiyar (2) there is only 
some general observation to the same 
effect as in Venhatanarayana Pillay v. 
Subbnmmal (1), and no other authority 
has been cited before us which covers the 
pre:ent case laying dowm tliat the dis¬ 
missal for default or non-prosecution of a 
suit by one reversioner bars the institu¬ 
tion of another suit by another presump¬ 
tive reversioner. The appeal is dismissed 
with cost?. 

S.N./n.K. Appeal dismissed. 
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Abddr Rahim and Napier, JJ. 

Mongahi Aorodko)io llatlii —Accused, 
In re. 

Criminal Revn. No. 63 of 1917. and 
Referred Case No 6 of 1917, Decide! on 
2nd May 1917, made by Se s. Judge, Can- 
jam, D/. 20th January 1917. 

Criminal P. C. (1893). S. 238-Appellate 
Court acquitting persons charged with rioting 
under S. 147 but convicting under S$, 448 
and 328, Penal Code —Conviction held not 
legal. 

Aa Appellate Magistrate caoaot, when once he 
acquits persons oharged with rioting and being 
members of an unlawful assembly of thatofTence, 
convict thsm of the miuor oSencca of bouse tre«, 
pas^ and hurt uuderSs. 448 and 3-i8 I. P. C. 

iP 49G 0 2; P 497 Cl] 


ISleveo persons were charged with rioting and 
being members of an unliwfnl assembly before a 
Seoond Class Migistrate. They were coovicledof 
olTenc^s under S. 147, 1. P. C. On appeal the ap- 
pel I its Magistrate acquitted seven of them and 
Convicted the remaining four of offences under 
Ss. US and 323, X. P. C. . 

Jlel'l: that the conviction was illegal and 
must be sot aside. 23 \V R Cr 59 and 34 Cal 326, 
Foil. C P 497 0 1] 

P. R. Narayanaswamy Iyer-" hr tho 
C ro w D. 

Abdur Rahim, J. —The accused were 
tried on a charge under S. 147, I. P. C., 
for being 

“members of an unlawful assembly and having 
in prosecution of the common object of Buch as* 
pembly vi/ , to enforce a right or supposed right 
to the barber’s land in Sorobogedo Pubodo in 
Pattupur committed the offence of riding at 
Pat upur” 

and were convicted of that offence by the 
Sub Magistrate. On appeal the appellate 
Magistrate held that the charge under 
S. 147 could not be sustained as bo wa* 
unable to find that more than four per¬ 
sons wore concerned in the occurrence 
but found the accused guilty of offences 
under Ss, 447 and 323 instead of the 
offence of rioting as found by tho Trial 
Magistrate, and reduced the sentence 
from three months’ to one montiis rigo¬ 
rous imprisonmint in the case of eion 
accused. The learned Sessions Judge ha® 
referred the caao to us for revision ^ bein? 
of opinion that the appellate Magistra e 
had no power to convict the accused un¬ 
der Ss. 447 and 323, offences with which 
they were net charged and for whic 
they were never tried. I may mention 
that DO appeal has been preferred by t ^ 
Government against the acquittal of t o 
accused with respect to the charge o 
rioting. The point for consideration ari¬ 
ses whether the convictions under Ss. 
and 323, I. P. C. by an appellate Court 
can be sustained by virtue of S. ^ 

minal P. G. I am of opinion f**^.**^ 
caadbt. The common object of rioting 
charged in tbe case was neither 
trespass nor hurt nor any of tbe D 
offence, a necassarv ingredient of an 
under 3. 147, X. P C.. so that it could not 
be said that the accused were ebarg 
with an offence 

“consisting of several partioulars, a 
of some only of which constitutes a 
minor offence or that being so charge 
have been proved which reduce it tc a 

The illustrations to S. 238 
class of cases comprehended by tha 
tioQ, and to convics the .accused un 
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Ss. 447 and 323, I. P. 0., in this case 
would be to convict them of charges 
which they were never called upon to 
meet. The case of Qu‘:en v. Salamut AU 
(l) is authority for the proposition that 
a man charged with rioting cannot be 
convicted of house trespass. Similarly in 
Dasarath Mandal v. Emperor (2) it was 
ruled that when certain accused parsons 
were charged under Ss. 304 and 325, 
I. P. C. read with S. 147, I. P, G., 
that is with offences of culpable ho¬ 
micide and grievous hurt as being mem¬ 
bers of an unlawful assembly in the pro¬ 
secution of a common object of which 
those offences were committed, and the 
offence of unlawful assembly was not pro¬ 
ved, they could not be convicted of an 
offence under S. 323,1. P. C., with which 
they were not charged. The conviction 
and sentence under Ss. 447 and 323,1. P. 
C., must, therefore, ho set aside. Theie 
is. however, evidence wh'ch, if believed, 
would support these charges agiinsb tlie 
accused if they were properly tried. This 
order will not, therefore, prevent the 
Magistrate taking cognizance of a com¬ 
plaint or charge under Ss. 447 and 323, 
I. P. C. 

Napier, J. —This case arises out of a 
disturbance that took place in a barber's 
main land in Pattujmr village on 27th 
June 1916 It arose out of a dispute as 
to the ownership of the land. The Karji 
reported to the police that two jjartics 
had gone to the laud intending to fight 
there. Undoubtedly, the fight took place. 
Plleven persons who are charged in the 
present case were arrested by the police 
on the spot and the persons belonging to 
the other party who are charged in the 
counter-case were like^sije arrested at 
the same time. Thirteen sticks and two 
khodnas were seized from the accused 
party at the time. Seven persons recei¬ 
ved injuries and were sent to the medical 
officer one of the persons Aoinjured receiv¬ 
ing twenty contused wounds and abra¬ 
sions. Both parties were charge 1 and 
convicted of rioting by the Second Class 
Magist rate of Aska town in Calendar Cases 
Nos. 47 and 48 of 1916. On appeal before 
the Deputy Lagistrate, the accused in 
C. C No. 48 of 1916 were acquitted on 
the ground that they exercised the right 
of self defence, the appellate Court being 
of opinion that the land was in their pos¬ 


session and the Magistrate obviously 
thinking that this fifiding Was sufficient 
to dispose of the charge against them, 
Whether that view is correct or not, 
need not be considered here as there no 
appeal by Government before us. With 
regard to the accused in Calendar Case 
No. 47 of 1911) the Magistrate, without 
giving any reason for disbelieving the 
evidence of the police Officer who says ho 
arrestel them on the spot, states that it 
is bird to say whether the accused other 
than Nos. 1, 2, 10 and 11 were really pre¬ 
sent or took any part in the aff.iir, and so 
only convicts accused 1, 2, 10 and 11 v'bo 
received injuries. Ue accordingly altered 
the conviction from one under B. 147, I. 
P. C , to one under Ss. 447 and 323, 1. 

P. C. 

The Sessions Judge has now referred the 
case on the ground that the accused were 
not charged under tlioso sections, and 
they liaviug been acguitted of rioting, he 
is of opinion that the convieLion should 
be set aside. There is undoubtedly, 
authority for this position. But si'oak. 
ing for myself, I am not quite satisfied 
that the case does not fall within S. 238, 
Criminal P. C, and that hurt is not a 
minor offence, the hurt being clearly pro¬ 
ved in this case. As in\ learned brother 
takes a different view following tlie autho¬ 
rities, I will not press mv doubts, and 
I agree with my learned brother in the 
order proposed by him un.ler which the 
matter cun be further emiuired into if 
thought necessary. 

S.N.R.K. Petition allowed. 

A. I. R. 1918 Madras 497 
PuiLLirs, J. 

L. A. L. Alagappa Cheettar —Peti¬ 
tioner. 

v. 

Nagaratna Mudaliar and of/iers—Op¬ 
posite Party. 

Civil Revn. Petns. Nos. -797 and 798, 
of 1916, Decided on 31st duly 1917, to re¬ 
vise the order of Dist. Judge, Tanjore, in 
Civil Misc. Appeals Nos. 89 and 90 of 
1915. 

Provincial Insolvency Act(1907), S. 22 — 
“person aggrieved'* is person who has suffi¬ 
cient legal grievance—Person’s claim to pro¬ 
perty for sale as that of insolvent rejected— 
He is person aggrieved. 

A person aggrieved within 8. 22 is a person 
who has pudtred a legal grievance, a person 
against whom a decision has been pronounced 
which has wrongfully deprived id u of something 
or wrongfully refused him something which 




1. (11^76) 2d W K Cr 6i». 

2. {iy07j 84 Cal 326=6 Cr L J 424. 
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had a right to demand, or wrongfully affected 
his title to something • [P 493 C 2) 

A person whose claim to property proclaimed 
for Bale as belonging'lo the insolvent is rejected 
by the Official Receiver is a “person aggrieved" 
within the meaning of S, 22. Provincial Insol¬ 
vency Kct. [P 499 C 1] 

T. Narasimha Aiyangar —for Peti¬ 
tioner. 

K. Dkashyam Aiyangar for Kunji- 
lapatham Iyer —for Opposite Party. 

Judgment. —Petitioner is a creditor 
of respondent, 8 an insovent. Respon¬ 
dent 1 in Civil Revision Petition No 708 
of 1916 is a son of the insolvent and 
claimed the properties in dispute under a 
will of his gran 1 father, between whom 
and the insolvent there was a partition in 
1908. Respondent 1 in Civil Revision 
Petition No. 797 of I916(cill0d hereafter 
respondent l) is an alienee from the 
minor. The properties left by will to the 
minor were sought to be sold by the cre¬ 
ditors and at the reiuestof the petitioner, 
the Official Receiver on lObh April 1915 
ordered the sp-le of half the properties. 
Respondent 1 in 797 of 1916 then pub in 
a petition asking that the properties 
should not be sold as they did nob belong 
to the insolvent. On 21st April 1915 the 
Official Receiver passed the following 
order: 

"I have no jurisdiction to decide whether the 
insolvent has a saleable interest. That is a matter 
which should be decided by a Ccurt having juris¬ 
diction in a regular suit between the future pur¬ 
chaser and the applicant. Of course this claim 
will bo notiffed at the time of the sale and the 
purchaser will purchase with knowledge of the 
claim. 1 have no reason to stop the sale. Petition 
rejected." 

On 23rd April 1915 respondent 1 pub 
in a petition under S. 22, Provincial 
Insolvency Act. The District Munsif held 
that the petition did nob lie under S. 22, 
bub held that the Court had inherent 
power to review the conduct of its ser¬ 
vant, the Official Receiver, and allowed 
the petition. The District Judge did nob 
go into the question of jurisdiction bub 
dismissed the appeal on the merits. It is 
now contended on behalf of the petitioner 
(l) that the petition did not lie under 
S. 22 (2) that if it did lie it was out of 
time, (3) that the Court has no inherent 
power to deal with such a petition. The 
second point can briefly be disposed of, 
for the order of the Official Receiver com¬ 
plained of was passed on 21sb April 1915, 
and the petition was filed two days later, 
and was well within the time allowed. As 
regards the first point, the question for 


decision is whether the petitioner inOri- 
ginal Petition No. 545 of 1915 was ag¬ 
grieved by the decision of the Receiver 
within the meaning of S. 22, Provincial 
Insolvency Act. In Ex parte Sidebtihan 
In re Sidebotham (D, James, L. J., held 
that 

■' a ’person aggrieved’ must be a mao who hajj 
suffered a legal grievance, a man against whom a| 
decision has been pronounced which has wrong¬ 
fully deprived him of someth’Dg, or wronfully, 
refused him something or wrongfully affected his' 
title to something." 

This definition was considered in Ex 
parte Official Receiver-, In re Reed (2) 
and Lord Esher, M R., interpreted it at 
pp. 177 and 178 as including 

“ a man against whom a decision has been pro* 

nonnced which has wcongfally.refused 

him somothing .... which he had a right to 
demand." 

while Lopes, L. J., remarked at p. 181: 

“I am not at all prepared to say that a 
who has asked somothing which he is authorised 
and entitled to ask under the Act, has not, when 
his application is refused, 'suffered a legal griev¬ 
ance.' " 

This case was referred to and approved 
in In re Lamb, Ex parte Board of Trade 

(3). where Kay, L. J., remarked: 

‘ When two persons are in the position^ of li * 
gvnts before the High Court and the decision o 
the Court goes against one of them, bow van i 
be said that be is not a person aggrieved by to® 
decision?" 

In Mujuluri Sivaramayya v. Stngu- 
mahanti Bhvjango Rao (4j a Bench o 
this Court held that the decision must be 
such as to affect the right claimed, and 
not merely to impede the person concern¬ 
ed in his assertion of it, and that is t e 
view taken xnHanseswar Qhosh\'-R'^^^^ 

Das Ghose (5). but in neither of these 
cases was any reference mide to Ex parU 
Official Receiver', In re Reed (2), or o 
l 7 i re Lamb', Ex parte Board of arate 

(3), whereas in Thriuvenkatachariar v. 

Thangayi Ammal (6) these twooises 
followed and a creditor was held to 
aggrieved by the failure to publis a 
order which was likely to depreciate 
value of the insolvents property ^ 
was to be sold under that order. This ac 
did nob actually deprive the creditor 
anything to which he was legally en i ' 
but it tended to render the task o r 
covering his dues more difficult, , 
such he was held to be aggrieved^—- 

“l. (ISSbriaCh D 45’9." 

2. (1837) 19 Q B D 174. 

3. (1894) 2 Q B 805. 

4. (1917) 37 I C 773. 

5. A I R 1914 CaI 835=20 I C CS3. 

6 . (1916) 09 Mid 479=-.9 I C. 2'9 4 
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present case the order of the Receiver had 
no effect whatever on the legal rights of 
respondent, 1 but it was likely to involve 
him in difficulties in asserting his title to 
the property which, as has now been 
found, was really his. “Aggrieved" is a 
somewhat wider terra than injured, and 
if we adopt Lord Esher’s definition that 
a person is aggrieved if a decision has 
jbeen pronounced which has wrongfully re- 
jfused him something which he bad aright 
to demand, respondent 1 is clearly ag¬ 
grieved by the decision of the Receiver 
for he had a right to demand that his 
own property should nob be sold by an 
officer of the Court as belonging to some¬ 
one else. 

In this view it is unnecessary to decide 
whether a Court has inherent power to 
review all acts of an Official Receiver, for 
the petitions c-^me within S. 22, Pro¬ 
vincial Insolvency Act. The, petitions 
are accordingly dismissed with costs. 

S.n./r.k. Petitions dismissed. 


A. I. R. 1918 Madras 499 
Abdur Rahim, J. 

J agathambal —Defendant—Petitioner. 

V. 

Kannusnmi Pillai and another —Oppo¬ 
site Parties. 

Civil Revn. Petn. Noa. 19 and 300 of 
1917, Decided on 4tli October 1917, to 
revise order of Disb. Mansif, Negapatam, 
in I. A. Nos. 1895 and 1896 of 1916, in 

Original Suit No. 453 of 1916. 

(a) Civil P. C. (1908), 0.23, R. 1—"Suffi- 

cient ground" must be interpreted ejusdem 
generis. 

The exprespioa "sufiicient groucd" in R. 1 (2) 
(b), 0. 23, must be interpreted as ejusdem generis 
with the formal defect referred to in R 1 (2) (a): 
A. I. R. 1015 Mad. 430, Foil. (P 499 C 2J 

(b) Civil P. c. (1908), 0.23, R. 1—Incor¬ 
rect valuation of subject matter is not formal 
defect — Withdrawal with liberty to bring 
fresh suit should not be permitted. 

The incorrect valuation of the subject-matter 
of a suit, which on inquiry by Court, is found to 
bo le-3 than the actual value is not a formal de¬ 
fect within the meaning of R. 1 (2) (a), 0. 23 
and a plaintiff should not on that ground, be per¬ 
mitted to withdraw his suit with liberty to bring 
a fresh suit. [P 500 C 1] 

T. V. Muthu Krishna Aiyai —for Peti¬ 
tioner. 

G. S. liamachandra Aiyai —for Oppo¬ 
site Parties. 

Civil Uevn. Petn. No. 19 of 1917. 

Judgment. —Plaintiff 2 is the natural 
son of plaintiff 1 and thedefendant is the 
widov/ of plaintiff 2’s adoptive father, 


who was a nephew of plaintiff 1. The 
suit is brought to recover ceibain proper¬ 
ties from the possession of the defendant 
on the allegition tliat plaintiff 2 is the 
adopted son of the defendant’s husband. 
Of the items of properties which tlie 
plaintiffs sought to recover from the de- 
fendant, one is item 76, a house which 
originally was valued at Rs. 200, but 
which has been found on proper inquiry 
being made on the objection of the defen¬ 
dant to be worth more than Rs. 6,000, 
When the proper value of item 76 was 
ascertained, the plaintiffs applied for 
leave to withdraw their claim with res¬ 
pect to this item with liberty to file a 
fresh suit afterwards. The District l^Iunsif 
acceded to this application and it isagainst 
that order that the present petition has 
been filed. The argument in support of 
the petition is that the plaintiffs shculd 
nob have been allowed bo witlidraw the 
suit with respect to item 76 with liberty 
to file a fresh suit, inasmuch as this is 
nob a case within the purview of 0. 23, 
R. 1, Civil P. C. The reason that is given 
by the plaintiffs in support of the appli¬ 
cation is that in any cise the defendant 
will be entitled to residence and that 
they do nob, therefore, want to eject her 
from this house. They are in fact willing 
that she should reside thoie by virtue of 
her right ao widow of the adoptive father 
of plaintiff 2. R 1 (2), 0. 23 says: 

“Where the Court is satisfied (a) that a suit 
must fail by loason of some formal defect, or (b) 
that there are other sufficient grounds for allow¬ 
ing the plaintiff to institute a fresh suit for the 
subject-matter of a suit or part of claim, it may 
. . . . grant the plaintiff permission to withdraw 
from such suit, etc." 

It has been held by a Bench of this 
Court in Aiya Gounden v. Jayan Alan- 
dalatipathi Gopanna Mauradiyar (l) 
that the "sufficient ground" mentioned in 
R 1 (2) (h), 0. 23, Civil P. G , must he 
interpreted as being ejusdem generis with 
the formal defect referred to in H. 1 (2) (a). 
That being so, can it he said that there 
was a defect of that character in this 
suit? If it were a mere question of gene¬ 
ral discretion I should he prepared to hold 
that bliis discretion was rightly exercised 
by the first Court, Bub I am bound by 
the ruling of the Division Bench of this 
Court above referred to. Therefore, un¬ 
less it could be said that there was a de¬ 
fect in the suit of a character akin bo a 
formal defect the order of the District 

L'A I R 1915 Mad 480=26 I C 57. 
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MuDsif must be held to be unauthorised 
by law. It is p 0 rfe 3 t.ly true that if the 
plaintiffs are content to allow the defen¬ 
dant to remain in i)033es3ion of the house 
in lieu of her right of resilence, they 
should not becompellel to sue to eject 
her and if they should not be compelled 
to eject her from the house at present, I 
see nothing improper in their conduct in 
asking for leave to withdraw thesait with 
respect to this house. But having regard 
to the interpretation that has been placed 
on 0. 2 d, R. 1 . by which I am bound, I 
cannot say that this was a case in which 
leave to withdraw was properly granted. 
I must, therefore, allow the petitiou ami 
sot aside the order of the District Munsif. 
The case will he reniandei the District 
Munsif for disposal in the light of the 
above observations. The petitioner is en¬ 
titled to the costs of this petition. 

Civil, Revn. Petn. No. 306 of 1917. 

This petition follows Civil Revision 
Petition No. 19 of 1917 and for the rea¬ 
son contained in the above julgment 
therein the ofler of the lower Court is 
set asii'ie and the case remanded te the 
District Munsif for disposal. The peti¬ 
tioner is entitled to tlie costs of this 
petition. 

S.N. /R - K . Co se.s' non It ndefl . 
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Ayling and Sauasiva Aivak. .IJ. 

Venkatasulba Sa<itrial and others — 
Plaintiffs—Appellants. 

V. 

V. Subraviania Aiyar and others — 
Defendants—Respondents. 

Appeals Suits Nos. 3 and -4 of 1916, 
Decided on 20th March 1917, against 
decrees of Sub-Judge, Tinnevelly, in 
original Suits Nos 10 and 29 of 1913. 

Evidence Act (1872), S. 92—Sale-deed-Oral 
evidence showing deed was intended to be 
mortgage is inadmissible. 

Oral evidence is inadmissible to prove that- a 
document was intended to have some other mode 
of operation khan that which the executants 
stated and which the parties intended that it 
should state. 38 il/ad. 226 and 22 .4ZZ 149, on. 

CP 501 C 1] 

Where an ostensible vendee pays out of his 
pocket Bums towards amount due by the vendor 
and which he had undertaken to pay, the burden 
lies very heavily upon the vendor to prove that 
the transaction was intended to be a sham and 
colourable one. 29 I. C 970, Rel on. LP 501 C 2] 

In a suit to recover possession of the properties 
conveyed under a sale-deed oral evidence was 
adduced to show that the parties to the d icument 
intendt^d to give simple mjrt^age rights to the 
alleged purohasec for the sums which be had pro- 
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mised to pay to the creditors of tbs alleged 
vendor: 

Held: that tbs evidence was Inadmissible to 
prove that a different mode of operation was in¬ 
tended from the one which the executants stated 
and which they intended that the doenmeot 
should state. 38 Mad, 22G, Foil, IP 601 C ll 

T. R. Ramachanclra Aiyar, T. R. 
Krishnasjvami Aiyar, and G. R. Siva> 
ramakrishna Aiyar —for Appellants. 

T. Rangachariar, M. D. Devadoss^n^ 
S. Ramaswami Aiyai —for Respondents. 

Sadasiva Aiyar, J. —Those are ap¬ 
peals from two conneotel suits brought 
in the Subordinate Judge’s Court of Tin¬ 
nevelly. Appeal No. 3 is against the 
decision in Original Suit No. 10 of 1913 
brought by the plaintiffs on behalf of 
themselves and of defendant 9 for a de 
claration that a sale-deed of 4th .Tuly 1991 
executed by tho members of the plaintiffs 
family was not bona file sale-deed, nominal 
and inoperative, and for recovery of poa- 

SPSiion of the agricultural landssold under 
it, the plaint iffs having themselves con¬ 
tinued in possession of the house and 
hou30 sites soil under tlie deed. The 
connected suit (Original Suit No. 29 o 
1913) was brought by defendant 1 to 
recover possession of the house and house 
sites against tho plaintiffs in Orig'Oi 
Suit No. lOof 1913. Uhall call the pla;o 
tiffs in Original Suit No lOof 1913 plain¬ 
tiffs hereafter. Though the plaint jn 
paras. 4 and 5 uses the words 
‘colourable.’ ‘nominal' and t 

claim is based upon the allegation t ® 
no interest whatever in the 
was intended to he conveyed under 
sale-deed Ex. 35 (Ex A is a copy ° 
Ex. 35). the evidence let in by the plain¬ 
tiffs at the trial (see especially 
dence of P. Ws. 1 and 12) was to the 

effect that the parties inteode^i 
simple morbgige rights to defeodan 
over the properties for the suras w ic 
defendant 1 promised bo pay to the p ei” 
tiffs’ numerous creditors (mortgage-siraP 
and decree creditors). The word 
ranai” in Madura and Tinnevelly (.3 

be used in a very loose raaonerto . 

not only transactions and documents w i 

are wholly colourable but also to 
documents which were intended to ® 
some other legal effect than the e 
which the language of the document in 
plain and natural construotioo irapor s- 

The sale deed (Ex. 35) thus 

sham nominal or colourable J,*- 

according bo the evidence of tbs plain 
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theniselveB bub it is a transaction which 
was intended to have a legal effect of far- 
reaching character and to transfer large 
interests and rights in the properties 
mentioned therein in favour of defen¬ 
dant 1. Theexecutantsdeliberately stated 
in the document that it was executed in 
order to convey the absolute proprietary 
interest in the properties mentioned in 
it to defendant 1. There was no mistake 
existing in the mind when making the 
statements and they intended to state in 
the document that it should operate as a 
eonveyance, but the plaintifls’ case as 
developed in the trial was that both par¬ 
ties secretly intended that it should op¬ 
erate as a mortgage though they intended 
to state and did state differently. Is it 
allowable to parties to a Iduce evidence 

to show that what thev intended to state 

• 

and what they stated in a document was 
not what they intended should hb the 
operation of the document but it was to 
have some other legal effect ? I think we 
are bound by the decision in ^dottayap. 
pan V. Polani Goundan (l), following 
the decision in Balkishen Das v. TF. F, 
Legge (2), to hold that oral evidence is 
inadmissible to prove that it was intended 
bo have some other modeof operation than 
that which the executants slated and 
which the parties intended that it should 
^state. 

It is clear from the evidence in this 
case that the parties intended that de¬ 
fendant 1 should advinco moneys of his 
own to discharge the mortgage debts, 
simple money debts and decree debts 
mentioned in Ex. A and due by the plain¬ 
tiffs. It is also clear that a few days 
even before the execution of the document 
defendant 1 (vendee) borrowed Ks. 2,000 
in order to discharge the plaintiffs’ decree 
debts. He afterwards paid Rs 3,000 odd 
to discharge the prior mortgage debts 
Exs. N an! N I, thougli ire had agreed 
under Ex. A to pay only Rs. 2,000 on 
that account. lie had also to pay Rs 3.700 
odd to a usufructuary mortgagee whose 
debts were not mentioned at all in Ex. A. 
It is, therefore, impossihletocontend that 
no interest whatever was intendsd to be 
transferred to defendant 1 under Ex. A 
and as decided by the Chief-lustice and 
Seshagiri Aiyar, in Vaithinatha Aiyar 
v. Vaiihinathasaxomy Aiyar (3), where 

1. {191S) 3S Mad 226=-20 I C 924. 

2. (1900) 22 All 149=27 I A 5? (P C). 

8. 11915) 29 I C 970. 


an ostensible vendee has paid out of his 
pocket sums towards iho amounts due by 
the vendor an 1 which lie (the vendee) lias 
undertaken to pay, the burden lies very 
heavily upon the vendor to prove that 
the transaction was intended to he a sham 
and colourable one. It no doubt, appears 
from the evidence that the amounls men¬ 
tioned in Ex, A as pavable hy defendant 1 
to discharge the plaintiffs’ debts do not 
coirespond in many cases exactly with 
tlie actual sums due to the said ere liters. 
It further appears that defendant 1 in 
November li 02 sent the account lix. B 
to the managing member of the plaintiffs’ 
family (Gopalakrishna Aiyar/, showing 
the amounts which ho (defendant l) had 
paid or the amounts for which lie had 
made himself liable to the creditors of 
the plaintiff’s’ family. 

This indicates one of three alternatives 
(l), that at the very time of the sale deed 
there was a contemporaneous oral agree¬ 
ment to ra-coDvey on re payment of defen¬ 
dant I’s expenses, (2) that there was a 
secret understanding that the sale deed 
was to be really a mortgage-deed for the 
sums payable to defeedanb 1, or (3) that 
there svaa a subsequent oral agreement to 
re-convey. The Subordinate -Judge 6nds 
for the second of the three alternatives 
and I am inclined to agree with him. Bub 
as I said, evidence cannot he adduced to 
prove such an intention varying the term.s 
of the registered document. As regards 
the albornabives i and 3, neither is pub 
forward a.s the basis of the claim 
as in t.he plaint or developed at the trial. 
The result is that the sale deed Ex 35 
ought to be given its legal effect as con¬ 
veying title to defendant I as ovvner as 
regards the plaint lands. Defendant I’s 
subsequent conduct in trying to get what 
he thought would be a stronger or safer 
title through bringing the properties to 
sale by means of a suit instituted on the 
mortgages, Exs. N and N-1, in the name 
of his benarnidar (wliom lie made to ged 
an assignment of these deeds from the 
original mortgagee) has no rolevancv on 
the que.stion of the legil effect of I’.x. A 
or 35 in creating a perfect title in defen¬ 
dant 1 according bo its own unaided 
strength. 

In the result I would dismiss the 
appeal with costs. The other appeal 
follows. Defendants 1, 2 and 4 will get 
separate costs on the value of the pro- 
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perties in which they are respectively in- 
toresteil. 

Ayling. J, —I agree. 

sn./r.k. Appeal difimissed. 


A.l. R. 1918 Madras 502 (1) 

Sapasiva Aiyar anp Bakf.welp. JJ. 
-V. Azminaddin Sahih and others 
Plaintiffs—Appellants. 

V. 

S. E.S. Kadirsa Bowther and others — 
Defendants—Respondents. 

Appeal No. 134 of 1016. Decide Ion 9th 
October 1917, against orderof Suh-Juclge, 
Trichinopolv, in Original Suit No. 00 of 
]01 1 . 

(a) Court fees Act (7 of 1870), S. 7 (4)— 

Injunction. 

A relief claimed by way of iujunctinii can bo 
valued arbitrarily and such valuation is conclu¬ 
sive. IS I. C. 3r.3. F..IL fP b02 C 1] 

(b) Court-fees Act (7 of 1870), S. 7 (4)— 
Suit for declaration and injunction as con¬ 
sequential relief—Valuation of injunction 
alone is sufficient. 

In a suit for declaration and for iojuDction as 
a consequential relief, the plaintiff is entitled to 
value tbc in junction alone for purposes of juris¬ 
diction and court-fees. LI* 502 C 1, 2] 

(c) Court-fees Act (7 of 1870). S. 7 (4)— 
Wrong valuation—Plaint should be returned 
for amendment. 

Where the declaration and the injunction are 
separately valued, an I the sum of the two values 
is given in the plaint as the value for purposes of 
juri'diction and court-fees, the plaint should be 
returned for amendment subject to the rule laid 
down in S 7 (4). tP 502 C 1] 

T. R. Ramachandra Arji/ar and E. S. 
Ganesa Ayyar —for Appellants. 

K. V. Krishnaswami Ayyar —for Res¬ 
pondents. 

Judgment. — Following Chelasami 
Ramiah v. Chelasami Ramasami (l) we 
hold that the plaintiff was entitled to 
value the injunction relief, arbitrarily and 
such valuation is conclusive. The deci¬ 
sion in Krishna Mallar v. Secy, of State 
(2) is authority for the view that in cases 
where the plaintiff has wrongly valued 
the declaration and the consequential re¬ 
lief of injunction separately, and given 
the sum of the two values as the value 
for purposes of jurisdiction and court-fees, 
the proper course is to return the plaint 
to the plaintiff for amendment in order 
bo give the value of the consequential re¬ 
lief of injunction alone under the last sen¬ 
tence of S. 7, Cl. 4, Court-fees Act, and 
to mention that value in that plaint as 
the value for purposes of jurisdiction and' 

1. (1913) isyc* 363. 

2. A 1 R 1915 Mad 386=25 I C 876. 


court-fees. If along with the injunction 
relief, additional consequential relief or 
reliefs are prayoi for, they should, of! 
course, be also valued according to law.' 
In this case the additional relief of dama¬ 
ges to the extent of Rs 600 is prayed for, 
though the body of the plaint mentions 
only “about Rs. 500” as the damages in¬ 
curred by plaintiff. We direct the plain¬ 
tiff to amend the figures as to values 
found in his plaint as advised, butsubjeot 
to the whole being consistent in all its 
parts and subject also to the amendment 
being in accordance with the rule laid 
down in S. 7, Cl 4, Court-fees Act, as 
pointed above. Time allowed is two 
weeks. 

If, on the amendment, the value of the 
consequential relief (or the total value of 
the consequential reliefs) is less than 
Rs. 2,500. the plaint will be returned to 
he presented for presentation to the pro¬ 
per Court, plaintiff paying all costs thrown 
away uji to the present. If it is over 
Rs. 2,500 the order of the lower Court 
will he set aside and the case will be re¬ 
manded to tlie lower Court for fresh dis¬ 
posal plaintiff, however paying thedefen- 
dant’s costs in this Court. Costs in the 
lower Court will abide. 

SN./R.K. Order accordingly- 


A. I. R. 1918 Madras 502 (2) 

.Benson and Sundara Aiyar. JJ- 

Alaudin SahebAud another -Plaintiffs 
•Appellants. 


Secy, of State And Defendants 

—Respondents. 

Second Appeal No. 390 of 1911. 
ded on 19th March 1913, against decree 
of Dist Judge, North Arcot. in Appe** 
Suit No. 107 of 1909. ^ 

Madras Land Encroachment Act J. 

S. 3—Public pathway over private land 
itraction—No penal assessment can be le ^ 

Government have no right under Madras 
of 1905 to levy penal assessment where ° 
of land obstructs a pathway over *be 
which the public have acquired aright of c 

G. C. Adam —for Appellant. 

C. F. Napier —for theCro-vn. 

Judgment. —This suit was for adec - 
ration of the plaintiffs’ absolute ng 
the right of a pathway, free from eo 
public right of way, to recover the ^ 
assessment levied by GoveromeDt on 
footing that the pathway belonged o 
and not to the plaintiff, and for an 
junction to restrain Government from i 
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terfering with the plaintiffs’ enjoyment 
of the pathway as theit absolute pro¬ 
perty. Roth the lower Courts have found 
that the public have been walking alocg 
the way as a matter of right and not 
with the plaintitYs’ license as urged by 
them, and that the public have a right of 
way. The plaintiffs did not contend that 
the right of way was abandoned by the 
public and we cannot, therefore, allow the 
contention to be raised at this stage. It 
is then argued that the ownership of the 
pathway is in the plaintiffs, though the 
public may have a right of way, and that 
therefore. Government had no right to 
levy penal assessment under ^ladras Act 3 
of 1905. The District Judge’s view, that 
'even in such a case penal assessment 
iCOuld be lawfully levied, is not sound, as 
'Act 3 of 1905 allows penal assessment 
only where Government property is en¬ 
croached on. 

Bubtha plaintiffs did notcontend in the 
first Court that they were the owners of 
the pathway even if the public had a 
right of way. The question presented to 
the Munsif by the parties was whether 
the pathway belonged to the plaintiffs 
and the public walked along it only with 
their license, or whether the public did 
so because the pathway belonged to Gov¬ 
ernment. A right of way in the public 
was taken to carry with it the right of 
ownership in the pathway on the part of 
Government. The point that the public 
might have a right of way as an easement, 
should have been raised in the first Court, 
as it was one on which the parties would 
he entitled to adduce evidence. The Mun¬ 
sif, moreover, found that the plaintiffs 
failed to establish their ownership. The 
fact that the site is not marked in the 
survey plan as poramboke be regarded as 
not conclusive. On the other hand, the 
Union metalled the pathway and built 
culverts so early as 1894 without any 
assertion of their ownership by the plain¬ 
tiffs. V/e see no reason for not accepting 
the Munsif’s finding that the plaintiffs’ 
ownership of the site was not proved. 
Wo dismiss the second appeal with the 
costs of respondent 1. 
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Sadasiva Aiyar, J. 

Sreenivusa Ayyavyai —Petitioner. 

V. 

Banganalham Chettiar — Opposite 
Party. 

Criminal Revn. Nos. fil7 and 618 of 

1916, and Criminal Revo. Petns. Nos. 503 
and 604 of 1916, Decided on 11th January 

1917, from order of Suhdivl. Magis. 
trate, Devakotta, iu D. Dis. No. 156 Mgl. 
of 1916. 

Criminal P. C. (1898), S«. 144 and 145— 
Order not specifying section—Irregularity is 
material. 

An order purporting to be under Ch. 12, Cri* 
minal P. C.. should specify the section under 
which it is passed and it should not be left for 
speculation by the Court of appeal or Revision as 
to whether it was under S. 144 or S. 145. 

[P 503 C 2] 

S. T. Sriiiivasoyopalachari —for Peti¬ 
tioner. 

Pidlic Prosecutor —for the Crown. 

C. V. liajagopalchariar and S.Desika- 
chariaf —for Opposite Party. 

Order. — T he Sub divisional Magis- 
trate has acted most irregularly. He has 
nob indicated under what section of the 
Code of Criminal Procedure he passed his 
proceedings. The District Magistrate on 
appeal thought they were passed under 
S. 145 and there is something to support 
what I might call bis speculation, as the 
Sub-Divisionl Magistrate says: 

“1 declare Ranganatban Cbetliar who is iu 
possession and management of the temple to be 
iu possession", 

a declaration which follows the words of 
Cl. (3). S. 145, Criminal P. C. Bub seeing 
that the proceedings cannot for one mo¬ 
ment he supported if passed under S. 145, 
Criminal P. C., both Mr. P. R. Narayana- 
samy Iyer (who appeared for the Public 
Prosecutor) and Mr. Rajagopalachariar 
(who appeared for Ranganathan Chettiar) 
said that the proceedings were passed un¬ 
der S. 144, Cl. 2, Criminal P. C. I am| 
not prepared to indulge in speculations in: 
this case in order to see if an order pas-, 
sed hastly and irregularly can be sup-' 
ported somehow. I set aside the whole' 
proceedings as irregular. 


s.n./r.k. 


Appeal dismissed. 


S.n./r.k. 


Petitions allowed. 
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Full Bench 

Wallis, C.J ,A^DAYLIKG Kumara- 

3\YAMI SaSTRI, JJ. 

Tenjerhi Sunjanarayana —Appellant. 

V. 

Prahhala Suibayi/a —Respon lent. 

Letters Patent Appeal No. of 1917, 
Decided on 16th October 1917, against 
judgment of Oldtiald, Judge, in L. P. A. 
No. 167 of 1916. 

Contract Act (1872), S. 23— Agreement by 
litigant for paying remuneration to vakil's 
cleik is against public policy and is void. 

An agreetr.ent by uhich a litigant binds him¬ 
self to pav roir.uneratiou tj his vakil's clerk for 
giving p^eci il atleiuicn to a ca?e entrusted by 
liim to his vakil is void siud unenforceable as be¬ 
ing contrary to public policy. [P 504 C 2) 

P. Nagabh usJiandm — for Appellant. 

V. Jiaynadoss —for Respondents. 

Wallis, C. J. —The agreement in ques- 
tion is one by which a litigant binds him¬ 
self to pa> his vakil’s clerk Rs. 20 forgiving 
special attention to legal business which 
the vakil was hound to see to in considera¬ 
tion cf his fee. The revised translation 
makes it clear that this is the scope of 
the agreemeDt. The law has never al¬ 
lowed legal practitioners of any kind to 
enforce contracts with clients irrespec¬ 
tively of the consideration whether they 
conformed to public policy or not. Bar¬ 
risters cannot sue at all for their fees, and 
the fees v\hich barristers’ clerks receive 
by custom according to a fixed icale are 
mere gratuities and cannot be sued for 
though they are recognized on taxation; 
Cotton, Ex parte (1). Solicitors’ charges 
are now the subject of legislative enact¬ 
ment in England resembling the provi¬ 
sions in the Legal Practitioners .\ct as to 
charging more than the regulation fees. 
But even before these enactments, such 
agreements were jealously scrutinized and 
required to conform to the dictates of 
public policy. In Pomfrety. Murray (2), 
speaking of a novel stipulation by an at¬ 
torney who was also a trustee, Lord Hard- 
wicke said; 

“This is a case of great consequence.and 

it is incumbeDt on the Court to proceed warily 
beforo they allow such a demand/' 

an observation which appears to me to be 
pecnliarly applicable to the present case. 
In Saujiderson v. Glass (3) thesamegreat 
Judge observed: 

It is truly said at the Bar, that a securitv ob- 
tained bv an attor ney, whilst he is doing *bnsi* 

1. (1846) 9 Beav 107. ' 

2 11740) 9 Mod 280. 

8 . (174:/) 2 Atk 296, 


ness for bis client, or whilst a cause is dependiog. 
appears to this Court in a quite diflerent light 
than between two common persons; for if an 
attorney, peniente lite, prevails up^o a clloot 
to agree to an exorbitant reward, the Court '^ill 
either set it aside entirely, or reduce it to the 
standard of those fees to which he is properly en¬ 
titled ..and if the Court did not 

observe such a rule, it would expose clients very 
much to the artifices of attornies.” 

See also Drax v. Scroope (4) and Philby 
V. llazle (5), whore Erie, C. -f., and Wil. 
liams and Bylos, JJ., all speak of agree¬ 
ments by solicitors of the kind there in 
question as being in the words of Wil- 
liaiDS, J., manifestly “contrary to the 
general policy of the law.” It is clear 
then that we shall be introducing no new 
law if we apply the test of public policy 
to agreements of the character now sued 
on. We have not been referred to any 
case in England in which a solicitors 
dork has stipulated with his employers 
client for remuneration for giving special 
attention to bis business. Such conduct 
might very possibly atTord good ground 
for his immediate dismissal, and the fact 
that in this case the vakil does not o'oject 
to his clerk’s adopting this course in this 
and other cases, far from making the case 
any better, opens out a fresh vista of un¬ 
desirable possibilities, and only makes it 
the more incumbent on us to interfere for 
the protection of clients by refusing ti 
enforce such agreements as contrary h 
public policy. I would allow the appea 
and dismiss the suit with costs through¬ 
out. 

Ayling, J. —I concur. 

Kumaraswami Sastri, J.—I agree. 

s.n./r k. __ Appeal allojoed. 

4. (1831) 2Ad 591.” 

5. (1860) 8 C B 647. 


A. I. R. 1918 Madras 504 (2) 
Full Bench. 

Wallis, C. J., Avling and Kumaba- 
swAMi Sastri, TJ. 

Pa^akkunnath Illath Govindan NiiW* 
hudri —Plaintiflf—Appellant. 

v. 

Ottatkayil Moidin — Respondent. 

Case Ref. No. 7 of 1916. Decided on 
lull October 1917, mvle by 
North Malabar in O. S. No. 675 of 191^; 

SlampAcl(I899),Sch 1. Arl 25 ^M»ruP*^ 
mutt be stamped as counter part 
mortgage—Malabar Law. . 

A marupst, which ia a caunterpar® o' ^ 
or deed executed by a MiUb-*r teaan® pr® 
certain reat, mu«l be stamped bath q ij 

par® and as a mortgage. !>" ^ 
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Judgment.— A marupat is a counter¬ 
part of a lease or a deed executed by a 
tenant promisioS certain rent : Moore s 
Malabar Law. We think it must be 
stamped both as a counterpart and as a 
mortgage. 

S.N./r.K. A7iswer ai'coraingly. 


In re Rangadu (Ayliug, J.) 


Madras 00 
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Ayling and Sadasiva Aiyar, JJ- 


Eangadu and another — Accused 
Petitioners, In re. 

Criminal Revo. Nos. 9 and 12 of 1917, 
and Criminal Revn. Petns. Nos. 7 and 9 
of 1917, Decided on 27th'July 1917, from 

judgment of Joint Magistrate, Tiruputhur, 
in Criminal Appeals-Nos. 27 and 28 of 

(a) Madras Forest Act (18S2), S. 26 Right 
of free grazirrg is not affected by S. 26. 

The language of S. 20 and the rules ftaraed 
thereunder make it clear tli.it a right of free 
grazing vested in the tenants of a village prior 
to ibe extension to that village of S. 20 is not 
affected by the Government Notifications under 

the Act. IP ^ 

(b) Madras Forest Act (1882), S. 26 
Rules framed under—Rules are valid. 

Clause 2, S. 26 and the rules framed tboreunder 
are perfectly legal and valid. I _ 

(c) Madras Forest Act (1882), S. 26 
Delegation of authority by legislature to 
executive officer to frame and enforce rules 

is valid. , • 

Vat Ayliiig J.—It is competent to tbo legis¬ 
lature to authorise an executive otlicer to frame 
rules under an Act and to apply at bis discretion 
tbo penalty prescribed by tbo legislature for 
breao'a of those rules, 

(d) Madras Forest Act (1882), b. 26 

Pec Sadasiva Aiyar, J .—By the last sentence 
of S. 20, tbo legislature really meant to condi¬ 
tionally prescribe the penalty for the ibreach of 
the rules made by the Government as regards 
matters mentioned in S. 2G,Cl8. lu) to (h), subject 
to the Governot-in-Council embodying in any 
rule or rules the same penalties for acts done in 
a particular area which acts and which areas 
wore also in the contemplation of the legislature. 

[P 509 0 2] 

0. Padmanabha Aiya^igar—toT Peti- 
•bionerB. 

Public Prosecutor —for the Crown. 

In Cr.B.G.No.^of im. 
Ayling, j. —Petitioner was convicted 
o[ illicit grazing of cattle in an unres¬ 
erved forest in the Kangundi zamindari. 
Id 1912 on the zaraindar’s application 
under S. 32, Madras Forest Act, S. 26 of 
the same was extended to the said zam- 
indari and rules were made by Govern¬ 
ment under the latter section to regulate 
grazing, felling of timber, oolleobion of 
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forest produce, etc., vide I'.x. A. It is 
not disputod that petitioner grazed his 
goats without permit contrary to the 
above Rr. 5 and 6: but it has throughout 
the proceedings been contended that he 
did so in the exercise of a mamul right 
of free grazing, bo which both S. 26 and 
all rules thereunder are subject. 

The case in fact turns solely on the 
existence or noo-existenco 6{ tliis right : 
and the Joint Magistrate’s judgment af^- 
pears to mo to be defective in that it 
contains no discussion, nor indicates any 
appreciation of the evidence on the point. 
Ho merely remarks that the 

"host of defonco witnesses have not succeeded in 
establishing tho mamul right of free grazing or 
adduced any evidence of value to appellant. 

bub that is all, and it is not the wa/ in 
which a contention of wide general im¬ 
portance sliould 1)0 treated, trom the 
concluding sentence of para. J of the 
judgment it would even seem that the 
Magistral e has taken an erroneous view of 

what the accused had to prove. He says, 
“it is nob clear that such aright ever ex¬ 
isted hut it is apparent that nosuch right 
exists now.” 

I can only interpret this as meaning 
that it is useless to prove the existeuce 
of such right before tbo application of 
S. 26 of the Act in 1912, unless its con¬ 
tinued sultsequant existeuce is also 
proved. Now it is made perfectly clear,; 
both by S. 26 itself and by the rules 
contained in Dx. A, that if the right of 
free grazing was vested in the villagers^ 
prior to 1912, as contended by the de¬ 
fence, that right remained unali’ected by! 
the Goveroinenb Notifications, and it is| 
not suggested bow it was otherwise 
terminated. The existence of the right 
of free grazing prior to 1912 is therefore 
the crux oT the whole case : and the ap¬ 
peal must be remanded that it may re¬ 
ceive adequate consideration. On this 
ground I would set aside the order of the 
Joint Magistrate and remand tlie appeal 
for disposal according to law. At the 
same time in view of the importance of the 
case I would tranfer it for disposal to the 
file of the District Magistrate of North 
Arcot. 

Another argument was put forward on 
petitioner’s behalf, which I am unable 
to accept. It was contended that the 
oonvicliou must in any case beset aside be¬ 
cause para. 2. 8.26. Forest Act, empower 
ing the Governor-in-Council to prescribe 
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penalties for infiin^ement of the rules 
made by him, was itself ultra vires and 
illegal: and hence the penal rule in lix. A 
(No. 11) has no etTect. The sole autho¬ 
rity quoted in support of this somewhat 
startling proposition is that of the 
majority of the Full Honch in Empress v. 
JJurah and Book .'Singh (l). This deci¬ 
sion was reverse 1 on appeal by their 
Lordships of. the Privy Council to whose 
judgment reported as Empress v. Burah 
( 2 ) we must look for an authoritative ex- 
position of the law as to the validity of 
conditional legislation. I can find noth¬ 
ing in this judgment helpful to the peti¬ 
tioner. The learned vakil for petitioner 
admits that it would be legal for the 
legislature to itself prescribe uncondi¬ 
tionally the penalty for breach of rules 
to be made by the Governor-in-Gouncil 
at his discretion. I fail to see why it is 
■less competent to the legislature to leave 
the application of the penal rules also to 
the discretion of the same authority. As 
their Lordships of the Privy Council sav 
■(p_, 182J: 

"Whore plenary powers of legislation exist as 
to particular subject whether in an Imperial or in 
a Provincial legislature they may (in their liord- 
ships’judgment) be well exercised, either ab¬ 
solutely or conditionally. Legislation conditional 
on the use of particular powers or on the exercise 
of alimited discretion entrusted by the legislature 
tc persons in whom it places confidence is no un¬ 
common thing; and in many circumstances it 
may be highly convenient. The British Statute 
Book abounds with examples of ii; and it cannot 
be supposed that tho Imperial Parliament did not, 
when constituting the Indian legislamro con¬ 
template this kind of conditional legislation as 
within tho scope of the legislative powers which 
it from time to lime conferred, Itcertainly used 
uc words to exclude it.’’ 

I must therefore hold that Cl. 2, P. 2 tj, 
land the rules fiained thereunder are per- 
;footly legal and valid, and tlii« conten¬ 
tion of petitioner should in my oiiinion 
be rejected. 

in Crl. it. C'. iVo. 12 of 1917 

This case is i)iecisely similar to Crimi¬ 
nal Kovision Case No. 9 of 1917, and al- 
chough tho Joint Magistrate has written 
a separate judgment, this indicates no more 
proper or adequalo consideration of the 
evidence as to the maruul right of tree 
grazing claimed by petitioner than does 
the judgment in the last mentioned case. 

I would, therefore, set aside the Joint 
Magistrate’s order dismissing the appeal 
and remand th e latter for disposal tranr. 

3 , ll'i77-78) 3 Oal Cd (i' U). 
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ferring it to the 6 I 0 of the District- 
Magistrate. 

Sadasiva Aiyar, J.—The prelimi¬ 
nary question in these cases is whether 
the provision enacted almost at the end 
of S. 2b. Marlras Forest Act (5 of 1H82), 
which empowers theGovernor-in Council 
not only to make rules classified as (a) 
to (h) in the former part of the section 
but also to 

"prescribe by such rules, as penalties for th» 
infringement thereof, imprisonment for a term 
which may extend to one month, or fine which 
may estend to Rs. 200 or both" 

is within the competency of the Indisn 
Legislature or whether that provision is 
ultra vires. The phrase *Governor-in- 
Councir in S. 26 admittedly means 
Governor and the Executive Members of 
his Council (see paras. 4 and G of the 
Government of India Act as to the dis¬ 
tinction between the Governor-General 

and his Executive Council on theone hand 
and between tho Governor-General and 
his Tiegislative Council on the other). 
The Governor and his Executive Coun¬ 
cil have accordingly made a certain rule 
under Ss. 26 and 32, Forest Act (read to¬ 
gether), which rule (see R. 5 in Ex. A) 
applies to the grazing of cattle in an 
unreserved forest of the Kangundi zamio- 
dari, and a further rule (R. 11 iu Ex. A) 
by which such act of grazing in cod- 
travention of R. 5 is made pun'shabl® 
with imprisonment upto one month or ^ 
fine upto Rs. 200 or both. In F- ” ■ 
Biddle V. Tarranychurii Bonnerjeayf 
decided in 1850 [see p. 51-3, of the India® 
Decisions (old series), Vol. 2 , roprintM by 
the Law Printing House, ^Iadra 9 ] i 
is said: 

"A delegation to comniissicnf rs of. . • • 
ing rules. ... to compel discovery t)y 
not dtiined. and subject to 

1 

(ual 


___renaltips of 

impositicn, appears priraa facie to be an exet^ 
of Legislature, as a delegation cf what is 
ly legislative power; and the provision that sc 
rules should be approved after the' are fraB.< • 
by the Governor of Bengal, and the Govern 
(teneral in Council, if uudersiced of , 
acting in their executive character, wcolu 
remove the illegality." . 

In Empress \. Burah and Book 
( 1 ) the questions, for disposal ' 

w hether the Governor General in Coun* 
oil had power to delegate his legisla^*^^ 
functions to the Lieutenant Governo*’ ®. 
Bengal (an Executive Officer), a®® J 
whether the provision in S. 9, Act * ♦ 
of 1869, called the Garo Hills Act, 

3. "(ISSOJ 2 Ind Dec (0 s)”Eb3=l Taylor 
Bell 391. 
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poweriug theLieuteuant-Ctovernor to ex¬ 
tend all or any ol the provisions of the 
Act to the Cossvah and Jyuteeah Hills, 
was a delegation o£ legislative functions 
to the Lieutenant-Governor of Bengal. 
Seven Judges considered the question 
and four of them held that the Governor- 
General had no power to delegate his legis¬ 
lative functions to the Lieutenant-Gover¬ 
nor of Bengal three held that he had 
such power. Markby, J., who wrote 
the leading judgment of the majority 
says at p. 91: 

“But when a LsgislativeCouncil was'constitut- 
ed in India diatiacb from the Executive Council 
with power to make laws at meetings held for 
the purpose, 1 think it was clearly intended to 
restrict the Legielative Council to the exercise of 
functions which are properly legislative, that 
is to the making of laws which (to use Black- 
stone’s expression) are rules of action prescribed 
by a superior to an inferior, or of laws made in 
furtherance of these rules. . . . The Indian 
Legislative Council cannot, in my opinion, do 
all that Parliament can do, even whether there 
is no express prohibition. The powers con¬ 
centrated in Parliament are in ludia divided 
between the Executive and the Legislative Coun¬ 
cils. . . . The Legislative Council has the 
power of making laws only. . . . There is no 
legal impediment to Parliament taking upon 
itself executive functions, and the ex->cutive 
authorities are all reapoosibie to Parliament 
for the way in which they exercise their oxe* 
cutive powers. Indeed, to some extent, Par¬ 
liament does exercise purely executive functions, 
as, for example, whan it fixes the amount of the 
naval and military forces, or appropriates the 
public revenues. The diflerenco in India is this. 
That the Executive Council aud the Legisla¬ 
tive Council are two co-ordinate and in¬ 
dependent bodies, each having its own sepa¬ 
rate functions with which the other cannot 
legally intorforo. For these reasons, I think 
that the legisUtive Council, when it mertly 
grants permission to another person to legislate, 
does not make a law within the meaning of the 
Act from which it derives its authority." 

Then ab p. 95 he says ; 

‘‘These Acts of Parliament nowhere confer 
any express power upon the Indian Legislature 
to chaugo the machinery of legislature in ludia 
.The existence of the legislative Coun¬ 
cil secures publicity ani delibar.a'ion in regard to 
the legislative action of Government." 

Then at p. 96 : 

‘ riiolaws must now be made publicly and 
with deliberabiun. 1 do nut think this provi.-^iun 
cither worthless or unimportant, and its worth 
and import inco i.s greatly increased by the fact 
that it is tbo only protection which exists in 
this couutragainst hasty or arbitrary legiila- 
tion.. I think thia protection was pro¬ 

vided by Parliament for the people of Inhia, 
and that it is only under the express authority 
of Parliaiiienb itself that they ou be deprived 
of it. Tbo delegation of a power to abolish all 
the existiug Couits of Justice in a large district 
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aucl to substitute such new ones as the delegatus, 
may deem advisable,” 

was (in the opinion ol Markby, J., at 
p. l04) a delegation of an authority by a 
legislative Council to an Executive Ollicer 
and was ultra vires of the Indian legis¬ 
lature, Then the learned Judge says . 

"there may be a diflicuUy in some cases in say¬ 
ing whether the Act amounts to a transfer of 
legislative power. There would be precisely the 
same difliculty in drawing an exact line between 
the functions ol the legislative and the functions 
of the Executive Council—between the powers 
which Judges possess to make rules of procedure, 
and the power they do not possess fo make rules 
of substantive law. But this does not prove 
that these distinctions do not exist or that they 

are not to be ebserved.I say with 

con'idence that this Court (the only one of 
which I have a right to speak) has always shown 
the greatest care and circumspection in question¬ 
ing the validity of Acts passed by the Indian 
legi<l iturc." 

Tuo majority of the learned Judges,, 
having held that the Governor-General 
in Council could not delegate their func¬ 
tions of legislation by any form of enact¬ 
ment to the Lieutenant Governor of Ben¬ 
gal, further held that the provisions of 
S. 9, Garo Hills Act empowering the 
Lieutenant-Governor from time to time,, 
by notification in the Calcutta Gazette, 
to extend all or any of the provisions 
contained in the other sections of the 
Act to other specified territorial areas 
was a delegation of legislative powers 
to tli8 Lieutenant-Governor of Bengal 
and therefore ultra vires. This case in 
Empress v. Burak and Book Singh (l) 
went up to the Privy Council and the 
judgment of their Lordships of the Privy 
Council is reported as Empress v. Burak 
(2). Their Lordships do not, as I under- 
stand, dispute the soundness of the 
general rule laid down by the majority of 
the Calcutta .Judges tliat the Indian legis¬ 
lature cannot delegate the functions of 
legislation to an executive authority by 
any enactment. At p. 160 their liord- 
ships say : 

"Tbo ludian logislatuic has powers expressly 
limiied by the Act of iho Imperial Parliament 
which created it, and it can, of course, do no¬ 
thing beyoud the limits waicli circumscribe 
those powers." 

At p. 181 they say : 

“Their Lordships agree that the Govornor- 
Gonoral in Council could not. by any form of 
cudCbUicnt, create in India, aud arm with 
general legislative authozity, a new legislative 
power, not created or authorized by the Coua- 
cils Act." 
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But their Lordships proceed to point 
out thit when the Governor-General and 
his legislative Council have first 

‘'determined, in tne duo and ordinary course cf 
legislation, to remove a parti.-uUr district from 
the juri'dictir.n of the ordinary Courts and 
otlioes. and to pi ice it under new Courts and 
otiicQ« to be appointed by, and responsible to, 
the Lieutenant Governor oi Bengal leaving it to 
the LU'utenant-Governor to say at what time 
that change shall take place and also enabling 
him not to make what laws he pleases for that 
or any other district, but to apply by public 
notification to that district anv law, or part of 
a law. which either already was, or from time 
to time might be. in force, by proper legislative 
authorHy. ‘in the other territoric' subject to his 
Government,'” 

the legislature is not acting ultra virog 


“rbe proper legislature has exercised its, judg¬ 
ment as to place, person, laws, powers; and the 
result of that judgment has been to legisl ito 
conditonally as to all these things.Le¬ 

gislation, conditional on the use of particular 
powers or on the exercise of a limited discretion 
entrusted by the Legislature to persons in whom 
it places confidence,” 

ig not ultra vires of the Indian Legisla¬ 
ture, and "when tiie conditions are fulfill- 
ed, the legislation becomes absolute.” 
Their Ijordshijis hold that, by S. 9, Garo 
Hills Act, the Legislature had legislated 
conditionally in regard to the areas to be 
brought Under the Act other than the 
Garo Hills and that S. 9 giving discre¬ 
tion to the Lieutenant-Governor to exer¬ 
cise it as to the particular areas to be so 
brought from time to time within it was 
not ultra vires. 

In the present case, the question for 
consideration is whether the discretion 
given by S. 26, Forest Act to the Gover- 
nor-in Council to make rules “to pre¬ 
scribe as penalties for the infringement 
of" others rules (also to be made by the 
Governor’s Executive Council) imprison¬ 
ment or fine, is merely a discretion as to 
the time and the manner of carrying into 
effect the provisions which, the Legisla¬ 
ture bad already determined, shall take 
effect in certain areas, or whether the dis¬ 
cretion granted was a discretion, firstly, 
to legislate for those areas and, secondly, 
to determine the times and the portions 
of the areas when and where that legisla¬ 
tion shall take effect. 

I must admit that I was very much 
impressed at the hearing by the able argu- 
Dcenb advanced by Mr. C. Padmanabha 
Aiyangar for the petitioners in these 
cases. He argued that the language of the 


last sentence in S. 26 of the Act gives the 
discretion totheExcutiveCouucil to em¬ 
bark on new legislation. S. 2lofthe8ame 
Act enacts that a person who does any act 
proliibited by S. 21 shall be punished with 
imprisonment which may extend to six 
months or a fine which may extend to 
Ks. 500. 

On the other hand, S. 2G now in 
question leaves it to the discretion of 
the Governor in Council: "to make rule 
prescribing penalties” of imprisonment 
or fine or both upto a certain extent. I 
think it cannot be denied that the langu¬ 
age of the last clause of S. 26 is ambiguo¬ 
us and that the Legislature would have 
done well if it had indicated clearly that 
the Legislature ifc.self prescribed condi¬ 
tionally the penalties of imprisonment 
or fine or both for the infringement ofthe 
rules which may be prescribed by the 
Governor-in Council for certain Acts. 
Gan a discretion bo “make rules to pre¬ 
scribe ponaUies” be treated as merely a 
discretion to settle the time and place for 
the coming into operation of penalties al¬ 
ready prescrilied conditionally by the legis¬ 
lature? I think it is a fair argument that 
the Legislature has left to the Executive 
Council the power to create new offences 
out of particular acts done in particular 
areas, and not that the Legislature condi¬ 
tionally created the new offences for 
defined areas and merely left it to the 
discretion of the Executive Council to 
notify at what times and in what particu¬ 
lar areas the provisions creating such 
offences shall come into operation. 

In the Privy Council case in 
V. Burak (2) the particular areas t® 
which (or to the portions of which) the 
Lieutenant Governor was given the pow^ 
to extend the provisions already framed 
by the Legislature were made 
whereas in the Madras Forest .’^ct (S* 
the land to which the Government^may 
apply the provisions of the Act ie 
land” to which the owner thereof uUS 
thereafter wish the Act to be extended by 
Government. To vest the Gorernmflu 
with the discretion to prescribe or not W 
prescribe penalties for acts done in inde¬ 
finite tracts seems perilously near to th 
giving of a discretion to thff 
Government to treat an act-as an offen 
or not an offence, and so to give it 
of independent legislation. it' 

however, the principle enunciated r 
Markby, J., that 
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“the greatest care aud oircumspeotiou should be 
shown in questioning the validitj’ oi Acts passed 
by the Indian Legislature.” 

It is, also, not uncommon to find 
very loose and slipshod language used in 
Indian Acts. Again, their Lordships of 
the Privy Council [see Empress v. Burah 
(2)] seem to deprecate the restriction of 
the povNcrs of the Indian Legislature, 
unless those powers are expressly condi¬ 
tioned or restricted 

(“in which category would, of course, be iuclud- 
ed any Act of the Imperial Purliamont at vari- 
anc.'with it.’!J 

] have, therefore, though not without 
much hesitation, found it possible to hold 
that by the last sentence of S. 2G the 
Legislature really meant to itself condi¬ 
tionally prescribe the penalty for the 
breach of the rules made by the Govern¬ 
ment as regards matters mentioned in S. 
26, Cls.(a) to (h) subject to the Governor- 
in-Counoil embodying in any rule or 
rules the same penalties for acts done 
in a particular area which acts and which 
areas were also in the contemplation of 
the Legislature. I might in conclusion 
state that I am glad that I have not had 
the misfortune to differ on this point 
from the conclusions of my learned 
brother, as I was first very much afraid 
that I might be obliged to so differ. 

In the result, I agree with the orders 
proposed by my learned brother. 

S,N./R.kJ Petition allowed. 

A. 1. R. 1918 Madras 509 

Bakewkll and Phillips, -J J. 
Kuttikatta and olkers —Defendants— 
Appellants. 

V. 

Kunhikavamma and others —Plaintiffs 
—Beapondents. 

Second Appeal Nos. 1450, 1926 and 
259d of 1914, Decided on llbh October 
1917, from decrees of Dist. Judge, South 
Malabar, in Appeal Suit Nos. 92d and 929 
of 1912. 

(a) Malabar Law—Kanom—Construction— 
Perpetual demise with covenant for renewal 
every 12 years-—Redemption held not barred 
—Conditions did not amount to clog —Trans* 
fer of Property Act(4 of 1882), S. 60. 

A kanom deed, which rcciUd the existence 
of a prior kanom and a p.%ttam chit under which 
a certaiu amount was due, stated that the land 
was demised iu pjrpetuity and that tho kanom 
was to be renewed every 12 years. The deed also 
meutioued the number of trees and tanks upon 
the property: 

Held: that the conditions did not constitute a 
clog on the equity of redemption and that the 
kanom was redeemable only after the expiry of 


12 years aud before Ibe kauomdar iuiLiaUd re¬ 
newal proceedings. [P 510 (J 1] 

(b| Practice —New Pleo—Defendant minor 
—Fresh pleas cannot be allowed to be raised 
on attainment of majority in second appeal. 

Per Phillips, ./.—A dofeudaiit caunot raise 
now defences in second appeal on the ground tli.at 
ho had attained majority since tho date o the 
lower appellate Court’s decree and that the de¬ 
cree was not binding on him so long as be was 
represented by guardian. It is open to him to 
get the decree set aside, in appropriate proceed¬ 
ings, on the ground of fraud. (P 511 ^ U 

(c) Deed—Construction — Vagueness In¬ 
tention of parties should be considered . 

Where the terms of a document are capable of 
two conslructious tho intention of the parties 
should be con.-idered. , [R 510 C 2J 

C. L. Anantha Krishna Aitjar and 
T. B. liamachandra Aiyar — i v Appel¬ 
lants. 

K. P.M. d/c;ion and .4, S.Vcnlcii Aiyar 
—for Respondents. 

Bakewell, J.—Tho decision in this 
case depends uiion the true construction 
of a kanom deed, dated l-3th July 1^97. 
The deed commences byreciting two pre¬ 
vious docuinentH, a Ivinotn and a pattom 
chit under which a balance of Rs- G99 
was due froui the defendants tarwad and 
then demises the land iu perpetuity and 
contains a covenant for renewal after 
every 12 years. In Malabar it is custo¬ 
mary to create a usufructuary mortgage 
of lands by a demise for 12 years and the 
mortgage is not redeemable until the 
expiration of that period. This practice 
resembles that of English conveyancers 
in creating terms to secure juintuies or 
for raising portions or sub-terms as moit- 
gages of lease-liold interests. Having 
regard to the facts that the purpose of 
the document was to discharge previous 
incumbrances and that tho rent reserved 
is nominal, and to the recital of the num¬ 
ber of trees and tanks upon the property 
which would furnish evidence in estimat¬ 
ing any improvements claimed to have 
been made by tho lessee, I am of opinion 
that the intention of the parties, was to 
create a mortgage and the deed should be 
read as if it contained a proviso for ra- 
demptiou. Since the demise is made with 
the object of creating an interest in the 
Und to be hold by the kauomdar as so- 
curity for the ro-payment of the amount 
due by the lessor, it is in this respect im 
material whether tlm grant is made in 
perpetuity or for a specifiothcerm of yearsj 
the right of redemption is not affected 
thereby. The local usage however re- 
striots the right of redemption for a oer- 
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tain period and when the period does not 


lexceed 12 years, the custom has always 
been enforced by this Court, and the re¬ 
striction may be accepted as reasonable 
|and therefore not invalid as a clo“ or 

'fetter on the right of redemption. "[See 
Morgan v. Jeffregs (l)]. 

Having regard to the usige, I think 
that the provision for a renewal amounts 
to a covenant by the lessor mortgagor 
that the mortgage shall not he redeem¬ 
able for a period of 12 years and that if 
he fails to redeem at the expiration of 
any such period th^ lessee shall upon pa^*!! 

ment of a certain sum be entitled tore- 

tain possession for a further peiiod of 12 
years. Under S. 28. T. P. Act. 1882, the 
rights :md liibilities of the parties are 
de, ermine 1 by their contt.act and local 
usage, nnl this impliel covenant is bind¬ 
ing upon thorn. Any other constructiju 
would as pointed out in the decision in 

^eehjkandhan v. Ananthaknshna Ay. 

Uh deprive the mortgagor of his 
right of redemption, which is of the es. 
senceof the transaction. That decision 
was with reference to a document almost 
ident ical m its terms with the kanom deed 
in this case and r should have regarded 
myself as bound by it.had not the learned 
Judges expressly declined to consider the 
provisions of the Transfer of Property 
Act which did nob apply to the case he- 
foro them In Gopalayi Nairv. Kunhan 
Menon (3) the term granted had expired 
and the mortgagor had the right to re 

deem at once, and it was held that the 
kanomdar could not set up a right of speci- 
fac performance of a covenant of renewal 
in defence to a suit for redemption It 
may also be pointed out that the Court 
will nob enforce specific performance of 
an agreement to mortgage. In the present 
case tho kanomdar is in possession under 
a lease in perpetuity and there is no need 

of a fresh grant and therefore the agree- 

mentto'renew cannot be construed as 
one to create a new demise. The mort¬ 
gagor in the present case did not redeem 
the property on the expiration of the first 
period of V2 years and did nob bring his 
3 Uib for redemption until nearly two years 
afterwards, and not until the kanomdar 

hi proceedings to enforce 

hiB right of renewal. I think that under 
_^ese circumstan^s the implied covenant 

1. aoio) 1 Cb C20. ~- 

2. (1907) 30 Mad 61. 

3. (1907) 30 Mad 800. 
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to postpone redemption for a further 
period of 12 years has come into force 
and that the mortgagor cannot redeem 
UQtil It has expired. I agree with my 
learned brother that defendant 7 io 
Second Appeal No. *1926 of 1914 cacnot 
raise any plea based on his authority in 
these proceedings. For these reasons f 
would affirm the decrees of the lower ap* 
pellate Court and dismiss these appeah 
with costs of respondent 1. 

Phillips, J .—Second Appeal No. 1450 
of 1914. Two questions arise in this ap¬ 
peal, (]) whether the suit documeot, 
A, is a perpetual karom deed, and 
(2), if so, whether the deed is invalid as 
it contains a provision which is a clog od 
the etjuity of redemption. The language 
of the document is exactly similar to the 
document considered in Neelakandhan 
V. Anayilhkrishna Ayyar (2), and it wee 
there held that it constituted a niortgafifl 
with a covenant hy the mortgagor tore- 
new every 12 years on the terms provided 
for, and I agr£e that this is also a correct 
interpretation of the suit docuraent. 
the two lower Courts it was not disputed 
that the docuraent contained a covenant 
for perpetual renewal, and consequently 
the interpretation was not discussed. 
When the terms of a document are caps-! 
hie of two interpretations we have to^ 
consider the intention of the parties toj 
the document. In the present case 
parties have all along treated the docu¬ 
ment as a perpetual kanom or sasvitani 
and this fact strengthens me in adopt*®^ 
the same interpretation. As regards tke 
secopd point we have the ruling in 
lakandhan v. Anayithakrishna 
that the provision for perpetual 
is invalid, but in that case the docoui^o 
under consideration was executed 
the passing of the Transfer of Proper i 
Act and it was held unnecessary 
press an opinion as to the effect of S. 
on such covenants. In Gopalan j 

Kunhayi Menon (3) the learned 
Justice (then Wallis, J.,) expressed 

nion that a covenant for a perpeto* I® 
newal in a kanom deed governed h) 
provisions of the Transfer of 
Act would not be invalid, as a kanom^ 
an anomalous mortgage within the 
ing of S. 98. T. P. Act. A 
kanom was recognized by this Coor 
long ago as 1871: vide, Kottal j 

Edavalath Thathan Namb udj^^Sv^ ~ — 

4. (1870-71) 6 MH 0 R 258. 
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-sviis lield to ba valid in Kolangorath 
Hainan Nayary. Kannoth (5). 

No doubt a mortgage usually implies a 
possibility ol redemption but in the pre¬ 
sent kanom 1 think that possibility is 
contemplated in oise of forfeiture of the 
demise. If the demise were forfeited for 
a,ny reason such as refusal to pay renewal 
fee every 1'2 years, I do not think the 
jenmi could enforce the forfeiture with¬ 
out paying up the mortgage amount, and 
in this contingency v\e discern a possibi¬ 
lity of redemption and it also may ac¬ 
count for the enumeration of the trees in 
existence at the time ths deel -vas exe¬ 
cuted. 1 see no reason therefore for 
ditlering from the opinion frequently ex¬ 
pressed in this Court that a kauom is an 
anomalous mortgage within the meaning 
of S. 98, T. P. Act. This being so, the 
conditions, even though they constitute a 
clog on redemptiou can be enforced. I 
would therefore dismiss this appeal witli 
costs of respondent!. Second Appeal No. 
1926 of 19U is a similar appeal filed by 
jdefendant 7 alone. He wasa minor at the 
Idate of the lower appellate Court s decree 
jand now wishes to raise new defences in 
second appeal and contends that the de¬ 
cree is nob binding on him. He was re¬ 
presented in the suit by a guardian wlmse 
interests are identical with his and there 
Ha no reason to suspect any fraud in the 
conduct of the defence. If defendant 7 
thinks he has been defrauded by hisguar- 
dian, be has remedy, but until be esta- 
blislies fraud or misconduct the decree is 
binding on him. The appeal therefore 
Ifollows Second Appeal No. 1450 of 1914 

land is also dismissed with costs of respon- 

'dent 1. Second Appeal No. 2598 of 1914. 
which relates to the connected suit filed 
for redeinptioD of the perpetual kauom, 
must also fail and is dismissed wiih costs 
of roapondout 1. 

S N./'u.K. Appels dijmisscd. 

' y. (lyiu) 91 I O 194. 
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ARDOR Rahim AND Kumaraswami 

Sastri, J.f. 

Alagappa Chettiar —Appellant. 

V. 

M uthuknmara Chettiar —Respondent. 

Ijetters Patent Appeals Nos, 247 and 
24S of 1916. Decided on 16bh July 1917, 
against judgment of Srinivasa Aiyangar, J., 
In Civil Hevn. Petn. Nos. 591 and 592 of 
1915, 


Interest—Money deposited in Court with¬ 
drawn on giving undertaking Other party 
succeeding in appeal, money was ordered to 
be refunded—Person wrongfully using it is 
liable to pay interest till dale of payment — 
Civil P. C. (190S). S. 144. 

A certain sum of money was in deposit in 
Court on behalf of a judgment-debtor and a dis¬ 
pute arose as to who was euliileil to the 
money. .Appellants filed a suit to ostablish 
their right and obtained a veiuporary injunction 
restraining the respondent from drawing the , 
money. The latter gave an undertaking to the 
Court which made no mention of interest and 
was allowed to draw the money. .Appellants 
succeeded in establishing their title and cl'iimod 
interest on tho amount drawir by the res[ion- 
deut till the date when he paid back the 
amount. 

HeW: Ib.il inasmuch as the respondent bad 
no title to the inoucv obtained from it tho Court 
by representing that he had a tillo and thus had 
wrongful use of the appelUuts’ money he was 
bound to pav interest during the time be used 
Lhomonev ‘ [P 512 C l] 

C. r. Anoulhakrishna Aiiim —for Ap¬ 
pellant 

S. Muthiah Mudulun —for Respon¬ 
dent. 

Judgment. —In this case there was 
a certain amount of money in de[)osit in 
Court and there was a dispute as bo who 
was entitled to that money the appel¬ 
lants whose claim was based on a certain 
trust deed or the judgment-debtor of 
tho respondent. The appellants filed 
a suit to establis'n tlieir right and ob¬ 
tained a temporary injunction restrain¬ 
ing tlie respondent from drawing the 
money. Thereupon the respondent on 
giving an undertaking to tho Court was 
allowed to draw tho money. The appel¬ 
lants succeeded in establishing tlieir title 
and the only question now before us in 
the Detters Patent Appeal is whether 
the appellants are entitled to interest on 
the amount drawn by the respondent bill 
tho date when be paid back the amount. 
Srinivasa Aiyangar, 3., has decided against 
the appellant’s contention on the ground 
that the undertaking given by the res¬ 
pondent did not provide for the payment 
of interest. We do not think that this 
is a conclusive factor. There is no ex¬ 
press provision in the Civil Procedure 
Code or any of the other Indian Acts 
which we have boon referred which co¬ 
vers the question. S. 144 of the Code 
provides proper orders being pas.sed as 
regards payment of interest or damages 
in cases of restitution. This is not exa- 
otly a case of.restitution though the prin¬ 
ciple of that section has been aiiplied to 
a case somewhat similar to this by a 
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Bench of this Court in Tangutur Subrci- 
yiidu V. Yerram Setti Seshasani (l). 

e have also been referred to a decision 
of the Patna High Court in Indva Chfind 
Bothra v. Mr. A. H. Forbes (2). There 
also thougli it was not a case exactly 
covered by S. 114, the [irinciple of that 
section uas applied. The Privy Council 
has laid down the principle applicable 'to 
such cases in Bodger v. Comptoir d 
Escomptc dc Pans (-3). Here the facts 
show that the appellants were entitled 
to this money and the respondent who 
had a no title to tlie money obtained it 
from the Court bv rejiresenbing that he 
had a title. The principle therefore ap¬ 
plies that having had wrongful use of the 
appelhmis’ money he is hound to pay in¬ 
terest during the time he had tho use of 
^the mcuey. 

The learned pleader for the respon¬ 
dent aigueil that the Court tiad no power 
to order the jjaymenc of the money or 
interest thereon in this proceeding.’ But 
the order is simply to enforce tiie under¬ 
taking whicli was gdven hv the respon¬ 
dent to the Court, and we have no doubt 
in holdm,: th'tthe Court had inherent 
power to enforce that undertaking on 
tne faith of whieh the res/iondent ob- 
tainoi the money. We must allow tho 
appeals reversing the judgment of the 
learned Judge and the decree will be 

varied in this way; .the decree will pro¬ 
vide for inyment of interest by the res¬ 
pondent at G per cent from the date he 
drew the money from Court till the date 
of re.payment. The respondent must 
bear the costs of these appeals and of the 
revision petitions. The memoranda of 
objections are dismissed. 

S.N./ii K. _ _ Appeals allowed. 

1. (1917) 40 Mad 299=33 I C 739 

2. (1917) 2 P L J 149=39 I C 22. * 

(1871) 3 P C 4C5. 
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Abdur Rahim and Bakewell, JJ. 

Vadlamayiij Venkatesam and another — 
Appellants. 


Y • 

Mangipudi Viswanadham and anoth 
—Respondents. 

Appeal No. 38 of 1916, and Civil Bev 
Patn. No. 276 of 1916, Decided on lOl 
August 1917 against the appellate ordi 

No ^3 of ms®'' A. 


(a) Civil P. C. (1908), S. 73—Queitioni lo 
be considered under S. 73 by Court, stated. 

The only questions for oonaideratiou under 
S. 73, Civil P. C.. are whether the decrees in 
respect of which rateable distribution is sought 
are against the same judgment-debtor and whe¬ 
ther the applications for rateable distribution 
were presented before the assets were received by 
tho Court. [P 512 0 2) 

(b) Civil P. C. (1908), S. 73—Decree againit 
judgment debtor as representative of his 
father — Priority cannot be claimed over 
decree against judgment debtor personally. 

A decree-holder, holding a decree against the 
.assets of tho judgment-debtor’s father in tho 
hands cf the judgment-debtor cannot, in respect- 
of the amount of bis decree, claim priority over 
another decree-holder holding a decree against 
tho judgment-debtor porsonallv. [P 613 011 

B. Narasinxha Bao —fov .Appellants. 

P. Narayayiamurthi —for Respondents. 


Judgment. —The appellant had a de¬ 
cree against respondent 2 for money 
respondeat 1 had also a decree against 
re.spondont 2 for money as legal repre¬ 
sentative ol his father, and the amount 
payable under the decree was out of the 
assets of respoudout 2's deceased father 
in the liands of respondent 2. The res¬ 
pondent 1 attaciied the property in 1913 
and the appellant attaciied it in 1914. 
The property was sold in execution of the 
appellant’.? decree in 1914 and the money 
was brought into Court. Then both of 
them applied for payment of the money 
in satisfaction of their decrees. Ther» 
can be no doubt that 8. 73, Civil P- C-, 
applies to this case, as respondent le 
applicition for execution had been made 
before the assets were received by the 
Court. The learned vakil for respondent 1 
supporting tho order of the lower Coort 
contends that his client is entitled to 

priority in respect of the amount of hia 
decree, inasmuch as his decree was agains 
respondent 2 as legal representative o 
his father and only to the extent of the 
assets of the deceased in his hands. Tbe 
only question for consideration under 
3. 73 is whether the two decrees »rj 

against the same judgment-debtor, an 
that point is settled by this Court in 
decision reported as Kaliappctn 
karan v. Varadarajulu (l) 
nivasaiengar v. Kantkimathi ^ ’ 

The latter decision, though it was 
judgment of a Single Judge, has 
firmed in Letters Patent Appofi* , 
petition of respondent 1 was pot in o® 

S. 73 and ail that he can claim is ^ 
that section allows him. He wou j^——^ 

1. (1910) 33 Mad 76=3 I 0 737. 

2. (1910) 33 Mad 466=5 I 0 917. 
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no locus standi in these proceedings unless 
he wanted to avail himself of the pro- 
iVisions of this section. The learned vakil 
for respondent 1, however contends that 
under the Hindu law, his client being a 
decree-holder with respect to the assets 
of the deceased, the property of the de¬ 
ceased in the hands of the respondent 2 
must, first of all, be applied in payment 
|of tha creditors of the deceased and it is 
only the balance that is available to the 
creditors of his heir. It is unnecessary 
,for us to deal with that general question. 
iWe are only concerned with an applica- 
■tion under S. 73, Civil P. C., and under 
ithab section respondent 1 is not entitled 
to anything more than a rateable share of 
the money in Court. The decrees of both 
the lower Courts will be modified and the 
money in Court will be divided between 
the appellant and respondent 1 in pro¬ 
portion to their decrees. Pach party 
will bear the costs of this appeal. 

S.n./r.k. A-ppea} allowed. 

A. I. R. 1918 Madras 513 
Wallis, C. J. and-Oldfield, J. 

V. Krishnaiya —Appellant. 

V. 

C. Gajendra Naidu aud others —Res¬ 
pondents. 

Original Side Appeal No. 93 of 1915, 
Decided on 20tb March 1917, from judg¬ 
ment of Bakewell, J., io Civil Suit 
No. ^03 of 1899. 

(a) Civil P. C. (1908). O. 21. R. 22-Nolice 
must go to parties against whom it is sought 
to revive decree. 

Roth on tbo reason of the thing and on tho 
analogy of tho provisions of tho Civil Procedure 
Code, which apply the doctrino of revivor to 
India, as regards tho revivor of the decrees of the 
High Court, original side, notice must go to 
tho parties against whom it is sought to revive 
the decree. [P 513 C 2] 

(b) Limitation Act (1908), Art. 182, Expl. 1. 
Col. 3—Applicability of. 

Explanation 1 in Col. 3, Art. 182, refers only 
to applications under tbo article and has nothing 
to do with the revivor of original side decrees. 

[P 514C 1] 

Venkatasuhha Bao and Badhakrish- 
nayya —for .Vpimllant. 

K, Bamachandran, T. Ve7iJcatasuhba 
Aiyai- and Narayaiia Sastri —for Res¬ 
pondents. 

Judgment. — This appeal raises an 
interesting point as to which Mr. Ven- 
kabasubba Rao has candidly put the 
authorities before us. The question is 
whether Bakewell, J., was right in hold¬ 
ing that an order of revivor of a decree 


on the original side made against defen¬ 
dant, under S. 9l8of tho old Code was in¬ 
operative as against defendant '2 to wliom 
no notice went. The term “revivor" in 
Col. 3. Art. 1^3. as is well known, 
refers tothe Common hiw practice which 
prevailed in the Supremo Courts in India 
under which, if a writ of execution was 
not sued out within a year and a day, it 
was necessary to revive the decree liy a 
process known as scire /arias or inure 
fully seire facias quarc executioui ni non 
haheal, that is to say, by calling on tho 
judgment-debtor to sho\v cause wiry the 
plaintiff should not have execution against 
him. When the Code of Civil Procedure 
came to be enacted, the rule was emliodied 
in what was S. 248 of the old Code and 
now 0. 21. R. 22, under which, when an 
application for execution is made move 
than one year after the date ol the de¬ 
cree, notice is to go to tho |.ersnn against 
whom execution is prated, requiring Irim 
to show cause, ou a date to be fixed, why 
the decree should not be executed against 
him. 

This rule requires notice to go against 
the person against whom execution is 
applied for, and sub-S. 6, Col. 3, Art. 1S2, 
Dim. Act, provides that when such notice 
has been issued, the date of issue of notice 
to the person against whom execution is 
applied for to show cause wiry the decree 
should not be executed against Irim is to 
form a fresh starting point. We think 
both on the reason nf the thing an 1 on 
tire analogy of the provisions of the 
Code which apply the doctrine of revivor 
to India that as regards the revivor of 
original side decrees, notice must goto 
tho parties against whom it is sought to 
revive the decree. The whole doctrino, 
as is explained in tho passage from Black- 
stone cited in Bakowoll. J’s judgment, had 
its origin in tho presumption of satisfaction 
which was held to arise when execution 
had nob been applied for withiu a year 
after the date of the judgment. As re¬ 
gards Art. 182, Bxpl. 1 in Col. 3 pro¬ 
vides that where the decree or order 
has been passed severally against more 
persons than one, the application shall 
take effect against only such of the said 
persons or their representatives as it may 
be made against. But where the decree 
has been passed jointly against more per¬ 
sons than one, the application, if made 
against any one or more of them, or 
against his or their representatives, shall 
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take eH'ectagainst them all. This only ap¬ 
plies to applications under Art.lR2, which 
in terms excludes applications such as the 
present provide! for by Art. 183. The 
{explanation refers only to applications 
lunder Art. 182 and has nothing to do 
iwith the revivor of origlml side decrees. 
For tliese reasons we think that the judg¬ 
ment of Bxkewell, 1., is right and that the 
aijpeal must he dismi'^sed with costs of 
respondent 1. 

s.N./p.K. Appeal (li.wiissf^d. 
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Avtang and NAPtr.R, .T.T. 

U'll'ht MhI'iJi and anollirr — Peti¬ 
tioners, In re. 

Criminal Hevn. No. b07 of lOKJ (Cri¬ 
minal Revn. Petn. No. Go? of 1916) and 
Criminal Revn. Case No. 821 of 1916 
(taken up No. 42 of 1910), Decided on 
14bh February 1917, against judgment of 
Sess. .Judge, Chingleput, in Criminial 
Appeal No. 30 of 1916. 

(a) Criminal P. C. (1898), S. 54 — Exercise 
of powrr of arrest is not restricted only to 
officer to whom warrant is directed. 

Section 54, Criminal P. 0 , does not prevent 
any polico officer from arresliog a person where 
a warrant for his arrest has already been issued 
by a Magistrate, and the exercise of the power 
is not restricted onls’ to the officer to whom the 
warrant is directed: 44 Cal. 76; 18 All. 246 
and 19 Mad. 310, DUt. tP 514 C 1, 2] 

(b) Criminal P. C. (1898;, S. 54 —Code 
gives widest power to police in cognizable 
cases. 

Per Napier, J. —The object of the Code is to 
give the widest powers to the police in cognizable 
cases and the only limitation is the necessary 
requirement of reasonability and credibility of 
the information to prevent the misuse of the 
powers. [P 514 C 2) 

T. Rangaokariat —for Petitioners. 

Public Prosecutor —for the Crown. 

Ayling, J. —The only point argued is 
that the arrest was illegal. It is in evi¬ 
dence that a warrant had been issued for 
the arrest of Velan and Kuppan on a 
charge of a cognizable offence, that the 
constables knew of this, and had been di¬ 
rected by their Sub-Inspector to be on the 
lookout for tliem, and arrest them if 
found. In such circumstances I have no 
hesitation whatever in deciding that they 
were justified, under S. 54. Criminal 
P. G. in making the arrest. Of the oases 
quoted by Mr. llangachariar In the 
matter of Ckaru Chandra Majumdar (ij 
i s clearl y distinguishable on tbe ground 

!• (1917) 44 Cal 76=37 I C 57, ^ 


that no warrant had been issued. The 
otlier cases, Abdul Gafiir v. Queen-Em- 
press (2), Quee7i Empress v. Drt/?p(3)and 
Queoi Empress v. Kalian (4), appear to 
me to have no bearing on the applicabi¬ 
lity of 3. 54, Criminal P. C. There is 
no reason for interfering with the con¬ 
victions; but I regard the imposition of 
a tine on accused 1 as unnecessary and 
would remit that portion of the sentence. 
The fine, if paid, should be refunded. 

Napier, J. —This point is to ray mind 
not arguable, k clear distinction is made 
in tlie Criminal Procedure Code between 
cognizable and non-cognizable cases. 
S. 54 empowers any polica officer to ar¬ 
rest without an order from a Magistrate 
and without a warrant any person '^ho 
has been concerned in a cognizable of¬ 
fence or against whom a reasonable com¬ 
plaint has been made or credible in¬ 
formation received or a reasonable suspi¬ 
cion exists ofhisliaving been soconcerned. 

The object of the Code is to give the 
widest powers to the police in cognizable 
cases and the onl^;^ limitation is the ne 
cessary requirement of reasonability and 
credibility to prevent the misuse of the; 
powers. The legislature could have con-, 
fined tbe power to officers in charge of a 
police statioiD, as is done in S. 55, where 
matters are dealt with which are not 
offences, but has not thought fit to do so. 
The suggestion that a police officer whoj 
suspects a man of having committed 8^ 
cognizable oS'ence may arrest, but that hei 
may not arrest when a warrant has been^ 

issued has nothing in the language of the, 
section to support it and would enable Ji 
man wanted by the police on a charge 0| 
murder, for instance, to defy every police 
officer except the one who held the war¬ 
rant. The case reported as In the mat 
of Charu Ghnndra Majumdar (l) is 
where the accused was wanted by t 
Police in Bombay and he was arrested m 
Bengal at their request, and there is ° 
evidence that a warrant had been . ‘ 
There is, in my opinion, nothing in 
learned Judge's observations which sop 
ports tbe argument addressed to a • 

I agree with the order of my learn 

brother. , 

s.n./r.k. Petitio?i partly ullotvea. 


2. (1896) 23 Cal 896. 

3. (1896) 18 All 246. 

4. (1896) 19 Mad SIO. 
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Wallis, C. J. and Oldfikld, J. 

Banghy Abdul Bazack Sahib — Plain- 
bifi'—Appellant. 

V. 

Khandi Rao and aitothei —Defendants 
- -Respondents. 

Original Suit Appeal No. 22 of 1916’ 
Decided on 29tli March 1917, from judg¬ 
ment of Bakewell, J., in Civil Suit No. 
229 of 1915. 

Contract Act, S. 59, lilus, (d) —'Construction 
—Contract for supply of goods by agent of 
enemy firm — Declaration of hostilities be¬ 
fore arrival of vessel—Capture of vessel by 
condemnation by Prize Court and subsequent 
release — Defendants held notaliable under 
the contract — Commercial intercourse with 
Enemies Ordinance (6 of 1914), 

Defendants, agents of a Gorman firm, con¬ 
tracted on 25tb August 19H to deliver to iilnin* 
tiff at Madura certain casks of dye in three iustal* 
ments of two casks each “to be delivered on arriv.xl 
of the fiteamers, one lot of two casks to be 
delivered each time at R. 501-4*0 for o..ch 
cask. ” Tbe defendants were not to bo respon¬ 
sible if the steamers did uot come to Madras or 
Tuticoriu, the port for ]\Iadura, svhere the goods 
wore to bo consigned, One of the steamers, 
“ Barenfels, ’’ left Hamburg and Antwerp before 
the outbreak of war, but before it could arrive, war 
bad broken out aud the Commercial lutorcourse 
with Enemies Ordinance was in force. The 
“Barenfels” and her cargo were captured in Octo¬ 
ber 1914 and condemned by the Prize Court. 
She was however subsequently rehased aud 
allowed to proceed on her voyage to C.olorabo. 
The defendants were precluded from taking de¬ 
livery of the good.s, unless they deposited a sum 
amounting to twice the invoice value of the 
goods. In au acliou for damages for breach of 
contract against the defendants: 

Uehi \ that the defendants wore not liable 
Inasmuch as: 

(1) on the true construction of the contract the 
defendants were nut liable to deliver the goods 
even if ihe steamers did arrive when there were 
no such goods in it; Hale v. Ratuson, (1868) 27 
L. J. C. P. 189, Dial, 

(2) the capture of the ship was one of the 
possibilities contemplated under the clause in 
the contract relating to the nou-arrival of steam¬ 
ers which relieved the dofoudants from the 
obligation to supply the goods on the safd con- 
tiugency 

(3) the condemnation of the goods rol.ited back 
and divested the owners of the goods as from the 
date of seizure aud the effect of the proclamation 
was to render the further forformanco of the 
contract illegal. 

(4) the subsequent release of the vessel aud 
her c.irgo did not impose in the defendants any 
obligation to purchase the goods at a greatly 
enhanced price from the Prize authorities and 
make them over to the plaintifl. [1’ 51G G 1, 2] 

Grant ind Greatorex — for Appellant. 
Short, fiems and Co. — for Rospon- 
deots. 


Madras Olo 

Judgment. —This is a suit ior hreacli 
of contract entered into between the 
plaintiffs wlio are inercliants at Ainbur 
and the defendants who wore impor¬ 
ters of German dyes to Mailras and 'I’uti- 
corin, entered into on 2oth August 1914 
after the outbreak of tho war, by which 
the defendants undertook to deliver cer¬ 
tain casks of dve frotii t)io lot to arrive 

% 

per SS. Steinturn and certain other 

casks from what is described as the 

“Bombay lot’* meaning the lot Imported 

by the defendants at Bombay. Tho 

contract went on to stipulate for three 

deliveries of two casks each of the 

weight and description mei^lioned 

“to bo delivered ou arrival of otbLr Rtoaniers, one 

lot of two casks to be delivered each lime at the 

above-mentioned rate, i. e., Hs. 501-4 0, for each 

cask. We are not respou-ible lor tUo supply of 

goods if steamers do uot come to Madras or 

Madura.” 

Tlio evidence shows that the defen¬ 
dants had arranged for consignments by 
successive steamers ml diving regard 
to this we have no doubt that what the 
defendants understood to deliver was 
two casks of tho required description 
arrive in tho ordinary course in succes¬ 
sive steamers consigned to tho defendants 
at Madras or Tuticorin, the port for 
Madura. In the case of Tuticorin, tho 
ship either touched at Tuticorin or landed 
the goods at Coloinbo for transhipment. 
Oneof the steamers, “Barenfol.s” had left 
Hamburg and Antwerp before tlie out- 
break of war and, according to the evi¬ 
dence, should have arrivoil in Madras 
about 17th August in tlieordinary course. 
Ou the date of the contract she was 
overdue, and the defendant says he did 
not know what had happened to her. 
She did arrive ultimately in May 1916, 
and the first contention of the learned 
Advocate-General was, that under the 
contract ou thearrivalof the Barenfels', 
the defendants became bound to make 
delivery even if the goods were not on 
board, citing Hale v. Rawson (l). fn that 
case, which was an action for failure to 
deliver tallow on tho anival of a certain 
steamship, it was held that they were 
not relieved of their obligation because 
it turned out the sliip hai no tallow on 
board. Here, wo think, it is clear from 
the language of Ex. A, and having regard 
to tluj course of business and tlie stipula¬ 
tion as to the non arrival of the steam¬ 
ers, that, tho defendants were only bound 

1. (1858) 27 L J C P 189. 
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|to make tleliveriee out of the lots con- 
signel to the defenclants in the ordinary 
course of business by tbo steamers refer¬ 
red to and arriving therein, and that they 
were not bound to make any such deli¬ 
very on the arrival of the steamer 
without having ou hoard any such goods 
consigned to the defendants. This being 
the interpretation of the contract, as the 
goods had not arrived iiefore the coming 
into force of the proclamation of 9bh 
September 1914 against trailing with the 
enemy, the ell'ect of t)»ab proclamation 
was to render the further pciformance 
of the contract illegal, as it would admit- 
tediy have I'Cen impossible for the uefeu- 
dants Ui take up the goods and pay for 
them and to I'ut an end to the contract: 
Karberfjl {Anihohl) k Co. v Blythe 
Green, JaurJian k Co. (2). 

Tbo case mayaUo he disposed of on an¬ 
other ground. The “Barenfels” and her 
|Oargo were captured in October 1914 as 
prize of war and taken into Alexandria 
for condemnation, and they were subse¬ 
quently condemned as prize of war in 
Seiibeinber l91o. a condemnation which 
relatj'l hick and divested the owners of 
the goods as from the d.'.te of seizure: 
The Odessa (:3J, The Zamora (4). Under 
the contract, as already stated, the de¬ 
fendants were not to he responsible for 
the supply of goods if steamers did not 
come to Madras or Madura, and these 
steamers clearly were the other steam¬ 
ers, ” already mentioned, by which the 
three consignments w’ore coming out. In 
these circumstances, the capture of the 
"Barenfels” which must have been one of 
the possibilities contemplated, in our 
opinion, relieved the defendants of liabi¬ 
lity under this clause and put an end 
to the contract so far as this particular 
ooneigumeDb was concerned. And it 
seems to us immatoriai that some six 
months later the ship and cargo were 
sent out to Colombo, Madras and Cal¬ 
cutta by bailees from the Prize Court 
who landed the goods in question, which 
were consigned to Tuticorin at Colombo, 
and did not forward them by tranship¬ 
ment to the defendants, the consignees 
at Tuticorin. There was no certificate 
of release from the prize Court in respect 
of these goods which at the time were 
being proceeded against for condemnation 

2, (1816) 1 K B 495=85 L J K B 665 

8. (1916) A C 153=85 L J P C 49 ' 

4. (1916) 2 A C 77. 


and the only terras on which the defen¬ 
dants were able to obtain delivery of 
them was by depositing a sum amount¬ 
ing to twice their invoice value and by 
agreeing that, if the goods were condem¬ 
ned, as happened, this sum should be 
treated as the sale price paid to the prize 
authorities as vendors. It cannot be 
said that the defendants were under any 
obligation to purchase these goods at a 
greatly enhanced price from the prize 
authorities and make thorn over to the 
plaintill, and wo think the plaiutill'e 
claim in respect of tho.se casks fails. 

The case as regards the plaintiff’s other 
ground of claim on account of the con¬ 
signment on the SS. *' Frimley " is even 
clearer. The evidence, for there is noth¬ 
ing explicit in the plaint, is that kegs 
of 10 per cent, strength arrived by that 
ship. The contract being for delivery of 
kegs of 40 per cent, strength it was for 
the plaintiff to show that the defendants 
were in a jiosition to deliver dye such aa 
that described in the contract. We think 

it is clear that the plaintiffs have not 

done so and that the discription of the 
dyeonthe "Frimley ' differs in toto from 
the description stipulated for. We may 
add that on the evidence the plaintitia 
failed entirely to establish that the dyo 
on the " Frimley " could be accepted as 
eciuivalont to that referred to in the con¬ 
tract, the only witness who had ftO 
practical knowledge of dyeing deposm 
that dye of 16 per cent strength cooin 

not produce the same quality ^ 

as that of 40 per cent, strength a 

admixture. In the result the appw 

fails and U dismissed with costs. 

counsel). . i 

s.N /r.k. Appeal dismsse 
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Secy, of SMic—Defendant—Appe 

Ambalavana Pandara SannaAh 
Plaintiff—Respondent. Decided 

First Appeal No. 181 of I9l5. l^-‘ 
on 12th April 1917. against 
Sub-Judge, Tinnevelly, in Orig 

No. 38 of 1913. » Act 

(a) Madras Land Encroachmen ,,^|^esO' 

S. 2—“Standing or flovring wale 

ing of, stated. r j a Land 

The declaration in S. 2, 
croachment Act, that all standing ^ 
water belongs to Government, mu 
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«;tood to mean iho Nvater and the laud on which 
it stands or over which it ilows, the whole taken 
together collectively, and not the mere liquid 
apart from and separate from the land. The 
words “ all standing or (lowing water " arc in¬ 
tended to include all land covered with water or 
forming a watercourse. [F 519 U 2] 

(b) Madras Land Encroachment Act (1905), 

S. 2—S. 2 deals with unappropriated pro¬ 
perties. 

lu S. 2, Land Encroachment Act, the legislature 
has dealt with unappropriated properties and uot 
with unappropriated things. ’ [F 520 C l] 

(c) Madras Land Encroachment Act (1905), 

S' 2—Riparian rights of owners in adjacent 
stream Government does not possess inde¬ 
pendent right in water and cannot claim 
from owners any price for use of water. 

Each proprietor of adjacent land has a right to 
the usufruct of the stream which flows throagh 
it, and in that sense the stream is the c.m- 
mou property of all the riparian proprietors If 
the Government happens to be a riparian pro¬ 
prietor, it has a right to the u-^afruct of the river 
in luo same way as other riparian proprietors. 

The provisions of the Land Encroachment Act 
cannot bo understood as lawng down that even 
in those streams and rivers in which the riparian 
rights of ^atniudars or otb^r owners of adjacent 
lauds exist, a separate and independent pro¬ 
prietary rigbtin tho watersubsistsin tho Govern¬ 
ment, entitling it to demand from tbo owners of 
the lands on the banks any price it chooses for 
the use of the water. [p 521 0 1] 

lo what extent the right of a riparian pro¬ 
prietor to utilize tbo water for irrigation purposes 
exists must depend upon the capacit> of the 
stream and the extent of land of the other lipa- 
riau proprietors standing In need of irrication : 
Norbiinj lijord] v, Kitchin, (1863) 7 L T CS5 ; 

V. G'ifmojtr, (1858) 12 Moore PC 131 ; 
White v. White, (1900) A C 72 ; Lyon v. FUh- 
monjers' Company, (1876) 1 .f C fitii and Clmsc- 
viore V. liichards, (1859) 1 II L C 319, Foil. 

[P 521 C 2] 

(u) Madras Land Encroachment Act (1905), 
^ ^“Reparian owner^Meaning of, stated. 

Whore a stream flows through a zamindari or 
inam village cultivated by raiyats and tenants, 
and where it is tlie duty and interest of the 
zanfiindar or inamdar to supply ten an Is with water 
for purposes of irrigation, he must be deemed to 
bo the ripatian owner ropreseiiting the tenants 
as a body. [.P 522 0 1] 

lu case of sm.1.11 rivers and streams running 
through the land, the use of the words “besides 
poramboke ' in an inam title-deed or permanent 
>'anad would be in favour of the iuclusiou of rivet 
beds while the phrase may not ordinarily be 
applied to the bods of large rivers. LP 522 C 2] 

(e) Madras Irrigation Cess Act (1865), S. 2 

Liability under S. 2 arises from entire or 

substantial use of water of stream belonging 
to Government. 

I ho irrig^ation which makes a man liable to 
cess under S. 2, Irrigation Oess Act, must bo with 
water derived either entirely or at least to a sub¬ 
stantial extent from a river, stream or channel 
belonging to Govornmnnt: Z1 Mad .322; 37 .Uad 
dG9 note and 32 I C 279, Foil. [p 523 0 1] 

(f) Madras Irrigation Cess Act (1865), S. 2 

Zamindar is entitled to convert dry land 


into wet, unless otherwise pro\ided in sanad 
without additional payment. 

Except where it is ©^.pres-sly provid. a othec- 
iviso in the saiiads or liiU'-dct-ds, the . .luimdius 
or inamdara are entitled to bring into cuKiv.aijii 
land which was lying uncultivated at tbo time 
of the settlement and to raise additional crops by 
theuserof natural streams to tbo extent of tbo 
quantity lying within the anaicut of those 
streams without making them-olvcs liable to a 
further payment, wbetlior by way of water cess 
or other payment. Ll 5-22 0 2] 

The fact that in au inam title-deed or sauad 
tbo quantity of lauds under wvL cultivation is 
mentioned cannot lead to an inference that tbo 
zamindar or inamdar is uot entitled to irrigate 
and bring into cultivation the waste lands with 
water of natural streams passing IhroiiL'h the 
village without making himself liable to addi¬ 
tional payment. [I- 522 C 2] 

Where it is not shown that a zamindar has 
been taking more water than before, the mere 
fact that he has been cultivating more land is 
uot suiiiciont to justify the Governmont in levy¬ 
ing water cc.ss. [p 523 C 2] 

(g) Madras Irrigation Cess Act (1865), S, 2 
—Onus is on Government to show that zaniin- 
(lar takes more water than he is entitled to. 

Even where a stream belungr; to the tlovoru- 
meat the burden is on the latter to show that 
the inamdar has been actually storing in his 
tanks more water than he was entitled to do 
under the engagement with the Government at 
the time of the inam enfranchisement and set¬ 
tlement. [1' 521 C 1) 

S. Sri7iivasa Aiyangar—ior Appellant. 

T. Rayigachariar and S. Aluthiah 
Mudaliar —for Respondent. 

Abdur Rahim, J.— This appeal is pre- 
fenod by the ^ecretiry of State for India 
in Council against the judKinQut of the 
Subordinate Judge of Tinnovelly in a case 
in '.vliioh the riglit of tlie Guvarmnent 
to levy water cess on 3d odd acres of 
land in the inam village of Vadagarai be¬ 
longing to the plaintitl’-respondent is in 
dispute. The Government claims the 
right to levy cesaon the allegation (para. 2 
of the written statement) that the waters 
of a Government channel called Kari- 
mandy Ammankal mingled with the water 
in the Shamalanadhi river, more generally 
known as the Pachayar, which supplies 
the channel and the tanks by means of 
which tlie plaintiifs village is irrigated, 
and that they are entitled to cliarge 
water rate on any land cultivated in 
excess of the (juantity which was under 
cultivation at the time of the enfran¬ 
chisement and conBrmation of the inam 
in 1864-65. It is then claimed (para. 4 
of the written statement) that the river 
Pachayar itself belongs to the Govern¬ 
ment. On the other side, it is allege i (see 
plaint para. 9) that the whole course of 
the river from beginning to end lies with- 


r»Ks Madras 


1918 


Secy, or State v. Amuai.avana (Abdur Bahira, J.) 


in the j-laiiitifl’s inam limits. That state¬ 
ment is found to he not correct and no 
argument on the basis of it has been 
pressed before us. This river has its 
source in the hills which divide Travan- 
core from the British territory in this 
locality, and it flows up to and a little 
way below the anicut at the point where 
the channel which irrigates the plaintiQ’s 
lands takes oh', aloug the [)laintiff’s inam 
village. On thesouthern thereisthevillage 
called Arasapattu, the greater portion of 
which amounting to 390 acres is inam 
land belonging to the plaintiff and a very 
small portion amounting to 55 acres is 
raiyatvvari. Below the anicut and on the 
southern side there is a raiyatwari village 
called Fattai which is also irrigated by 
this river. 

Admittedly, the quantity of plaintiff’s 
land in the inam village of Vadagarai, which 
svas cultivated with water of the Pacha- 
yar river at the time of the inam settle¬ 
ment, was about 115 acres and since then 
33 more acres odd have been conver¬ 
ted into vvet, and it is with reference to 
tlie right to irrigate these 33 acres with 
water of the Pachayar that the question 
has arisen. The claim of the Government 
is founded mainly on the ownership of 
the Pachayar river and also on the allega¬ 
tion that the water of a Government hill 
stream or "odai” called Karirnandy Am- 
mankal gets mingled with the water of 
the I^achayar river above the anicut. 

It will appear from the map that in its 
upper reaches the Pachayar bounds the 
inam village of Valagarai on the north 
and the village of Arasapattu on thesouth. 
On the east of Arasapattu is the Govern¬ 
ment village of Pabtai through which the 
river continues its course and we may 
take it. as contended by the learned Ad¬ 
vocate.General appearing for the Secy, of 
State, that the Pachayar Hows thereafter 
through a number of raiyatwari villages. 
Though the Pachayar is not an altogether 
small stream, it is a non-tidal and non- 
navigable river and like most of such 
rivers, there is very little water in itsbed 
in the dry season. One important ques¬ 
tion of fact which was argued before us 
was whether the banks of the Pachayar 
above the anicut belong on the southern 
side, as they admittedly do on the nor¬ 
thern side, to the plaintiff. It is not easy 
to locate the raiyatwari land in the Arasa¬ 
pattu village as no dehnite evidence was 
adduced on the point, but considering its 


small extent, we are nob prepared to as¬ 
sume for the purpose of this case that the 
55 acres of raiyatwari land all stretcli along 
the bank of the Pachayar and are thus 
ri[>ariau property, and that the rest of the 
lands amounting to 390 acres are all non- 
riparian situated at the back. The only 
evidence with respect to the possession 
of the southern bank is in favour of the 
plaintiff's case. For such evidence as 
there is on the point shows that acts of 
possession, such as, by the leasing of korai 
grass on the islands and on the banks, 
have been for a long time exercised 
plaintiff. This evidence has been accepted 
by the Subordinate Judge and in fact 
there is nothing to rebut it. We must 
therefore hold that both the banks of the 
river above the anicut are owned by t e 
plaintiff. 

It is not disputed that this is a pre- 
settlement inam having been granted y 
some ruler of the country before theadven 
of the British Government. The anioa 
has been in existence for a long tune an 
was constructed by the predecessors o 
the inamdars and so also l-be channe 
and the tanks by which the 
lands are irrigated. It is not 
that the Govornmont has construote 
works of irrigation in connexion w 
this stream, at any rate, above theanic 

Nor is there evidence that they 

any way exercised acts of 

respect to this portion of the river, n 

S. (l), Madras Irrigation Cess Act of * 

whenever water is supplied or use* 
purposes of irrigation from any * 
stream or channel belonging ^ ^ 

structed by Government, the -u 

is entitled to levy a separate f 

water, provided the zamindar or , 

whose land is so irrigated is not enti 
by virtue of ougagemonts with 
Government, to irrigation free of sepa 
oliarge. 

In order to justify the impositi 
cess under this Act, it must be noa ® 

that the irrigation is caused by water 
plied or obtained from a stream or 
belonging to the Government. 
tion as to what classes of rivers. _ 

or channels belong to the Govern meat i 
recently been the subject of much 
sion in this Court giving rise to a co 
derable conflict of opinion, so that* 
difficult to say that there ‘sany con^i® 
statemeut of the law of binuiug 
rity which one can follo.v. Oo® 1^'' 
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of view is represented by the judgment 
of Miller and Munro. JJ., in the well- 
known Urlain case [Ka7iduh2iri^ Maha- 
lakshmarnTna Giirti v. Secy, of State (1)] 
and followed by Oldfield and Bakeweli. 
JJ., in Secy, of State v. Kannepalli 
'janakira7nayya (2) and also approved by 
White, C. .1. and Ayling, 1., in Secy, of 
State V. Ambalavana Pandora Sannadhi 
(3). On the other hand Sankaran Nair, J., 
in more than one case has expressed the 
opposite view in elaborate judgments and 
his view has found acceptance with Sada- 
siva Aiyar, J.. in his dissentient judgment 
in Secy, of State v. Kannepalli Janakir- 
amayya (2). while the learned Chief Jus¬ 
tice and Seshagiri Aiyar, J., [in Secy, of 
State V. Maharaja of Bohbili (4)1 would 
seem to steer a middle course between 
the two positions. Further the Urlam 
case [Kandukuri Mahalakshmamma 
Garu V. Secy, of State (l)] as well as the 
judgments in Secy, of State v. Maharaja 
of Bobbin (4), Secy, of State v. Kanne- 
pain Jankiramayyai^) and Ap%eals Nos. 
182-184 of 1914 are under appeal to His 
Majesty in Council. In this state of the 
authorities, I think it is desirable that I 
should state my own view of the law and 
the reasons for the conclusion at which I 
have arrived. The entire basis of the 
decision of the Urlam case [Kandukuri 
Mahalakshmamma Garu v. Secy of State 
(l)] is the provisions of the Madras Land 
Fncroachment Act 3 of 1905, S. 2 of 
which declares 

"all public roads.ditches.the 

bed of the sea, harbours and creeks below high- 
water mark, and all rivers, streams, nullahs, lakes 
and tanks, and all canals and water-courses and 
all standing aud flowing water, and all lands 
wherovec situated, save in so far as the same aro 
the property of any zamindar.inamdar 

II 

to be the property of the Government, 

"except as may he otherwise provided by any law 
for ihc lime being in force, subject always to all 
rights of wa) tir.d other public right.s and to the 
natural and easernent tights of other landowners 
aud to all customary tights legally subsisting." 

Tlie vor^ title of the Act and its pre- 
amblo show that, as stated there, the Act 
13 intended to provideiiioasuresfor check¬ 
ing unauthorized occupation of lands 
wliifb are fbe property of Government 
tt;e proN ision of penal or prohibitory 
aa&ebsinent or charge. S. 2 declares wbat 
are the properties oJ_ the Government. 

1. tiUil) ”1 idud :-0&=8 1 C G7. 

2. (I'JIS) Jlu I C 609. 

3. (1011) 'ii Mad »C0=? I C 257. 

4. (1916) 1 C z'iJ. 


The rest of the sections deal witli the 
mode of levying assessment on Govern¬ 
ment land, the penalty for unauthorized 
occupation of such land by any person, 
his liability for eviction tlierefrom, the 
notice to be given to him, the power to 
decide the question of assessment, all re¬ 
ferring to land. There is not a single 
section which provides for the levying 
of any assessment, charge or penalty or 
any other mode of redress with respect 
to unauthorized user or appropriation of 
water standing or flowing as apart from 
the land it occupies. 

The judgment in the Urlam case (l) is 
founded in the first place on the supposi¬ 
tion that the words "standing and flow¬ 
ing water" mean the liquid as separate 
from the reservoir or stream containing 
it or through which it flows. With the; 
greatest respect, I think, it is perfectly! 
clear that what is meant is the water andj 
the land on which it stands, or over which 
it flows, the whole taken together col¬ 
lectively, and not the mere liquid aparti 
and separate from the land. 

It is possible that the idea sought to be 
conveyed by the legislature might have 
been more tersely expressed without sa¬ 
crificing clearness; some of the words 
used are evidently superfluous. It is how¬ 
ever clear to me that what, tlie phrase all 
standing and flowing water" was intended 
toioclude wasall land covered with water 
or forming a watercourse. Any other inter¬ 
pretation would lead to irriputiug to the 
legislature an intention, which it is difli- 
cult to conceive, it could have ever enter¬ 
tained. The interpretation which has 
been sought to place upon this section on 
behalf of the Government would logically 
result in declaring that the water even in 
wells, tanks and reservoirs or in springs 
and streams wholly situate in tlie land of 
a zamindar, inamdar or any other proprie¬ 
tor, belongs prima facie to the Government 
unless it can be sliown that it belongs to 
the landowner. When this was pointed 
out to the learned Advocate-General dur¬ 
ing tbo course of the argument lie said he 
was not prepared to go so far, hut it is 
diflicult to SCO how if the reasoning of 
the Urlam case (l) is right, the extreme 
conclusion could be resisted. Then is 
it correct to say tliat the etl’ect pf S. 2 ia 
to cast tbo onus of proof on any person 
whose right to the subjects of property 
inenlicnod in S. 2 is contested by tbs 
Government ? 
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I venture to think that this is not so. 
The scope of this section, in my opinion, 
is only to declare that certain classes of 
pro[i9rtie3 which do not belong to any 
individual private proprietor belong to 
the Government ; I do not see how’ from 
this anv inference could he drawn that 
if the Government chooses to assert a 
riglit to land, stream or any other class 
of property mentioned in the section as 
against the person in possession or en¬ 
joyment thereof, that thereui)on without 
anything moro and without regard being 
paid to any other facts, such as possession 
and user of the property in question, the 
burden is thrown upon him of proving 
that the property ))eloDg3 to him. If 
that construction were right, it would 
make no ilitt'erence in this respect whe¬ 
ther the Government was seeking to 
eject the person in occupation or to levy 
on him a penal assessment or a water 
cess. 

I venture to think that such a radi¬ 
cal aul comprehensive subversion of 
the ordinary law of proofs was never 
contoinplatel. If it had boon, one would 
have expected to find a clear and direct 
statement of such an intention. On the 
other Imnd, I find nobhiog in the words 
of S. 2 to warrant the supposition that 
the Government was there laying down 
a new rule of evidence or procedure of 
such general and far-reaching significance. 
It is hardly possible that an important 
alteration like this in the law of evidence, 
if contemplated, should not have been 
dealt with by a clear express enactment 
bub left as a matter of merest inf^^rence 
bo bo drawn from t-he provisions of an 
Act addressed bo the limited purpose of 
providing special remedies for cases of 
enoroaohraents on Governraonb lands. 
Laying the burden of proof, in my opin¬ 
ion, wrongly on the person in possession 
or enjoyment of a stream or river to 
show that it belongs bo him the next 
step in the argument on behalf of the 
Government is stated in this simple form. 
According to ordinary notions of juris¬ 
prudence, flowing water cannot be the 
property of any private individual and 
therefore by virtue of S. 2 it becomes the 
property of the Government. In the 
jfirst place, this argument overlooks the 
^fact that by S. 2 the legislature is dealing 
'with unappropriated properties, and nob 
with unappropriated things, supposing 
Ithab flowing water comes within the 


latter category. Reliance is placed upon 
the definition of a stream as given by 
Lord Watson in V.ac'Nahy, Boherlsonih), 
‘as a body of water having as such a 
continuous flow in one direction," as 
showing that the bed and the banks do 
not enter into the conception of a stream. 
In that case, all that Lord Watson 
wanted to make clear was that only a 
continuous body of flowing water with a 
well-defined course, and not water 


“which doej? not flow onward with any con¬ 
tinuity of parts but becomes dissipated in the 
earth’s strata,” 

can he called a stream. It is obvious to 
mo that Lord Watson could never have 
meant to suggest that the bed and the 
hanks do nob form parts of a stream or a 
river, which indeed would be opposed to 
our ordinary conceptions. In the well- 
known text-book of AngoII on Water 
Courses, it is stated at p. 2 that a water 
course" — which includes rivers and 
streams—'consists of beds, banka and 
water see also Coulsou's Law of 
Water-courses, p. 77. Nor do I hod 
anything in S. 7, Easements Act, to sup¬ 
port a contrary notion. On the other 
hand the illustrations appended to tha 
section particularly are in aocordanoe 
with the ordinary conception of a river 
as consisting of the beds, the banka an 

the water, . 

Nor is the proposition that flowi^ 

water cannot be the subject of 
property quite accurate, tor instaoc • 

it can hardly he disputed that 

of a stream flowing entirely within 

limits of a man’s zamindari or 

as much and as absolutely his 

in every sense of the term 

over which it flows. With ® -jj 

to a stream or a river flowing t r 

lands of a number of '-h 

long been established that^ 

lowing water is not bonum -i# 

hat it is publioi juris in 

hat all may reasonably use it w ® 

. right of access to it, and that non 
lave any property in the water i 9 

;epfc in that particular portion w ^ 
nay choose to abstract from the 
,nd take into his possession: 

^ Hillie) per Lord Denman, and 

\ Owen (7)3. It comes to this- 

Each proprietor of the 

las a right to the asuf meb - -- 

5. (1897yirO 129, 

G. (1332) 3 B & Ad 30i. 

7. (1851) 6 Ex 353. 


me 

las 
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which flows through it, and in that sense 
the stream is the common property of 
all the riparian proprietors. If the 
frovernment happens to beariparian pro- 
pritor, it has a right to the usufruct of 
the river in tlie same way as other ripa¬ 
rian proprietors- I do not understand the 
provisions ot the Land Encroachment 
!Acb as laying down that even in those 
streams and rivers in which the riparian 
rights of zamindars or other owners of 
adjacent lands exist a separate and in¬ 
dependent proprietary right in the water 
;subsi3tsin the Government entitling it to 
demand from the owners of the lands 
Ion the banks any price it chooses for the 
use of the water. If that were the cor¬ 
rect interpretation of S. 2, the value of 
riparian rights in this Presidency would 
he very little indeed, and I no not find 
sutBcient justification for such a construc¬ 
tion. On the other hand the clause 
"subject always to all rights of way and 
other public rights and to the natural and 
ieasemenb rights of other landowners" 
^points in my opinion to a contrary infer- 
jence, showing that the Government’s 
claim to streams, rivers and all standing 
land flowing water is in the character of 
'a landowner. 

Let us now consider the nature and 
extent of the right of user of the Pacha- 
yar river as claimed by the inamdar as a 
riparian owner. In the first place, by 
virtue of his proprietorship of the land 
bordering on the river for a considerable 
length, he claims the right to conduct a 
portion of the water by means of chan¬ 
nels into his tanks for purposes of irriga¬ 
tion. We may take it that the water so 
abstracted would not be returned to the 
river but would for the most part be ab¬ 
sorbed in the soil in the process of irriga¬ 
tion. What the length is of these chan¬ 
nels or the distance of the tanks from the 
river is not in evidence. But it is be- 
yond doubt that the present mode of ir¬ 
rigating the inam lands has been in use 
from time immemorial. It is not alleged 
that by diverting a portion of the water 
into the channel, such a diminution is 
caused in the volume of water flowing 
down to the lo'wer tenements as to cause 
material injury to their owners, among 
whom the Government may be included 
with respect to the raiyatwari tracts. 
In fact, it is common ground that this 
river, like many other similar rivers in 
this Presidency, is and has always been 
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used in this way in irrigating lands situ¬ 
ated on both sides. In this country, the; 
user of streams and rivers for irrigation! 
through a system of connected tanks 
which are filled with water obtained by- 
means of channels is a most valuable 

I 

right and has been recognized from the 
most ancient days. In fact, it would have 
been an inconceivable disaster to the 
country if the water of rivers in this 
Presidency were allowed to run to waste 
in seasons of rain when there is abundance 
of supply and was not stored in large re¬ 
servoirs and tanks, so that it might be 
utilised according to the requirements of 
cultivation. Even in England where the 
rainfall is much better spread over diffe¬ 
rent parts of the year, the use of natural 
streams by the riparian owners for pur¬ 
poses of irrigation is fully reoognzed no 
less than its use for manufacturing pur¬ 
poses. 

The mode and extent of the exercise of: 
a right of this character must necessarily 
very with the necessities of each country 
and should be ascertained mainly with 
reference to the prevalent usage. Judged 
by that test, tlieright of a riparian owner 
in this country to use a natural stream 
for purposes of irrigation cannot be said 
to be confined to any narrow strip of land 
along the banks. No authority has beeo 
brought to our notice which purports to 
define the limits of this right by the extent 
or depth of the areas sought to be irrigated. 
To what depth of the lands on the bank 
of a stream the right of irrigation extends 
must depend on tne capacity of the 
stream and the extent of the land of the 
other riparian proprietors standing in 
need of irrigation. This is in accordance 
with the principle laid down in Norbury 
{Lord) v. Kitchm (S), Miyier v. Gibnour 
(9) and White v. White (lO). In this Pre¬ 
sidency, in most cases where the stream 
is small, the whole or a greater portion 
of the water is diverted by means of 
channels into tanks by the different pro- 
prietors putting up dams in the streams! 
in turn for some days. If the supply is! 
not sufficient for all the adjacent pro ' 
prietors, the quantity and extent of land: 
which each proprietor is entitled to irri¬ 
gate may depend on well-established 
usage, on mutual arrangement or on the 
terms of a grant. There is no rule of law 

8. (1863) 7 L i' 636, “ 

9. (1368) L2 .Mooro P 0 131. 

10. (1906) A G 7-2. 
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in this country, so far as it can be asoer- 
fcainecl, that the right to irrigation by a 
riparian owner is confined to any i)arti- 
cular quantity of land. The criterion 
is, whether the extent or mode of enjoy¬ 
ment claimed is reasonable; SQQEmhreyv. 

(7), and Bameshur Pershad Narain 
Sirujh V. Koonj Behan Pattiik (ll). 
lA user which is not objected to and is 
lin fact adopted by and is for the benefit 
of all the riparian proprietors must, in 
my opinion, be held to be reasonable and 
it is not open to a third person such as 
the Government, unless it happens to be 
a riparian proprietor, to raise any ques¬ 
tion so far as this is concerned. 


Then it cannot be said that, where the 
lands in a zamindari or an inam village 
are cultivated by raiya and tenants, it 
necessarily follows that only the parcel 
on the bank in the occupation of a parti¬ 
cular individul raiya will be treated as a 
riparian tenement and not the other 
holdings in the interior, so far as any 
question arises between the zamindari 
or inamdar whose tenants they are on 
the one hand and the other riparian 
Iproprietors on the other. In such cases, 
Iwhere it is the duty and interest of the 
zamindar or inamdar to supply the ten¬ 
ants with water for purposes of irriga- 
ition. he must be deemed to be the 
itiparian owner representing the tenants 
as a body. I may here refer to a very 
instructive judgment in an American case 
to which my attention has been drawn 
and which lends support to the general 
view of the law as I have expressed it: 
Crawford Co. v. Hall (12). Sankaran 
Nair, J., in Secy, of State v. Kannepalli 
Janakiramayya (13) has fully discussed 
the question as to how far the zamin- 
dars and inarodars are entitled to irrigate 
their lands, free of charge, from a 
natural stream flowing .through the za. 
mindari or inam village with reference to 
the history of the Permanent Settlement 
and the enfranchisement of inams and 
the Customary law of the land. I agree 
with his general conclusion that, except 
where it is expressly provided otherwise 
in the sanads or title-deeds, the zamin- 
dars or inamdars are entitled to bring 
into cultivation land which was lying 
uncultivated at the tim eof the aettle- 
11. (1878) 4 A U 121. ' 

Vi. (1903) 60 Law Rep Anotd 889. 

13. A I R 1914 Mad 534=-37 Mad 322 =18 
I C 770. 


ment and to arise additional crops by 
the user of natural streams to the extenti 
of the quantity lying within the ayacofci 
of those streams as explained at p. 333 andj 
334 of 37 Mad. in Secy, of State v, 
Kannepalli Janakiramayya (13), with, 
out making themselves liable to a fur¬ 
ther payment whether by way of water 
cess or other assessment. I further 
agree with him and with Sadasiva Aiyar, 
J.. in Secy of State v. Kanneppalli 
Janakiramayya (2), that no inference 
can be drawn from the fact that in the 
sanads or title deeds the quantity of lands 
under wet cultivation is mentioned, that 
the zamindar or inamdar is not entitled 
to irrigate and thus bring into cul- 
vatition the waste lands with water of, 
natural streams passing through a vif- 
lage without making himself liable to 
additional payment. The above view of 
the law is also, in my opinion, in agree¬ 
ment with the trend of decisions of this 
Court until the date of the Urlano case 
(1): see Ponnxisami Tevar v. Collector 
of Madura (14); Makarana Futtehsangji 
Jasmantsangji v. Desai KulUanaraiji 
Hakoomutraiji (15); Narasimha Sastrial 
v. Secy .of State (16) ti>ad Secy. ofStatey- 
Perumal Pillai (17)]. 

The question whether the use of t 0 
phrase “besides poramboke” in the ioa® 
title-deed shows that the river bed is 
included in the grant, is one mainly o 
interpretation. It seems to mo 
uniform rule can be laid down in t i 
connexion whether river beds 
were not meant to be included JO 
words “besides poramboke.” 
depend on the character and ^ *i.g 
river, the extent of the grant so 
surrounding circumstances. In . 
small rivers and the streams ® 

through the lands of a few large P 
prietors, the presumption would ® 
favour of inclusion of river beds, 
phrase may not ordinarily beapphed 
beds of large rivers like the Canvery. 

Secy, of State v. Raghunatha 
chariar (18) and Papala 
snwmi Naidu v. Pensolani ^,ij 

Naidu (19). In the present case 1 9 
be inclined to hold that as the 
village Vadagarai did not exte nd^ 

14. (1869*70) 5 M H C R 6. ^ r) 

16. (1873-74) 1 I A 34=13 B L B 2S4 

16. (1891) 1 M L J 167. 

17. (1901) 24 Mad 279. 

18. (1915) 33 Mad 108=18 I C 41. 

19. (1912) 14 I C 41. 
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sides of the river, no specibc intention 
could be imputed to the Government of 
granting any portion of the bed of the 
river. The claim of the Government 
is also based on the ground that one of 
the sources from which the Pachayar 
river derives its water supply is a small 
hill stream orodai flowing through raiyat- 
wari land. It is argued that inasmuch 
as the water of this stream, which may 
be taken to belong to Government, min¬ 
gled with the water of the Pacbaysr river, 
it must be deemed to be a case in which 
the plaintifl’s land is irrigated by water 
of a stream belonging to Government, 

,within the meaning of S. 2, Irrigation 
Cess Act. I do not find any warrant for 
such a wide construction of the section, 
which would mean that because a river 
happens to receive a supply of water, 
however small in proportion to the entire 
volume, from a stream running through 
the Government land, therefore, any 
riparian owner using the water of the 
river must be deemed forsooth to be 
using water from a stream belonging to 
the Government, because it is not pos¬ 
sible to separate the quantity of water 
introduced by such a stream. The un¬ 
tenable character of such an argument if 
stated without any limitation becomes 
obvious, when it is seen that it might 
logically be extended even to cases where 
surface water from land belonging to 
Government is drained into a riparian 
stream. The irrigation which makes a 
man liable to cess under that section 
must, in my opinion, be with water 
derived either entirely or at least tc a 
substantial extent from a river, stream or 
channel belonging to the Government, 

To hold otherwise would be putting a 
strained and unnatural construction on 
the words of the legislature. I say this 
in spite of the respect which I owe to 
the decision of the learned Judges who 
decided the Vrlam case (l)and those who 
have substantially followed that judgment. 
Having thus far inicated tny own view 
of the law which is in accordaunce with 
what has been laid down by Sankaran 
Nair, J, in several cases, to one of which, 
Secy, of State v. Ambalavana Pandara 
Sannadhi (20), I was a party, I shall 
now very briefly point out to what extent 
1 am free to give effect to it,so far as the 
question involved in this appeal is con- 

!20. AIR 1014 Mad”65‘2=37 Mad SCD^'is’l C 
291 . 


cerned. \ Full Bench of this Court by a 
majority (Sadasiva Aiyar, T.,dissentiente) 
held in Svcij. of State v. KanncpoUi 
J anakiraviayya (2), in an appeal under 
the Letters Patent arising from a differ¬ 
ence of opinion between Sankaran Nair, J., 
and Munro, J., that where only one of 
banks of the river belongs to a zamiudar 
or inamdar, the water obtained from that 
river is liaM.'. to be assessed under the 
Act, a> in such a case the river must he 
said to Lclui.g to tlio Government. But 
in a later case reported as Se.ij. of State 
v. Maharaja of DohliU (I), a Divisional 
Bench consisting of the learned Chief 
Justice and Seshagiri Aiyar, J., were of 
opinion that the decision in the Orlarn 
case (l) which was of another Divisional 
Bench went too far. They were, how¬ 
ever, bound to accept the law as laid down 
in the decision of Oldfield, J., and Bake- 
well, J., in the Letters Patent appeal men¬ 
tioned above, but only on the point actually 
decided in that case, namely that where 
only one bank of a river is shown to be¬ 
long to a zamindar he is not entitled to 
the user of the water of that river for 
purposes of irrigation free of cliarge. 
They felt themselves free to decide other- 
wise in a case where both the banks at the 
point where the water was taken wore 
shown to be within the zamindari limits. 

I must admit that it is diflicult to per¬ 
ceive any logical foundation for this ills- 
tinction. 

The rights of a riparian owner which 
are fully recognized in this country 
(see S. 7, Easements Act, S. 2, Irriga¬ 
tion Cess Act, itself and the cases above 
cited) are based not on the ownerships of 
the bed'but on the ownership of the adjacent 
lands on the bank which give the owner 
therightof access to thestream. No doubt 
the owner of the laod on the bank is also 
presumably the owner of half the-bed of 
the stream opposite his land and the 
owner of land on both the banks is the 
owner of the entire bed lying between 
those banks. Bub the owner of adjacent 
lands on both sides of a stream has no 
higher right of usufruct in connexion 
with the tenement on one side than he 
would have if he did not possess the 
tenement on the opposite bank The ri¬ 
parian right is based on the possession of 
a natural advantage arising from the 
vicinity of a stream and is like the right 
of lateral support which a man has for 
his land from his neighbour’s land.: see 
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LiJ 07 i V. Fishmongers' Company (2l), 
Miner v. Gilmour (9) and Chascmore v. 
Fichards (22). There is no reason so far 
as I can see for denying the full enjoy¬ 
ment of that advantage to the owner of 
adjacent lands on one bank. That is, 
however, the ruling in Secy, of State v. 
Kannepalli Janakiramayya (2). and I 
agree with the learned Chief Justice and 
Seshagiri Aiyar, J., that it shouM nob be 
extended any further. 

But I think I ought to mention that 
there is force in the argument of the 
learned vakil for the respondent that 
since it is not shown that his client has 
been taking more water than before, the 
niere fact that he has been cultivating 
more land is not sulliciont to justify the 
Government in levying water cess. It 
is not the case of the Government that 
either the channel or the tanks have been 
widened or deepened but we are asked to 
presume that the larger cultivation was 
due not to a more etonomical use of the 
water but to the use of more water than 
the inamdar has been accustomed to re¬ 
ceive. In the circumstances the burden 
was in my opinion cn the Governmeub to 
show, even supposing that the stream 
could be S-iid to belong to the Govern¬ 
ment, that the inamdar has been actually 
storing in his banks more water than he 
was entitled to do under the engagement 
with the Government at the time of the 
inam enfranchisement and settlement. 
The view is in accordance with the dec¬ 
ision in Secy, of State v. Periimal 
Pillai (17), the principle of which was 
accepted in Maria Susai Mndaliar v. 
Secy, of State (23,'; though it is opposed 
to the decision in the Urlam case (l). 

I hold, therefore, that the conclusion 
of the Subordinate Judge is right and 
the appeal must be dismissed with costs 
to be paid within three months from 
this date. Civil Miscellaneous Peti¬ 
tion No. 159 of 1916 is also dismissed. 

Srinivasa Aiyangar, J. —lagree that 
the appeal fails. I have come to this 
conclusion on the ground that the plain¬ 
tiff is not drawing more water than what 
ho and his'predecessors-in-title have been 
taking from time immemorial that the 
present system of irrigation has been in 
existence from before the inam settle¬ 
ment and that the plaintiff is now using 

iiriisTer iAC ti 62 . 

22. (1859) 7 HL0349. 

23. (1904) 14 M L J 350. 


the esisting system of irrigation in the 
same way as his predecessor was using 
at the time of the inam settlement. As 
the question of the Government owner¬ 
ship of waters and the' construction and 
effect of tlis Milras Cjin.l Encroachment 
Act is likely to bo decided soon by the 
Lords of the Judicial Committee Kandu- 
kuri Balasurya Prasadha Rao v. Secy, 
of State (24) it is unnecessary for me to 
express any opinion on these questions 
in this case. 

S.N /r k. Appeal dismissed. 

24. A 1 R 1917 P 0 42 =41 I G 98=40 Mai 
836 =44 I A 1G6 (P C). 
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ABDUR Rahim and Srinivasa 
Aiyangar, JJ. 

Ghulamsa Ravuthar and others^B^- 
fendanb—Appellants. 

V. 

S. .V. R. .1/ .S. V. Visvanathan Chet- 
liar —Plaintiff—Respondent. 

Civil Appeals Nos. 235 and 440 bo 44^3 
of 1915, Decided on 24th January 191*. 

against decrees of Sub-Judge, Mayavaram, 
in Original Suits Nos. 66 of 1913 and l6to 
18 of 1914.' 

(a) Negotiable Inslrumenl* Act (1° 

S. 28—S. 28 applies also to payee. 

The principle underlying S. 28 of Act tha * 
promissory note is made payable by a petsoo > 
agent of another, tho latter is not liable 
ly on the note, applies also to the caso^m 

(b) NaltukottaiChettiei—Custom-Dr^nP 

in name of agent of firms is customary 

firm and not agent named is 

purely question of construction of dee • j 

It is a well-known usage among 
Chetties to draw bundles, bills and 
notes in tho name of the agent of a firm rep 
ted by the firms, vilasam, and in such case 
the firm indicated by the vilasam which 
tended to be tho payee and not the agent 
name appears on the instrument. The qo 
is entirely one of construction of a q i] 

(c) Contract Act (1872), S. 

borrowed on different promissory no 
Surety for amalgamated amount 
action arises on separate dates^ /iqo 8I 
liability is also separate—Civil P. C. I ’ 

O 2 R 2 

Where a person makes himself liable as ^ 
for a consolidated amount, the amounts 
selves having boon borrowed under 
missory notes f/iora time to time, the ^ 
action as against the surety arises on eac 
dates on which the sums borrowed un 
several promissory notes become puy*°/^‘ 
the cause oflaction is separate, the liabili y 
surety is also separate with respect C 3l 

promissory notes# 1^ 
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T. R. Voilcatarama Sastri’-ior Appel¬ 
lants. 

T. Narasimha Aiyangar and R. K. 
Ndrayannsami Aiyar' for Respondent. 

Judgment.— The first objection raised 
in these appeals is that the plaintiff s 
firm was not entitled to maintain the 
suits, inasmuch as the promissory notes 
on which the suits are based are made 
out in the name of S. AI. R. Al. S. A . 
Raman Chetty," the contention being 
that the payee that is intended is Raman 
Chetty, the agent of the firm, indicated 
by the letters prefixed to his name, and not 
jthe firm itself. The question is entiroly 
one of construction. AVe have to consi¬ 
der whether when the notes purport to 
be made payable to S. AI. R. M. S. A . 
Raman Chetty what was intended was 
that the payee was to be the firm as indi¬ 
cated by the letters of the vilasara and 
represented by Raman Chetty the agent, 
or whether the payee was to be Raman 
Chetty who was in fact the agent of the 
plaintiff's firm. No evidence has been 
adduced in this case as to any particular 
usage obtaining among the Nattukottai 
Chetties, in describing the firm either as 
maker of the promissory note or as payee. 
But there is a decision, Miiiigamal Jesse 
Singh v. A. L. V. U. C. T. Firm (l), of 
Wallis, J., as he then was, sitting on the 
Original Side of this Court where he held 
on the evidence adduced in that case that 
it was a well-known usage among chetties 
to draw hundis, bills and promissory 
notes in this form and that in such 
cases, it is the firm indicated by the 
vilasam which is intended to be the pa- 
■yee and not the agent, though his name 
appears on tho instrument. Tliis deci¬ 
sion was appealed from and confirmed by 
this Court in Original Side Appeal No. 58 
of 1908. 

There is an allusion to this usage to 
be found also in Milthar Sahih ^araikar 
V. Kadir Sahib Maraikar (2). and the 
learned Subordinate Judge in this very 
case also holds it to he clear that the per¬ 
son indicated as tho payee on these pro¬ 
missory notes is the firm and not Raman 
Chetty, the agent. We, therefore, read 
tho i)romissory notes as meaning that 
the amounts were to be paid to the firm 
as represented by Raman Chetty. Bub 
' even if wo were to read tho notes as con¬ 
tended on behalf of the appellants, as if 

1. (lOOHil M LT 309! 

•2. (1905) Mad 6H 
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they w’ere made payable to Raman Chetty 
the agent of the plaintiff's firm, that will 
not in anv way help them. It has been 
laid down by the Full Bench in Koneti 
Naicker v. Gopohi Aiyar (J) tliat if a 
promissory note is made by a person as 
agent of another, the latter is not liable 
personally on the note. This is the ellect 
of S. 28, Negotiable Instruments Act, and 
we think the principle underlying the 
section is applicable also in the case of a 

We. therefore, hold that this ob¬ 
jection to the suits is not tenable. The 
next question which is argued by Mr. 1. 
R. A enkatarama Sastriar is that inasmuch 
as defendant I s liability was based on 
Kx. I'l according to which he made him¬ 
self liable to the extent of Rs. 15,000. 
the entire cause of action arose at the 
date of the institution of the Original 
Suit No. 16 of 1911 and the subsequent 
suits were barred by virtue of 0. 2, J\ 2, 
corresponding to S. U. old Civil P. C. 
It is contended that the liability of de-‘ 
fendant 1 under Ex. E was a single liabi- 
litv with respect to the entire amount| 
borrowed, though different amounts were 
borrowed from time to time under sepa | 
rate promissory notes. We do not think, 
there is any force in this contention. Phej 

cause of action on each of these promis 
sory notes was separate and that being >o., 
the liability of defendant I who stood in 
the position of a surety was also separate 
with respect to each of the proniissor\ 
notes. The objection therefore fails. 
It is also argued that defendant 1 was not 
the partner of the firm, but we have not 
tho slightest doubt that the finding of the 
Subordinate Judge on this point is right. 
Another objection had been taken to the 
suits that inasmuch as the partnership of 
the defendants was not registered accord¬ 
ing to the Ordinance of Ceylon, they 
would not be liable for the debts contrac¬ 
ted from the plaintiff. The Ordinance 
itself in express terms says that the ab¬ 
sence of registration would not atlect the 
liability of the partners to third persons. 
Then it was argued that tho Subordinate 
Judge ought to have appointed a Commis¬ 
sioner to take tho accounts. But with 
respect to the amounts borrowed, there 
are the promissory notes on which the 
suits are based and there was no necessity' 
for any accounts being taken since the 
amounts due upon the iiromissory notes 
3. (1915^ 38 Mad 482=21 I 0 417. 
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were proved before the Subordinate 

•ludge. All the appeals are dismissed with 
costs. 

S.N /R.K. Appeals dismissed. 
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Ayling and Srinivasa Aiyangar. JJ. 

Chmidiiru China Lakshmi Narayaiia 
and others Defendants—Appellants. 

V. 

Neralla Ve7ikata Suhha Rao and others 
PlaintilTs and Defendants — lies- 
pcndents. 

_ ^Appeal No. 191 of 1915, Decided on 
diet January 1917, against the decree of 
Addl. Temporary Sub-Judge, Guntur, in 
0. S. No. 30 of 1913. 

(a) Probate and Administration Act 
{5 of 1881), S. 4 —Legatee is not entitled to 
sue debtor of estate - Executors alone can 
sue—Failure of executors to sue—Legatee is 
entitled to sue executors for legacy and join 
debtor as party—Suit against stranger debtor 
to estate Limitation is three years from 
date of debt becoming payable. 

A legatee is not entitled to sue a debtor of the 
e?tate for the debt. The only persons who can 
fcue are the executors appointed under the Will. 

rr u . [P 528 Cl] 

if. however, the executors fail to do their duty 

and refuse or neglect to sue, a legatee may sue 
the executors for his legacy in due course of 
administration and may join the debtor or his 
representatives as parties and claim payment of 
the debt to the estate. [p 529 q i] 

N\ ber 0 the claim is against a stranger indebted 
to the estate, the suit should be filed within three 
years from the date when the debt becomes pav- 

T . CP 528 0 1 ) 

(b) Trusts Act (2 of 1881), S. 87-Deblor 

ecoming executor—Debt payable becomes 

part of assets of deceased testator in his 
bands. 

If ibe debtor himself is one of the executors in 
whom the estate vests, in legal theory the debt 
payable by him is assumed to have been paid by 
him to bimself and becomes part of the assets of 
the dcccasad testator in his bands. [P 628 C I"* 
Ibis is the case whether the executor proves 
the Will or not, provided he acts as executor. 

, - , , [P529 C 1 ] 

• y'. ^“*** S. 87-Executor 

indebted to estate, renouncing office or dying 

without having acted or obtaining probate- 
Executor is stranger debtor - Limitation to 
recover debt is three years. 

appointed an executor renounces 
the ohiceor dies without having acted or obtain- 
10 g probate, he will be in tbe position of a stranger 
debtor, and an action to recover the debt will be 
barred unless brought within the time limited 

recover a debt. [P 528 0 2J 

lft«l 1 Q®^“**^"** Act (5 of 

b. 4- Executor is not entitled to sue 

«*ecutors entitled to 
*’®Presentatives of deceased exe¬ 
cutor for recovery of assets. 

cuto^r** for ncannot sue his co-exe¬ 
cutor forpaynieut of the assets in the latter's 


possession, but on his death the surviving exe 
cutjr can sue the legil representatives of the de¬ 
ceased executor for recovery of such assets. 

[P 528 0 2] 

(e) Probate and Administration Act (1881), 
S- 4 —Creditor or legatee can sue for debt or 
legacy and claim account—Suit is governed 
by Limitation Act (9 of 1908), Art 123. 

A creditor or a general legatee may for tbe pur¬ 
pose of recovering his debt or bis legacy bring a 
suit for administration and in that suit claim an 
account from tbe representatives of tbe deceased 
executor and payment of whatever is found due, 

[P 528 C 2] 

In such an action, it may not be necessary to 
join as parties persons beneficially interested in 
tbe estate, but the decree in such a suit would 
not be for payment of the debt as a debt, but 
would be for an account of tbe mcneys belonging 
to the testator's estate in tbe bands of tbe exe¬ 
cutor. [P 528 C 2] 

Such a suit when brought by a legatee is one 
to recover a legaev, and is governed by Art. 123, 
Lim. Act. ' (P 5-29 0 1] 

(f) Civil P. C. (5 of 1908), O. 6 . R. 17 - 
Plaint containing all necestary allegation* 

— Suit not framed as one for administration 

— Plaint can be allowed to be amended. 

Where the plaint does not expressly contain a 

prayer for administration, either general or 
limited, and the claim is not made for tbe re¬ 
covery of a legacy, but it contains all the neces¬ 
sary allegations to give the plaintiff the relief to 
which he is entitled, it may be allowed to be 
amended and the necessary parties may be 
ordered to be added. IP 629 0 2) 

(g) Will — Legacy — Legatee not cnlill*® 

to payment of legacy at date of decree 
Amount should be paid into Court and in 
vested. . 

Where the plaintiff legatee is not entitledat tbe 
date of the decree to payment of his legacy bnue| 
the term of the Will, the proper order is to 
the executors and debtors to theeetate to pay tbs 
amounts due into Court and direct their io’f® , 
ment. [P630 0 l) 

(h) Trusts Act(2 of 1881). S. 87 -;-Executor 
indebted to estate is liable to pay 

Where an executor who is indebted to * 
estate retains the amount of the debts as 
of the estate, he is liable to interest on it at si 
percent, per annum if he does not invest 
same. [P 630 Cl] 

T. R. Ramachandra Aiyar and T. 
Eamachandra Rao —for Appellants. 

V. Ramesavia.nd P. Narayana Moortny 

— for Respondents. 

Judgment.—Several questions were 
raised at the hearing of the appeal, but a 
the close of the arguments there 6nal y 
emerged for decision two substantia 
questions: (l) Whether the suit 
barred by the Statute of Limitation®' 

(2) whether the suit as brought 
maintainable. The appellants challeog 
the findings of (act of the lower 
but as we agree with those findings, it 
scarcely necessary to deal with the 
dence in detail. The facts which 
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either admitted or proved may be shortly 
stated. OneMangayyaandGhundari Sub- 
barayudu, the father of defeodants 1 aud 
2 and the grandfather of defendants 3 
to 6, had dealings with each other, which 
resulted in mutual accounts. There were 
three accounts, one for cash dealings, 
another for purchase and sale of goods on 
each other's account, and a third called 
the Rice Mills Factory Account. The 
last account requires some explanation. 
Subbaiayudu and others were working 
some rice mills in Bezwada in partnership 
and Mangayya was a sub-partner with 
Subbarayudu in that concern. Moneys 
advanced by Mangayya to Subbarayudu for 
the working of the rice mills were enter¬ 
ed in the third account. In December 
1900, a sum of overRs. 10,000 was owing 
to Mangayya from Subbarayudu on No. 1 
account and it appears that be was press¬ 
ing Subbarayudu for payment of the sums 
due to him, but Subbarayudu instead of 
paying him appears to have asked Mang¬ 
ayya for money for the working expenses 
of the rice mills and proposed that 
Rs. 5.000, out of the amount which was 
owing to Mangayya on No. 1 account, 
should be transferred and debited to the 
rice mills account; the result of such 
transfer would be that the sumof Rupees 
5,000, instead of being a personal debt of 
Subbarayudu, would become an item of 
account in the partnership between the 
two. Mangayya agreed to this and the 
necessary adjustments were made on llth 
•January 1901; but a year later, either 
because Mangayya was not bound to con¬ 
tribute any such sum of Rs. 5,000 for the 
working expenses of the rice mills or for 
other reasons, the debit of Rs. 5,000 to 
the rice mills account was cancelled, and 
that’ sum was carried to a separate ac¬ 
count to the debit of defendant 1, 
Lakshminarayana. 

That was on 25th January 1902. On the 
same day the credits and debits in No. 2 
account were taken over to No. 1 account 
and thereafter No. 2 account ceased to 
exist. That these adjustments were made 
with the consent of Subbarayudu is 
established by the evidence. Though the 
sum of Rs. 6,000 was debited in the name 
of Lakshminarayana, it was a debt owing 
by Subbarayudu and the joint family con- 
sistingof himself and his sons. Lakshmi¬ 
narayana does nob say that it was a per¬ 
sonal debt of his own. lie had nothing 
to do with this adjustment and in fact he 


disclaims all knowledge of it. Mangayya 
died on 2Uh November 1903, and before 
his death on 6th Novembsr 1903, made his 
Will by which he appointed Subbarayudu. 
his debtor Kriahnayya, his son-in-law, 
and another Sambayya executors. lie gave 
authority to bis widow Sitamroato adopt 
and bequeathed 2/3rJ3 of the residue 
of bis property to the boy to be adopted 
aud the remaining l/3rd to Sitamma. 
The legacies were payable, on the boy to 
be adopted attaining the age of majority. 
Sambayya, one of the executors, declined 
to act and Subbarayudu and Krishnayya 
entered on their duties, though probate was 
nob taken out (no probate was necessary 
as the Hindu Wills Act does not apply), 
and Subbarayudu took a leading part 
in the administration of the estate. 

It appears, however, that the widow 
Sitamma was in actual custody^ of the 
moneys belonging to Mangayya s estate 
though Subbarayudu was in the direction 
of affairs. Krishnayya, the other execu¬ 
tor was receiving salary from the estate 
and was looked upon as practically a ser¬ 
vant. Sitamma was pressing Subbara¬ 
yudu to repay the sum of Rs. 5,000 and 
interest, bub Subbarayudu declined to 
pay on the ground that the money was in 
his hands and he, as executor, was entitled 
to keep it. He also claimed bo retain 
what may be found due to him on taking 
the accounts of the rice factory. There 
was practically no balance due either way 
on No. 1 account. Sitamma. finding that 
Subbarayudu was not paying the debt due 
to her husband’s estate in spite of re¬ 
peated demands, applied for a succession 
certificate jointly with Krishnayya to 
collect this debt and certain small debts 
due to her husband’s estate from others, 
and in spite of opposition from Subbara¬ 
yudu she and Krishnayya obtained a suc¬ 
cession certificate on 19th October 1905, 
The plaintiff was adopted by Sitamma on 
5th June 1905. and Subbarayudu dird in 
June 1906. The present suit was insti¬ 
tuted on 2l3t August 1911 by the adop¬ 
ted son, wbois still an infant, againsfct he 
defendants, the sons and grandsons of 
Subbaravudu, to recover the said sum of 
Rs. 5.000 and interest. Neither Sitamma, 
nor Krishnayya the surviving executor is 
a party to the suit, though both of them 
are named as the next friends of the 
minor plaintiff. 

In this state of things the first ques- 
tion for determination is as to the nature 
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of the right of the plaintiff in the estate 
of Mangnva an^l against the defendants, 
for on that would depend the Article of 
the Limitation Act applical)le to the suit. 
The estate of Mangavva on his death 
vested in his executors Ivrishnayya and 
Suhbarayudu under S. 4, Proliate and Ad- 
ministration Act. As the plaintiff' does 
not repudiate the will and claim the 
estate as the surviving member of a joint 
'Hindu family—according to the decisions 
,of this Court, he could not have done so 
p—he is not entitled to sue a debtor of tlie 
estate for the debt and the only persons 
who could sue are the executors. If, how. 
over, the executors fail to do their duty 
and refuse or neglect to sue, a legatee 
may sue the executors for his legacy in 
due course of administration and may 
join the debtor or his representatives as 
parties and claim payment of the debt to 
the estate: see Consett v. Bell (t) and 
Tdorley v. White (2), but whatever bo the 
form of action the same Article of Limi¬ 
tation would apply, and if the cause of 
actiou had accrued, ancl time commenced 
to run during the lifetime of the testator, 
it would continue to run, except in the 
case specially provided for by S. 1 ), Limi¬ 
tation .Act: see Soni Rurn v. Kanhait/a 
Lai (3). If, therefore, Suhbarayudu hud 
been a stranger debtor, the claim to re- 
cover the debt would certainly be barred 
by limitation as the debt became due in 
January 1902 during the lifetime of Man- 
gayya, and the periol of limitation for a 
suit to recover the debt is three years. 

The acknowledg neats of liability re- 
ferred to by the lower Court, even if they 
satisfy the conditions of S. 19 of the Act, 
would be of no use as there is cone with¬ 
in three years of the date of tlie suit. If 
however the debtor himself is one of the 
executors, in whom the estate vests, in 
legal theory, the debt payable by him is 
assumed to have been paid by him to 
himself and becomes part of the assets 
of the deceased testator in his hands. 
Bourne, In re; Davey Bourne (4), S. 87, 
Trusts Act. This seems to bo the case 
iwhether the executor proved the will or 
not, provided he acted as executor, JFanfc. 
ford V. Wankford (oj and Applebee, In 

1. (l«42) 1 Y & G C^C 5G9. 

*2. (1873) 8 Ch App 731. 

3. (1918) 35 All 227=19 IC 291=40 I A 74 

4. (1906) 1 Ch 697. 

6. 1 Salk 299=91 E R 265, 
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re, Leve^oyi v. Beales ( 6 ). If, however, a| 
person appointed an executor renounces 
the office or dies without having acted or 
obtaining i)robat 0 , he will be in the posi-: 
tion of a stranger debtor and an action to 
recover the debt will be barred unles* 
brought within the time limited for an 
action to recover a debt [Ingle v. Rich^' 
^n?.s(7)]. As one executor is as much 
entitled to be in possession of the assets 
of the testator and expend it in due; 
course of administration as his co-exeou-; 
tor, there can ordinarily be no suit against; 
him by the co-executor to pay over the; 
assets to him [Beall V. Ililhary ( 8 )]; but; 
on the death of one of two executors, the 
powers of the office are vested in the ser-; 
vivor, and he then may have a right toi 
claim the assets from the representatives^ 
of the deceased executor. Also a creditor 
or a general legatee may for the purpose 
or recovering his debt or his legacy bring 
a suit for administration and in that suit 
claim an account from the representa¬ 
tives of the deceased executor and pay¬ 
ment of whatever is found due. 

Now that Subbarayudu himself was an 
executor, the co-executor Krishnayya 
could not bring an action at law to re¬ 
cover the debt due from Subbarayudu but 
can, if at all, only sue for administration^ 
to secure the payment of the debt due to 
the estate. In such an action, it may uot 
be necessary to join as parties persons 
benefioially interested in the estate: but 
the decree in such a suit would not 
payment of the debt as a debt but woola 
be for an account of the raon 0 > s belongiu^ 
to the testator’s estate in the bands of 
executor. See Peake v. Ledger (9/* *9^ 
form of decree the same case reported id 
4 Do G. & Smole p. 137. But Krishnayya 
was not bound to bring such a suit 
long at any rate as Subbarayudu was ah’^® 
and the plaintiff cannot be prejudiced >' 
any inaction on the part of Krishnayy* 
[See Pardoe, In re\ ilcLaughhn v. 
«y(l0)]. The plaintiff in this case is 

only a legatee and does not 

estate and has no direct claim against an 

debtor to the estate. His only 

under the will is to recover as 

his share of the residue which was n- 

queathed to him from the ex^utors^^ 

6 (18J1) 3 Ch 422. " 

7. (ISCO) 28 Beav 366, 

8. 54 Am Pec 649=1 MarTUnd 186. 

9. aSSO) S Hare 313. 

10. (1906) 1 Ch 265. 
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if the executors had died possessed of pro¬ 
perty belonging to the testator, to recover 
the same from their representatives; for 
there can scarcely be any doubt that the 
defendants, as representatives of their 
father Subbarayudu, would be bound to 
pay to the estate of Mangayya any assets 
which remained in the hands of Subba¬ 
rayudu. 

As the debt due to Mangayya by Subba¬ 
rayudu became assets in his hands on his 
appointment as executor, the plaintiff is 
entitled to two-thirds of the money which 
remained in the hands of Subbarayudu at 
the time of his death and the defendants 
are liable to pay that sum to the plain¬ 
tiffs. It is not said that any debts or 
other legacies remain to be paid and any 
further administration of the estate, ex- 
cept dividing the residue between the 
plaintiff and Sitamma, is not necessary. 
The plaintiff’s right then is to recover a 
legacy, and even if he were an adult, his 
suit would not he barred, as he hasunder 
lArt. 123, 12 years from the time when he 
ibecomes entitled to receive it. Baja- 
mannar v. Venkatakrishnayya (ll), 
Johnson, In re\ Sly v. Blake (12) and 
Davis, In re\ Evans v. Moore (13). But 
whatever Article of Limitation applies, 
as the cause of action accrued to the 
plaintiff for the first time after the death 
of Mangayya, and as he is still an in¬ 
fant, his right of action could not be bar¬ 
red. The next question is whether the 
plaint is so framed as to give the plain¬ 
tiff the relief ho is entitled to. The 
claim made in the plaint, as it now 
stands, is undoubtedly a legal claim 
to recover a debt due to the estate 
as if the plaiutiff is the present owner 
and representative of the estate, and the 
lower Court has given a decree to the 
plaintiff for the whole amount sued foron 
that basis. That, as has already been 
stated, is not his right. Therecanscarcely 
be any doubt that the plaintiff and his 
advisers have managed to go wrong as 
often as they can, and although the plaint 
was allowed to be amended in the lower 
Court, it is obviously still defective. At 
the close of the arguments in the appeal, 
the plaintiff applied for permission to fur¬ 
ther amend the plaint in accordance with 
his actual rights in the estate of his adop¬ 
tive father and subsequently filed a peti- 

11. (1902) 25 Mad 3G1. 

12. (1885) 29 Ch D 904. 

13. fl891) 3 Ch 119 
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tion for that purpose. This application 
is opposed by the appellants and theques- 
tion is whether we should allow it now. 
The plaint contains all the necessary 
allegations to give the plaintiff the relief' 
to which he is entitled, ihouglj there is no 
specific prayer for administration, either 
general or limited, and the claim is not! 
made as for the recovery of a legacy. It 
is to make the plaint regular, by claiming^ 
proper reliefs, and to cure the defect as^ 
regards parties that the application to: 
amend the plaint has been made in thiS; 
Court. Inasmuch as the plaintiff is still 
an infant, and as his claim is certainly 
not barred, to avoid further litigation and' 
expense, we think we should allow the 
amendment now asked for, if we can doso 
without prejudice to any vested rights of 
the defendants 

Inasmuch as the rest of the properties 
belonging to Mangayya’s estate, except the 
sum due from Chunduru Subbarayudu, is 
said to be now in the [lossession of Sit¬ 
amma as guardian of the minor plaintiff 
and inasmuch as both Sitamnia and 
Krishnayya agree to account to the minor 
for his share of the residue of the 
testator's estate and to be bound by all 
the proceedings which bad hitherto been 
taken in this suit, there is no need to i)a93 
a decree for general administration or to 
send the case back for taking general ac¬ 
counts. Id the view we luve taken, 
namely, that the claim of the i)laintilt is 
not a legal claim to recover a debt, but 
only a right to recover liis share of the 
residue, Subarrayudu and his representa¬ 
tive would be entitled to claim, if they so 
desired, an enquiry as to whether Sub¬ 
barayudu during his lifetime made any 
payments or was entitled to retain any sum 
as executor out of the funds which were 
in his hands. No suggestion was made in 
the course of the trial in the lower Court 
that any disbursements were made or ex¬ 
penses incurred by Subbarayudu as exe¬ 
cutor of the estate of Mangayya, but it 
was said that if the account of the rice 
factory partnership is adjusted, it will 
he found that Mangayya’s estate was in¬ 
debted to Subbarayudu. If the defendants 
insist on an enquiry they are entitled to it. 
As we can direct this enquiry in this suit, 
the amendment should, we think, he al¬ 
lowed and to obviate any possible objec¬ 
tion as to want of parties, we also order 
Krishnayya the surviving executor and 
Sitamma, the other residuary legatee, to 
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be added as defendants, reserving, how¬ 
ever, the right of the plaintiff to an ac¬ 
count of and payment of his share of the 
residue in their hands. 

As the plaintiff is only entitled to 2/3rd8 
of the amount, the decree of the lower 
Court directingthe payment of the whole 
sum to the plaintiff cannot stand. Fur¬ 
ther, the residue is not payable till the in¬ 
fant plaintiff attains the age of majority. 
As the legacy is payable according to the 
terms of the will on the plaintiff attain¬ 
ing majority, it is clear that Sitamma's 
claims to her legacy is also not barred. In 
these circumstances it is unnecessary to 
drive Sitamma to a separate suit to re¬ 
cover her share of the legacy. The proper 
order then to make in view of the rights 
lof the parties is an order directing defen- 
■ lants 1 to G to pay into Court, out of the 
■joint family property in their hands, the 
sum for which on taking accounts they 
are found liable and directing its invest¬ 
ment, when paid, under the directions of 
the Court. For out of the invested funds 
the plaintiff should be i^aid his share, 
namely 2^3rd9, and Sitamma the remain, 
ing l/3rd, when plaintiff attains the age 
of majority, liberty to be reserved to ap¬ 
ply for this purpose. 

There is one other question in the case, 
viz., as the debt due to Mangayya from 
Chunduri Subbarayudu became assets in 
the hands of Subbarayudu on the death of 
Mangayya, whether he was bound to pay 
interest thereon according to the rate 
stipulated in the contract betsveen the 
parties or whether after that date he was 
to be treated as executor with the money 
of his testator in bis hands for which he 
has not accounted and whether he was 
jchargeable with any interest. It is clear 
that the moneys of Mangayya which were 
hn the hands of executors could have been 
^invested and lent out for interest, and as 
it is not proved that they could have been 
lent out at any particular rate, we think 
6 per cent, interest from the date of the 
iieath of the testator on the sum then due 
jtill date of payment should be charged 
jThere will be no costs in this Court. The 
coats of the lower Court will be providd. 
for in the final decree to be passed on 
taking accounts. There will be a preli¬ 
minary decree for accounts and inquiries 
in this Court. 

S.n./r.k. Appeal allowed. 
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Spencer and Seshagiri Aivar, JJ. 
Suri Markandeya Sastri —Plaintiff- 
Appellant. 


V. 

Gottiimukkala Subhanadharaoharyulu 
and others —Defendants—Respondents. 

Second Appeal No. 369 of 1916, Deci- 
ded on 24th .July 1917, against decree of 
Sub-Judge, Bezwada, in A. S. No. 56 of 
1915. 

(a) Civil P. C. (1908), O. 34. R. 6-Moit 
gagor is personally liable unless specific 
contract to contrary—Stipulation that “we 
shall discharge debt" in mortgage-deed shows 
that mortgagor is personally liable. 

In the absence of a specific contract to the con* 
trary the personal liability of a mortgagor to pay 
the mortgage money is ordinarily presumed. 
Where a mortgage-deed contained a stipulaliou 
by the mortgagors in the words “we shall dls* 
charge the debt:” 

Held: that the mortgagors were personally 
liable to pav the mortgage money. LP 530 C IJ 

(b) Civil P. C. (1908). Appendix D-Form 
of mortgagee decree—Mortgage decree shoul 
be in form prescribed and right to procee 
against person of mortgagor should be re 
served by decree. 

A mortgage decree should be in the form 
cribed in Appnx. D, CivilP. C. and the right 
proceed against the person of the mortgagor, 
the mortgaged property is found insufficient 
satisfy the amount, should be specifically 
by the decree itself. 530 C 1; P 531 

P. Nagahhushanam —for 

T. Prakasam —for Respoodenta. 


Judgment.—We cannot agree wt 

the Subordinate Judge in hie opinion 

that the mortgage deed in this case 

tains no personal covenant to 

words ‘we shall discharge the n® 

that ot 


make this a stronger case than 


Abbakke Heggadthi v. Kinhiarnmd S ^ 
(i). where it w'as held that the . 

liability of the mortgagor would or i 
rily exist in tbe absence of a 
tract to the contrary. The 
Judge would have been on safer gm 
if he had based his refusal on the j 
groand mentioned in his judgment; na | 
ly, that the decree-holder was 
proceed against the person of the o® 
dants under O. 34, R. 6, only after 
proceeds of tbe sale of the 
property proved to be insuflBcient to p , 
the amount due (O. 34, R. 6. .K' 

But the District Munsif’s decree di d 
conform to tbe form for mortgage 
printed in Appnx. D. inasmuch as it 
not expressly reserve this right, and ^ ; 

Subordinate Judge, having j;ecogDiz— 
1. (1905; 29 MadloT 
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that according to that form the right 
should have been reserved, should have 
provided accordingly in his decree. We 
must reverse decree of the lower appellate 
Oourt and direct the addition of Cl. 3, 
of form 4 of Appnx. D to be made to the 
decree of the Court of first instance. Ap¬ 
pellant will get his costs of the appeal in 
this Court. In the lower appellate Court 
each party will bear his own costs. 
sn./r.k. Appeal allowed. 
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Sadasiva Aiyar and Spencer, JJ. 

Appa7i Patrachariar — Plaintiff—Ap¬ 
pellant. 

v. 

V. S. Srifiivasachariar and others — 
Defendants—Respondents. 

Second Appeal No. 1379 of 1915, Deci¬ 
ded on Goh February 1917, against decree 
of Temporary Sub-Judge, Trichinopoly, 
in Appeals Suits Nos. 266 and 320 of 
1914. 

(a) Hindu Law—Will—Joint family — Father 
can with consent of adult son and relations 
provide for female members of family. 

The father in a joint and undivided Hindu 
family can, with the consent of his adult $on and 
with the consent of his relations who are interes¬ 
ted in a minor son of his, make valid provisions 
by will in favour of the female members of his 
family, provided the said provisions are reason- 
able in extent and value* [P 532 C I, 2] 

Ih) Hindu Law—Will—Ancestral property 
—Nature of. 

A disposition by will of ancestral property may 
in certain circumstances, stand ou the same foot¬ 
ing as a disp)hition by deed in'er vivos provided 
the consent of tbe party to be affected is obtained. 

[P 533 C 11 

G. S. Ramachandra Aiyar —for Ap- 
pellartt. 

T. R. Venkatarama Sastri and M. S. 
VythUiatha Aiyar —for Respondents. 

Sadasiva Aiyar, J. —The plaintiff is 
the appellant. He purchased the plaint 
lands in December 1909 from defendant 1. 
Defendant Ibad a minor step brother who 
is defendant 2 and also an uterine sister, 
defendant 3. Defendant I and 3’s mother 
was the predeceased first wife of one Srini- 
vasachariar who died on 14th November 
1908. Within a fortnight before his death 
and on Ist November 1908 (when ho was 
on his death bed and with the knowledge 
that his dissolution was not far off) he 
executed the will Kx. 5 (a), by which he 
gave the properties mentioned in Sch. A 
attached bo the will to hia eldest son de¬ 
fendant 1, gave the properties mentioned 


in Sch. B to his minor son, defendant 2 
and the land mentioned in the Sch. C to 
hia daughter, defendant 3. besides making 
some other provisions. It is not denied 
that relatively to Schs. A and B proper¬ 
ties be jueabhed to the two sons, Sch. C 
property left to the daughter is one of 
small value and it would not he an un¬ 
reasonably large gift to be made by a very 
well-to-do father to bis only daughter, 
though he has two undivided sons. It is 
further found that defendant i, the elder 
of the two sons who was a major at the 
time of the will, consented to this pro¬ 
vision being made in favour of his sister 
and attested the will and that defendant 
2’s mother, the testator’s second wife, 
also consented. \Yithin a year of the 
testator’s death, however, the widow act. 
ing as the guardian of her minor eon (de¬ 
fendant 2) repudiated in one respect the 
validity cf t' e very fair testamentary 

* 4 

arrangements made by her husband and 
while willing that Sch. A properties 
which were given to her step-son, defen¬ 
dant 1. for his share by her husband 
should be his and that Sch. B properties 
given to her son, defendant 2, should 
belong to the said son absolutely, grudged 
the gift of Sch. C properties to her step- 
daughter, defendant 3. 

Thereupon on 3rd November 1909, de¬ 
fendant 1 and the step mother acting as 
guardian of defendant 2 executed the 
agreement E.x. K, by which Sch. C pro¬ 
perties were arranged to be sold and con¬ 
verted to cash and the sale proceeds divi¬ 
ded equally between the two sons. It 
was in pursuance of this agreement that 
defendant 1 sold the properties to the 
plaintiff in December 1909 under Ex. A. 
The lower appellate Court held that 
though the properties dealt with under 
the will Ex. 5 (a) were ancestral proper¬ 
ties in which the two sons of the testa¬ 
tor owned interests by birth, a reasonable 
gift could be made by the father in favour 
of his only daughter so as to bind his 
sons and that such a gift, even though 
made by will would be binding on the 
sons if they consented to it. It also held 
that defendant 1 having consented to the 
dispositions in the will was bound there¬ 
by, and that defendant 2 though a minor 
at the time was also bound as consent 
could be given on his behalf by his mo¬ 
ther in his interests and such consent 
was given. On these findings it held 
that defendant 3 became the sole owner 


03'2 Madras AppanPatrachariar v. Frinivasachariar (Sadasiva Aiyar.J.) 1918 


of Sch. C properties, that is, the plaint 
lands by the testamentary gift and that 
the plaintiff purchased nothing but a bag 
of wind under the sale-deed Ex. A. The 
lower appellate Court accordingly dis¬ 
missed the plaintiff’s suit with the costs 
of defendants 2 and 3. The plaintiff’s 
memorandum of second appeal contains 
12 grounds, hut leaving aside the general 
grounds and those which relate to the 
binding nature of tlie plaintiff's sale-deed 
on defendant 2 and those which relate to 
question of fact, those which attack the 
legal validity of defendant 3’s title as 
claimed under the will Ex 5 (a) may bo 
shortly stated thus; 

(1) ‘ ') be will can only operate from the date 
of tho death of the testator at wliich time all 
the properties would pass to the two sons by 
right of survivorship, being ancestral property.'* 

(2) "It is not within tho scope and powers of 
the guardian of a minor son to consent to the 
giving of properly by a father to a third parson. 

(3) The said consent is aiso inoperative as it was 
given by a person who was not the guardian at 
the lime, when she so consented. (Ij Tho autho¬ 
rities relied upon by the Subordinate Judge are 
clearly distinguishable and tliey only refer to 
gifts inter vivos and not to testamentary dispo¬ 
sitions." 

Besides these 4 grounds. Mr. G. S. 
Uamachandra Aiyar who appeared for the 
appellant raised a new contention before 
us that the document Ex. 5 (a) was not a 
will but was a settlement inter vivos and 
as it was not registered, it was wholly 
inoperative and invalid. Bub this conten¬ 
tion was nob raised in the low-er Courts 
and nob even in the grounds of the second 
appeal memorandum and I must decline 
to allow it to be raised at this stage. 
As regards grounds, 2 and 3 I agree 
with Mr. Ramach<»ndra Aiyar that defen¬ 
dant 2's mother was not the legal 
guardian of defendant 2 so long as his 
father was alive. His consent, therefore, 
to the testementary dispositions under 
Ex. 5 (a) cannot give legal validity to the 
will, bub can only be an item of the evi¬ 
dence proving that the dispositions under 
the will were in the nature of a fair 
family settlement to take effect after the 
death of the testator and were intended 
to avoid disputes and litigation and to pro¬ 
mote peace. Of course the father himself as 
guardian of hisson could act in his son’s in¬ 
terest.! shall now consider the first and the 
fourth contentions which may be dealt 
with together. I think that on the 
authorities, the father in a joint and un¬ 
divided family can, with the consent of 


his adult son and with the consent of hiej 
relations who are interested in a minor 
son of his, make valid provisions by will' 
in favour of the female members of hisi 
family provided the said provisions arei 
reasonable in extent and value. I shall’ 
refer only to a few cases. The first and 
the most important case is the Privy 
Council decision in Brijraj Sivgh w 
Sheodam Singh (l). The following sen¬ 
tence occurs in the judgment of their 
Tiordships of the Privy Council at 
p. 346: 

"J’ut tho property was ancestral and there* 
fore Kao Balwant Singh, although head of the 
family, had no right to make a partition by will 
of than property among the various members of 
the family execept n'ith their consent." 


The words I have italicised afford, in 
my opinion, clear indication of their 
Lordships' view that with “their con¬ 
sent, (that i.s the consent of other mem¬ 
bers of the family) a disposition of pro¬ 
perty by will by the managing member 
would be binding on them after hisdeatb. 
No doubt, the observation is an obiter 
dictum, as their Lordships found in that 
case that the document called will wa? 
really a disposition inter vivos, but ! 
think that tho dictum which was so 

clearly laid down is binding on this Cour 

especially as, in my opinion, there is 

nothing in tho Hindu Shastrasopposed o 

the above dictum, which (if I may say so 
with respect) is eminently just and equff' 
able. In Kudutamma v. Narasmh^- 
charyulu (2) it was held that a Hm ^ 
brother who is the managing membere 
a joint Hindu family would not be 
in excess of his powers as such, in ^ 
away a reasonable portion of 

family property to his sisters, who thong 

married in their father's lifetime we 
left, for some reason or other, witbon 
raarraige portion. In Anivilla 
ramayya v. Cherla Sitamma (3) ^ , 

held that a gift of 8 acres of - 

land by a Hindu father to his ^ 

after marriage when the family 
sessed of 200 acres of land was va i^ 
against his adult sons even without t 0 
consent. I shall next consider the 
of Arunachalia Filial v. 

Thachi (4) which, in my opio'o*’; * 
very st ro pg case. There the_ 

1. (I918j 36 All 337=19 I C 826=40 I A 

(P C). 

2. (1907) 17 M L J 628. 

3. (1912) 35 ^rad C23=10 I C 66. 

4. A I R 1915 Mad, 42l=2G I C 209. 
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paternal grandfather of a minor gave a 
portion of the family property (about 30 
per cent, in value of the whole) to his 
third wife and daughters with the con¬ 
sent of his only grandson’s widowed 
mother. It was held that the gift was 
binding upon the grandson. The learned 
Judges say: 

“It is cleat that it was open to the grandfather 
if he had chosen and without any one’s consent 
to effect a partition and leave the whole of his 
half share to his third wife and her daughters 
md it was, in out opinion, clearly for the bene* 
tit of the minor for his guardians to avoid an 
eventuality so injurious to his interests by con¬ 
senting to the alienations efleoted by Ex. I” 

In the present case also, the testator 
could have separated from hia two sons 
and taken l/3rd share as his separate 
share and given it away to his daughter, 
defendant 3. This would have been much 
more to chedetrimentof defendant 2 than 
the provision made in the will, by which 
he got half of the whole ancestral pro¬ 
perties except Sch. C properties. In the 
present case, the testator could have 
made a gift of Sch. C properties validly 
to his daughter and effected a partition 
between his two sons during bis lifetime. 
But with the consent of his major son 
and with the consent of his minor son’s 
mother, and in what he himself, as the 
guardian of his minor son, considered to 
be in the interests of his said son, he 
made a gift by will to take effect after his 
death, instead of by a deed to come into 
effect at once. I think that on the 
logical application of the principles laid 
down in the cases I have referred to 
■above and seeing that their Lordships of 
the Privy Council treated the disposition 
by will in certain circamstances, though 
,of ancestral property, as standing on the 
same footing as dispositions by deed in¬ 
ter vivos, provided the consent of the 
parties to be affected is obtained, the 
family settlement made by the will 
Ex. 5 (a) in this case ought to be upheld. 
In the result the second appeal will be 
dismissed with costs. 

Spencer, J.—I concur. 

S.N./r.K Appeal disviisf>ed. 
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Abuuh Raium and Spenceu, J I. 

Sioaminatha Aiyar —.\ppellant. 

v. 

Srinivasa Aiyar —Respondeat. 

Second Appeal No. 2155 of 1911, De 
cided on 2nd November 1916. 


. Srinivasa Madras 533 

(a) Trusts—Loan to trustee on persona/ 
security—Creditor is not entitled to recover 
debt out of trust properly — Money utilised 
for benefit of trust—Decree cannot be made 
charge on trust properly. 

Where money is lent or goods soli to trustee 
on his own personal security, though for purposes 
of the trust, the creditor caonot realise the debt 
out of the trust property. s[ I’ 534 C ‘2] 

The fact that the money was utilised and was 
intended to be utilised for the benefit of the 
trust will not entitle tbo creditor to the decree 
charging the amount duo against the trust pro¬ 
perty. 23 Ca/571; Strickland v. Symons (1881) 
26C/i D245 and In re Johnson Shearman v. 
Rotinsoa (1880) 16 Ch 648 Ref\ 31 Mati 47 
Erpl. I P534 C 1] 

(b) Trusts—Pro note by trustee signed in 
individual capacity—Liability of trust pro¬ 
perty is not affected by that fact. 

Where the debt is evidenced by a promissory 
executed by the trustee, the more fact that ho 
did not sign it as trustee will uot affect the liabi¬ 
lity of the trust property for tho debt, if the cre¬ 
ditor is otherwise entitled to relief against the 
trust property. I P 533 C 2] 

C. V. Ananthdkrishna Aiyar — for 
Appellant. 

T. R. Venkatarama Saslri and V. 
Vishwajiadha Aiyar —for Respondents. 

Judgment. — The appeal has been 
argued before us on the basis that defen¬ 
dant 1 at the time when the promissory 
note in question w'as executed by him 
was a trustee of the temple concerned in 
the suit. Defendant 2 was appointe 1 trus¬ 
tee about two years before theinstitution 
of the suit. The plaintiff has obtained 
a personal decree against defendant 1. 
But he says that he is also entitled to a 
decree as against the temfile property, 
that is to say, to a direction that tho 
amount due to him may bo obtained out 
of the trust property. But the lower 
Goudshave bold that inasmuch as de¬ 
fendant 1 did not sign the promissory 
note as manager, all that the plaintiff 
was entitled to was a decree against him 
personally. The suit as framed, however, 
appears to be not merely on the basis of 
the promissory note but also for debt, 
and issues were framed raising the ques¬ 
tions whether the debt was contracted 
for the benefit of the temple, whether the 
note was supported by consideration and 
whetlier the plaintiff was entitled to any 
relief against the trust property. If the 
plaintiff be entitled to any relief against 
the trust property, tho more fact that 
defendant 1 in executing tho promissory 
note did not sign as rnaniger or trustee 
of the temple would not make any ditfor- 
ence, for, as we have stated, the suic svas! 
not merely on the promissory note butl 
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also on the debt. This is a well recogni¬ 
sed distinction and none of the cases 
which are cited in the judgment of the 
District Munsif can be said to have held 
otherwise. 

Bub the difRculty in the way of the ap¬ 
pellant is that he is nob entitled to any 
but a personal decree against defendant 1. 
He did not obtain any charge upon the 
temple property; all that he obtained 
|Was a promise on the part of defendant 1 
|to pay the debt. The fact that tlie money 
was utilised and was intended to ho uti¬ 
lised for the benefit of the temple cannot 
lentiblo the plaintiff to have a decree 
Icharging the amount due under the pro¬ 
missory note against the temple property. 
The law is clearly laid down by Lord Sel- 
borne in Strickland v. Symons (l) and 
Sir George Jesse), Master of the Rolls, in 
In re Johnson Shearmanv, Robinson (2). 
In the first case, it is stated by Lord Sel- 
borne that: 

"There is no principle or authority for .‘aying that 
if a trustee makes himself personally liable for 
goods, the cerditor thereby obtains a lien on the 
trust property. There is not the least authority 
for such an action as the present. It is an ac¬ 
tion for an equitable execution against the trust 
estate in respect of a judgment against the trus¬ 
tee. There is no evidence of any contract for 
any security on any part of this estate. There 
was only an ordinary contract for goods supplied 
to a person who happened to be a trustee". 

Here the liability arose out of the 
money borrowed by the trustee on a pro 
missory note. That stands exactly on the 
same footing as if the debt was contract¬ 
ed for goods supplied for the benefit of the 
trust. Sir George Jessel, Master of the 
Rolls, also in the other case lays down the 
law practically in the same terms. InEng- 
land, however, a distinction is made in 
cases where a certain specific trust property 
is set apart or earmarked for thecarrying 
on of a business by the trustee. If in 
such a case, a debt is contracted by the 
trustee in the course of the business, it 
has been held that the creditor will be 
entitled to stand in the shoes of the trustee 
and to recover the money advanced out of 
that particular fund. But even here 
there is a clear limitation to such a right 
expressed by a condition that the trustee 
himself should have a right of indemnity 
against the trust fund. If there was 
nothing due to the trustee, then, as 
pointed out by the Master of the Rolls, 
the creditor oau get nothing out of the 

1. (1884) 26ChD 245. 

2. (1880; 15 Ch 548. 


trust fund. As regards the right of the 
creditor in an ordinary case where he 
lends money to the trustee or sells goods 
to him, there is no authority, eo far as 
one can gather from the English cases, 
for the proposition that be is entitled to 
have his debt realised out of the trust 
property. This seems to be quite reason-i 
able, for supposing, that at the time tho 
creditor advanced the money, money was 
required for the benefit of the trust, still 
the trustee who borrowed might not be 
entitled to receive any money from th« 
trust property, but on the other handl 
miglit be indebted to the trust. It wouldj 
then be clear injustice to pass a decree 
making the trust property liable for the 
debt, the creditor having lent money on 
the personal security of the trustee. Id 
I ndia, this view of the law was adopted 
in a Calcutta case, In the matter of Shat d 

(3) by Sale, J. who followed the rulings 
in Strickland v. Symons (l) and In r$ 
Jhonson, Shearman v. Robinson (2)- 
There is however, a decision ofthisCourt, 
Srimath Daivasikamani Pandarasanni* 
dhi V. Noor Mahomed Routhan (4), where 
it was held that for debts contracted^ by 
the head of the mutt for purposes bind¬ 
ing on the mutt, a decree in respect o 
such debts may be passed against bis suc¬ 
cessor charging the income of the mn 

property, thongh such debts were not ex¬ 
pressly charged on the income of t e 
mutt. This decision may perhaps be e^ 
plained, as suggested by the learn 

Pleader tor the respondents, on the groun 

that according to the then prevalent vie 
as to the legal rights of the head o 
mutt, the succeeding Matathipatbi nJJg i 
be regarded as being in the position o a I 
heir to the last head of the mutt. I 

That does not, however, it , I 

admitted, appear to be the ratio ® I 

decision in Srimath Daivasikamani I 

darasaiinidhi v. R oor MahomedRon I 

(4) . The learned Judges Proceeded on i 

dictum of their Lordships of the r ^ i 
Council in Kcnivar Doorganaih , I 

Ram Chunder Sen (5), that a fcrpst®0^ ^ | 

a temple occupies a position I 

that of a guardian towards an infan • ^ I 

the case of Konwar Doorganaih u I 

Ram Chunder Sen (5) was one in w i 
the validity of alienations was jn ^ I 

tion and the analogy which ^ I 

8. (1901) 2U Cal 574. I 

4. (1908) 31 Mad 47. 

8. (1876-77) 2 Cal 841=4 I A 
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in that case between the trustee of a 
temple and the guardian of an infant 
could not have been intended to convey 
that the rights of a creditor who lent 
money to a trustee of a temple on personal 
security stand on the same footing as the 
rights of a creditor lending money to the 
guardian of an infant. The question 
whether a debt which is contracted by a 
trustee on his own personal security, 
although for purpose of the trust, can be 
made a lien on the trust estate does not 
appear to have been fully argued before 
the learned Judges in Srimat Daivasi- 
kamani Pandarasannidhi v.Noor Maho¬ 
med Routhan (4) and none of the cases 
to which we have been referred were 
brought to their notice. The law as laid 
down in the two English cases referred 
to above as well a.8 in In the matter of 
Shard (3) is clear; and if a different view 
was taken in Srimath Daivasikamani 
Pandarasannidhi v. Noor Mahomed 
Routhan (4), we venture to think with 
all respect that it is not correct. 

Mr. Ananthakrishna Aiyar suggested 
that we might order an enquiry as to 
whether the defendant I was entitled to 
receive any money from the temple and 
if so, a decree might be given making the 
temple property liable for plaintiff’s debt 
to that extent. But there was no allega. 
tion whatever in the plaint nor was any 
question raised by the issue that the 
temple was indebted to defendant 1. We 
do not think that it would be the right 
course in this suit to order any such en- 
quiry as has been suggested. It may be 
that Mr. .Ananthakrishna Aiyar’s client 
has a remedy by a suit properly framed 
against the trust property if, as matter 
of fact, the trust property is liable to 
defendant 1 on a proper account being 
taken. 

The appeal fails and must be dismissed 
with costs. 

S.N./r.K. Appeal dismissed. 
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Abdur Rahim and Napier, JJ. 

Kasiyana Koundan — Plaintiff—Ap¬ 
pellant. 

V. 

Thima Naicken Q.ndi others— Defendants 
— Respondents. 

Second Appeal No. 1266 of 1915, 
Decided on 29th March 1917, against 
decree of Dist. Judge, Madura, in Appeal 
Suit No. 208 of 1913. 


(a) Civil P. C. (5 oM908). O. 1, R, 13— 
Non'joindar—Objection should be taken be¬ 
fore settlement of issues. 

Under 0. 1. R. 13, an objection as to non¬ 
joinder of parties should be taken before the 
settlement of issues. That rule applies even in 
cases where the plaiotif! claims a joint right 
along with others but does not make the latter 
parties to such suit: ^1. I. R. 1915 Had. 319 
Foil: 1 I. C. 530 and 25 Bom. 433 Dist. 

[P 53C C 2] 

(b) Civil P. C. (5 of 1908), O 1, R. 15— 
Non-joinder of parties — Enforcement by 
father of joint mortgage—Adult sons jointly 
interested not made parties to suit—Ob¬ 
jection as to non-joinder after settlement of 
issues held too late, 

A debt was due on a mortgage to a joint family 
consisting of a father and son. There was a 
partition among the members of the family and 
the mortgage debt was not included in the parti¬ 
tion, as ic was then considered as barred by 
limitation. Subsequently after the new Limi¬ 
tation Act came into force the father alone 
brought a suit on the mortgage. .4fter the settle¬ 
ment of issues objection was taken by the defen¬ 
dants that the sons were necessary parties to the 
suit, and that the suit was therefore bad for 
non-joinder: 

Held, that the objection was taken too late. 

ir 537 C 2} 

T. R. Venkatarama Sastri —for Appel¬ 
lant. 

C. V. Ananthakrishna Aiyar— (or Ree- 
pondents. 

Napier, J. —The suit out of which this 
appeal arises was brought by the plaintiff 
on a mortgage dated 15th July 1878, 
executed by defendant, in favour of one 
Ramasami Gounden. Defendants 2 and 3 
are the sons of defendant 1, and defen¬ 
dants 5, 6, 7 and 8 are members of the 
plaintiff’s family. They were made parties 
on allegation in para.‘6 of the plaint that 
there was a partition between the plain¬ 
tiff and those defendants of their family 
properties, in which partition the plaint 
mortgage fell to the share of the plain¬ 
tiff. Defendant 15 is a purchaser from 
defendant 1. Defendants 9 to 14 made 
no claim to any share in the property, 
admitting that it had fallen to the share 
of the plaintiff. Defendants 1 to 4 and 
15 set up a case of discharge. The sole 
issues raised were whether the bond was 
true and whether there had been a full 
discharge. The issues were settled on 
I7th March 1911. The case went to trial 
and on 2nd July 1912 the plaintiff in his 
examination as P. W. 1 admitted that 
he had sons and alleged that there had 
been a division between himself and them 
and a partition of their properties. It 
appeared, however, that this mortgage was 
not named in the partition list and it is 
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perfectly obvious that it was omitfce3, 
being thought to be, as it was under the 
then existing state of the law, time- 
barred. In consequence of the passing of 
the new Limitation Act the right to sue 
revived and the plxintifl, therefore brought 
the suit. 

On this admission by the plaintitV the 
lefeodants raised the objection for tl^e 
tirst time that the suit was bad for non¬ 
joinder of the plaintitT’s divided sons as 
parties. The effect of a 6nding in favour 
of the defendiot on this issue would be, 
subject to an objection to be considered 
later, that the plaintiff being only a 
tenant.in ceinmou with his sons was not 
entitled, without making the sons parties, 
to recover either the whole or a propor¬ 
tionate share of the mortgage debt by 
sale of the property or the proportionate 
share. This was concedel by the appel¬ 
lant. On the trial of this issue the 
plaintiff adduced the evidence of his sons 
to the effect that prior to the suit they 
had relinquished their rights in the suit 
amount in his favour. Both the lower 
Courts have, however, decline.! to accept 
this story as true and it is urged that in 
second appeal we must accept this finding. 
In argument before the first Court it was 
contended that even if the relinquish¬ 
ment is not true, the objection on the 
score of non-joinder of parties was taken 
too late and no issue should hive been 
framed. It is pointed out that the plea 
is purely technical and that the sons 
have raise! no objection to their father 
alone bringing the suit and that the sole 
object of the objection is to protect the 
defendants from liability, it being too 
late to add the sons either as plaintiffs or 
as defendants, for in both cases it is clear 
on the authorities that limitation would 
operate to prevent their getting a decree 
jointly with their father for the whole 
-amount with the necessary consequence 
that the father’s suit must also fail. 
That this is the only defence to the suit 
is ma!6 clear on the finding that the plea 
of discharge is false. It being, therefore, 
impossible to give the plaintiff any relief 
by joinder of his sons, he is compelled 
here to fall back on the only remaining 
defence, that the objection for want of 
parties is too late. 0. 1. R. 13, Civil 
V. G. is as follows: 

"All objections on the ground of noo'joinder or 
mi^ ioindcr of patties shall bo taken at the earliest 
possible opportunity and in all cases where 


issues are settled, at or before such settlement, 
unless the ground of objection has subsequently 
arisen, and any such objotion not so taken shall 
be deemed to have b’en waived.” 

Mr. T. R. Venkatarama Sastri relies on 
the latter part of the rule and contends 
that the grounl of objection has not arisen 
subsequent to the settlement of issues. 
This is undoubtedly true. The ground of 
objection was there from the very incep- 
tion of the suit. The defendant could 
have ascertaine! that the plaintiff had 
sons alive and could have asked for issues, 
whether the plaintiff was entitled to sue 
on behalf of his sons or whether in any 
partition this particular debt had fallen 
to his shire. If those issues had then 
been raised, they might have been fatal 
to the suit. In my opinion the case comes 
within language of the rule and it has 
been decided by this Court in Second -Ap* 
peal No. 1629 of 1912 in Kollichina Ven- 
kiitarmayiia v. Gudavalli Subbdra- 
uudu (1) that the objection as to non- 
joiuler of parties applies even where 
the ground was not known to the defen¬ 
dant at or before thesettlement of issues. 
Unless therefore the rule has no applica-^ 
tion to suits of this nature, the objeotioDj 
under R. 13 must prevail. It is howeveti 
urged that this rule has no application to, 
cases where the right to sue is vested io, 
certain persons jointly and no one o 
them can recover without the presence of 
all. The authority reliel on for this pro¬ 
position is Dursan Singh v. DnrbfjtiV 
Singh (2). This was a decision under! 

S. 34 of the old Code corresponding to 

this rule. The acutal decision in ths 
case was that any member of a Mita»* 
shara family is entitled, as against* 
trespasser or a person who seeks wrong¬ 
fully to seize the property in execution 
of a decree obtained against a stranger, 
to recover possession or ask for a 
ration that the properties are not h* ® 
to be sold in execution, and in this view 
the Court decided that the objection or 


want of parties was bad. 

But at p. 626 (of 9 C. L. J.) the Court 
expresses the opinion that the section 
will not prevent a Court dismissing a 
suit in tofco where the application of t 0 
section would operate to give a plai^ * 
a measure of relief larger than the rig 
he really possesses. I do not gather from 

the dictnmin this case whether the learn- 

ed Judijes intended to go as far as t o 

1. A I K 1916 ilad 319=25 I 0 li*2- 

2. (1909) lie 530. 
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-down that the sections in the old Code 
to which this S, 34 was an exception have 
also no application to such oases. It 
seems to me that this result must logical¬ 
ly follow from the decision of the Court, 
for S. 34 is part of Ch. 3 dealing with 
“parties aud their appearance, applications 
and acts ” If this be so, it seems to me 
a strong proposition that the Court can¬ 
not, in a suit of this nature, order that a 
person may be joined as plaintiff or that 
a person who has been made a defendant 
be made a plaintiff. It would come to 
this, that if the objection had been taken 
at an earlier stage the Court could not 
have given permission to the plaintiff to 
join his sons as oo-plainbiffs. Toe prin¬ 
ciple cannot, in my opinion, be founded 
on the objection that all the parties enti¬ 
tled must sue, because it is clear that 
where a person is jointly entitled to sue 
with other persons and cannot get relief 
except by making them parties, he is enti¬ 
tled, when they refuse to be plaintiffs, to 
join them as defendants. The object of 
this recognized principle is obvious, 
namely, that otherwise it will be in the 
power of one of several persons jointly 
entitled to prevent the others recovering 
their claims against a third party by refu 
sal to join as co-plaintiffs. It must 
therefore be concede! that it is nob necas- 
sary for all persons jointly entitled to 
sue and therefore it cannot be said that 
one of such persons has no right to sue 
alone. 

All that is required is that he should 
make persons jointly entitled with him 
defendants, who will not join as plain¬ 
tiffs. That being so, I am unable to ac¬ 
cept the broad proposition laid down by 
the learned Judges in the above case. I 
do nob wish to lay down any general rule, 
but in a case such as this where the right 
exists in the plaintiff but he cannot en¬ 
force it to any extent even without other 
persons jointly interested being parties 
bo the suit, the objection does seem to me 
bo bo one as to partiesand covered by the 
law of procedure, though probably it does 
nob apply to a case where there is an ab¬ 
solute defect in the plaintiff's title and 
the persons really entitled to the exclu¬ 
sion of the plaintiff was not a party to 
the suit; vide Heiniger v. Dro2(3). I may 
add that I can find no decision of this 
Court or any other Court in which the 
view enunciated in Dursan Sinah v 

3. (1901) 25 Bom 433. i- 
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Durbejoy Singh (2) has been accepted. I 
am, therefore, of opinion that the rule 
does apply, that the objection is taken boo 
late and the appeals must be allowed. 
The appeals will bo remanded to the 
lower appellate Court for trial on the 
other issues. Costs will abide. 

Abdur Rahim, J.—1 agree. 

S.N./r.K. Appeal allowed. 
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Spencer and Krishnan, .}J. 

Muthukumara Chettiar —Defendant — 
Appellant. 

V. 

Alagappa Chettiar and others —Plain¬ 
tiffs—Kespondents. 

Second Appeal No. 601 of 1916, Decid¬ 
ed on 6th August 1917, against decrees of 
Sub. Judge, Negapatam, in A. S. No. 324 
of 1914. 

la)Civil P. C. (1908),O. 21,R.63and038, 
R 8—Property attached before judgment— 
Suit for declaration of title is maititainable. 

The wording of 0.21, R. 63, is suilicieotly 
wide to include claims to property attached be¬ 
fore judgment aa \%ell as claims to property at¬ 
tached in execution of decrees. [P 537 C 2;P 538 Cl] 

(b) Transfer of Property Act (1882), S. 53 
—Transfer by judgment-debtor before at¬ 
tachment cannot be avoided unless shown to 
defeat or delay creditors. 

A judgment-creditor cannot avoid a transfer of 
the judgment-deotor’s property prior in date to 
his attachment without its being shovvn to have 
been made with an intent to defeat or delay cre¬ 
ditors of the transferor and thus voidable under 
S. 53, T P. Act. IP 53S C l] 

(c) Hindu Law — Alienation—Manager— 
Manager describing himself as guardian — 
Alienation is binding on all members. 

Au alienation of joint family property by the 
manager on behalf of the family is binding on 
all the members of the family, and the fact that 
the manager misdescribes himself as the guardian 
of the minor members is immaterial. [P 533 C 1] 

S. Muthiah 3/for Appellant. 

C. V. Ananthakrisfuia Aiyar —for Res¬ 
pondents. 

Judgment. In this case the appel¬ 
lant attached property before judgment 
and the respondents, who hold the pro¬ 
perty of the judgment debtors under deeds 
of trust for distribution to their credi¬ 
tors, brought this suit to establish their 
right to the property. It is first argued 
that the suit is not maintainable, asO. 38, 
Civil P. C., does not expressly provide a 
right of suit in the case of claims pre¬ 
ferred to property attached before judg¬ 
ment. We think that the wording of 
0. 21, R. 63, is sufficiently wide to in¬ 
clude claims to property attached before 
judgment as well as claims to property 
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attached in execution of decrees. More- 
over. 33, R. t', provides tliat claims to 
property attached shall he investigated in 
•the manner provided for the investiga- 
[tion of claims to property attached in 
execution of decrees for the payment of 
money. The next argument is tliat the 
transfer by debtors of the whole of their 
proi)erty for distribution among their 
creditors was an act of insolvency and 
therefore void. In support of this pro¬ 
position appellant s vakil n^mtes A/fln- 
molian'Iaslidmji v.MacIeod (l). That de¬ 
cision only decliired that assignments in 
favour of trustees by pereons who were 
sabsequmtly adjudicated insolvents were 
void as against the OtVicial Assignee. Ap¬ 
pellant has shown no authority under 
which he can avoid a transfer prior in 
date bo his attachment without its being 
shown to have been made with an intent 
to defeat or delay creditors of the trans- 
iferor and thus voidable under S. 53, T. 
P. Act, and in this case the finding on 
the question of fact by the appellate Court 
is that the transaction was perfectly bona- 
fide. 

The last point taken was that the trust 
deeds (Kx. E and K-l) did no . pass the 
property of the minor sons of the trans¬ 
feror’s deceased brother, as Somasunda- 
ram, who was the manager of the joint 
family and executed Ex. E-1, described 
himself as the guardian of the minors 
jwhereas their mother was their lawful 
.guardian. If Somasundaram was in fact 
iraanager of the family, we do not think 
ibis misdescription of himself as guardian 
‘will atfecb the title which he purported 
to convey on behalf of the family and the 
Subordinate Judge has stated that the 
trust deed was executed for their benefit. 
As for Ex. E-1, it may have been a super- 
‘fluous document executed ex abundante 
cautela but the operation of Ex. E will 
not be diminished thereby. The second 
appeal fails and is dismissed with costs. 

S.N./r.k. Appeal dismiss ed. 

1. (1902) 20 13om 705. 

A. I. R. 1918 Madras 538 

Ayling and Napier, JJ. 

Su7inasi Kuduinhan — Petitioner. 

V. 

Sivasuhramania Kone and others — 
Opposite Parties 

Criminal Revn. No. 680 of 1916 and 
Criminal Revn. Petn. No. 557 of 1916, 
Decided on 21sb March 1917. 


(a) Criminal P. C. (1898), S. 344-Ad- 
journment—Magistrate can grant adjourn¬ 
ment on payment of costs. 

It is competent to a Magistrate, in a pending 
trial or proceedioR, to grant an adjournment con¬ 
ditionally under S, 344, on the payment of costs. 

[P 538 C 2) 

The words ‘on such term.s as it thinks fit' in the 
section being wide enough to cover an order 
making the payment of costs by one party to 
another a condition of granting an adjournment. 

[P 538 C 2] 

(b) Criminal P. C. (1898), S. 344-Adjourn- 
ment—Power can be exercised in case on 
Police Report against informant virtually 
prosecuting case. 

The power can be exercised, in a case tried on 
a report by the Police against the informant to 
the Police who, though a witness, virtually pro¬ 
secutes the case: 28 All 207 and 9 C. H 
Ilcf [P 510 Cl) 

(c*) Criminal P. C.(1898), S. 439 -Power 
of revision should be freely exercised. 

The High Court should freely exercise the 
power to revise any order passed under the sec 
tiou for the very reason that the words 
wide. ^ 

S. Patickapakfsa Sastriar for K. 5- 
Jeyarama Aiyar — for Petitioner. 

Public prosecutor —for the Crown. 
Ayling, J.—The main point involved 
in this petition is whether S. 344, Crimi¬ 
nal P. C., authorizes a Magistrate to 
grant an adjournment conditionally on 

the payment of costs. The power, if 
exists, is certainly one very rareb • 

cised; on the other hand, the ? . 
the section {' on such terms as it 
fit”) seem wide enough to cover an or 
making the payment of costs by one par ^ 
to another a condition of granting an 
journment. This is the contention of toe 
learned Public Prosecutor, and the 
cases to which our attention has 
directed; [Mathura Prasadv. 

(l) and Sew Prasad Poddar -qq 

tion of Calcutta (2), and a recent . . 
of a single Judge of this Court in 
nal Revision Cases Nos. 485 and , 

1916], are all in his favour. It is PO 
out that the Code contains no pr 

for the recovery of •! u not 

paid under this section; but tn 

conclusive, for Ss. 433 and 
stances in which Courts are _sp 
empowered to award costa wi o 
provision as to their realization- 
present advised I mast hold ® -£ten-I 

confers the power in question. 

tion is drawn to the fact that 
was taken upon a Police o gjj. 

filed on information f urnis^—_J!—- 

1. (1906) 28 All 207. 

2. (1905) 9 C W N 13. 
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tioner. It appears, however, that peti¬ 
tioner had himself engaged a vakil, and 
that he (petitioner) applied for the ad¬ 
journment in consequence of the vakil s 
absence. In such circumstances the fact 
that he was not a complainant under 
S 200, Criminal P. C-, would not be a 
bar to an order being passed a’ainst him. 
The petition should be dismissed. 

Napier, J.— In this case we are asked 
to revise the order of the Second Class 
Magistrate of Madura Taluk directing the 
payment to the pleader defending the 
accused of Rs. 25 for costs of the day, the 
case having bean adjourned at the in¬ 
stance of the prosecution. The charge 
before the Magistrate was on a police re¬ 
port, but the informant was represented 
at the hearing and joined in the applica¬ 
tion for adjournment made by police otti- 
cer on the ground that this vakil was 
absent. The order was passed under S. 344 
Criminal P. C , which is as follows: 

"If from the absence of a witness or any other 
reasonable cause, it becomes necessary or advis¬ 
able to postpone the commencement of or ad¬ 
journ an inquiry or trial, the Court may, if it 
think fit, by order in writing stating the reason 
thocofor, from time to time postpone, or adjourn 
the same on such terms as it thinks fit for such 
time as it considers reasonable and may by a 
warrant remand the accused in custody." 

We are asked to hold that the words 
“on such terms as it thinks fit” do not 
include the power to give costs. It is 
certainly true that such orders are very 
rarely made. It is also true that the 
granting of costa is specifically provided 
for in certain cases. Ss. 148, 433 and 488 
contain such a power. It is urged also 
%vith considerable force that it is not an 
incident of ordinary criminal procedure 
that costs should, so to speak, follow the 
event. And lastly, we are pressed with 
the argument that, if the power to give 
costs was intended under this section, 
some provision would have been made for 
their recovery. Those are certainly for¬ 
midable arguments against reading this 
puwer into the words of the section. On 
the otlier hand, it must bo noted that 
this S. 344 applies to inquiries and trials 
and has no reference to the particular 
proceedings in which special piovisions 
for costs are made. S. 148 is part cf the 
procedure for prevention of the offences, 
S. 433 is a special provision for the High 
Court acting on reference and revision. 
S. 488 also does not apply to inquiries 
and trials, being part of the chapter on 


maintenance of wives and children. The 
principle that where special provision is 
made in some cases, a like power should 
not be read into general words does not 
therefore, apply as between the sections. 
S. 344, which is under consideration, 
covers the whole field of criminal pro¬ 
ceedings in which a person is an accused 
before a Court exercising ordinary 'juris¬ 
diction. Nothing in it could be rea 1 to 
to mike any provision in the exercise of 
jurisdiction in the other classes of pro¬ 
ceedings dealt with above, and it may 
well be that the legislature in making pro- 
visions covering this whole field, tliought 
it advisable to give wide powers to judi¬ 
cial officers to be exercised with proper 
discretion in dealing with cases coming 
before them in their ordinary procedure. 

Theargument that there is no provision 
for the recovery of costs would have more 
force if the legislature had been careful 
where it does make specific provision for 
costs, to provide also for their recovery, 
but it is clear that neither in S. 433 nor 
in S 488 has this been done. In S, 433. 
the words are * the High Court may 
direct by whom the costs cf such refe¬ 
rence shall he paid.” In S. 488, alhough 
power isgiven to issue a warrant for levy, 
ing the amount due for maintenance in 
manner hereinbefore provide I for levying 
fines, sub-Cl. 8 simply states tliat the 
Court shall have power to mike such 
order as to costs as may be just. It may 
bo arguable that on the true interpreta¬ 
tion of the section, these costs can be 
levied by a warrant, but the fact remains 
that there is nothing specifically laid 
down by the terms of the section. Apart 
from the very wide power given by this 
S. 344, there is the use of the word 
“terms.” “Upon such terms” means 
something more than a mere general 
power to adjourn. It implies th i con¬ 
cession is granted to one side only on the 
condition that the other side suffers in 
some manner; and bearing in mind the 
wide meaning attached to the words “on 
terms” in civil procedure, it is difficult 
not to assume that the legislature had in 
mind this ordinary form of terms, namely 
tho payment of costs. It is true that the 
language of 0. 0, Civil P. C., is “upon 
such terms as to costs or otherwise.” But 
this argument of the specific mention of 
costs can he used against the contention, 
because it is clear that the legislature in- 
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tended the granting of costa as coming 
■within the word “terms.” If the language 
in hdQ Code had been “upon such terms 
as the Court directs and may also award 
costs,” the petitioner’s argument would 
have more weight. Turning to authority 
we find that the Allahabad High Court 
in Muthura Prasad v.Basant LoA (l) has 
held that S. 344 does give this power. It 
has also been so held by the Calcutta 
High Court in a case reported as Seio 
Prosad Poddar v. Corporation of Cal¬ 
cutta (2), and a Judge of this Court has 
quite lately followed these two decisions 
(Criminal Revision Cases Nos. 485 and 
486 of 1916). Where the language used 
by the legislature* is intentionally wide, 
as it is in this case, I think that on the 
whole, it is best not to attempt to limit 
it, but to leave to the legislature the task 
of imposing limitation if it is found that 
any power exorcised under this rule ope¬ 
rates in a manner which the legislature 
thinks unjust. I am, therefore, of opinion 
that the power to award costs is vosted 
in the Court under this section 

It is next urged that wo should inter¬ 
fere with this order, as it was made ag'iinsk 
a person svhose position in the trial was 
[that of witness only. J quite agree that 
'we have power to revise any order under 
ithis section and to use that power freely 
'for the very reason that the words are so 
wide. But in this case, I see no reason 
why w 0 should interfere. The petitioner 
was. in addition to being a witness, the 
informant to the police. An informant is 
a person recognized in criminal procedure 
as initiating criminal proceedings. A per¬ 
son considering himself aggrie.ved can 
either lay a complaint before a Magis¬ 
trate under S, 190 or give information to 
the police under S. 154 and in either case 
he occupies virtually the same position 
in that he is seeking protection from the 
Courts exercising criminal jurisdiction. 
As stated above, the informant in this 
case employed a vakil and was virtually 
the prosecutor. I see no reason, therefore, 
why ho should not be made responsible 
to the accused for the costs of the ad- 
journment which he asked for. I would 
dismiss the petition. 
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Sadasiva Aiyar, J. 

Public Prosecutor —Appellant. 

V. 

Tsandra Bamaswamy and others — 
Accused—Respondents. 

Criminal Appeal No, 693 of 1916, De¬ 
cided on loth February 1917, against 
order of Second Class Magistrate, Tenali, 
in calendar case No. 313 of 1916. 

Penal Code (I860). S. 379—Th«fl of earth 

fromchannsl bed belonging to Government—- 
Dishonest intention cannot be assumed unless 
accused is shown to know of notification 
that removal would injure pecuniary interest 

of Government. 

Dishonest intention cannot be assumed whew 
the chargo is of theft of clods of earth »wortb 6 
pies from a public channel bed belonging jo 
Government, unless it is shown that the accased 
knew that the public officers in charge o( the 
bed had notified that the removal of earth wooW 
injure the pecuniary or other interests of Oovern* 
ment or from the clandestine nature ol Ihewt 
such knowledge could be inferred; 97 3/ad53l 
and 10 A/nd 255. /lef. tP 6l0 C ’JJ 

Public Prosecutor—\or the Crown. 

S. Sxoaminadhan —for Accused. 

Judgment.—The reasons given by the 
Sub-Magistrate for acquitting the aocas 
are clearly erroneous: [see Swri Venitalap- 
paya Sastri v. Madula Venkanna K 
overruling Queen-Empress v. 

Bub where the charge is for theft of ol 
of earth worth 6 pies from a public cn®o- 
nel bed belonging to Government, * 
honest intention need nob be assumed Qd 
less it is shown that the accused soe , 
that the public officers in charge o | 
bed had notified that the removal of ! 

would injure the pecuniary orother m 

ests of Government or unless fro”^ ^ 
clandestine nature of the act, 
ledge could be inferred. The act fu 

casawas committed in daylight (at4 ?• 

and the evidence does not * 1 -^ 

dishonest intention. I, therefore, dis 

this appeal fildd by the Governmen 
confirm the order of acquittal, t o o 
not on the grounds set forth in the 
Magistrate’s judgment. 

s.n./r.k. Appeal 


s.n./r.k. 


Petition dismissed. 


1. (1904)27 Mad 631. 

2. (1837) 10 Mad 255. 
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Aylikg akd Seshagiri Aiyar, JJ. 
Viswanatha Pandara Sannadhi —De- 
iendaTit—Appellant. 

V. 

South India Bank, Ltd. Tinnevelly, 
■and others —Plaintiffs—Respondants. 

Second Appeals Nos. 34 and 140 of 
1912, Decided on 23rd Auoust 191J. 
against decree of Sub. Judge, Negapatarn, 
in O. S. Nd. 41 of 1910. 

(a) Execution—Debts due to judgment-deb¬ 
tor sold—Purchaser suing—Evidence is ad¬ 
missible to identify debts. 

Where in a suit to recover tbo amount of a 
■debt purchased in the execution of a decree it is 
found that there are discrepancies between the 
description of the debt in the attachment list and 
its description in the plaint, evidence can bo let 
in to explain the discrepancies so as to identify 
the debt. [P 512 C 1) 

In all such cases only a reasonable amount of 
certainty can be expected having regard to the 
knowledge of and the circumstances of the plain¬ 
tiff. [P 542 C 1] 

(b) Limitation Act (1908), Art. 116—Money 
bond—Registered deed for payment of debt 
executed on same day—Suit to recover money 
after default is governed by Art. 116. 

Subsequent to the execution of a simple money 
bond, a registered deed was executed on the same 
day wh^ch provided for tbe payment of the debt 
in a piriicular manner. Default was made in the 
pavni'mt of the debt as provided by the deed: 

Reich that the bond and tbe deed were part of 
one and the same transaction, and that a suit to 
recover tbe amount of tbedebt after default was 
govern-3d by Art. 116of Sch. 1, Liin. Act. 

[P 542 C 21 

(c) Trust—Income more than sufficient to 
meet current expenses—Trustee is personal¬ 
ly liable for debts incurred by him. 

Where tbe income of a temple is more than suf¬ 
ficient to ra'-et its current expenses, the trustee is 
personally liable for debts incurred by him during 
his period of management. He is not so liable, 
however, for debts incurred by a previous trustee 
before he took over management of the temple. 

[P 543 C 1] 

T. Rangachariar and G, S. Rama- 
ckandra Aiyar —for Appellants'. 

M. D. Devodoss, T. Naraisimha Aiyan- 
fjar and V. Purushottama Aiyar —for 
Kespondenbg. 

Judgment.— The plaintiff obtained a 
decree against one Nataraja Aiyar in Ori- 
ginal Suit No, 30 of 1909 on tbe file of 
the Court of tbe Subordinate Judge of 
Tinnevelly. Certain debts due to Nataraja 
Aiyar were attached and brought to sale. 
Plaintiff became the purchaser. One of 
the debts thus purobisod was duo on a 
bond executed by defendant 1. lie was 
at the time of the bond (IGth June 1904) 
the Srifthta Adhinakarba of the Deva. 
stanam. Zn order to understand the post. 
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tion of defendant 1 , it is necessary to state 
that a large number of families in Jaffna 
are the hereditary trustees of the Deva- 
stanam. They appoint one among them¬ 
selves as the principal manager or the 
Srishta Adhinakarta.” Transactions con¬ 
nected with the temple are entered into 
by him. There can be no question that ho 
acts as the representative of all the 
trustees and representsthe templeas well-- 
To go back to the claim in the suit, the 
suit was instituted in Juno 1910. A 
number of defsnees were raised, ft was 
pleaded that defendant 1 was nob per¬ 
sonally liable, that the debt was not 
properly identified and that the claim 
was barred by limitation. 

The Subordinate Judge held that the 
Suit was in time, but that defendant 1 
was persoually liable and not the Deva- 
stanam. Both the plaintiff and defend, 
ant 1 preferred separate appeals. Both of 
them wanted that the liability should be 
laid on tbe trust. On the first occasion 
when the appeal was heard, we found 
that Mr. T. Rangachariar appeared for 
defendant 1 in his individual capacity 
as well as in his capacity of represent¬ 
ing the trust. Although we felt no 
doubt that the learned vakil was trying 
bo advance the claims of both the 
interests dispassionately we thought it 
desirable that the trust should be separa¬ 
tely represented. Consequently, with 
his consent, the Devastanarn is no-v se¬ 
parately represented by Mr. T. Nara- 
simha Aiyangar. The arguments on be- 
half of defendant 1 may first be dealt 
with. The first contention that there is 
DO evidence of a bond having been given 
for the debt comes too late. It was nob 
raised in the Court below and it is not 
in the grounds of appeal to this Court. 
Farther, there is reliable evidence that a 
bond was executed. 

The second contention of tbe learned 
vakil is that in execution of the decree 
in Original Suit No. 30 of 1903 on the 
file of the Court of tbo Subordinate Judge 
of Tinnevelly what was attached was (1) 
a claim for Re. 12,000, (2) on a registered 
bond, (3) executed by defendants 1 and 2'. 
It was argued that this description in no 
way tallies with the claim now put for- 
ward. After the attachment, a list of 
the properties to be sold was prepared. 
That was Ex. B. In that the debt is 
mentioned as on a bond for Rs. 8.000 and 
the date is given as 16bh June 1904. 
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The mistakes as to execution by the two 
defendants and about registration are 
repeated. The contention for the appel¬ 
lant is that tlie plain!iff is only entitded 
to what he purchased or purported to 
purchase, and that as there are material 
discrepancies between the plaint claim 
and the claim as indicated in the attach, 
ment proceedings, plaintiff should be non¬ 
suited. Raja Thakur Barmha v. Jihan 
Ram ^arwari (i) was relied on for this 
proposition. In that case, evidence was 
sought to be adduced to contradict a 
plain statement in the order of attach¬ 
ment. in the present case, the evidence 
let in only tends to explain certain dis- 
|Crepancies. V/hat the Courts have to 
find out in such cases is whether the 
claim agrees substantially with the sub¬ 
ject-matter of the purchase. A reason- 
;ab]e amount of certainty is all that can 
'be expected having regard to the know- 
jledge of, and the circumstances of the 
'plaintiff. The pri noiple enunciated by 
Lindley, R., in Cowen v. Truefiii 
TAmited (2) applies to this case. Vide 
also Pala?iiap 2 )a Tcvan v. Sakdago^m 
Mudaliar (3). We hold that thesubjecb- 
matber of the suit is identical with what 
was purchased by the plaintiff. 


Wa might deal with the question of 
limitation before ccnsidering the liability 
of defendant 1. Mr. T. Narasimha 
Aiyangar contended that the evidence 
shows that there was a stipulation that 
if one of the instalments svas nob paid, 
the whole was to become payable. The 
evidence of witness 8 for the plaintiff' 
is absolutely worthless. We do not 
attach any weight to the deposition of 
defendant 1. He is interested in saying 
that the claim is barred. He did nob 
allege the bar of limitation in his reply 
notice. The further question is whether 
the suit is not governed by the three 
years’ rule under Art. 57, Limitation Act. 
The Subordinate Judge has found that 
a sum of Es. 3.000 was paid on two 
different occasions. In all likelihood, 
there was authority to make these pay- 
rnerits, but the plaint does not say that 
limitation has been sav'ed by these pay¬ 
ments. The defendants rightly contend 
that they had no opporbunitie-s of show- 
mg that the payments wereunaubho risad. 

590=21 I 0 936=11 I A 38 

2. (1S9>) -2 Ch .S09=6S L J Ch 563. 

3. U911J 9 I C 729. 


We do nob therefore base our judgment 
on these payments. We think Ex. A 
extends the period to six years. A 
perusal of that document shows that it 
was a consolidated agreement by which 
defendant 1 undertook to discharge the 
debts due to Nataraja Aiyar in a parti¬ 
cular manner. One of the debts to be 
paid off was the plaint one. The docu- 
fUent was executed on the same date 
on which the plaint bond was signed. 
We think the Subordinate Judge is right 
in his view that the bond sued on and 
Ex. A formed part of the same tranaac; 
tion. As Ex. A was registered and as it; 
was in carrying out the terms of that 
document that def ault was made, in our 
opinion, Art. 116 applies to this case 
and the suit is in time. See Tricomdas 
Cooverji Bhoja v. Gopinathji Thd’ 

kiir ( 4 ). 


The main contention related to defen* 
dant I's personal liability. The history 
of the transaction is this. In 1878, one 
Sattanatha, the then managing trustee, 
borrowed money. His successor Kailasa- 
natha Pandaram borrowed from the same 
creditor in 1881. Sattanatha again be¬ 
came manager and he executed a dccu* 
ment for Rs. 4,000 in 1897. The present 
defendant 1 succeeded him in 1904 He 
found that the old debts were subsisting- 
He himself borrowed on a promissory 
note Rs. 1,000 as scon as he entered 
office. He gave a consolidated doonroent 
for Rs. 8.000 in June 1904. There is 
evidence that the monies borrowed b> 
his predecessors were utilised for te®* 
pie purposes. At any rate, a succeeding 
trustee should not be held responsib e 
for antecedent mismanagement. Appff* 
ing the principle of 
Panday v. il/L Babooee Mnnraj AOOfl- 
iveree (o), which the Judicial 
have repeatedly extended to religious 
endowments [vide Konwar Doorgana 

Roy V. Ram Chunder Sen (6)], 'y® 
hould that defendant 1 was justified lu 
charging the temple with the debts lu- 
currel by his predecessors. ij’ 

it is clear that he did not intend to ho 
himself personally liable for those do 3^ 
The debt borrowed by him persona 
stands on a different footing. There j 
e vidence that the income of t b® : 

4. A I R 1916 P C 182 - 39 I C 166=1^ U 
759=44 I A C5 fP C). 

5. (1854-57) 6 M I A 393. ^ 

6. (1S76-77) 2 Cal 341=4 I A 52 (P W- 
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is more than sufTioienfc to meet its cur¬ 
rent expenses. He has not disclosed all 
the circumstances in his evidence which 
led him to borrow. Prima facie, the 
promissory note executed by him makes 
him personally liable. For these reasons, 
we are not satisSed that he is not per¬ 
sonally liable to the plaintiff for the 
'dent contracted by him after be became 
the managing trustee. The principle of 
Swaminatha Aiifar v. Sri7iivasa AiyarH) 
is applioatle to this case. We are not 
mow concernel with the equities that ho 
may have against the Devastanam for 
re-imbursement. We think sufficient 
grounis have not been shown for charg¬ 
ing the Devastanam with liability in the 
fiirst instance for the debt contracted by 
defendant 1. 

We must therefore modify the decree 
of the Subordinate -Tu^ge, by directing 
that out of the sum decreed, the temple 
shall pay Rs. 5,9dB-7-5 on account of the 
amount of money borrowed by the pre¬ 
decessors of defendant 1, and that defen¬ 
dant 1 shall pay the balance to the plain 
tiff. It has been brought to our notice 
that when execution was applied for, 
defendant 1 undertook to pay 10 per 
cent, per annum interest on the amount 
decreed from 2Sth February 1912. This 
undertaking cannot bind the temple ; but 
defendant 1 is bound by it. Conse¬ 
quently he must pay the additional 4 per 
cent, interest from 28th Fol)ruary 1912 
upto this date. Interest will be at 
(i per cent, per annum from this date 
.\9 regards costs, we do not think that 
the temple should ho made to pay the 
whole of it. If defendant had given 
before the Subordinate Judge the evi¬ 
dence which he has’now given, he might 
nob have been held personally liable for 
the whole amount. Under the circum¬ 
stances, we think he should pay one-half 
of the costs of the plaintiff in this and 
in the Court below. The temple will 
pay the other half. We fix the Commis¬ 
sioner’s fee at Rs. 150. This fee and the 
other costs of tlie commission shall be 
solely paid by defendant 1. The ex¬ 
penses of engaging a vakil for respon¬ 
dent 28 shall he paid by the temple 
and defendant lin the proportion already 
indicated. 

S.n /r k. Decree modified. 

7. A 1 K I'JIB M;id I U 17-2. 
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Ayling ANI> NAriER, J-T. 
Anantauaiaydyid Iyer —Appellant. 


V. 

Kozhilotc Patiuliiirr Kovialavath 'J }u- 
riiveeraraycLn and others Respondents. 

Second Appeal Nos. 1041 to 1040 of 
1916. Decided on 7th March 1917, against 
the decrees of Sub-Judge, South Malabar 
in Appeal Suit Nos. 455 to 457 of 1915. 

(a) Malabar Law—Stanom—Grant by slam 
of perpetual lease if for benefit is valid 

The grant by a stani of a perpotnal lease of 
stanom nropertips net npco^^wrilv hul. if it 
for the beneiitof the stanora; 3 Mad 3Bl 'f'- 
and 5 M. L. T. 219. Dht. [P 0 2j 

(b) Malabar Law— Melcharlh—Grant ot, 
—Validity —Burden of proof is on person 
challening validity. 

Where a melchartb is granted for a certain 
number of years, its binding nature depends upon 
whether a rea?onablo rent is reserved for ^tna 

period of the lease. fP j 

Where such melcharth is sought to be declared 
void, it rests on the person who seeks to do so to 
show that it is net of a reasonable u iluro, and 
not granted in the ordinary course of busme?-. 

^ U’ 545 C 1] 

(c) Malabar Law—Stanom property held on 
Verumpattom lease—Splitting of into differ¬ 
ent leases—Validity considered. 

Where stauom property was held on verumpat- 
tom lease for one year and that lease was re¬ 
newed from time to time in favour of the same 
tenant and at last the verumpattom lea^c was 
split up into three different leases and granted to 
three differont lessees, to each of whom a mtlch- 
arth for 12 years was granted: 

Held: (l) that the melcharth was not neces¬ 
sarily bid, unless it was shown that the grant 
of a lease of this charac‘er was so uiiu-n.il i.^ evi¬ 
dently not to be in the ordinary course of busi¬ 
ness: 

( 2 ) that the f.ict that consideration was beue- 
ficial to the estate did not render splitting up of 
a lease invalid unless it was proved that it was 
not usual to grant such leases. IP 515 C 1,2] 
K.B. Suhramania Sastri and JC. P. 
Ramakrish^ia Aiyur for Appellant. 

A. S. Vinku Aiyar and P. F. Parame- 
Rinar Aivar —for Respondents. 


Napier. J.— This is a suit by a mel- 
charthdar from the stani, the 4th Raja 
of Calicut, to recover from certain persons 
in possession of land under verumpattom 
lease the properties demised in the mel¬ 
charth; the melcharathdar is plaintiff, 2. 
the demisor being plaintiff 1. Defendants 
in the suit is a i>orson to whom a mel¬ 
charth had been granted by the predeces¬ 
sor of plaintiff 1 with resjeeb to the 
same propertios and tdio plaintiffs claim 
that that demise was bad and nob bind¬ 
ing on the present plaintiff 1 as having 
icg been given without any consideration 
and for the purpose of depriving plaintiff 
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1 of his lawful income and not for the pur¬ 
pose of the stani. This question was made 
the subject of issue 7, namely. 

‘’whether the lease relied on by defendant 5 is 
valid and binding on the plaintiffs," 

We have already held in Second Ap¬ 
peals Wos. 581, 582 and 60S of 1916 that 
the property was held by the defendants 
in possession on a verumpattom lease and 
that they were, therefore, liable to sur¬ 
render it. But the question we have to 
decide in this case is whether the prior 
raelcharth granted to defendant 5 is valid, 
because, if so, the present plaintiff 2 has 
no title on which he can sue. The mat¬ 
ter was considered carefully by the Dis¬ 
trict Munsif, who held that the first mol- 
charth was good. But it has been pointed 
out to us that the lower appellate Court 
has not given a finding on issue 7, hav¬ 
ing overlooked the necessity for it as 
the Court dealt with these cases and the 
prior cases Second Appeals Nos. 581, 582 
and G08 of 1916 in the same judgment. 
The point urged by Mr. Subramania 
Sastri is really a point of law although it 
has to be applied to the facts of this case, 
and as we have those facts before us and 
as they are not really in dispute, we pro- 
nose to act under S. 103 Civil P. C.. and 
jotermino thisissueoursolves. The argu¬ 
ment put forward by Mr. Ruhrainania 
Sastri is, that anything beyond a lease for 
a single year by a stani is voidable unless 
it has been showm to have been for the 
necessity of the staui. And he has in¬ 
vited our abtonbion to a long series of 
cases beginning with two of the Sadder 
Adawlat Court. Those two cases are 
quoted in Moore’s Malabar Law, p. 353, 
the subject being dealt with by the learned 
author from p. 348. We do not think 
that those two cases really lay down any- 
thing in the way of a general proposition. 
They seem to me to have been decided on 
the facts of each case and are cases 
where a Zamorin practically on hisdeath- 
bed and a Raja of PIghat, who had fust 
suffered from a paralytic stroke, en¬ 
deavoured to defraud the person who 
would come into possession of the estate 
in a few rnontbs of the whole of what he 
might legitimately expect to get from 
the property. Great reliance has naturally 
been placed by Mr. Subramania Sastri on 
the decision of the Privy Council Venl<a. 
teshwara Iyer v, Shehhari Varma (l), 
but I do nob think that their Lordships 

1. (1881) 3 Mad 384=8 I A 143 (P C). 


intended to lay down that every lease, for 
however short a term, must be governed 
by the same rules as they applied in 
that case. That was a perpetual lease 
of stanom lands by a Raja, and their 

Lordships say with regard to that: 

"The slanomdar represents the corpus of his 
stanom much in the same way os a Hindu widow 
represents the estates which have devolved upon 
her, and he may alienate the {•roperty for tbo 
benefit or proper expenses of the stanom." 

Now I think it is clear that in using 
this language their Lordships were re¬ 
ferring to alienations by sale and inert- 
gage by a Hindu widow in circumstances 
which have been hold to be binding on 
the reversioners, and I do not think that 
they had in their minds in the very slight¬ 
est the granting of a lease for the pur- 
poses of the cultivation of the stanom pro¬ 
perty. Even this proposition has been 
held in a later case not to be of universal 
application for it was decided in Nana 
Vikraman v. S%indaran Patlar (2) that, 
the granting of a perpetual lease is not 
necessarily bad if it is for the benefitof the 
stanom and on the facts the Court held' 
that the approval of 8 stanis was sufficient 
to show benefit. In a later case dealing 
with a perpetual lease. Mnllaih Tarwed 
Eaniavan v. Mullath Unni Nambi (3) it 
was laid down that such a lease is pre¬ 
sumably beyond the powers of a stani as 
it amounts to an alienation. Now I do 
not think that we have to applyTriociplee 
governing these casesatall. Ibseemsto 
mo that dealing with a lease for 12 years 
we have to consider the matter from a 
dififeront standpoint. The property has 
not been '‘alienated" in the broad sense 
of the word. It remains for the benefit 
of the stanom and some rent is 
and in course of time the lease will come 
to an end, and the new’stani will get the 
benefit of the renewal. The tests to b® 
applied to such a case have been con¬ 
sidered in two very recent cases Secon(^ 
Appeals Nos. 1874 and 1875 of 1914 and 
Second Appeal No, 1449 of 1912. The 
first of these was a judgment of this 

Bench and second of Sadasiva Aiy^fi "•* 
and Bakewell, J. I prefer to take the 
latter judgment especially in view of the 
admittedly close acquaintance which one 
of those learned Judges has with Mal*bar 
customs and conditions. It was the 
of a melcbarth for 12 years. The learned 
Judges say as follows : 


2. (14S21 4 Mftd 148. 

3. (1909)5 M L T 219. 
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“The question is whether the previous steal in 
Igranting the melcherth to the plaintiff reserved 
ja reasonable rent for the 12 years’ period, she 
having only a life-interest in ths income and her 
successor not being bound by a melcharth which 
was not granted in the ordinary . ourse of busi- 
tness or which did not reserve the proper and 
lusual rent obtainable Or renewal.” 

This of course is an entirely different 
test to that vchich has been applied to 
cases of paepotual leasesand in my opinion 
it is one which we can very usefully 
adopt. Applying this test Mr. Subra- 
mauia Sastri urges that on the facts it 
is destructive. lie points out that these 
properties were previously granted to the 
defendants in possession on vorumpatom 
tenure, that is a lease for a year. And he 
also points out that the properties have 
been consolidated into one melcharth, 
which has been granted by the stani to 
his own nephew. Giving all weight to 
there considerations I do not think that 
these facts are sufiicient to bring the case 
witliin the mischief of the doctrioo laid 
down especially as 1 am inclined to think 
that in the view of the learned Judges 
who decided that case, it rests on the 
person who seeks to have the melcharth 
ideclared void to show that it is not of l 
, reisonahIe nature and not granted in tbo 
lordiuary course of business. Although 
it is true that these properties were 
granted on verumpatorn lease, namely, a 
lease for one year, the fact remains that 
between the year 1870 and the ^ear 1913 
there had only been four leases granted. 
The first was in 1870 and was renewed in 
1681. It was renewed in 1888 and again 
in 1902, and the property was held under 
the last lease up to the date of this mel¬ 
charth, which is 1912, sothatas a matter 
of fact the same tenant held these pro¬ 
perties for periods between 7 and 14 years 
on the nominal lease for one year. Then 
'as to the question of consolidation it ap- 
Ipears that it is only the last verumpatorn 
lleose that has been split up into throe, 
for the previous leases were consolidated 
and the only reason why three different 
leases were granted in 1902 was because 
holders of the lease had made a partition 
and the parties desired to have a lease of 
jbhe property held by each in his own 
name. So I do not think any importance 
loan be attached to the consolidation. The 
^District Munsif has expressed his opinion 
that consolidation may be very good busi- 
ness and also that it may be a benefit to 
the stanom to get a solvent tenant to 


take the property on a lease inetead of. 
having the troubles of yearly lease withi 
the possible insolvency of any lessee at' 
any time. I think there is a great deal' 
of force in this contention, and unless it 
was demonstrated by evidence that the 
grant of a 12 years’ lease of this charac¬ 
ter was so unusual as evidently not to be; 
in the ordinary course of the business, L 
should not be prepared to bold that was 
so. On the whole I have come to the 
conclusion tlmt there is nothing in this 
melcharth which offends against tlie test 
applied in the judgment of this Court in 
Second Appeal No. 1449 of 1912, the rea¬ 
soning of which I adopt The result will 
he that this issue is found against the 
plaintiff and the suits will have to he 
dismissed with costs of the tenants (res¬ 
pondents) one set and respondent 2 one 
set. 

Ayling, J.—I agree, 

S.N./R.K. Appeal dismissed. 
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Ayling and Sai-asiva Aiyar, JJ. 

,Enuga Sundrama B.ddi — Defendant 
—Appellant. 

V. 

Bezwada Pattalh iraynireddi d^ndi others 
—Plaintiffs—Respondents. 

Misc. Appeal No. 231 of 1913, Decided 
on 3rd April 1917, against order of Dist, 
Judge, Nellore, in Misc, I'etn. No. 11 of 
1913. 

(a) Civil P. C. (1908), O. 32. R. 3 (4)-Ap- 

pointinent of guardian ad litem— Failure to 
give notice to minor—Appointment is not 
vitiated. 

The mere omission to give notico to a inioor 
party before the appointment of a guardian ad 
litem under O. 32, R 3, Cl. 4, dees not vitiate 
tbe appointment of the guardian: 33 I. C. 805; 
and 21 Mad. 167 ReU on. [P 547 C 2; P 540 C 1] 

« (b) Civil P. C. (1908), O. 32 R. 12— 
Minor defendant attaining majority during 
pendency of suit— Plaintiff is not bound to 
issue fresh summons. 

There is no provision in tho Civil Procedure 
Code requiring a plaintilT to issue a fresh sum¬ 
mons to a minor defendant after he attains 
majority. On tbe contrary the analogy of 0 32, 
R. 12, show that it is for the minor defendant 
attaining majority to elect to prccced with or 
abandon the defence. iP 647 C 2] 

sir (c) Civil P C. (19081,0 3, R. 4—Client- 
Meaning of—Guardian ad litem has right to 
appoint vakil for minor—Vakalat, how de¬ 
termined stated. 

.4 guardian ad litem has a right to appoint 
a vakil for the minor p.irty for whom ho acts as 
guardian and under O. 3. R. 4, Civil P. C. tbe ap¬ 
pointment of Ibc vakil continues in force till the 
minor dies or till it is revoked in writing with 
the Court’s permission. The word “client” in 
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the rvile in such a case means the minor and 
uthe guardian and the client’s attaining his 
majority does not determine the authority of a 
vakil appointed for him. 'P 5i7 C 1] 

(d) Limitation Act (1*^08), Art. 164 — Ex- 
parte decree aginst party attaining majority 
during pendency of suit—Application to set 
aside after 30 days is barred— Civil P. C 
(1908). O. 9, R. 13. 

i>ne f the defendants to a suit was appointed 
guardian ad iitera of his minor brother. The 
latter attained majority daring the pendecy of 
the suit but the prcceedings were continued 
without auy amendment and a decree was finally 
passed agaio'^t all the defendants. More than 
thirtv d lys after the date of the decree the quon¬ 
dam minor applied to set the decree aside alleg¬ 
ing that so far as he was concerned the decree 
was ex p.irto. 

that assuming that the decree was ex- 
parte acainst the applicant his application was 
barred by limitation inasmuch as it was made 
r.tore tbau thirtv davs after the date of the 
decree the applicant having had knowledge of 
the proceedings and the decree all along. 

[P 547 C n 

L. .1. Govtndara(jhava Aiyai —for Ap¬ 
pellant. 

T. T’. Venhatarama Aiyar, S. Varada^ 
'ha ria r s.nd li. Rajogopala Aiya? —for 
l^espouilents. 

Sadasiva Aiyar, J.— This is an ap¬ 
peal hv defendant 3 in the suit against 
the order of the District Court refusing 
his application to set aside the decree 
I^assed against him. That application to 
set aside treated the decree as an ex parte 
decree so far as he was concerned. Turn¬ 
ing to the decree itself. I hod the word¬ 
ing is as follows: 

“This suit coming on for bearing in the pre- 
sencp of ^fessrs T. V. Venkatarama Aiyar and 
R. Subbarayudu, Vakils for the plaintiffs and 
Mr. M Chenga}. ya. Vakil for defendants this 
Court both order and decree that plaiutifls do 
recover from the family properties of all the de¬ 
fendants Rs. 4,204-0-2 and from defendant 1 
personally and from the family properties of all 
the defendants Ra. 1,459-0-0 etc.” 

Thus on the taco of it the decree was 
passed against all defendants 4 including 
the appellant (defendant 3), in the pre¬ 
sence of and after hearing their vakil 
and it is therefore, on its face not an ex 
parte decree against him. The suit was 
brought on a promissory note executed 
by or under the directions of the father 
of defendant 4. Defendant 3 was a minor 
about seventeen years old when this suit 
was brought in July 1911. The decree 
was passed on 2ad December 1912. De¬ 
fendant 1 the managing member of the 
defendant’s family was appointed guar¬ 
dian of the minor defendants. 3 and 4 on 
the 4th August 1911, and he executed a 
vakalat bo Mr. Chongayya to conduct the 


common defence on behalf of himself and 
of the minor defendants 3 and 4. De¬ 
fendant 3 states in his affidavit that -he 
attained majority about February 1912, 
and it may be taken as true. Mr. Chen- 
gayya. who was appointed his vakil when 
he was a minor in August 1911, continu¬ 
ed to represent him till the decree was 
passed in December 1912. The record 
was however not amended after February 
1012 by describing defendant 3 a? hav¬ 
ing become a major. 

On 20th January 1913, defendants 
presented tlie petition to the Dis¬ 
trict Court to set aside the decree as 
against him treating it as 1 said before 
as an ex parte decree. The affidavit in 
support of this petition significantly 
omits to state that he was not aware of 
the proceedings which were taking place 
in the Court with himself as a 
both before and after February 
(when he became a major). Para 1 o 
the affidavit says: « 

“The plaintiff did not issue notice to me 
I attained majority and did not 
record. I was unrepresented in the suit a 

1 attained majority. The decree therefore 
ex p.trte so far as 1 am cencerned.’' 

Then paras. 2 to 9 of tho affidavit at- 
tack the jdaintiffs claim and the ovidenc 
let in by the plaintiff in the casO- 
fact the grounds mentioned in the , 

2 to 9 are exactly those which won 

advanced (and which have been subs a 
tially advanced by the other •- 

in an appeal from the District 8 
decree. There is not a word in ^ ^ ? 
davit to indicate that the . J 

dants 1, 2 and 4 were nob .jj, 

suit properly or that they omitted n 
duce any evidence for the common ^ 

fence so as to prejudice defendant • 

here wish to emphasise what delen 
says in his affidavit that he was u 
presented in the suit only after . 
attained majority. So far as repres 
tion before February 1912 is cone 
the affidavit clearly implies that e 
properly represented. Treating 
an application to set aside an ex P , 
decree i. e., as an application n 
O. 9. R. 13. the application falls und 
Art. 164, Limitation Act, and as 
plaintiff in his counter affida'i 
the lower Court alleged that t e 
pellant (defendant 3) was aware 
along of the proceedings in J 

the time for the calculation of 
be^an on the date of the decree, wnic 





1918 SUKDRAMA. V. PaTTABHIRAMIREDDI (Sadasiva Aiyar, T.) Madras 547 


also the date of the applicaot’s know¬ 
ledge of the decree. Thirty days there¬ 
from expired on Ist January 1913, and 
the application presented on 90th Janu¬ 
ary 1913 was, therefore, clearly barred. 
(The belated affidavit filed in this Court 
that defendant 3 got knowledge of the 
decree within thirty days before his ap¬ 
plication cannot be believed under the 
circumstances. On this short ground of 
limitation, this appeal can be at once dis¬ 
missed, taking as correct the appellant’s 
own presentment of his case as one aris¬ 
ing under the law relating to the setting 
[aside of an ex parte decree. 

As, however, other aspects of the case 
involving other legal questions were 
strenuously arguel, I shall shortly con¬ 
sider them also. I think there is much to 
be said in favour of the view that it was 
-not an ex parte decree at all. .A guardian 
[for the suit has a right to appoint a vakil 
ifor the minor party (for whom he acts as 
jguardian) till the decree is passed in the 
suit. Under 0. 3, R. 4, the appointment 
of the vakil continues in force until deter¬ 
mined (l) with the leave of the Court, (2) 
by a writing signed by the client or the 
pleader, or until the client or the pleader 
dies or until all proceedings in the suit 
are ended so far as regards the client The 
"client” is the minor party anl not the 
jguardian. The vakalat, therefore, given 
by the guardian continues in force till 
the minor dies or till it is revoked in 
jwriting with the Court's p'^rmisslon. The 
jclient’a attaining his majority does nob. 
[according to O. 3, H. 4, determine the 
lauthority of a vakil appointed for him. T 
am, therefore, clear that the petition it¬ 
self (as ane for setting aside an ex-parte 
decree) was wholly misconceived and on 
that ground also the District Judge’s 
order can bo uphold. (I. of course, assume 
that the guardian was validly appointed). 

Then it was argued that this might 
be treated as a petition under S 151, 
Civil P. C., (the section which saves the 
inherent power of the Court to do sub 
stanbial justice). The answer to this argu¬ 
ment is that the petition itself indicates 
that substantial justice has not suffered, 
except in so far as the erroneous conclu¬ 
sions (if any) of the District Judge on the 
facts and law are concerned, and such 
erroneous conclusions can be set aside as 
regards the appellant also in the princi¬ 
pal appeal against the decree itself filed 
by defendants 1, 2, and 4. Further, there 


is no appeal to this Court against orders 
on petitions filed under S. 151, Civil P.C., 
unless they fall under the category of 
orders from which appeals aro allowed 
by the other provisions in the Civil Pro¬ 
cedure Code. Lastly, even treating this 
appeal as a petition to revise (under 
S. 115, Civil P. C.,) the order of the Dis¬ 
trict Judge (refusing to re-opon the case 
on the petition filed under S. 151). this 
is not at all a fit case to exercise the rcvi- 
sional powers under S. 115, and the rea¬ 
sons why it is not a fit case have 1 con 
sufficiently indicated already. Furflier, T 

« 4 

am nob sure that there has been any 
irregularity at all in connection with the 
trial of the case so far as defendant 3 is 
concerned, much less a material irregu¬ 
larity. There is no provision in the Cole! 
requiring 'the plaintiff to issue a freshj 
summons to a minor defendunt after he' 
attains majority. On the contrary, the! 
analogy of 0 32. R. 12, (which i elates to' 
a minor plaintiff attaining majority) 
shows that it is for the minor defendant 
attaining majority to elect to proceed 
with or abandon the defence, and after he 
so notifies his election, the title of the 
suit may have to be changed as A.B. late 
a minor hy C. D guardian for the suit, 
hub now having attained majority.” As 
regards the irregularity under 0. 32, 
R, (4), hy which notice is require! to be 
given to the minor himself before a guar- 
di.an is appointed for him in a suit, it is 
difficult to realize the reasons of tlierule 
as enunciated hy the Fiegislature in such 
very wide language. Supposing the minor 
is an infant, a month old, it is iuipossible 
to apprtciate why the Legislature re- 
quires notice to be given directly to this 
infant in arms before the guardian for the 
suit is appointed for this infant. In fact, 
it is incapable of receiving and under¬ 
standing the notice. (Tt was probably on 
that ground that the High Court on the 
recommendation of the Rule committee 
has on 2nd March 1914 amended this 
O 32. R 3 (4), by deleting the words 
‘‘to the minor”). As under 0. 32, R. 15, 
the provisions contained in R. 3 (4) are 
made applicable also to lunatics or idiots 
it is difficult to see that the Legislature 
could have intended notice should go to a 
lunatic defendant who cannot understand 
the notice before a gmrdian in the suit is 
appointed for him. 

In the next place, oven if this was ar-' 
irregularity, it did neb vitiate the a| 1 
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ipointment of the guardian and 1 need 
ionly refer to Bam v. Tarak 

Teivari (l) on this point the same case as 
14 A. L. J. 589. Further, in a much 
stronger case where majors were treated 
as minors from the very beginning, it was 
held in liamachari v. Duraisnmt Pillai 
(2) that they were estopped from re¬ 
opening the matter even by a fresh suit 
if they had knowledge of the proceedings 
and kept silent. In the result, I would 
dismiss the a[)peal with costa. 

Ayling, J.—The only point in the case 
on which 1 feel doubt is that arising from 
the strict wording of Cl. 4, 0.32, R. 3, 
and this. I must confess, has occasioned 
me consifloriihle ditliculty. It has been 
argued with much force for appellant, 
that this clause renders any order of ap¬ 
pointment of a guardian ad litem without 
the prescribed notice absolutely null and 
void. On the other hand a Bench of the 
Allahabad High Court, in a judgment 
which my learned brother is prepared to 
follow, Bambrichk Bam v. Tarak Teioari 
(l), has treated the absence of notice as 
a mere irregularity and that too in a case 
much stronger from the minor’s point of 
view than the one with which vve have 
to deal. In the Allahabad case, the 
guardian appointed was an oflicial of the 
Court, who, in fact, made no defence of 
the minor s interests. In the present case 
the guardian appointed was the minor’s 
own brother, who was himself a party, 
whose interests were apparently identical 
with those of the minor, and who stre- 
nously contested plaintiff’s claim. In fact 
the objection on the ground of lack of 
notice does not seem to have been taken 
in the lower Court and is p. purely techni¬ 
cal one, based on no real grievance to the 
minor, and apparently raised solely for 
the purpose of delay. In such circum¬ 
stances. I am not prepare 1 to differ from 
the conclusion arrived at by my learned 
brother. If the appointment of defendant 1 
as petitioner’s guardian be treated as 
valid, I am satisffed that the appoint¬ 
ment of the vakil engaged by him on the 
latter’s behalf did not terminate with 
petitioner s attainment of majority and 
that petitioner cannot be treated as not 
represented at the close of the case. I 
agree that the appeal should bedismissed. 

_^'N./b.K. Appeal dismia^ed. 

1. (1016) 33 I C fi05. ' 

2 (1898) 21 Mad 167. 
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Wallis, C. J. a^d Seshagibi Aiyab.J, 

Doraisami Padayachi and another — 
Plaintiffs—Appellants. 

V. 

Vaithilinga Padayachi and others — 
Defendants—Respondents. 

Second Appeal No. iST-oof 1914, Deci¬ 
ded on 23rd February 1917, against 
decree of Sub-Judge, Kumbakonam, inAp- 
peal Suit No. 491 of 1913. 

(a) Specific Relief Act (1 of 1877), S. 21— 
Contract to refer dispute to arbilralion— 
Suit is barred— Reference to arbitration 
pending—Suit is not maintainable. 

A contract to refer a dispute to arbitration con* 
fers on tho parties a right to have the question 
decided -by arbitrators and not by suit, TbisiiJ 
a substautivo right of an important obaracter. 
and S. 21, bars a suit pending disposal of tbe re¬ 
ference by the arbitrators. lP 549Clj 

The institution of a suit after the contract to 
refer is a sufficient refusal to perform such con¬ 
tract to bar the suit under S. 21, Specific Relief 
Act. 33 .1)/. 315. IP 6490 U 

(bj Civil P. C. (1903), Sch. 2, Para. 22- 
Contract to refer to arbitration—Right ac¬ 
crued before enactment of Act of 1908 
not affected by repeal of Specific Relief Act 
(1 of 1877). S. 21. 

The repeal of S. 21, Spec fle Belief Act by Cl 22- 
Sch. 2, Civil P. C., does not aflect a right wbicb 
had secured under tt e foriner Act wbero tbe con 
tract to refer was made before the eoactojent o 
Act 6 of 1908. [p 649 Cl. 9) 

(c) Specific Relief Act (1 of 1877), S. 21 
Death of arbitrator restores right of parties 
to suit—Limitation commences from dale o 
death. 

The death cf the arbitrator however 

dispo-ing of tho reference removes tho bar create 

by S. 21 .aud restores to the parties the rig^* ® 

suit, and time commences to run for lb® 

from the date cf tbe arbitrator's death. ^ ^ -i 

[p 549 C 21 

Per Wallis, C. J, — Whether the effect of 9- 
is merely to suspend, tbe running of tim© 
the Limitation Act or to bring tbe case uod® 

Art. 120 of the latter Act, the cause of action for 
a suit arises only when, by the death of tbe ar * 
trator, further proceediucs in the arbitration 
came impossible, [P 549 C 21 

(d) Interpretation of Statutes—RepealioS 
Act—Vested right is not affected. 

Per Seshagiri Aiyar, J .—A right ol 
granted under a repealed Act is not affected J 
the new Act. . 

A vested right is not ordinarily taken ^^*7 / 
a new Act {V 549 C 2; P 550 C IJ 

(e) Specific Relief Act (1 of 1877). S. 2 

Right created by S. 21 operates as ^ 

suit so long as arbitration is operative— © 
ference to arbitration pending—Inslilolt©“ 
of suit would be overt Act indicating inlen 
tion not to perform contract. • / 4 » 

Tbe right created by S. 21, Specific Belt©' Act, 
is not a mere incident of processual law and it 
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operates as aa eSective bar to a suit so long as 
the arbitration is operative. [P 550 0 1] 

The institution of a suit pending a reference to 
arbitration would bo an overt act on the plain- 
tiS's part indicative of an intention not to per- 
iorm the contract entered into by him. 6 All. 
57, Expl. ; 23 Cal. 956, Dist. [P 550 C Ij 

(f) Limitation Act (9 of 1908), Art. 120 — 
Death of arbitrator—Suit on matter referred 
is governed by Art 120. 

A suit instituted, after the death of the arbi¬ 
trator in regard to matters referred to and not 
disposed of by him is governed by the residuary 
Art. 120. [P 551 C l] 

R. Kuppusami /or Appellants. 

S. Miithiah Mudaliar — for Kespon- 
dents. 

Wallis, C. J. —The answer to tiie Full 
Bench reference being against him, Mr. 
Kuppusami xViyar for the appellants has 
relied on another of the grounds taken 
here and in the lower appellate Gourt, 
that time did not run bebsveen 8th March 
1906, the date of the reference to arbi- 
trabion, and 31st October 1910, when it 
is alleged the arbitration proceedings 
came to an end by the death oc the arbi¬ 
trator. S. 21, Specific Relief Act provi, 
ded that 

“if any parson who has made such a contract (to 
refer to arbitration) and has refused lo per* 
form it sues in respect of any subject which he 
has contracted lo refer, the existence of such a 
contract shall bar the suit". 

As to this, I agree with Richards, J., 
one of the referring Judges in Ram 
Kumar Singh v. Jagan ^ohanSingh[l), 
that the institutdon of a suit after the 
contract to refer is a sutficiant refusal to 
perform such contract to bar the suit 
under tlie section. The result of this pro¬ 
vision, while it was in force, was, it seems 
to me, to bar the plaintiff’s right to sue 
for dissolution of partnership so long as 
^tha arbitration had not broken down or 
the other side had not refused to go on 
with it. If the arbitration had become 
impossible as by the death of the arbitra¬ 
tor, or the other side had rofusel to go 
!on with it, S. 21 would have ceased to 
operate as a bar to the plaintiff. The 
question then is what is the effect to be 
attributed to the removal of this statutory 
bar by the repeal of this provision of S. 21 
by 3. 22, Soh. 2, Civil P. C., 1908. 

The effect of the provision, while it was 
in force, was to confer upon the other 
Iparties to the contract a right to have the 
question decided by arbitration and, not 
by suit and this was a substantive right 
of an important character. This being so, 


the repeal of this provision of S. 21, Civil 
P. C., 1908 did not affect the right 
of the other parties to the contract which 
had accrued under it (General Clauses Act, 
1897 S 6 (c)) and consequently if the 
plaintiff had brought the present suit im¬ 
mediately on the coming into force of the 
Code, he would still have been liable to be' 
met by a plea foundel on the repealed pro -' 
vision, and it was only when by the death 
of the arbitrator in 1910 further proceed 
ings in the arbitration became impossible 
that the plaintiff's right to sue was res¬ 
tored to him. It is, I think, clear tliat 
the special provision in S. 21 prevented^ 
time running against the plaintiffs under' 
the Limitation Act while it was in force, 
and whether t!ie effect of this provision 
\vas merely to suspend the running of 
time under the Limitation Act, or to take 
the case out of the article and bring it 
under Art. 120, in either case, the suit 
would be within time. I may say how¬ 
ever that I do not think that the Judicial 
Committee should be considered in 
Nrityamoni D.issi v. Lakhau Ghunder 
Sen (2) to have departed from the view 
clearly expressed in Somi Ram v. Kayi. 
haiya Lai (3). Wo allow the appeal re¬ 
verse the decree of the lower Gourcs, and 
remand the case far disposal according 
to law. Costs incurred hitherto to abide. 

Seshagiri Aiyar, J. — The points 
raised by Mr. Kuppusami Aiyar on this 
saconl occasion are by no means easy of 
solution. Upon one point my mind is 
clear. The parties referred the matters 
in dispute to arbitration before the now 
Code of Civil Procelare came into 
force. At that ti ne the rights of the 
parties were regulated by S. 21, Specific 
Act. That section says that the exis¬ 
tence of a contract to refer ‘ shall bar the 
suit.” Mr. Muthiah Mudaliar's ingenious 
argument that the bar affects only the 
agreement to refer and not a pending re 
ference is obviously untenable. As I read 
the section, a right is conferred on one of 
the parties to a contract to prevent the 
other from enforcing his rights otherwise! 
than through the tribunal chosen by the 
parties. Such a right cannot be said to 
be a mere incident of processual law. It 
is well established that a right of appeal 
granted under a repealed Act is n ot af- 
'”2VaY R' 1910 P 0 90=33 I 0 462=43 Cal 
GOO (P C). 

3. (1913) 35 All 227=19 I 0 291=40 I A 71 
(P C). 


1. (1911) 33 All 315=9 I 0 80. 
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fected by the new Act. Colonial Sugar 
Ri'fining Company v. Irving {\), Sada- 
Siva PilLai v. Kalappa Mudaliar (5) and 
Nana v. Sheku (GJ. A vested right is 
not ordinarily taken away by a new Act 
Gopeshwar Pal v. Jihan Chandra (7). 
Applying these principles, it seems to me 
that S. 2d Sch. 2 to the new Civil P. C., 
did not deprive the defendant of the 
right which he had of objecting to the 
suit, the matter in dispute having been 
referred to arbitration. It foilo vs from 
this that, so long as the arbitration was 
operative, the plaintitf was incapable of 
enforcing his rights in a Court of law. 

It is admitted that the proceedings 
were pending until October 19i0 when 
the arbitrator died. In my opinion, the 
plaintih was debarred from seeking the 
assistance of the Court till then. It was 
next argued that a hare institution of a 
suit should no., amount to “a refusal to 
perforin so as to aHract the provisions 
of S. 21. Specihc Relief Act, and that 
as the plamtitf had always expressed his 
willingness to abide by the decision of 
the arbitrator, the defendant never had 
any right to plead the bar of S. 21. 
In Bam Kumar Shigh v. Jagaji Mohan 
Singh (1) Richards, J. (as he then was) 
held in the judgment from which a 
Letters Patent Appeal was preferred, that 
the filing of a suit would amount to re¬ 
fusal to perform. Tudball, J., who differed 
from him, expressed no opinion on this 
question. The learned Judges who heard 
the Letters Patent Appeal did not ques¬ 
tion this dictum of Richards, J. In ray 
opinion, the institution of a auic by the 
plaintili would be an overt act indicative 
of an intention not to perform the con¬ 
tract entered into by him. The head- 
note to the decision in Tahal v. Bishe- 
shar (8) is somewhat too broadly ex¬ 
pressed. Tbe learnad Judges ba^ed their 
decision upon the view 

“that the contract, the exiatecce of wuicii wouH 
bar a suit under the circumstances contempluted 
by this section, must be an operative contract 
and not a contract baoken up by the conduct of 
all tbe parties to it.’’ 

If there was no enforceable contract 
itbe question of refusal to perform could 
'not have arisen. Crisp v. Adlard (9). 

4. U905) A 0 369. 

6 . {1901J 2t Mad 39. 

6 . (190G) 32 Bom 837. 

7. A I R 1914 Cal 806=24 I 0 37=41 Cal 
1125. 

8 . (1886) 8 All 57. 

9. (1696) 23 Cal 956, 


relied on by the learned vakil for the 
respondent, has no application to the 
present case. I am, therefore of opinion 
that if the plaintilT had brought a suit 
before the arbitrator died, he could have 
been prevented from enforcing his rights 
in the suit by virtue of the last clause of 
S. 21, Specific Relief Act. The further 
point, whether the period during which 
the bar operated should be regarded as 
having been merely suspended or whether 
the cause of action for the suit itself 
should be regarded as not having accrued 
until the death of the arbitrator, is one 
on which there is room for considerable 
difference of opinion. The suspension 
of the period is provided for by Ss. 14 
and 10, Limitation Act. I do not think 
that the present case is covered by either 
of the sections. Ordinarily that would 
be a sufficient answer. But the Judicial 
Committee have recently [Nrityamom 
Dassi V. Lahhan Chunder Sen (2)] given 
their general adherence to the conclusion 
expressed \n Lahhan Chunder Sen v- 
Madhsuda7i Sen (lO). That decision 
seems to lay down that apart from the 
statute, a party who is prevented from 
enforcing his claim has a general right 
that the period of his disability should 
nob count against him, although the diffi¬ 
culties in his way may nob bo of the 
nature contemplated by Ss. 14 and I5f 
Limitation Act. An examination of the 
authorities relied on in Lahhan Chunder 

Sen V. Madhiisudan Sen (10) does not 
support the general propositions laid 
down therein, but the question must be 
taken to have been set at rest by the 
Privy Council by tbeir pronouncement m 
Nrityamorii Dassi v. Lahhun Chundsr 
Sen (2). Ayling J, and myself recently 
followed Lahhan Chunder Sen v. Madhu- 
Sudan Sen (10) in Appeal against 0. 354 
of 1915. 

We had not then to consider whether 
(here was only a suspension of tbe periou 
and nob of the cause of action itself as, 
in any event, the plaintiff would 
been in time. There is an earlier decision 
of the Privy Council which seems to 
throw some doubt on this theory of the 
suspension of the cause of action. Id 
Soni Ram v. Kanhaiya Lai (3) it 
argued that the period during wbicn 
there was a fusion of the interests of the 
mortgagor and of the mortgagee should 
be excluded in calculating tbe period 

10. (1903) 35 Cal :09. 
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lowed by Art. 148, Their Iiordshipa ex¬ 
pressed the opinion that S. 9, rjimitation 
Act was against the plea. It is inferable 
from the judgment that the fusion cre¬ 
ated eitheran inability or disability tosue 
and that as S. 9 expressly enacted that 
time which had once commenced to run 
should cot be stopped by such a sub¬ 
sequent inability or disability, the period 
of fusion of the rights should not be ex¬ 
cluded. It may be possible to distinguish 
Nrityavioni Dassi v. Lakhan Chunder 
Sen (2) from the earlier case on the 
ground that no question of inability or 
disability arose in the latter But the 
extension of the principle contained in 
Nrityamoni Dassi v. Lakhan Chunder 
Sen (2) must be made with great caution. 
I think it would be more logical to hold 
that as a result of the interposition of 
the bar, Art. 91 is not applicable to the 
present case. In another case which was, 
argued subsequently, I have stated my 
reasons for invoking the aid of the resi¬ 
duary Articles whenever a specific Arti- 
;cle in all its bearings is not applicable. 
^Acting on that view, I am prepared to 
|Say that the residuary Art. 120 applies 
xo this case and that as the cause of ac¬ 
tion arose for the suit only on the death 
of the arbitrator in 1910, for as pointed 
out by the learned Chief Justice, under 
:S. 6, Cl. G, General Clauses Act, the bar 
continued till then, the suit is within 
time. The decree of the Court belosv 
must be reversed and the suit must be 
remanded for disposal on the merits. 
Costs to abide the result. 

S.N./r.K. Appeal allowed. 
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Sadasiva Aiyar and Spencer, JJ. 

Rangiah Chetty — Defendant—Appel¬ 
lant. 

V. 

V. M. Vajravelu Mudaliar —Plaintiff 
—Respondent. 

Second Appeal No. 1431 of 1915, De- 
cided on 22od February 1917, against 
decree of Sub. Judge, North Arcot, in 
Appeal Suit No. 142 of 1914. 

(a) Provincial Small Cause Courts Act 
(1887;, Sch. 2, Art. 7—Apportionment con¬ 
sequent to transfer of interest of lessor in 
portion of demised premises—Suit for ar¬ 
rears of rent after apportionment does not 
come under Art. 7. 

Per Sadasiva Aiyar, J .—A suit for arrears of 
root duo under lease after an apportionnaent has 
been made, in consequence of the 'nterest of the 


lessor having been transferred in portions of the 
demised permises, either by simultane:us agree¬ 
ment bet.veeu the parties or by one party with the 
consent of the other, is not a suit for apportion¬ 
ment coming under Cl. 7, Sch. '2 Provincial 
Small Cause Courts Act. U’ 503 C 1, 2] 

(b) Provincial Small Cause Courts Art 
(1887). Sch. 2, Art. 7--Suit for recovery of 
definite sum cannot be called suit for ap¬ 
portionment of rent. 

Even if the apportionment was made only by 
the plaintiff and he alleges it to be an equitable 
apportionment binding on the defendant, a suit 
which prayes for the recovery of dcfmits 5-um 
cannot bo called a suit for an aoportionmeut of 
rent. lPf5SC2) 

(c) Provincial Small Cause Courts Act 
(1887), Sch. 2, Art 7 —Nature of suit is to 
be determined from relief claimed—Suit for 
apportionment of rent. 

The nature of the plaintiff’s suit has to be 
found from the relief claimed by him and the 
fact that the Court may have to give findings as 
to the proper apportionment of rent does not 
alter its character. IP 553 C 2] 

(d) Civil P. C. (1908), S 102-Apportioned 
rent claimed, below 500—No second appeal 
lies. 

Where the apportioned rent claimed i.s below 
Rs. 500 there is no light of second appeal. 

iP 553 C 2] 

(e) Provincial Small Cause Courts Act. 
(1887), Sch. 2, Art. 7—Small Cause Court 
cannot adjudicate upon question of fair and 
equitable rent to be paid by tenant—Ques¬ 
tion is within province of Revenue Court. 

Per Spencer, J. (dissenting)—Art. 7, Sch. 2 
Provincial Small Cause Courts Act talies it out 
of'tbe power of a Small Cause Court to adjudicate 
upon a question of what is a fair and equitable 
rent to ba paid by a tenant to his landlord, 
having regard to the >i€ld, fertility and extent 
of a holding and similar consideration-- which 
is rather within the province of a Revcuuo Court 
for estates or a Court of original jurisdiction in 
other cases. IP ^*52 C 1] 

(f) Provincial Small Cause Courts Act 
(1887). Sch. 2, Art- 7—Lessor ceasing to 
have interest in portion of premises—De¬ 
cision as to proportion out of whole rent to 
fraction of demised premises is not cogniz¬ 
able by Court of Small Cause. 

A decision on what would bo a fair and proper 
proportion out of a whole rent to a fraction of 
demised premises in consequence ofXbe lessor ceas- 
ingto have an interest iu the remainder is beyond 
the cognizance of the Small Cause Court. 

(P 55-2 C 2] 

(g) Landlord and Tenant — Rent—Trans¬ 
fer of interest of lessor—Effect on rent. 

All reuts are, upon the transfer of the interest 
of tbo lessor, to be deemed to accrue due from 
day to day. ’[P 552 C 2] 

(h) Landlord and Tenant—Rent—Lessor 
ceasing to have interest before date on 
which rent becomes payable—He cannot 
claim rent subsequent to the date. 

Where, before the date on which the ceut be¬ 
comes payable, the lessor ceases to have an in¬ 
terest in tbo land leased, he has no claim for 
rent subsequent to that date as there is no privity 
of interest between himself and the tenant. 

[P 552 C 2] 
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T. V. Muthukrishna Aiyar —for Ap¬ 
pellant;. 

K- y. Adi(ja for K. P TjahshmanaMao 
—for Respondent. 

Spencer, J. This suit was brought 
to recover the lease amount of fruit trees 
in certain forests. A preliminary objec¬ 
tion has bean raised that no second appeal 
lies, as the suit is of a s uftll cause nature. 
The appellant's vakil answers this objec¬ 
tion by a reference to Art. 7. Sch. 2, Pro¬ 
vincial Small Cause Courts Act, which 
exempts -:uits for the assessment, en¬ 
hancement, abatement, or apportionment 
of the rent of immovable property. 
From the definition of "rent” in S. 105, 
T. P Act and from the definition of''im¬ 
movable [iroperty" in the General Clause 
Act, and from the use of the word "appor¬ 
tionment” in S, 3G of the former Act. I 
have little hesitation in thinking that tiie 
article in question covers a suit of this 
nature. Where, as here, there has been a 
transfer of a part of the lessor’s interest 
through a decree of Court, the application 
of S. 36 is exclude! by S. 2 (d) of thesamo 
Act vi'le Mathewsoyi v. Shaam Sunder 
Sinha (l). Bat in order to determine 
what legaUignificauce should he given to 
the word apportionment,” we may look 
to tlie section and see in what sense the 
word is used where it occurs in other 
euacbraents. 

Wheiea definite extent of land isleased 
for a certain term upon a rent for a fixed 
sum and the lessor brings a suit upon 
his contract, I do not think that the 
jurisdiction of the Small Cause Court 
would be taken away by Art. 7 merely 
because the liabilities of more parties 
than one would have to be adjusted by 
an arithmetical calculation before the 
Court could arrive at a decision in the 
suit. But from the whole tenor of Art. 7 
il think it was intended to take it out'of 
ithe power of a Small Cause Court to ad- 
,judicata upon a question of what is a fair 
;and equitable rent to be paid by a tenant 
to his landlord, having regard to the 
yield, fertility and extent of a holding 
and similar considerations, as that is 
rather within the province of a Revenue 
Court for Estates or a Court of Original 
Turisdiction in other oases: vide Gopi 
^ath Ghose v. Kedar Nath Chuckerbutty 
(2). Now in the present case, the original 
lease covered the fore st proluce of two 

1. (190C) 33 Cal 766. “ 

2. (1875) 25 W R 426. 


villages, Maharajapuram and Nissanga- 
durgam. By a decree in another suit the 
plaintiff lost his title to Nissangadargatn, 
and therefore in this suit the District 
Munsif had to decide under issue 1 what 
would be a fair and proper proportion 
out of the whole rent to be allotted for 
the produce of the Maharajapuram forests 
when the relative value of the produce 
of the trees in each village had not beenj 
ascertained. Hedecided that the plaintiff's! 
demand for one third of the whole rent* 
wa? not excessive under the circum-^ 
stances. In doing so he wont further than 
a Small Cause Court having pecuniaryf 
jurisdiction over the suit could have 
gone I would therefore disallow the re¬ 
spondent's objection. I proceed then to 
the merits of this appeal. 

On the admissions and findings of fact 
it appears that blie lease was for ten 
years from 1901, that the year began on 
27bh February and ran bill 26th Febrn- 
ary of the next calendar year, that 
rent was payable in three instalments 
each year, viz., on loth, May 15th 
November and 15th, February and that 
the plaintiff’s title to the viilageof Maha¬ 
rajapuram was determined by the con¬ 
firmation in December 1907 of the sale io 
Court auction in execution o' a decree. 

T consider that the Subordinate-lodge 
was right in his view that all rents are 
upon the transfer of the interest of the 
lessor, to be deemed to accrue due from 
day to dav. Vide LnkshminaranuppO’ v. 
Melothramnn Nair (3) and Randip^"^^' 
zil Knuhisoio v. Alnkandiyil Parkur^ 
Chathu (4). No doubt in a suit 
between the lessor and the assignee ofj 
his interest, the lessor would be entitled 
to have the rent apportioned betweec 
them according to the duration of their^ 
respective titles, irrespective of the 
dates when the rent became payable by 
the tenant. But the lessee was under 
his contract not liable to pay the instal-j 
ments before the dates appointed for tbe| 
payment thereof. 

Therefore the plaintiff was by his con¬ 
tract entitled to collect the instalmeol^ 
which fell due on 15th May and Ifi^b 
November 1907, But as his ownershipl 
ceased in December, there was 
privity of estate between him and thej 
lessee thereafter. Accordingly he was 
not entitled to recover from the lesgggl 


3. (1903) 26 Mad 640. 

4. (1915) 38 Mad 86=17 I 0 933. 
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tho amount which fell due ou 15th 
February 1903, and the lessee, who pro¬ 
duced a receipt (Ex. l) for the rent of 
Fasli 1317 paid to the purchaser at the 
Court sale, could clairn that he had a 
good discharge for the third iustalment 
of the year 1907 and 1908 I need not 
discuss the other contentions of the ap¬ 
pellant as they must fail on the findings 
of fact of the lower Courts. In tho 
result I hold that instead or the plaintitf 
:jettiQg a decree for lO/lUths of tho rent 
for 1907 and 190'^, which amounts to 
10/I3th3 of Rs. llfi-10-6 or Rs. 97-3-0. 
and interest thereon, he should foi that 
year be given a decree for tho fir'^t tv.-o 
instalments that is twice Rs. 38-11-3 or 
'Rs. 77-2-4 and interest at tho rate 
allowed in the lower Court. 

Sadasiva Aiyar, J.—I regret that on 
tho question of tho niture of the suit as 
one of a small cause nature, I find myself 
unable to agree with the judgment just 
now pronounced by my learned brother. 

I shall quote portions of the 'plaint to 
establish what I consider to be the 
nature of the suit; 

“5. It was decided in Original Suit No. 131 
of 1901 on the file of the District Munsif's Oonrt 
of Sholinghur that the plaintiff has no right to 
Nisangadurgam village and forest included in 
the aforesaid proparties. By virtue of tho said 
decision, the plaintiff claims only a rateable 
amount, viz., one-third of the lease amount, i.e., 
Rs. 116-10-8 for Damodara Maharajapuram 
village enjoyed by tho defendant’s father. 

7. Romaswami CheLty, the defendant's father 
settled the lease amounts up to 1904 (at the 
above rate of Rs. llG*10-8 pet year) iu respect 
of Damodara Maharajapuram viilage enjoyed by 
him. Thetofoto the plaintiff prays that tho 
Oourt may be pleased to pass a decree for the 
amount of Rs. 319-4-3" 

made up of the instalments of rent due 
in 1906, 1907 and 1908 with interest. 
Now it seams to me clear from the 
plaint-that the plaintiff’s contention was 
that the proper apportionment of rent of 
the Damodara Maharujapuram village 
was Rs. 116-10-8 per year, that the de- 
fenlant’s father accepted that as the 
proper apportionment and that he paid 
rent for Damodara Maharajapuram village 
and forest at the rate of Rs. 116-10-3 
from 1901 (the date of tho rent deed 
Ex. A) till 1904. I am therefore unable 
to hold that this is a suit for apportion¬ 
ment coming under Cl. 7, Soh. 2, Prov. 
3m. C. C. Act. It is really a suit for 
arrears of rent due after the apportion¬ 
ment had been made either by simulta- 
’ neons agreement between both parties 
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or by one party with tlie consent of the. 
other. Even if it was an apportionment 
which was made only l)y the [daintifi, 
but which tlie plainti!!' alleges to l)o an 
equitable api)ortioninent binding on tlio 
defendant, still the suit is only a suit for 
recovery of the arrears of such appor¬ 
tioned rent and not for apportionment. 
Apportionment may ho (a) as regards 
rents of different periods of time or{b)as 
regards rents due by portions or fractions 
of the denrises. But whiLtevor bo the 
share ot the original rent which would 
be due by the defendant on an eiinitable 
apportioninont, a suit which prays lor 
tho relief of tho recovory of a definite 
sum as the share of arrears of such rent 
due to the phintilf cannot he called 
a suit for an apportionment of tb.e rent. 

In Vd'ii Pillcii v. J'lO.uijdScitHi PHhii (5). 
suit for the recovery of rent at an en¬ 
hance'! rate from a tenant holding over 
(the enhanced rate having l)eon fixed by 
the plaiutilf hiinseU as damages for use 
and occupation) was held not to bo a 
suit for assessment or enhancement of 
rent falling under Cl. 7. 

The nature of tho plaintiff's suit has 
to be found from tho relief prayed for 
by him, and the only relief prayed for m 
tho present suit is the recovery of a sum 
of money claimed to be duo as rent to 
the plaintiff. Even if tho Court lias to 
give findings as to the proper apportion¬ 
ment of rent to bo paid for tho plaint 
land, still it is a suit for the recovory of 
such a rent. As pointed out in Ghilu- 
kuri Sitdramayyci v. Venkata liaiKjayija 
Appa Rao (6), a suit for enhancement of 
rent seems to moan a suit for a 

"doclaratlon bv the Oourt as to what tho proper 
rent U payable by the tenant m all years to 

Id that case, it was held that a suit for 
enhanced Uatubadi was not a suit for en¬ 
hanced rent under Cl. 7, Sch. 2, Prov^ 
Sm. C. C. Act, and that hence no second 
appeal lay when the claim was below 
Rs. 500. I think the above decision is 

a direct authority on the present ques¬ 
tion. The Court’s duty to pfonounce 
incidental findings on questions which a 
Small Cause Court cannot finally deter¬ 
mine has never been held to change the 
character of the suit, if tho substantial 
relief prayed for makes tho suit one of a 

small cause nature. In the__r0^ul^I 

' 5. (1899) 22 Mad 149. 

C. (1915) 81 I 0 871. 
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\vould hold that no second appeal lay 
and I would accordingly dismiss the 
second appeal. Even if we allow the 
second appeal to be amended as a revi¬ 
sion petition under S. 115, Civil V. C., 
such revision petition would also have to 
be dismissed with costs, no question of 
}urisdiction or acting illegally or with 
material irregularity being involved. I 
shall not express any final opinion on the 
difficult question whether plaintiff is 
legally entitled to I0'12ths or only 2/drds 
share of the rent claimed. 

By the Court. —I'nder S. 98, Civil 
P. C., the second appeal is dismissed 
with costs. 

Appeal dismissed. 

A. I. R. 1918 Madras 554 (1) 

Srr.KCER AND Srinivasa Aivan- 

GAR. JJ. 

{Majjiga) V enkatasubba Reddi —De. 
fendant—Appellant. 

V. 

Chundi Linga Reddi —Plaintiff—Res¬ 
pondent. 

Civil Misc. Appeal No. 355 of 191G, 
Decided on 19th March 1917, against 
order of Dist. Judge, Nellore, in Appeal 
Suit No. 64 of 1915. 

Limitation Act (9 of 1908), Art. 11 A—Ap- 
plication under Civil P. C., O. 21, R. 100, 
dismissed without investigation—Person dis¬ 
possessed is not bound to bring suit within 
one year—Art. 11-A does not apply—Civil 
P C. (5 of 1908), O. 21. R. 100. 

If an application made under 0. 21, R. 100, 
Civil F. 0., is dismissed without investigation, 
the person dispossessed is not bound to bring a 
^uit to establish bis right to possession within 
one year under Art. 11-A, Limitation Act : 27 

1 C 944 and 381 C 937, Dist. [P654 C 1] 

A. Krishnasxoami Aiyar and B. Soni- 
atjya —for Appellant. 

Varadachariar —for Respondent. 
Judgment.—We agree with the Dis¬ 
trict Judge in thinking that if an appli¬ 
cation made under 0.21, R. 100, Civil 
;P. C , is dismissed without investigation, 
the person dispossessed is not bound to 
bring a suit to establish his right to pos¬ 
session within one year under Art- 11-A, 
Limitation Aat. 

The decisions in Narasimha Chetty v. 
\ijiapala Naiiiar (l) and Poniiusami 
Fillai V. Sa7nu Annual (2) related to 
orders made upon claims under O. 21, 
R. 63. There is no such change of Ian 
^uage in the rules that relate to claimg 

1. (191f>) -27 1 C 944. 

(1917) 38 1 C 937. 


made after sales in execution as there is- 
in those portions of the Code which re- 
late to claims against attachment. Un¬ 
der these circumstances the decisions un- 
der the old Code upon this point apply, 
and the appeal must be dismissed with 
costs. The District Court should have 
given a refund of the value of the stamp- 
on the appeal memo, to the appellant in¬ 
stead of including it among the costs to 
bo paid by respondent in the decree. 

S.N./r.k. Appeal dismissed. 


A. I. R. 1918 Madras 554 (2) 

Abdur Rahim and Kcmaraswami 

Sastri, JJ. 

(Lagadapati) Venkata7iagabhushanafi^ 
Petitioner. 



Ovilapati Mahalaxvii and others 
Opposite Parties. 

Civil Misc. Petn. No. 349 of I9l7. Do^ 
cided on Ist August 1917. 

(a) Godavari District Agency Rules, R-^ 
—Decree in R. 6 means as under Civil P. C. 

The .-Xgency Rules for the Godavari Disiriotdo 
not contain any definition of “decree” 
therefore, the term “ decree ’’ in R. 0 most be 
taken to mean the same thing as a decree 
the Code of Civil Procedure. [P 565 C 11 

(b) Godavari District Agency Rules, R- 6 

— Order restoring suit dismissed for default 
is not decree, _ 

t An order directing the restoration of a suit 
missed for default is not a “ decree ” within the 
meaning of R. 6, Agency Rules. tP 556 C 1) 

(c) Godavari District Agency Rules. R- 1^ 
—Petition against order of Agent does not 
lie direct to High Court. 

Rule 16 of the Agency Rules provides that all 
petitions against the proceedings of the Govern¬ 
ment Agent must, in the first instance, be sub¬ 
mitted to the Government, and then it is open 
to the Government to refer the matter to the 
High Court or to the Board of Revenue as the 
case may be. IP 556 C IJ 

P. yarayanamurihi —for Petitioner. 

P. Soviasundaram —for Opposite Paf- 
ties. 


Judgment. —Respondent 1 brought »• 
suit against the petitioner in the Court 
of the Assistant Agent in the Godavari 
District for dissolution of partnership 
and other reliefs. The suit was dis¬ 
missed for default. Then the plaintiff 
appealed to the Agent, who without hear¬ 
ing the defendant in the suit set aside 
the order dismissing the suit for default 
and directed that the suit be restored to 
the file of the Assistant Agent to be heard 
and disposed of according to law. Against 
this order of the Agent, the present civit 
miscellaneous petition has been preferred 
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asking us to direct the Agent to review 
his order according to R. 8 of the Agency 
Rules. But that rule applies only to de¬ 
crees passed by the Goverument Agent 
and to judgments leading to decrees. 

A preliminary objection is taken that 
'the order of the Agent directing that the 
isuit be restored to file is not a decree 
iwithin the meaning of the Agency Rule. 
iWe think that this contention is sound. 
The point has been decided in Pedda 
Vikrcntia Deo Garu v. Maharaja of 
Jeypore (l) following a number of other 
idecisions of this Court. There a decree 
is understood as meaning the same thing 
as a decree under the Civil Procedure 
Code, for the Agency Rules themselves 
do not contain any definition of ‘ decree.” 
We see no reason for differing from that 
interpretation. What however was ar¬ 
gued by the learned vakil for the peti¬ 
tioner was that though the order of the 
Assistant Agent dismissing the suit for 
default is not a decree, yet the order of 
the Agent setting aside that order and 
directing the restoration of the suit is 
an adjudication of the rights of the par¬ 
ties within the meaning of the definition 
of *' decree ” as given in the old Civil 
Procedure Code. But it is difficult to 
accept this contention. The right con¬ 
templated by that definition is not a 
right to the benefit of certain rules of 
procedure, that is, to have an order of 
Court set aside by which the plaintiff’s 
suit has been disposed of in his absence. 
We may observe that R. 16 of the Agency 
Rules provides that all petitions against 
the proceeding of the Government Agent 
must in the first instance be submitted 
to the Government, and then it is open 
to the Government to refer the matter 
to the High Court or to the Board of 
Revenue as the case may be. There can 
be no doubt that the Government Agent 
in this case was not justified in setting 
aside the order dismissing the suit for 
default without giving an opportunity to 
the defendant to be heard. The proper 
remedy of the petitioner is to submit a 
petition to the Government and it is for 
the Government, if it so chooses, to refer 
the petition to the High Court for dis¬ 
posal. The present petition must be dis¬ 
missed with costs. 

S.N./r.K. Petition dismissed. 

~ (iyicfar) i. crsor 
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A. 1. R. 1918 Madras 555 
AiiDCR Rahim ard Napieh, -IJ. 

Nagireddy Kondareddy and others — 
Accused—Petitioners. In re. 

Criminal Revn. No. 759 of 1916 and 
Criminal Revn. Petn. No. 614 of 1916, 
Decided on 30th April 1917, against order 
of Dy. Magistrate, First Class, Nellore, 
in Misc. Case No. 20 of 1916. 

(a) Criminal P C. (5 of 1898), S. 107- 
Facts forming subject of previous inquiry 
resulting in discharge cannot be ground for 
fresh inquiry under S. 107— Fresh material 
is necessary. 

In initialing proceedings under S. 107, Crimi¬ 
nal P. C., a Magistrate should not rely upou 
facts and information which formed the subject 
of a previous inquiry and in which the accused 
were discharged. There mnst be fre.sh materials 
available on which it can bo said that a fresh 
apprehension has arisen of a breach of the peace 
being committed by the accused. The same facts 
cannot form the subject of repeated proceedings 
either under the Penal Code or under the CrimI* 
nal Procedure Code. [P 566 C 1] 

(b) Criminal P. C. (5 of 1898),Ss. 107 and 
192—Transfer of case under S. 107 by Dis¬ 
trict Magistrate to Magistrate within whose 
jurisdiction parties do not reside—Order of 
transfer held bad — District Magistrate is not 
empowered to transfer under S. 192. 

The police reported to the District Magistrate 
of Nellore that they apprehended breach of the 
peaco from certain parties and requested him to 
take proceedings under S. 107, Criminal P. C. 
The District Magistrate without recording any 
opinion as to the apprehended disturbance of tbs 
peaco, transferred the case to the file of the Head 
Quarters Deputy Magistrate, Nellore, within 
whose jurisdiction neither of the parties resided. 
The Head Quartets Deputy Magistrate then issued 
a notice under S. 107, Criminal I*. C., to the 
petitioners: 

llehl'. (1) that the order of transfer was bad; 
(•2) that the District Magistrate could not bo said 
to have taken cognizance under S. 192, Criminal 
P. C., of a case falling under S, 107 of the Code 
within the meaning of the Code so as to enable 
him to transfer it to a Subordinate Magistrate. 

CP 657 C 1] 

(c) Criminal P. C. (5 of 1898), Ss. 107, 177 
and 528—District Magistrate is not compe¬ 
tent to transfer under S. 528 proceedings 
under S. 107 to Magistrate with no jurisdic¬ 
tion—S. 177 does not apply. 

The provisions of S. 107, Criminal P. C , do 
not fall within the scopo of S. 528, so as to enable 
a District Magistrate to transfer proceedings 
under that section to a Magistrate who has no 
jurisdiction over the matter. S. 177, Criminal 
P, C., has no application to such proceedings and 
the use of the word “ordinarily” in that section 
excludes trial of cases specifically provided for in 
S. 107, Criminal P. 0.: 1/. C. 78; 31 Oaf. 350 
and 24 Aff. 151, [P 557 0 1, 2] 

S. Swaminadhan —for Petitioners. 

P. R. Narayanswami Aiyar for E. B. 
Osbor7ie —for the Crown. 

Order. —In this case notice has been, 
issued by the Head Quarters Deputy 


la re Nagireddy Kondareddy 
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M.xgUtrafce of Nellore, callingon the peti¬ 
tioners to show cause why they should 
not give security uuder S. 107, Ciirainal 
P. C. The matter has a long history. It 
appears that in the village of Kaluvoy 
there are two factions, one headed by 
petitioner 1 Nagireddi Kondareidi who 
has under his protection a number of 
Muhomedans. someof whom are also peti¬ 
tioners in this rualter, and on the other 
side are the rest of the influential Efindus 
of that locality. For some time there has 
been a dispute as regards the right to 
play music during the inohurram before 
the Hindu temples. On the other hand 
the Hindus cl?ini the right to play music 
during their festivals before the local 
mosque. There seems to be also a private 
»iuarrel between petitioner I on the one 
side and some of the other leading Hindu 
residents of that village on the other. 
There liavo been a number of cases and 
proceedings going on since 191-i between 
the parties and, strange to say, in all 
these cases the persons accused of the 
otfences were either acquitted or dis¬ 
charged and the proceedings taken under 
S. 107, fell through. The proceedings 
now in question are the last of the series. 
Two objections are taken to thorn. The 
first is that the facts and the information 
upon which the proceedings were had, 
had already been the subject of inquiry in 
previous proceedings under S. 107 and 
also in certain criminal charges, and that 
in those proceedings and charges the pre¬ 
sent pebibioners were discharged. 

This is undoubtedly so, and further it 
is clear that there are no fresh materials 
of any importance available on which it 
could bo said that fresh apprehension 
arose of a breach of the peace being com- 
juitted by the petitioners. It is also a 
fact that since at least September 191G, 
when the police applied for proceedings 
to be taken under S. 107, there has been 
no breach of the peace. We are quite 
clear that the Magistrate was nob en¬ 
titled to initiate proceedings upon facts 
and information which had already been 
the subject of inquiry under S. 107, or 
in connexion with charges under the 
Penal Code brought against the peti¬ 
tioners, The same facts cannot form the 
subject of repeated proceedings either 
'under the Penal Code or the Criminal 
■Procedure Code. If fresh facts had oc¬ 
curred upon which the police and the 
Magistrate were apprehensive that there 


was a likelihood of a breach of the peace, 
then there would have been justifica¬ 
tion for the initiation of proceedings 
under S. 107. If there had been any such 
information forthcoming, it was the duty 
of the Magistrate to set out the substance 
of such information in the proceedings, 
bub on looking at the preliminary order, 
we find that the information therein re¬ 
ferred to is only what had already been 
before other Magistrates in conuoxion 
with other proceedings and had been the 
subject of orders which must be taken 
to be final so far as those matters are 
concerned. The wording of the notice, 
we may also point out in passing, is 
vague to a degree. All that is stated 
there is that: 

“scvftu por6on< beaded by KouJ;kceddl 

the tirst accused, a rich and influential resident 
of Kaluvoy, are addicted to crimes of violonM 
aud others involving a breach of the peace and 
threatened injury to the lives and property of 
several person'* and there is an ioiinincut danger 
of a breach of the peace." 

It does not at all state when these 
threats were uttered, who are the persons 
who were threatened and when this 
apprehension of a breach of the peace 
arose. Wo think that this above objec¬ 
tion is good in law and the proceedings 
must he quashed on that ground. But 
there is also another valid objection to 

these proceedings. Under S. 107, Cri¬ 
minal P. G., it is the District Magistrate 
or Sub-Divisional Magistrate or any 
Magistrate of the first class, who is in¬ 
formed that a person ia likely to oomECi" 
a breach of the peace, that may require 
such person to show cause why he shoulu 
not be bound down. Sub-S. (2) 
that: .. 

"proceedings shall not bs taken under * 
tion unless the person informed against ana 
place v/here tbe breach of the peace like y 
occur, ate within the local limits of the 
trate’s jurisdiction." 

From the operation of this provision 
the District Magistrate is excepted in so 
far that he can take cognizance of ® 
matter like this, if either the person 
informed against or the place where t 
breach of the peace is likely to occur i 

within the local limits of his jurisdiction. 
Then sub-S. (3) empowers a Magistra 
who is not authorised to act un 
sub-S. (1) to order the arrest of a person 
who is likely to commit a breach of 
peace, and send him to the Magi® ^ 
who is empowered to institute proc^ 
ings under the section. These provision 
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of S. 107 seem to us to be very specific 
and clear in laying down this imperative 
prohibition with regard to Magistrates, 
other than a District Magistrate. Now 
a Magistrate cannot be said to have taken 
proceedings under S. 107 until he issues 
notice to the person charged to show 
cause wiiy he should not be proceeded 
against under that section. In this case 
it is clear that the police reported the 
matter to the Distaict Magistrate who 
ordered, without stating that in his opi¬ 
nion as head of the district there was a 
likelihood of a breach of the peace, the 
case to be transferred to the file of the 
Head Quarters Deputy Magistrate within 
whose jurisdiction neither the accused 
resided, nor was the place where there 
was a likelihood of the breach of the 
peace occurring situate. It was the 
Head Quarters Deputy l^Iagistrate of 
Nollore, that issued notice to the accused 
under S. 107 and ho must, therefore be 
taken to have initiated proceedings under 
that section. It was suggested that under 
S. 192, the District Magistrate could 
make over the case to the Head Quarters 
Deputy Magistrate before any notice was 
issued. S. 192, Criminal P.C., is a general 
section which empowers a District Magis¬ 
trate to transfer any case of whicli he 
has taken cognizance, for inquiry or trial 
to any Magistrate subordinate to him. 

In the matter of proceedings under 
S. 107, it could not be said that a Dis¬ 
trict Magistrafo, to whom the Police 
reported certain facts, had taken cogniz- 
anoe of a ense against the accused by 
reason of that fact alone. Nor do we 
think that S. 528, Criminal P. C., em¬ 
powers the District Magis>Lrate in a case 
under S. 107 to make over the initiation 
of proceedings to a Migistrate who has 
no local jurisdiction over the matter. 
That is a general section which empowers 
a District Magistrate to withdraw any 
ease or recall any case on the file of a 
Subordinate Magistrate and make it over 
to any such Subordinate Magistrate. But 
S. 107 is a specific provision dealing with 
certain preventive proceedings and its 
sub-S. (2) expressly prohibits proceed¬ 
ings being instituted except by certain 
Magistrates. It is the District Magis- 
trate or Sub-Divisional Magistrate or any 
other First Class Magistrate who is in 
executive charge of a certain area that is 
the best person to judge whether there is 
a likelihood of a breach of the peace 
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within the local limits of his jurisdiction 
and whether it is necessary or do9iral)l0 
that preventive proceedings should be 
taken under S. 107. It appears to us 
that the legislature purposely left it to 
the discretion of such a Magistrate to, 
say whether proceedings ought to be' 
taken or not, and in this respect the pro-j 
vision of S. 107 stands on a very ditYerentj 
footing from the provision of S. 177.1 
S. 177 says : 

“Every offence shall ordinarily be inquired 
into and tried by a Court within the local lin.its 
of whoso jurisdiction it was committed." 

Here the legislature has, advisedly, 
used the word 'ordinarily' which does 
not occur in S. 107. This view of the 
law finds support from a number of rul¬ 
ings, see Nirbikar Chandra Mulcherjee 
V. Emperor (l), Surjya Kanta Roy 
Choxvdhry v. Emperor (2) and King-Em- 
peror v. Mnxina (3). The proceedings, 
therefore, in this case were without 
jurisdiction. On these as well as the 
other grounds already mentioned, the 
proceedings must be set aside. 

S.N./u.K. Petition alloxved. 


1 . (1909) 1 I C 78. 

2. (1904) 31 Cal 350. 

3. (1902) 24 All 151. 
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Wallis, C..]..Bakewell and KiniAUA- 

swAMi Sasthi, J.f. 

(f'emu) Rangiah Chctly— lYefomVint — 
—Ai'.i)ellant. 

V. 

V. M. Vajraveht Mudaliar — IMaintitt 
Respondcut. 

Letters Patent Appeal No 57 of ]1)17. 
Decided on 12th S 8 ptomi) 0 r 1917, against 
judgment of Sadasiva Aiyar, J., in Second 
Appeal No. 1431 of 1915, reported in 
A. I. R. 1918 Mad. 551. 

(a) Transfer of Properly Act (1882), S. 36 
—Rule in S. 36 thouid be applied to execu¬ 
tion sales. 

Section 36 embodies a rule of justice, equity 
and good conscience which should bo applied to 
execution sales: 3S Mad. 80 and 20 Mad. 510 
Poll.; 33 Cal. 786, not Foil.; 21 Cal. 383, Dist. 

[P 558 C IJ 

(b) Provincial Small Cause Courts Act 
(1887), Art. 7—Suit for rateable portion of 
stipulated rent by reason of fraction of de¬ 
mised premises not having been delivered to 
lessee is not suit of Small Cause nature — 
Civil P. C., S. 102. 

A suit for a rateable portion only of stipulated 
rent by reason of a fraction of the demised pre¬ 
mises not having been delivered to the lessee in¬ 
volves a question of apportionment in the ab- 
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sence of any adjustment by the parties and is 
therefore not a suit cf a small cause naturs, A 
second appeal would therefore lie from a decree 
in such a suit. [p 559 c 1 ] 

T. V. MiithukrisJuia Ayyar — for Ap- 
pellaofc. 

K. P. Lakshmana Rao —for Respoo- 
deofc. 

Judgment.—The learned Judjies have 
differed on the question whether a second 
appeal lies to this Gomt. and that de¬ 
pends upon the qjiestion whether the 
present suit is one of asmall cause nature, 
and if it lie a suit for the apportionment 
of rect it is not of a small cause nature: 
see Art. 7, Sch. 2. Provincial Small 
Cause Courts Act. The plaint in this 
case recites that the lessee failed to get 
possession of a portion of the demised 
Iiremies hy reason cf a decree against the 
lessor. The plaintiff who sues for rent 
claims only a rateable amount, namely, 
one-third of the stipulated rent or Rupees 
116-10-8 a year. He does not allege that 
the rent had been apportioned at this 
figure hy consent of the parties, but only 
that the defendant had settled the claim 
for rent up to 1904, on what terms he 
does not say. The finding is that there 
was no agreement about it, and, there¬ 
fore. it is is quite clear that the suit did 
involve an apportionment of rent and 
could not have been decided without it, 
that, therefore, it was not a suit of a 
small cause nature and that a second ap¬ 
peal lies. The Letters Patent appeal 
mast be allowed with costs and we must 
proceed to dispose of the second appeal. 

The only ground taken is that the 
lower Courts were wrong in apportioning 
the rent between the original lessor and 
purchaser of his interest in execution at 
Court sale. S. 36, T. P. Act, provides 
for such apportionment, and although it 
is no doubt true, under S. 2 (d) of the 
Act. that it dees not apply to sales in 
execution, yet the section embodies a rule 
of justice, equity and good conscience 
'which we think should be applied. That 
appears to be the view taken by this 
Court in Randipiirazil Kunhisow v. Alu- 
kandiyil Parkum Mulloli Chathu (l), 
following Lakshmi7iaranappa v. Melo- 
thraman Nair {2). The case reported as 
Satyendra Nath Thakur v. Nilkantha 
Singh (3) was a case of a transfer of the 
lessee's interest and it is unnecessary for 

iT(1912) 88 Mad 86=17 I C 9-33 

2. (1903) 26 Mad 640. 

3. (1894)21 Cal 388. 


us to consider it. With great rspect 
we are unable to follow the decision in 
Alalhewson v. Shyayn Suyider Sinha (4). 
In this case the (juestion may depend upon 
the teniis of the contract of sale, and 
neither the sale pioclamation nor the sale 
certificate have been produced and in the 
absence of an\ evidence we must presume 
that what was sold was simply the land. 
The second appeal therefore fails and is 
dismissed witli costs. 

S.N./r.k. _ Appeal disjuissed. _ 

• 1 . (1900) 33 Crtl 76G. 
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SaDASIVA AIYAU and Sl'ENClSU, -M. 

Samayidan Karakat Etathil Karnavan 
Ryrappan Nambiar —Defendant—Appel¬ 
lant. 

V. 

Manikoth Velliiva Vettil Raman^o.n\- 

hiar and others —Plaintiff'and Defendants 

—Respondents. 

Second Appeal No. 1490 of 1914, De¬ 
cided on 8th February 1917, against de¬ 
cree of Sub-Judge, North Malabar, in 
Appeal Suit No. 418 of 1912. _ . 

(a) Malabar Law— Panayam—Meaning o . 

stated. , 

The word ‘panayam’ when used in 
executed in Malabar means a mortgage. 1 
property governed by the panayam a®® , 

immovable property. t* f . . 

(b) Mortgage—Simple—Transfer of in 
est need not be expressed in mortgage c • 

A formal transfer of interest is an elemen 
mortgage which need not be r 2l 

mortgage document. o » of 

(c) Interest—Mortgage decree—Rate 
interest should be as contracted be w 


parties —Mortgage. , 1 * a for 

Where a mortgage document stipulate 

the repayment of a certain amount to the 

gagee within a specified time, ® 

covenant to pay implied therein and the 

ment constitutes a simple mortgage, 

merely a charge under the Transfer of Ffop 

Act: 10 Mad 609; and 29 IX'. 605. Dist. 

A mortgage decree should provide for m 

at the contract rate between the parties . .-g 

date fixed theiein for repaymeut of the mo g 

amount and not 6 parent interest. - p 

rp 659 C 2 ; P 660 O jJ 

D. Chamier and K. Govinda 
for Appellant. . ^ 

J. h. Rozario and A. Sivarayna 
—for Respondents. qn 

Sadasiva Aiyar, J. —Defendant 
is the appellant in this second ^ 
The suit is brought upon a panayam 
of 1883 to recover, by sale of the pr^ 
perty mentioned in the deed, the s 

of Rs. 400, principal and interest at 

per cent, per annum, from the date 0 
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bond till date of repayment. The lower 
appellate Court deoidod against the con- 
"tentions of the defendants and gave the 
plaintifl' a mortgage decree for sale for 
the sum of Rs. 100 and interest thereon 
at 18 per cent, per annum till oth Jan- 
uary 1896 and for interest thereafter at 
6 per cent per annum. In second appeal 
Mr. Chamier, the learned oounsel for 
the appellant, raised several contentions 
which might be shortly formulated thus: 
(1) Ex. A is not a simple msitgage docu- 
ment but only created a charge and hence 
the plaiufcid is not entitled to take 
advantage of the provisions of 8. of 
the new fjimitation Act of 1903 and his 
claim had become barred long before 
the filing of this suit, (2J the lower 
appellate Court was wrong in its finding 
that the debt is binding upon the tarwad 
of defendants. 1 to 19, as in arriving at 
this wrong decision, it has misconstrued 
Ex. B (3); the lower appellate Court's 
decision that tlie plaintitt was not the 
benamidar of Kalliat tarwad is erroneous; 
(4) the plaint debt has been extinguished 
and the lower appellate Court’s finding 
that it was not so extinguished is due to 
its misconstrviction of Ex. 2; and (5). the 
lower appellate Court ought not to 
have allowed any interest after the ex¬ 
piry of the one year’s period mentioned 
in Ex. A for the repayment of the debt. 

The last point is not taksn in the me- 
morandum of second appeal and there is 
nothing in it. As regards the first point, 
namely, the question of limitation, the 
document is a panayam deed and the 
word panayam when used in documents 
executed in Malabar means a mortgage, 
if the property governed by the panayam 
deed is immovable property. Further 
the provision in Ex. A that the sum of 
Ra. 400 with interest will bo paid to the 

mortgagee within one year" clearly im* 
plies a personal convenant by the mort¬ 
gagors to pay the amount and wlien there 
is such a personal covenant, it lias been 
held by a long course of decisions [of 
which 1 need only mention those in 
Jialasubramania Nadar v. Hivagiiru 
Asari (l), Rama lirahynam v- Venkata- 
narasu Piintwfw(2), Rayigappa v. Tham- 
mayappa (3) and Venkataravia Aiyar v. 
i>uvva Nada n (4 ) that a document of 

1 . ( 1911)1110 629 ;”' 

2. (1912) 16 I C 209. 

3. A I R 1914 Mad. 114=24 1 C 372. 

1. A I R 1911 Mad 333=24 I 0 24. 
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this character is a document of simple 
mortgage under the Transfer of Proi>Grty 
Act. 

Next I shall deal with the contonticn 
that Ex. 1) was misconstrued by tlie 
lower appellate Court wlian it ariived at 
its findiug that the debt is binding upon 
the tarwad of defendants I to 19. Ex. I> 
clearly refers to a debt of Us. 1,350 as 
duo by the whole tarwad on kaucin and 
panayam deeds mortgaging (among others) 
the plaint properties, and I think that 
the lower appellate Court was entitled to 
infer from that recital (as explained by 
the evidence of P. W. 5’s) and to arrive 
at tlie conclusion that the plaint debt 
was also admitted in Ex. D as a debt 
binding upon the tarwad of defendants 1 
to 19. Then as regards the question whe¬ 
ther the plaintifl was the benamidar of 
defendant 20’s rival jonmi, the judgment 
of the Subordinate Judge is no doubt very 
unsatisfactory. But I am unable to sea 
how in second appeal we can inteifera 
with his finding of fact on that (}uestion. 
The really important question however 
is whether the debt was extinguished by 
the razi arrangement arrived at in 
1908 under Ex. 2 between defendant ^0 
aivi the rival jenmi, whose benamidar 
the plaintiff is allege 1 to he. Having 
heard Ex. 2 real and commented upon 
by the learned counsel for the api'ellaiit, 
I cannot hold that there is anything in 
it which can be construed as an acknow¬ 
ledgment by defendant 'iO’s opponent that 
defendant 20 was entitled to tno plaint 
lands free from any encumbrances even 
in the shape of a simple mortgage. The 
question whether the debt has been ex¬ 
tinguished, apart from the construction 
of Ex. 2 depends upon the appreciation 
of evidence, and we cannot interfere in 
second appeal with the lower appellate 
Court’s finding of fact on that evidence 
that the debt has not been extinguished. 

One other question (not raised in the 
original memorandum of second appeal 
hub) sought to be argued under an addi 
tional meifiorandum filed recently by the 
appellant is that the plaintitl is not en¬ 
titled to a decree for the sale of the entire 
properties mortgaged under Ex. A, as the 
mortgagors (defendants 1 bo 19) wore en¬ 
titled only to a moiety of the suit pro¬ 
perties. Exs. A ami B do establish that 
defendants 1 to 19 owned only one half 
of the plaint properties. Tliere is an ob¬ 
servation in the judgment of the District 
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Munsif that it was admitted before him 
that the mortgagors wore net justified in 
mortgaging more than their rights in the 
plaint properties, namely, their right to 
one-half share. The decree of the lower 
appellate Court will be modified by 
giving a mortgage decree for the sale of 
jOnly a moiety of the plaint properties. 
In other respects, tho second appeal must 
be dismissed with costs. 

As regards the memorandum of objec¬ 
tions, the losver appellate Court has given 
no legal reasons for allowing only 6 per 
cent, interest on the principal amount of 
the mortgage after 1896. The plaintiff 
is entitled to get interest at the original 
rate of 18 per cent, till the date fixed in 
the decree for repayment of the mortgage 
amount, interest and costs according to 
the usual provisions in a mortgage decree 
for sale. The memorandum of objections 
must therefore be allowed with costs. 
Time extended till the expiry of four 
months from this date for redemption. 

Spencer, J.—I entirely agree and I 
have only to add that as it has been 
argued that t'le Subordinate -Tudge was 
not justified in his findings of fact on the 
questions of (1) tarwad necessity and 
l2) the extinguishment of the plaint debt 
and (3) the benami nature of Ex. A, it is 
to be regretted that when reversing the 
District Munsif's judgment on these 
points he did nob entirely meet tho rea- 
soning given in the first Court's judg¬ 
ment for the conclusions then arrived at. 
At the same time the Subordinate -Tudge- 
do03 give reasons of his own for the con¬ 
clusions at whicli he arrives and his 
findings Oi fact cannot be upset in second 
appeal so long as there is some evidence 
bo support them. On the point of law it 
has been argued that there must be some 
transfer of interest in property to con¬ 
stitute a simple mortgage, and that the 
suit document created only a charge over 
the property for which the limitation 
period IS 12 years. I am of opinion that 
It is boo late now to ask us to ,hark back 
to the decision in Bangasami v. Muttu- 
kumarappa (5J, The decisions in Bala- 
subrama7iia Nadar y. Sivaguru Asari (l) 
Bama Brahmam v. Venkatajiaraszi Pun- 
tulu (2) and ^enkatarama Aiyar v. 
Suppa Nadan (41 decided that a formal 
transfer of interest was an element of 
mortgage which need not be expressed in 
the document of mortgage. In the last 
two decisions the case of Bangasami y 
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Muttukumarappa (5) was considered and 
distinguishel. Moreover Bangasami v. 
MuttukumaraP 2 ')a (5) dealt with a mort- 
gage prior to the Transfer of Property 
Act. Here the panayam deed in suit is 
one of 1833 subsequent to the Transfer 
of Property Act. I am nob prepared to 
say that this document, which describes 
itself as panayam or mortgage, created 
only a charge upon the property. The 
case of Bamachariar v. Dorasami Pillai 
(6) was one in which it was merely 
stated that the property in question 
was made a security for the debt. 

There are no such words in the docu¬ 
ment now in suit. I therefore consider 
that the second appeal must fail on all 
points and the memorandum of objec¬ 
tions must he allowed. 

s.n./r.k. Apjyeal dismissed. 

~5. (1887) 10 Mad 500. 

G. (1915) 29 I C G05. 
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Ayling and Sadasiva Aiyap, JT. 

(P. L. A.) AlagappaChettiar B.nd others 
—Plaintiffs-' Appellants. 

v. 

(B. M. P. C.) Muthiah Ckettiar — Vo- 
fendanb—Respondent. 

Appeal Suit No. 44 of 1916, Decided on 
25bh April 1917, against decree of Dist* 
Judge, Ramnad, in Original Suit No, 22 
of 1913. 

(a) Religious Endowments Act (20 of 1863), 
Ss. 14, 18—Suit under S. 14—Leave granted 
tinder S. 18 to several persons—Death of one 
—Suit does not abate. 

A suit once instituted under S. 14. RelU'^us 
Endowments Act, by the persons to whom 
is granted under S. 18 of the Act does not 

abate merely on account of the subsequent death 
of one of the persons t?) whom leave was originally 

granted. 31 I. C. 236; 40 Mad. 110 and 13 /. C. 
•232. Dist,; 37 All. 296. Diss. frovi t'P 562 C 1) 

(b) Re]igious Endowments Act ( 20 of 1853^, 

S. 18—Civil P. C. (5 of 1908), S. 92 -Crimi- 
nal P. C. (5 of 1898), S. 195—Grant of sanc¬ 
tion, under different sections—Distinction 
explained. 

Per Ayling, J. —The language of S. 18, 

OU8 Endowments Act, is very similar to S- 195, 
Criminal P. 0., and differs fromS. 92, Civil P, C. 
Under the former, a sanction granted by one 
person may be utilised by another, but under 
S. 92, Civil P. C., the persons who institute tM 
suit must be identical with those who obtatnw 
the sanction. But S. 18, Religions Endowments 
Act, merely interposes an independent condition, 
that the suit shall not be entertained unless 
leave has been previously granted on applicat>on„ 
and does not indicate by whom the applip»*l°^ 
shonld be made. That clearly indicates an inten 
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Uou that the suit need not be by the sanie per¬ 
son to whom leave was granted. 4 < , 

Foil, 3S Mad. 1102, Disl. [P 561 C 2 P 5^2 Ci) 

(c) Religious Endowments Act (laboj, 

S. 14—Suit under S. 14 is representative 

suit-Death of any party 
abatement of suit—Civil P. C. (5 of 1908). 

S. 92 and O. 1, R. 8. j c ia 

Per Saciasiva Aiyar,J .—A suit under b. 14, 

Act 20 of 1863, is as much a representative suit as 
one brought under S.92, Civil P. C., or some o 
the suits under O. 1, R- 8 of that Cede, ^ 
equallv brought in the name and as it atlects me 
rights of all those interested in the religious en¬ 
dowment. All such interested persons become, 
iu the eye of the law. patties to such a suit and 
the death of one or more of them cannot cause 
the suit to abate, nor would it prevent tne suit 
from being heard till “its finish” after it has 

been once properly and legally instituted. 

[P 562 C 

S. T. Srinivasagopalachariar and 
G. S. Eamachandra Aiyar for Applts. 

A. Krishnaswami Aiyar&uAM. Patan- 
jali Sastri —for Respondent. 

Ayling, J.—The suit from which this 
appeal arises was instituted under S. 14, 
Religious Endowments Act 20 of 1863, by 
four persons, who had obtained leave of 
the Court under S. 18of the same. Subss- 
quent to its institution, one ofjthese per¬ 
sons died; and the District Judge has dis¬ 
missed the suit on the single ground that 
it is not competent to the three survivors 
to maintain it, , , . 

"it being essential that all the donees of the 
power (to institute a suit) conferred by tho Court 
should jointly exercise that power right up to the 

finish of the suit.” ... i rm 

The surviving plaintitls appeal, ihe 

chief authority relied on by tho District 

Judge is that' of Venkateslui Mallia v. 

Bammampalli Ramayija Hegade {W 
which it was held that where sanction 
was given under S. 18, Religious Endow¬ 
ments Act, to twolmen, it was not’open to 
one of them alone to institute the suit 
under that section. It may be pointed 
out at once that this ruling does not 
necessarily cover the present case, in 
which the suit was validly instituted by 
all the persons who obtained leave to sue, 
but one of them subsequently died.^ It 
does not necessarily follow that a validly 
instituted suit abates for this reason. 
Another judgment of this Court quoted 
in support of the lower Court’s decree, 
Maddala Bagavannaraya7ia v. Vadapalli 
Perumaliacharyulu (2). also deals with 
a case in which the institution was itself 
dflfflo.tive (in the above sense) : and the 
“iTTTB 1915 Mad 127=38 Mad 1192=26 I 
0 202 . 

2. (1915) 31 I C 236. 


only authority brought to our notice in 
support of tho abatement is Chhabila 
Ram V. Durga Prasad (3), whlcli wss 
expressly dissented from in a recent case 
of this Court, Paravicswaram Mnnpu v. 
Narayan Ramhoodri (4). All the last 
there cases were of suits instituted under 
S. 92, Civil R. C., but as I shall endeavour 
to show presently the ditlorence between 
the two sections is in tho present appel¬ 
lant’s favour. 

Section 18. Religious Endowments Act 
is very similar to S. 195, Criminal 1. G. 

In each, the Courts are expressly forbidden 
to entertain a complaint or suit,^ unless 
express sanction or leave for its iustRu- 
tion has been previously obtained. The 
grant of the sanction or leave in each 
case removes the bar to the Court taking 
cognizance of the matter* and once that 
bar is removed, it is not easy to see how 
either of the two sections can have further 
effect. In the case of S. 195, Crimi¬ 
nal r. C.. the complaint may be hied by 
a different person altogether from the 
person who applied for the sanction, vide 
Tathayya, In re (5), and though it is not 
necessary for us to go so far in the pre¬ 
sent case. I do not see why tho same 
should not hold good in the case of leave 
granted under S. 18. Religious Eudow. 
ments Act. With all respect to the 
learned Judges who decided Venkatesha 
Mallia v. Baynmampalli Ramam/a 
(1). the wording of S. 18. Reli- 
gious Endowments Act seems to aff ord no 
warrant for the consideration bythe Court 
of tho personality of tho applicant. The 
duty of the Court is spocitioally doffne.Us 
the determination of whether there are 
sufficient prima facie grounds for tho in¬ 
stitution of the suit. In dealing with 
applications under S. 195, Criminal P. O., 
Courts do not uncommonly bear in mind 
the personality of the applicant and his 
probable motives, although S. 195 is, in 
this respect, quite fienevQ.i in its terms, 
and does not attempt to define the mat¬ 
ters for the Court’s determination. Never¬ 
theless, as already stated, a sanction 
granted to one person may be utilised by 
another. S. 92. CivillP. C., iakliff’erenb. It 
expressly authorises tho institution ot a 

9uib hy . . ^ • . 1 . 

” two or mote persons having an interest in tbe 
trust and having obtained tbe consent in writ¬ 
ing of the Advocate-General.” 


3 A I R 1916 All 69=37 All 296=281 C681* 

4 (1917) 40 Mad 110=34 1 0 384. 

5. (1889) 12 Mad 47. 
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Tins wordiog certainly supports the 
vie- that the persons who institute the 
suit must be identical with whose who 
obtained the sanction. Under S. 14, 
Religious Endowments Act, on the con¬ 
trary, any i>ersoD or persons interest- 
rna> sue; and S. merely interposes an 
indepcndeat coalition, that the suit shall 
•not eritertained unless leave his been 
previously granted on application, bub 
without indicating in anyway by whom 
the application should be made. There 
'seems to me, therefore, no need to adopt 
ithe District Judge's very narrow view of 
!bhe section: and where the District Court 
has, oil due consideration, deciled that 
bliere are sulhciont [udma facie grounds 
■for Mio institution of a suit against trus¬ 
tees of religious endowments, it is un¬ 
desirable in the public interest that un¬ 
necessary obstacles should be blirown in 
the way of its prosecution. I would set 
aside the decree of the District Court and 
remand the suit for disposal on its merits. 
Costs in this Court should be costs in the 
cause. 

Sadasiva Aiyar, J.—I should like to 
reserve my opinion on the 'jjuestion whe¬ 
ther when leave is granted to A under 
S. l-i, Act 20 of 1863, to institute a suit, 
B could institute that suit under S. 14. 
But I entirely agree with my learned 
brother that there is nothing in S, 18 
which can be construed as putting an end 
to the suit after it is once legally institut- 
jOd, simply because one of several persons 
who obtained the leave under S. 18 died 
during the pendency of the suit. I think 
that the general provisions of the Civil 
Procedure Code become applicable as much 
to a suit brought in the Special Court 
mentioned in S. 14, Religious Endow¬ 
ments Act, after the first step, namely, 
the institution of the suit, has taken 
place, as to a suit brought under S. 92, 
Civil P. C., except that a certain special 
or rather supplemental provision regard¬ 
ing refeience to arbitration (see S. 16, 
Religious Eodowrneuts Act) is also ap¬ 
plicable to the former- case and the Court 
is given express powers to award certain 
named reliefs in its decree to a suit under 
S. 92, Civil P. C.: gee Paranieswaram 
Munpu v. Nyarayayian Namboodri (4) 
and Varadayya Chetty v. Munusami 
Chetty (b). 

A suit under S. U. Act 20 of 1863. is. 

in my opinion, as much a representa- 
0. (iyi2} 13 I C 232. ‘ ■ --- 


tive suit as one brought under S. 92, 
Civil P. C., or soma of the suits under 
O. 1, K. 8, of that Code, as it is equally 
brought in the name and as it affects the 
rights of all those interested in the Reli¬ 
gious Endowment. All such interested 
persons become, in the eye of the law, 
parties to such a suit and the death of one 
or more of them cannot causa the suit bo 
abate, nor would it prevent the suit from 
being heard bill ‘'its finish” after it has 
been once properly and legally instituted, 
unless perhaps in the almost impossible 
contingency of all the persons interostod 
ceasing bo exist in this world by death or 
by wliolesale aposbacy. I agree in tho 
order proposed by ray learned brother. 

S.N./r.k, Case remanded. 


U 
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Ayling and Napier. JJ. 

Public Prosccutot —Appellant. 

V. 

Kayaniyil Kunhamad and others 
Accused—Respondents. 

Criminal Appeal No. 694 of 1916, 
Decided on 26th February 1917, against 
order of Sub Divl. Magistrate, Palghab, 
in Or. A. No. 71 of 1916. , 

Madras Revenue Recovery Act S. 8 
duced" in S. 8 means that destrainer should 
have Warrant in'possesson at tinie of dis 
traint and show it as authority when party 

The word '' produced " in S. 8, only meaoa 
that the distrainer should have the warrant in 
his possession at the time of distraint and should 
show it as his authority to any one interested in 
the attached property who may be present and 
disposed to question the legality of his aotio^ 
It is not necessary that the warrant should ^ 
shown, unless the party whose property Is dis 

trained asks for it: 30 I. C. 159, Foil. 

[p 563 0 3] 

Public Prosecutor —for Appellant, 

C. Madhavan Nair —for Aocaaed. 

Judgment. —The Joint Magistrate baa 
misapprehended the meaning of S- 
Act 2 of 1864. This does not reqmro 

that the " demand in w'riting 
ferred to by the joint Magistrate as 

warrant, ”) should be shown 
defaulter before or at the time of • 
traint: bub merely that it . .i. 

■■produced," This simply means 6^ i 

the distrainer should have it in 
session at the time of distraint, a | 
should show it as his authority .y| 
one interested in the abtaohad 
who may be present and disi^^ 
question the legality of his aotioo. 
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the present case there is evidence that 
the adhigarihad the demand in writing in 
his possession at the time of distraint: 
and no question has been asked of the 
prosecution witnesses (so far as respon¬ 
dent’s counsel can show) even tending to 
suggest that any of the respondents asked 
him to pioduce it. The view we have 
taken above is in accordance with that 
of the learned Judges in Marakkar, In 
re (l). The ecnvictims of the respon¬ 
dents by the Stationary Sub-Magistrate, 
Ponnani, has been set aside by the .loint 
Magistrate solely on the ground above 
indicated. We must therefore set aside 
his order of acquittal and direct him to 
restore the appeal to tilo and dispose of 
it according to law. 

S.N./r _ Appeal allowed. 

~1. U915)¥o i o 159. 

A 1. R. 1918 Madi as 5G3 

ShSHAGIKI AIYAR and KUMARA- 
SWAMI Sastri, JJ. 

Baltina Appanna — Defendant — Ap¬ 
pellant. 

V. 

Yarlagadda Venkaiaramalinganna — 
Plain tit!'—Respondent. 

Second Appeals Nos. 961 to 966 of 1916, 
Decided on drd April 1917, against decree 
of Dist. Judge, Kistna, in Appeal Suits 
Nos. 154, 155, 158 to 161 of 1914. 

(a) Madrai E( tales Land Act (1908),S.i3(ll) 

— Payment for water supplied is rent. 

A meat for water supplied by or taken from 
the zamindar is rent. [P 6G3 C 2] 

(b) Madras Estates Land Act (1906), Ss. 27 
and 28 — Extra payment for additional ad¬ 
vantage is not enhancement. 

An extra payment due for additional advan¬ 
tage ie not, necessarily an enhancement. Where 
new oircumstatices have come into existence 
which require new adjustment there is no ques¬ 
tion of ouhancement; 33 Mad. 524, Rel. on. 

[V 5G3 C 2; P 5G4 C 1] 

(c) Madras Estates Land Act (1908), S. 30 

— Government retiring from field and leav¬ 
ing zamimdar free to make arrangements — 
Zemindar is entitled to rent for water sup¬ 
plied. 

Deloudants brought certain dry land under 
cultivation, for which they took water*from one 
of the Kistna Canals and paid Government 
Rb. 5 as water rate. Subsequently Government 
agreed to localise the lands to which it was 
bound to supply water free of assessment. 
Thereafter the defendants as ususl took the 
usual quantity of water but refused to pay the 
water tax to tbo zamiudar: 

Held : that the Government having retired 
from the field and having left the zamindar free 
to make his own arrangements with his tenants, 


the latter were bound to pay to the /auiitidar the 
water tax which thov u>5td to | ;n to Governn'.ent. 

11* 503 C 21 

T. M. Krishnasiuavii Aii/ar for 7’. 
Ramachandra Raw —for A[>pell.iuts, 

P. Nagabhushunam — for Re-^ponJent. 

Judgment.—The land in respect of 
which the rent is claimed was originally 
dry land. For some time, until Fasli 
1818 the defendant took water from one 
of the Kiitna Canals and \ aid the 
Government Rs 5 aa water tax and 
Rs. 1-8-0 to the zamindar'as rent. In 
Fasli 1318, the Government agreed 
to localise the lands to which Govern¬ 
ment was hound to supply water free of 
assessment. After this agreement, the 
water allowed by the Government be¬ 
came the zaraindar’s. Tim defendants 
as usual has taken his usual quantity 
from that water and the /aaiindar has 
asked that the water rate of Rs 5 paid 
to the Government should be paid to 
him. Roth the lower Courts decreed the 
plaintitY’s claim and the tenant has ap¬ 
pealed. Mr. T. M. Krishnaswami Aiyar 
in bis able argument contended before us 
that unless the Government assigned 
their right to collect the water tax, the 
zamindar is not entitled to it. Bub 
seeing that the Government have retired 
from the field and left the zamindar free! 
to make his own arrangements with hisj 
tenants, there is nothing in this conten¬ 
tion. The learned vakil next argued! 
that bills additional pavniont for -vater is 
not rent. Whatever may have been the 
view under the old .Act, S. 8 Cl. (il), 
Estates Land Act, makes it clear that a 
payment for water supplied or taken 
from the zamindar is rent. The sugges¬ 
tion that the term rent’ in this clause 
means rent upon the whole liolding of 
the raiyab is plausible, but we do nob 
think there is any substance in it. Ss. 27 
and 28 to which our attention was drawn 
contemplate the continuance of the sta¬ 
tus quo ante in a succeeding fusli, but 
where under an express or implied con¬ 
tract there is a promise to pay for the 
water taken, we fail to see how the pay¬ 
ment due therefor is not rent. 

The list contention was that as the 
sanction .{ the Collector was not obtain¬ 
ed for the increased rent, tlie suit was 
misconceived. We do uot think that 
an extra payment due for additional ad- 
vantage is necessarily an enhancement. 
Where new circumstances havo come in 


564 Madras Krishnaya v. Mallaya 

to existence which require new adjust- 
o^ents, there is no question of enhance. 


jment. The principle of Siavganga Za. 
ynindan v. Chidamhara^n Chctty (l) is 
itpplicabla to this case. We do not think 
that^ Cls. 2, .3 and 4, S. 30, have any 
application. They contemplate the con¬ 
tinuance of the old state of affairs and 
> 0 t the claim is made for increased rent 
without offering any fresh advantage. 
In such cases, there would be enhance- 
ment. In the view we have taken the 
tenant has bean given new facilities for 
which he is bound to pay. The tax on 
his holding is the same. What he paid 
the Government for the water, he is 
asked to pay the landlord. Under these 
circumstances, there is no question of 
enhancement. The decision of the Courts 
below ia right. The second appeals are 
dismissed with costs. Vakils fee is Rs. 10 
in each of the second appeals. 

_ ^^^/R.K _ Appeals dismissed. 

(1915) 38 Mad 524=21 I C 65C. 
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Sadasiva Aiyau and Spencer, JF- 

I adlo, Nagiah — Defendant— Appel¬ 
lant. 
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ports to be a mortgage.deed, the iransaoej 
tion would nob be a valid mortgage, if th 
defendant does not admit that it wa^ 
attested by two witnesses who saw him 
execute it or if it is nob proved that it 
was attested by two such witn 0 sses(S.59, 
Act 4 of 1882). We therefore sot aside 
the District Judge’s judgment and restore 
that of the Munsif. The parties will 
bear their respective costs throughout. 

S.K./R.K. Appeal allowed. 

A. I. R. 1918 Madras 564 (2) 

Oldfield and Phillips, JJ. 

Manjeshwara Krishnaya — Defendant 

—Appellant. 

v. 

Vasudeva Mallaya and oi/iers “Plain¬ 
tiffs and Defendants—Respondents. 

Second Appeal No. 1736 of 1944, D0' 
cided on 28th November 1916, against 
decree of Dist. Judge, South Canara, in 
Appeal Suit No. 45 of 1913. 

(a) Civil P. c. (5 of 1908), S. II— Co-defeo' 
dants—Finding on itsue not in active con* 
troversy between defendants inter le does 
not operate as res judicala—Transfer 
ing suit does not affect validly acquired 
rights—Transfer ofPropertyAcl(4of 1882), 

S. 52. 


V. 

Valuru Divakara MudaUo }—Plaintif 
—Respondent. 

Second Appeal No. 2602 of 1914, De- 
cided on 12th February 1917, against de- 
oreeofDist. Judge, Kurnool. in Appeal 
Suit No. 21 of 1914. 

c Properly Act (4 of 1882) 

b. 59—Mortgage—Admission by mortgagor 

Proof of attestation is necessary, if attes¬ 
tation denied—Evidence Act. S. 68. 

Even whore the defendant admits execution of 
w'hut purpoits to be a mortgage-deed, the 
transaction does not amount to p. valid mortgace 
If the defend iUt dees not admit ihat itwasat* 
tested by two wituossos who saw him execute it 
or If it 13 not proved that it was attested by 

P-C. IGi and 

35 Mad. GOT.Foif. [p 554 q gj 

V. C. Seshachariar—lot Appellant. 

S. Ranganadha Aiyar—iox Respon¬ 
dent. 

* j.-1 . We are bound by the 

'Privy Council decisions in Ram Nara~ 
van Singh V. Adhindra Nath Muklmr. 
n (1) and Patter v. Abdul Kadir 

Bowthan (2) to hold that even where the 
t^fen daDt adnaits execution of what nnr. 
o * H 1916 P u 169=34 I C 900 (P 0) ' 

■ (PC) 607=16 1 G 250=39 I A .218 


M sold certain properties to defendant 1 
mortgaged them to plaintiff’s father after po*' 
ehase. M brought a suit against defendant I 
plaintiff for a declaration that both the said ^1® 
and mortgage were colourable transactions. Tb« 
Court held that they were both valid. Durin| 
tho pendenoy of that litigation defendant 1 
the property to defendant 2, who, In tarn. 
ferred it to defendant 3. In a suit by the plaF®’ 
tiff to enforce tho mortgage security: 

Held: {per Curiam), that tho previous decree id 
favour of -V. wherein the validity of the raort- 
gage was admitted by both defendant 1 and tne 
plaintiff’s prc.lecessor and which was no® ^ 
active controversy between them, did not op«* 
rate as res judicata in the present suit. , 

[P563 0 1J 

Held, bv Phillips, 7,—(Whose opinion U®' 
vailed under S. 98, Civil P. C.), Oldfield, 7.. 
sentlng, that under S. 52, T. P. Act, the twjf 
fer to defendant 2 could not affect the plaintiu 9 
right to a valid mortgage over the proper®?* • 
right which he obtained as the result of the 90 
during which the propertv was transferred. 

■ CP668C1J 

(b) Transfer of Property Act (4 of 188 ), 
S. 52—S. 52 is not restricted in application 
to protection of parties in active controversy 
with transferor only. 

Pqt Oldfield, J ,—The wording of S. 52, 

Act, no doubt is general and is not restricted 0 * 
plicitly to the protection of those parties only 
who have been in active controversy with tne 
transferor. But it cannot be read as a genera 
prohibition against the subseqnent agitiatioo 
of every question, which arose in lUig»" 
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tloD, between whomsoever it was decided. That 
reading would refuse full effect to the words the 
rights of auj'other party,” for the right pro¬ 
tected cannot be treated as existing, like an 
obligation running with the property, indepen¬ 
dently of the party in whose favour it was decreed. 

[ P 566 C 1.21 

(c) Transfer of Properly Act (4 of 1882), 
S. 52 — Doctrine of lis pendens operates 
only in favour of plaintiff. 

Per OUlfiehl, J. —The doctrine of lis pendens 
operates only in favour of a plaintiff and cannot 
be invoked bv a defendant. [P 567 C l] 

(d) Transfer of Properly Act (4 of 1882), 
S. 52—Doctrine of lis pendens is not limited 
to transferors only. 

Por Phillips, J. —Ttere is no authority for the 
proposition that the scope of the doctrine ci lis 
pendens must bo limited to cases in which the 
doctrine of res judicata would appiy to the trans¬ 
feror. [P 563 C 1] 

B. Sitaravia Bao —for Appellant. 

V. V. Srinivasa, Aiyangar —for Rea- 

pondent. 

Oldfield. J . —Plaiutitls sue to recover 
on a mortgage on the suit property, ad¬ 
mittedly executed by defendant 1 in 
favour of their predecessor-in-interest. 
Defendant 3, the appellant, is a trans¬ 
feree of the property from defendant 2, 
who is a transferee from defendant 1 in 
virtue of transactions to be detailed later. 
Defendant 3’s contention is that the mort¬ 
gage is invalid, because it was entirely 
without consideration. Thelower appel¬ 
late Court decided against this on the 
ground that defendant 3 was concluded 
by the decision in Second Appe il No. 323 
of 1902; it modified the decree of the 
Subordinate Judge only on another point, 
regarding which there is no dispute be¬ 
fore us. 

For the understanding of the ell’ect of 
the decree in Second Appeal No. 323 of 
1902 the necessary facts are that defen¬ 
dant 1 bought the property from one 
Manjunatha, leaving rupees one thousand 
and nve hundred of the consideration out¬ 
standing, rupees one thousand cn a pro¬ 
missory note and rupees five hundred, 
which had not been paid, when it should 
have been, at registration. This rupees 
one thousand five hundred and another 
sum of rupees five hundred, which does 
not affect the present argument, were 
raised by defendant 1 by thesuifc liypothe- 
cation of the property to plaintiffs’ pre¬ 
decessor; defendant 2, holding a decree 
against Manjunatha, attached the debt clue 
to him by defendant 1 and, i)roceeding 
against the latter, obtained a decree and 
bought in the property, thus liecoming 
the mortgagee of plaintiffs' predecessor. 


Manjunatha, apparently apprehensive 
of competition between his right to a 
charge for unpaid purchase money and 
the mortgage, brought Original .Suit No. 
114 of 1898 to have the mortgage an<l 
also the previous sale to defendant 1 de¬ 
clared invalid on the grounds, that they 
w’ore colourable and without considera¬ 
tion. The High Court in Second Appeal 
No. 323 of 1902 hold that the sale was 
valid and that the mortgage was valid 
eubject to Manjunatha’s claim to his un¬ 
paid purchase money, the principal of 
which it found to he rupees one thousand 
and the amount above referred to as duo 
on a promissory note. This judgment is 
the basis of the lower appellate Court’s 
decision against defendant 2 and defen- 
dant 3. The parties to it were Maujuutha 
as plaintiff and defendant 1, his wife and 
plaintiffs’ predecessor as defendants. In 
the second appeal, the last mentioned was 
appellant and the legal representatives of 
^^aujunatha, defendant 1 and his wife 
wore respondents. Throughout the pro¬ 
ceedings plaintiffs’ predecessor and defen¬ 
dant 1 upheld the validity of the mort¬ 
gage. 

Contrary to defendant I’s previous 
pleading his successors, defendants 2 and 
3, have contended in the present suit that 
the mortgage was without consideration 
and is not binding on them or the pro¬ 
perty in the latter’s hands. And accor¬ 
dingly the case has been argued first on 
the ground that they are estopped by de¬ 
fendant I’s conduct in Second Appeal 
No. 323 of 1902. That can bo dismissed 
shortly, because no such plea of estoppel 
was advanced, put in issue or considered 
in tiie lower Courts. Next it is said that 
the decree in the second appeal is res 
judicata befesveen plaintiffs and defendant 
3; and to this two answers have been 
given. It is argued firstly that, although 
tho decree declared the validity of the 
mortgage subject only to Manjunatba’s 
prior right to rupees one thousand, the 
judgment, which modificJ the decision 
in first appeal by adding to it a reference 
to that right, statedly made that re- 
ference only as between Manjunatha and 
plaintiffs’ predecessor, thus leaving the 
question of the validity of the mortgage 
and the amount recoverable on it open as 
between the latter and defendant 1. This 
restriction of tho effect of tho decision 
regarding the rupees one thousand is in¬ 
telligible, because (as the records show) 
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the original judgmont had recognize 1 
Manjunatha s object as not so much to 
have the mortgage 

“spt asidp as to have it rendered of no effect, so 
far as it affected bis property; it was not his 
interest whether defendant lowed any money or 
not to defendant 3:*’ 

and the main ground of second appeal 
against the decisions declaring the mort¬ 
gage invalid was that Manjunatha had no 
right to ask for ‘that relief. But what¬ 
ever the reason for it. the making of the 
restriction in the judgmont cannot assist 
defendant 3, because it was not men¬ 
tioned in the decree, to which defendant 
1 submitted and which must be looked 
to. rather than the judgment, as deter¬ 
mining the parties’ rights. The second 
argument relied on however affords aclear 
reason for holding that the decree in 
Second Appeal No. 323 of 1902 is not res 
judicata. Plaintiffs* predecessor and de¬ 
fendant 1 were co-defendants and were so 
far from being in active contestthat their 
pleas as to the validity of the mortgage 
and Manjunatha’s right to disputeit were 
substantially the same; and in these cir¬ 
cumstances there is no res judicata bet¬ 
ween them. Ramchandra Narayan v. 
Narayan Mahndev fl), Venkayya v. 
Narasamma (2). It is therefore neces¬ 
sary to consider the ground 3 of deci¬ 
sion proposed by plaintiffs, that ‘adopted 
by the lower appellate Court and based 
on the principle of lis pendens. The 
difficulty in the way of its application is 
not due to any doubt as to the conten¬ 
tious character of Second Appeal No. 323 
of 1902 or the fact that the transfer to 
defendant 2 was made during the litiga¬ 
tion. It isthat thoprinoiple, as contended 
for. involves that the decision relied on 
shall he binding on the transferee, not 
only as it would have been on the trans¬ 
feror. but also to the extent to which 
there was an adjudication on the rights 
ol any other party, whether that adjud’ica- 
tion affected thoseof the transferoror not; 
in short that in the present case although 
there was no binding decision between 
defendant 1 and plaintiff’s predecessor as 
to the invalidity of the mortgage, defen¬ 
dant 3 is to be affected by one between 
Manjunatha and each of them separately. 


To test this contention with referen 
to S. 52, T. P. Act, the wording no don: 
IB general anc^is nob restricted explicit 


1. (1887) 11 Bom21G. 

2 . (1888) 11 Alad 20J. 


to the protection of those parties only, 
who have been in active controversy with 
the transferor. Bab it cannot in my 
opinion he read, as plaintiffs claim as a 
general prohibition against the subsequent 
agication of every question which arosoi 
in the litigation, between whomsoever it 
was decided. That reading would refuse' 
full effect to the words "the rights of anyi 
other party.” For it would involve the 
fallacy of treating the right protected as 
existing, like an obligation running with 
the property, independently of the party' 
in whose favour it was decreed; and so 
much conceded it would, as is pointed out 
in the first case to be referred to be hard 
to permit other parties to the litigation 
to profit by its recognition, though (as in 
the present case) they had obtained no 
binding adjudication regarding it, and at 
the same time to refuse perraissiou to 
strangers todo so. Authority supportsthis 
view and though it is mostly English 
it does nob appear inapplicable in this 
country owing to the English procedure 
of registration of lis pendens or on 
other grounds. Bellamy v. Sabine (3) 
contains a general statement of the doc¬ 
trine, which has often been approved 

by Indian Courts. It is also directly in 

% 

point because it dealt with the competi¬ 
tion between one of two co-defendants 
and the other’s transferee, the former 
claiming unpaid purchase money and tbs 
latter under a mortgage made during the 
litigation. The decision was in favour of 
the transferee, the matter being put most 
clearly in the judgment of Turner, h 


“Leaving out of consideration the cases (wbick 
are rare), in which decrees can be made between 
CO defondauts,” 


(and also presumably bhosein which ther& 
is an adjudication between th«m after 
active contest) 

“upon what ground is the case of a co defendao 
to stand in a different position from tbat of» 
stranger ? and, if the doctrine of lis pendens is to 
be carried so far as to affect a purchaser with 
notice in favour of a stranger, I bardl> 
what title would be safe, independeutl.v of the 
late Acts requiring registration.” 


In the next case, Tyler v. Thom i? (l) 
the doctrine was applied but the decisive 
factor in favour of its application was that 
though there was no adjudication between 
tbe co-defendants concerned, an issue was 
raised between them and reserved for sub- 
aeq uent trial. Rpllam y v. SafeiHg (3) bein ^^ 

3. (1867) 1 De G A J 566. 

4. (1858) 25 Beav 47. 
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aisfciDguishea on that ground. In Bull v. 


Hutchens (5). it was held that 

“a lis pondens is merely notice of some claim, 
made in respect of the property which is the sub- 
iect of the suit but that it does not of itself create 
an incumbrance, apart from the equity on which 
the litigation is founded.” 

Only one Indian case need be mentioned. 

In Siiivlal Bhagvan v. Shamhhuprasad 
(6), a Full Bench decision, the Court 
though it based its conclusion on another 
ground, referred to Bellamy v. Sabine (3), 
apparently with approval, as deciding 
that the doctrine of lis pendens operated 
jonly in favour of a plaintiff and could not 
'be invoked by defendants. Plaintiff s 
construction of the section failing on its 
merits and with reference to authority, 

I would allow the second appeal, set 
aside the lower appellate Court s decision 
and remand the case for disposal on the 
other points raised in the appeal memo¬ 
randum before it. 

Phillips, J .—Tha properties mortgaged 
to the father of plaintiffs 1 and 2 by 
defendant 1 bad been sold to defendant 1 
by one Manjunatha Bhandari who brought 
a suit in 1898 (Original Suit No. 114 of 

1898, Sub Court, Mangalore) for a declara¬ 
tion that the sale deed to defendant 1 
and the hypothecation deed executed by 
him to the father of plaintiffs 1 and 2 
(defendant 3 in that suit) were invalid. 
In Second Appeal No. 323 of 1902 it was 
held that the sale deed and mortgage 
were both valid. During the pendency 
of the litigation defendant 2 purchased 
the property from defendant 1 and defen¬ 
dant 3 is defendant 2*3 transferee, and it 
has been held by the lower appellate 
Court that the doctrine of lis pendens ie 
applicable and that therefore defendant 3 
cannot now question the validity of the 
mortgage to j)laiutiffs’ 1 and 2’s father. 

As between Manjunatha Bhandari and 
plaintiff’s the validity of the mortgage is 
undoubtedly res judicata, and also as 
between Manjunatha Bhandari and defen¬ 
dant 1. But it is contended now tliat as 
defendant 1 and plaintiffs’ father were 
co-defondents in the suit of 1898 the 
validity of lIio mortgage is not res judi¬ 
cata as between them, for no question of 
res judicata can arise Ijotween co-defeu- 
dants when there was no matter actively 
in contest between them, the decision of 
which w'aa necessary for the determira- 
Bon of the suit. This would appear to 

5. {1«03) 32 Bouv CIS. 

6. (1905) 29 Bom 435. 


be the case, and I am not prepared to 
say that the prior decision in Second 
Appeal No. 323 of 1902 would operate as 
res judicata between defendant 1 and 
plaintiffs, although the former might be 
estopped from questioning the validity of 
a mortgage, the validity of which he had 
himself set up in that litigation lb is 
then contended for respondents that even 
though the doctrine of res judicata may 
not apply to defendant 3, he is precluded 
from disputing the validity of the mort¬ 
gage by reason of S. 52, T. P. Act, under 
vvhich during the active prosecution of a 
contentious suit the property concerned 
cannot be transferred by any party to 
the suit so as to affect the rights of any 
other party thereto under any decree 
made therein. This contention, if upheld, 
would in this case possibly have the 
effect of disabling a purchaser even more 
effectively than his transferor to whom 
the doctrine of res judicata would api)ly, 
but cannot he rejected on this ground 
alone. S. 52, T. P. Act embodies the 
Englisli doctrine of lis pendens as ap- 
l)licable in Courts in India, and the 
principle on which tliat doctrine rests 
is that no alienation by either party to a 
pending litigation is to be allowed ta 
prejudice the interests of the parties 
thereto. In the word of the Lord Chan¬ 
cellor in Bellamy v. Sabine (3): 

"Tbe law does not allow litigant parties to 
give to others, ponding the litigation, rights to 
the property in dispute, so as to prejudice the 
oppo.site party.” 

We have not been referred to any 
cases in which the question now in issue 
has been specifically decided, and conse¬ 
quently, I think that the provisions of 
S. 52 must be relied upon for theanswer. 
The decree in Second Appeal No. 323 of 
1902 held that the mortgage to plaintiffs’ 
father was valid, subject to a claim for 
unpaid purchase money, and that decree 
was binding on defendant 1 who was a 
party to it. No doubt it is remarked in 
the judgment that the decree of the lower 
Courts will be modified as between the 
plaintiff and defendant 3 (plaintiffs’ 
father), but that remark appears to be 
due to the fact that defendant 3 alone 
appealed to this Court, and defendant 1 
was ex parte and it is clear from the 
decree itself that the mortgage was hold 
to be valid and not merely as between 
plaintiff and defendant 3. The effect of 
the decree therefore was to establish the 
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of itlaintiils father to a valid mort¬ 
gage on fcha suit property, aod under 
S. 52 no transfer elTected during the suit 
can atl'oct that right. Dafondant 1 as a 
party is hound Ijy that decree and does 
not DO'V seclc to impeach its validity. 
To allow defendant 3 in this suit to con- 
rend and possibly to prove that that 
right does not exist would certainly atlect 
plaintiffs’ right, f'staldishcd by the decree, 
and aUhougli the declaration as to the 
right might not 1)0 conclusive as between 
deieudant 1 and plaintiffs as res judicata, 
yet it is a declaration i)iuding on defeu- 
l int 1 until lio seeks to impeach it. 

!lo does not imi)cach it now, and con- 
sutpicntly its i'!i-> Mchmciit by liis alienee 
does Eoriously atfoct plaintiffs’ rights 
and Iherofore in my opinion cannot 1)9 
allowed. I can find no authoritv for the 
proposition that the scope of thedoctidne 
of lis pendens roust ho limited to cases in 
which the doctrine of res judicata would 
apply to the transferor, and if the legis¬ 
lature had meant to enunciate that pro- 
positiou, it could have done so in terms 
instead of enacting S. 52 in its present 
form. According to the language of 
iS. 52, the transfer to defendant 2 cannot 
:affect plaintiffs’ right to a valid mort¬ 
gage over the property, a right which he 
obtained as the result of the suit during 
which the property was transferred. The 
transfer to defendant 2 must therefore be 
deemed to have been made subject to 
that right and defendant 3 cannot now 
impeach the validity of the mortgage. 

In this view it is unnecessary to discuss 
the question of estoppel. The question 
was not raised in the lower Courts and 
cannot bo raised for the Brst time iu 
second appeal, although it is quite possible 
that, if defendant 1 had in this suit 
impemhed the validity of plaintiff’s 
mortgage, the plea of estoppel would 
have been raised and proved successfully. 

By the Court—The appeal is dis, 
missed with costs. 

S.M./r.k. Appeal dismissed. 
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Abdor Rahim and Napier, J.J. 

Kota Chhina Appellant. 

V. 

Nalam Viswanatham — Respondent. 
Second Appeal No. 1885 of 1915, De¬ 
cided on 17 th April 1917, against decree of 
Temporary Sub-.Judge, Masulipatam, in 
Appeal Suit No. 211 of 1914. 


V. Viswanatham 1913 

(a) Contract Act (1872 *, S. 236-Applict- 

bihty of. 

Section 236 ig meant to apply to cises when a 
rersonenters into a contract with another on the 
basis that that other person is acting as agent 
for somebody else: 34 Bom 292. BW on; 34 Cal 
623 and 39 S02, Bisf. [P 663 0 8] 

(b) Contract Act (1872), S. 21S-Agent 
dealing on his own account in business of 
agency Principal may repudiate if disadvao* 
tageous to time. 

If an agent deals on big own accoaot ia the 
bui^inoss of the agency the principal may, uuedt 
S. J15, repudiate the transaction if it appears that 
the dealings of the agent have bsen dUadvao* 
tageons to him. - [P 6G9 C1] 

Defendant asked plaintiff to buy 1,000 bags of 
paddy for him, and was informed by the latter 
that the paddy had been bought. It WM found 
th.'.t tlio plaiutirf did net buy the paddy from a 
third [•e^^on but parp:(rtf'd to buy from himself. 
Ho was ntly asked by the defeudaotlo 

sell the paddy. but did uot do ho till theprloe bad 
falLm; 

Held: that the defendant was at liberty to 
repudiate tho transaction, [P 669C1J 

J- L. Bosario, K. P. ShanmugdVi 

Pillai and A. Venkatarayaliah~~(or Av- 

pellaut. 

A. Ramachandra Rao —for Eespoudeot. 
Judgment.—The defendant asked the 
jilaintiff who is a merchant at Maaulip^ 
tarn to buy for him 1,000 bags of paddy. 
This was in February 1909. He asked 
him to buy at the rate of Ba. 4-15-0 per 
bag or as much less as he could get it for, 
and ho was informed that the paddy had 
been bought. Then it appears that the 
plaintiff sold 500 bags of paddy at the rate 
of Rs. 4-8-0 to a third party, and the re¬ 
maining 500 bags ha bought for himseU^at 
the same rate. It appears that the pUio- 
tiff did not buy 1,000 bags from a third 
person, but fiurported to buy from him¬ 
self. The defendant did not know of tb *3 
fact at all, nor did he know that the 
plaintiff bought 500 bags of paldy Jo' 

himself. It was apparently contended 
in both tho lower Courts on bahaU* 0 
the defendant that S. 236, Contract 
applied and, therefore, the plaintiff was 
not entitled to any relief. That seotioo 
says: 

“A person with whom a contract has beenea^ 
tered into in tho obaracter of agent Is not en 
titled to require the performance of it if ^ ^ 
in reality acting, uot as agent, hot on bis o 

account.” 

The language of the section would see® 
to indicate that it was meant to apply 
cases where a person enters into a con*, 
tract with another on the basis 
other person is acting as agent for aonieho^ 
else. That is the opinion of the l 0 arnea| 
Judges in Joachimson and Co. v. 
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Valji (1). The District Muasif as well as 
the Subordinate Judge, however, seemed 
to think that S. 236 covered a case like 
the present and relied on two rulings of 
the Calcutta High Court one \n Seiudutt 
Hoy Maskara v. Nahapiet (2) and the 
oHier in Baviji Das v. Janki Das (3). In 
both bhesB cases, tha plaiobitf purported 
to act as a broker, that is to say ho ot- 
fered to sell to tho other party certain 
goods on behalf of some third person and 
lb would appear from the judgment oi 
Jenkins, G. J.. in Ramji Dasv. Janki 
Das (3), that it was upon that ground 
that S, 236 was held to apply. He points 
out that the group comprising Ss. 211 to 
221, Contract Act, deals with the agent s 
duty to the principal and that the Sro^p 
of sections which includes Ss. 226 to 238 
deals with the effect of agency on con- 
tracts with third persons. We think that 
this is not a case governed by S. 236. 
But there can be no doubt that S, 215, 
Contract Act, applies. Under that sec¬ 
tion if an agent deals on his own account 
in the business of the agency, the princi¬ 
pal may repudiate the transaction, it ap¬ 
pears that the dealings of the agent have 
been disadvantageous to him. Here the 
defendant did not know that the plaintiff 
purported to sell his own paddy or that 
he purported to buy 500 bags out of 1,000 
bags sold by the plaintiff to the defend¬ 
ant. 

Both the District Munsif and the 
Subordinate Judge found, as a matter of 
fact, that the plaintiff wanted to dispose 
of hia own paddy when the price was 
high and waited bill the market had gone 
down to dispose of the defendant s paddy. 
Mr. Rosario argues that there is no evi¬ 
dence in support of this finding. This ob¬ 
jection is nob taken in the grounds of ap 
peal. On the other hand we think that 
there is evidence to support the finding, 
for instance there is Ex. A (3) in which 
the defendant informed the plaintiff that 
Rs. 5-2-0 was the price for a bag for 
August delivery andaskelhim to get the 
best price available. The plaintiff, instead 
of selling the paddy then, did nob send 
any reply and did not sell until the price 
had gone down to Rs. 4-8-0. If he had 
acted promptly on the information sup¬ 
plied by the defendant, no loss would have 
been caused^ Oj\ these g r ounds we c q^- 


firm the decree of the lower Courts and 

dismiss the appeal with costs. 

S.N./r.K. Appral dismissed. 


1. (1910) 34 Bom 292=3 I 0 801. 
2 (1907) 34 Oal 628. 

.3. (1912) 39 Oal 802=17 I C 973. 
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, Sadasiva Aiyar and Spencer, JJ. 

Mogadasu Venkatadasu and others 
Defendants—Appellants. 

V. 

Vankainamidi U dayanarayana and 
o^/^ers—Plaintiffs—Respondents. 

Second Appeals Nos. 512 bo 522 and 
544 of 1916, Decided on 6th March 1917, 
against decrees of Addl. Tem porary Sub- 
Judge, Guntur, in Appeal Suits Nos. 1 to 

(a) Madras Estates Land Actil of 1908), 

S. 3 (2) (d)— Grant of inatn—Grant of melva- 
ram should be presumed unless kudivaram 
rights conferred. 

The ptesumptiou in all oases of grants ol 
inams is that only the molvaram was gninted 

as inam. U ^ 

Court? should always start with that proi-ump* 

tion, unless the grant deed 

kudivaram rights also. 

(b) Madras Estates Land Act(l of 1908), 

S 3 (2) (d) — Grant with ashtabogam does 

not include grant of kudivaram. 

A grant with ashtabogam does not necessarily 
import the grant of the kudivaram also in the 
same manner that it decs not clearly imply the 
grant of temple and other 

(c) Madras Estates Land Act(1908), S. 3 (2) 
—Pre-settlement inam grants — Presump¬ 
tion—Melvaram. 

Pro-settlement inam grant? must be presumed 
to bn of land revenue only, what the grantor 
was entitled, in those davs, to obtain from the 
lands as feudal landlord being connoted bv the 
words “land revenue ’, though now it would^ bo 

called molvaram. , j f 

(d) Madras Estates Land Act (19U»). 

S 3(2) (d) —Suit for ejectment—Jurisdic¬ 
tion of civil Court contested — Burden of 
proof is on defendant. _ 

Where tho defendants in a suit for ejectment 
contest tho jurisdiction of the civil Courts to eu- 
tertain tho suit under S. 3 (2) (d), it Is for thorn 
to prove that tho plaintiff was not the owner of 
tho kudivaram right at the time of tho grant of 
the inam to him. But this is uot necessary 
when by settingup that tho grant was of both 
varams, the olaintiffs admit that they were not 
the owners of the kudivaram at tho time of the 

grant. , , 1^ 

It cannot be laid down as a broad proposition 

of law that the inamdar mu t have the occu¬ 
pancy right when the tenants have no occu¬ 
pancy rights iu thempolves, though it is open to 
the Court, from such a state of facts to infer 
that, at the time of the grant, the grntco had 
tho kudivaram right. Inamdars might well bo 
asked to establish that, by transfer or succession, 
etc., they got the kudivaram tight subsequently 
where it is admitted or proved that they had 
not got the kudivaram right at the time of the 
grant: 33 MadQiZ, Diss.from. [P 572 OH 
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(^) Madras Estates Land Act ( 1908), S. 8 
— Suit for ejectment —Jurisdiction of Reve¬ 
nue Courts questioned — Proof of acqui¬ 
sition of kudivaram rights necessary. 

Pet Spencir, J. — Tn a suit for ejectment, 
where plaintiffs rely on the exception to S. 8. 
Instates Land Act, for ousting the* jurisdiction of 
iho llevenue Courts, the plaint should specifi¬ 
cally show by what acts the plaintill acquired 
the kudivaram interest of his ryots and became 
entitled to both varams. [ P 527 C 1] 

P. Narayanaviurthi and B, Somayya 
—for Appellants. 

V. Bamadoss —for Respondents. 
Sadasiva Aiyar, J. — The defendants 
are the appellants in these second ap¬ 
peals. The plaintiffs are agraharamdars 
who claim a right to eject the defendants 
(tenants) on the ground that they (the 
jjlaintiff’s) are the owners of both the 
kudivaram and moivaram rights in the 
lands in the occupation of the defendants. 
Though the plaint does not definitely set 
out how the jilaintiffs own both the 
varams, it is clear from para. 13 of the 
District Munsif's judgment that they 
claimed both varams as conferred upon 
their ancostor Dakshinamurthy Sastrulii 
by the gift deed, Ex. A of 1790, executed 
hy the then zamiudar, who called himself 
Raja Manyakya Row Bhavanarayana Rao 
Sir Dosa Mukhi Mannevaru Sirkar Mri- 
thujangan. I think, therefore, the only 
question in this case is whether the 
jdaintifl's obtained both thevaramis under 
this grant Ex. A or the melvaram alone. 
If they obtained the melvaram alone, the 
kudivaram not being granted to them and 
they not having claimed the kudivaram 
as having belonged to them at the time 
of the grant, the village is prima facie an 
estate under S. 3 (2) (d). Estates liand Act, 
,and the civil Court has no jurisdiction 
'over these suits. The presumption in all 
'cases of grants of inarn is that only the 
melvaram was granted as such inam. I 
think that Courts should always start 
with that presumption in these cases, un¬ 
less the grant deed clearly confers kudi¬ 
varam rights also. In this case, thegrant 
deed, Ex. A, itself indicates that fcher 
were inhabitants residing in the village 
at the time of the grant and it excludes 
savaram or home-farm lands from the 
gift, and, though it is a grant with all the 
ashtabogam, it has been held in Paran^ 
kusa Zaiindra Mahadesikasivapii v. Su. 
]^ramania Pillai (l) that a grant with 
•ashtabogam does cot necessarily import 
th e grant of the kudivaram also in the 

1. (1915) 26 I 0117. 


same manner that it cleaily does not implyi 
the grant of temjile and other communal 
sites. 

I am, therefore, clear tliab the plain- 
tiffs’ case that the grant of 1796 included 
the kudivaram rights also cannot be sup¬ 
ported. In coming to this conclusion, I 
do not rely upon Ex. 1 in respect of which 
the District Munsif seems to have fallen 
into two inaccuracies in hie judgment, 
namely, (l) that it must have been pre¬ 
pared about 176G; and (2) that the refer¬ 
ence to seri in Ex. 1 also indicated that 
there were already tec ants occupying 
these lands. It appears from the Kistna 
^laniial that the Collector, Mr. Bam, in 
whose tinie the Register, Ex. 1, was pro- 
I>ared became such Collector only in 1794, 
and it furtlter appeals limb the vord 
‘’seri" naight have been used to describe 
the village in his time owing to its hav- 
ing been attached about the jear 1600 or 

1801 for recovery of arrears of Gotern- 

• » 

merit pesheush and cowles for the mam 
lands were ^ranted to the inamdars then, 
see Ex. N series. Also Kistna Manual, 
P 320. Mr. Rama Doss then argued 
that oven if the grant was only of the 
melvaram, it was not a grant of land 
revenue" and therefore the inam did 
not fall within the definition of an estate 
found iu S. 3, Cl. 2, sub-Cl. (d), Madras 
Estates Land Act, because the said sub¬ 
clause speaks of a ^village of which tb® 
land revenue alone has been granted in 
inam". and not a village of which the 
melvaram alone has been granted in inaro- 
This contention seems to have fcon 
favour with both tho lower Courts. 

If it bo held that DO inam village grant¬ 
ed by a zamindar before the Permanen 
Settlement would come under Cl. I 
S. 3 (2), the result would be thnt 
most of the pre-settlement inams 
come under this head (very fe^ 
been granted directly by the Sovereig 
power under whose nominal suzerain 
the zamindars held their estates), 
all such inam villages would be exclu 
from the purview of the Act. I 
at all prepared to accept this centen i^^ 
Zamindars were supposed to have 
in as only receivers of land revenue. 
considered themselves to possess r y 
authority and the P^’s-ssttlement 
granted by them might, therefore, 
considered hy the legislature as 
grants prima faoio of land revenue. 
the inams were afterwards confirm 
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leoognized by the British Governmeut, 
they were ao recognized and confirmeil as 
grants of mere land revonue made by the 
zamindars. It is also significant that in 
,Cl. (d) the kudivaram right is referred to 
iin a subsequent portion of the same sen- 
'tenoe in contradistinction to ‘ the land 
revenue alone ” mentioned in the first 
portion, showing that what the grantor 
Iwas, inthoseda^s, entitled to obtain from 
the lands as feudal landlord, was connot¬ 
ed by the word "land revenue”, though 
'now it would be called “melvaram.’ 

Next it was argued that, as the jurisdio- 
tiot of thecivil Cjurbs would booustedby 
treating the inam village as an estate un¬ 
der S. d (2) (d), it lay upon the defen¬ 
dants to prove that it was an estate. I think 
that the several cases quoted by Mr. 
Ram\ Doss and which are reported as Tn- 
dcly China v. Potu Konchi{2):Upadra'^ta 
Venhataw. Devi Sitaraynudu (3), Srimath 
Kidambi v. Pidipiti Kutn7nbiraij(idu 
(4) and in A'ari Narasayija v. Thavala 
Nagesioaia Hao (6) proceed only to this 
extent: that it lay upon the delendants in 
such cases to prove that the grantee was 
not the owner of the kudivaram at the 
time of the grant. I do nob think that 
those cases afford any help to the deci¬ 
sion of these suits as the plaintiffs do nob 
claim that they were owners of the kuJi- 
varam interests in these lands at the 
time of the grant, bub set up that the 
grant itself to them was of both kudivaram 
and melvararn, thus admitting tliat they 
were not the owners of the kudivaram at 
the time of the grant. 

The next contention of Mr, Kama Doss 
is, that it must be presumed that ho has 
acquired the kudivaram interest subse¬ 
quent to the time of the grant somehow, 
and that under the exception to S. B, 
Madras Estates Land Act, these lauds had 
ceased toCepirtof the in estate. It has 
been held in Upadrasta Venkata v. Debt 
6ita rannidu (3) that that exception ap- 
plies only to acquisitions of kudivaram 
by moans of transfer, succession or other 
modes ejusdem generis and not by means 
of relinquishment of his holding by the 
tenant. Mr. Kama Doss, however, argued 
that we can presume acquisition even by 
the former modes on the finding of the 

2.(1010) 8 I 0 3G5. 

8. A 1 It 1015 Mad 727=21 1 C 221=38 Mad 
891 

4. A I H 1015 Mad 738=30 Mad 21=25 I C 
801. 

6. (1915) 31 I 0 200. 
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lower Courts that nobody else was allowed 
by the inamdirs to acquire occui);fcncy 
rights in these lands and tliat tliey li.ive 
been olaimingoocupincyriglibs for several 
years past. He relied especially ui'ou the 
cases oi Tadikonda IJUi'li i Vi railuidrai/ya 
v. Sonti Venkanna (GJ and PonniLS'oamy 
Padayachi v. Karnppudayan (7) As 
regards the case of Tadikonda JUicki 
Virabhadrayya V. Sonti V- n'eanna (6) 
Benson and BundaraAiyar, J ).. exiuessed 
the opinion that on the facts found in 
that case tne agraharamdars ' must bo 
taken to have been entitled to the kudiva¬ 
ram at the time of the inam grant,” and 
nob that they can bo presumod to havo 
subsequently acquired it. Tiius the inam- 
dare iiraventiug their tenants from ac¬ 
quiring kudivaram and claiming kudivaram 
m themselves for several years can be 
used by the lower Courts onl\ to infer 
that the agiaharaind:\rs were eutitlcd to 
Uudivaram at the time of the grant, but 
(as I said alrea ly) on tiio jdeidmgs lu these 
erses, the question of the maindars being 
entitieil to the kudivaram at the time of 
the inam grant does not arise. 

As regards the case of Ponnuawaniy 
Padayachi v. Karappudayan l7), the 
opinion of one alone of the loarned Judges 
(Miller, J ) can be relied on by the piain- 
bills as laying down the broad proposition 
that the inamdai' must have the occu¬ 
pancy right wlien the tenants have no oc¬ 
cupancy rights in ihonisslves. I must 
re->pectful!> dilior from such a bro.i.d pro¬ 
position. As I said, It IS ojien to tlie 
lower Courts to lufor from suoli a state 
of facto only this: that at the time of the 
grant tlie grantees had tlie kiidivarani 
right. But even as regards suoli a pre¬ 
sumption, speaking for myself, .1 would 
not draw such an inference from that 
fact alone if 1 was the Court of first in¬ 
stance, knowing hoNv inamdars and zamin- 
dars in the northern districts have always 
tried to deny occupancy rights to tlieir 
tenants and to prevent their tenants from 
ciaiming such rights. Uiamdars might 
very well 1)8 asked to establish that by 
transferor succession, etc., the^ got the 
kudivaram right subsequently, v.here it 
was admitted or proved that they had nob 
got the kudivaram right at the time of 
the grant. In the result, I am of opinion 
that the village is an estate under !S. 3, 

C. (1013) 20 I G 217. 

7. A I R 1015 Mdcl 705=21 i G 217=33 Mad 
B13, 



572 Madras Pandiyan PiLLAi v. Vellayappa Rowther 


1918 


Cl. 2 (d); and reversing the decision of 
the lo.ver appellate Court, I would order 
the return of the plaints in all these suits 
for presentation to the proper Revenue 
Court. The plaintiffs must pay the de¬ 
fendants’ costs throughout. 

Spencer, J. —I agree. I desire only 
to say a few words on the last question, 

viz. whether agraharamdarscan ha regard¬ 
ed as having acquired by relinquishment 
any kudivaram riglit which they had not 
at the time of the grant. The first ques¬ 
tion to be decided hero is whether these 
suits are cognizable by a civil Court or by 
li Revenue Court. For the purpose of 
deciding that point, it is necessary to see 
whether at the time of the grant the 
inam was given to a person not owning 
the kudivaram. If the plaintiffs intended 
to rely on the exception to'S. 8, Madras 
Estates Land Act, for ousting the jurisdic¬ 
tion of the Revenue Court, it was neces¬ 
sary that they should have advanced a 
specific case to show by what acts they 
acquiied the kudivaram interest of their 
raiyats and became entitled to both 
varams. Rut it was nob the plaintiffs’ 
case in their plaints that they had a grant 
only of the melvaram and that they sub¬ 
sequently acquired the kudivaram right 
as regards all the lands comprised in those 
suits. It was their case that they got 
both the melvaram and the kudivaram 
rights under the giant. I, therefore, agree 
that the civil Courts had no jurisdiction 
to entertain these suits and the plaints 
must be returned for presentation to the 
Court having jurisdiction. 

S.N.^R.K. Plaint returned. 
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Seshagiri Aiyar and Kumaraswami 

Sastri, JJ. 

pandiyan Pillai —Defendant—Appel¬ 
lant. 

V. 

K.V.Vellayappa Roiother s.nA another 
—Plaintiffs and Defts.—Respondents. 

Second Appeal No. 1224 of 1916, De¬ 
cided on 4th April 1917, against decree 
of Dist. Judge, Madura, in A. S. No. 191 
of 1915. 

(a) Transfer of Property Act (1882), S. 60 
—Provision in mortgage that in case princi* 
pal is not paid within certain lime property 
be sold and mortgagee to become absolute 
owner is clog on equity of redemption and 
must be relieved against. 

A provision in a mortgage-deed that the mort¬ 
gagee should enjoy the mortgaged properties for a 
certain period and that after that date, If the 


principal is not paid, the property should become 
absolutely his, does uot convert the mortgage io' 
to a usufructuary one, nor does tbo sale becom® 
absolute after the stipulat'd period. Such a pro¬ 
vision is a clog on the equity of redemption ana 
must bn relieved against. It is introduced not a® 
a term of the mortgage but only as limUing the 
term of enjojment iu lieu of Jv, , j 

19U Mad 42, I'V/. 

(b) Adverse Possession-Mortgagee in ait* 

ferent capacity continuing possession is suf¬ 
ficient. jsrt*. 

Possessiou continued by a mortgagee in a dinar- 

ent capacity will suffice tostart adverse possession, 

plthough tbo original possession is 
.i.i.iivn5r.iad.6ri.FoU 

(c) Transfer of Properly Act (1882), a* 
—Mortgagee effecting improvements under 
bona fide belief that he is owner i» enliUea 

to value of improvements. 

Where a mortgagee effects improvements on toe 
mortgaged propcity undor tbo bona fide UUe 

that in accordance with tho terms of the mofi 

gage-deed be has tecomo absolute 
property, be is entitled to the value o* ^‘mpro 
vements effected by him u^er S. ol. L to 

(d) Civil P. C. (1908), O. 2R 

contes, order in claim proceedtnga places p 

ies in status quo ante. ^ ^nnte&i 

A decision in a regular suit instituted to coot^t 

an order made in claim Proceedings pla^ ^ 

parties in status quo ante eitb r by * 

order raade in tho said proceedings ^ 

a party in possession of 
title to the property is still ‘“‘^boate - 
invoke the aid of the Court to pro^, J 

from attachment, and * -ygotion of 

proceedings started by him ‘b® 
the Court is sought in a regular suit to 

upon his title, be is bound by th parties 

against him. and the right ^ gi« * 

is the right which they asked <^b® ^^’^“‘uachmeni. 

decision upon as on the date of tho 573 ( 33 ! 

iV. D. Devadoss—ioT _- 

A. Erishnaswami Aiyar (or R 

Judgment,-This is a 
tion that the property in suit m 
be attached in execution of the 
tained by the plaintiff against de 

He mortgaged the 9 traos- 

defendant 1. In 1901 defendant 2 

ferred the patta to defendant 1- ^ 

tober 1912 the plaintiff attached 
perty in execution of his decree- , 

dant 1 preferred a claim whic 
lowed. Thereupon this 4 from 

ted. The District Judge, di^mg 
the Subordinate Judge, held tha 
perty is liable to be sold inexecu 

ject to defendant I’s con- 

second appeal Mr. Devadoss s 
tentioD was that the for 

anomalous one, that ^he . fjgt 

converting it into an absolute ^ 
four years worked itself out, an 
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fendftnb 1 beoarne the absolute owuer. 
We are unable to agree. The period of 
four years is fixed, not as a term of the 
mortgage, but only as limiting the period 
of enjoiinent in lieu of interest. The 
document is not capable of being con¬ 
strued as a usufructuary mortgage for a 
term as contended for by the learned 
counsel. We think that ic is a combina¬ 
tion of a usufructuary and of a simple 
mortgage and as such is covered hv the 
exeception mentioned in S. 98, T. P. Act. 
In this view the condition for converting 
the mortgage into a sale is a clog on the 
equity of redemption which should be re¬ 
lieved against. We hold, following Sri¬ 
nivasa Aiyangar v Radhakrishna Pil¬ 
lai (l), that the mortgage was not con¬ 
verted into an absolute conveyance, bub 
was liable to be redeemed. 

The next contention was that the mort¬ 
gagee acquired a title by prescription to 
the property. It is true that there was 
a transfer of patta in January 1901. We 
do nob agree with the learned District 
Judge that the fact that the mortgagee's 
possession was not interrupted would 
Imake any difference. We held in Muthu- 
karuppan Sambanv. M'athu Sam6an (2) 
that possession continued in a diflorent 
capacity would suffice to start adverse 
[possession, although the original posses¬ 
sion was nob given up; and we dissented 
from the Calcutta view to the contrary. 
Wo adhere to that view. Bub the further 
question is that, as admittedly onthedate 
of the attachment by the plaintiff defen¬ 
dant 1 had nob perfected his prescriptive 
title, whether he is entitled to say, that, 
on the date of the suit, he had acquired 
that title and that consequently the 
plaintiff is nob entitled to any relief in 
the suit. An old decision of this Court, 
nob reported in the authorized reports, 
namely, Seetharami Ptcddi v. Venku 
Reddi (3), supports Mr. Devadoss. On 
the other baud in Krishnappa Cheity v. 
Abdul Khader Saheb (4), it was held 
by a Bench of this Court that from 
the date of the claim to the date of the 
final disposal of the suit, the property 
is subject to lis pendens. In the pre¬ 
sent case it is nob necessary to take up 
this_ extreme _pq8Hion_ W e u nderstand 

' iVXl R'vJU Mad 42=88 ’Ma’d G67=‘i2l C 54. 

2. A I R 1915 Mad 573=38 Mad 1158=25 I C 
772. 

8 . (1901) 11 M L J 344. 

4 . A I 11 1915 Mad 495=38 Mad 635=25 I C 
11 . 


that this view has recently been ques¬ 
tioned by another Bench of this Court, 
Vasudeo Atmarcivi Joshi v. Rknaih Bal- 
Jerishna Thite (5) holds that if the title 
to the property was nob peifected on the 
date of the attachment the decree-holder 
can get a decree for attaching it. In our 
opinion, the proper view to take of the 
proceedings is this: on the date when the 
title of the party in possession was still 
inchoate, the plaintiff chose to invoke the 
aid of the Court to protect the property 
from attachment. He got no relief in the 
summary proceedings. He thereupon 
sought the intervention of the Court to 
establish his title. Consequently he is 
bound by the decision given against him. 

It is well established that a decision in 
a regular suit instituted to contest the 
order in the claim proceedings places tne 
parties in status quo ante either by vaca¬ 
ting the order made in the said proceed, 
ings or by confirming it The result is, 
the plaintiff is directed nob to interpose 
ol)Stac:les in carrying out tlio further steps 
necessary to reap the fruits of the attach¬ 
ment. Both the parties are bound by 
that pronouncement. Consequently, no 
question of interruption of possession or 
of its continuance despite the attaclimenb 
arises. This conclusion is in consonance 
with the view taken by the Judicial Com¬ 
mittee in Phul Kumari v. Ghanshyam 
Alisra (6), as regards the nature of the 
right litigated after the order on the 
claim petition. In our opinion, the right 
restored to the parties is the right which 
they asked the Court to give a decision 
upon as on the date of the attachment. It 
is not necessary to say what might have 
been the result, in case the person in pos¬ 
session had not sought the aid of the Court 
and if execution proceedings went on 
without his intervention. We think the 
plaintiff has a r-ght to attach the pro¬ 
perty. The last question relates to im¬ 
provements. We are not determining 
their value. But as the decree of the 
District Judge says that the plaintiff 
should sol) the property subject only to 
the mortgage, it is necessary to point out 
that the sale should he subject to the 
value of the improvements, if any, as 
well. No doubt, it is only when defen. 
dant 1 is evicted that he can claim to be 
paid their value; l)ut nonetheless the 
decree should make it clear that the sale 


5. (1911) 35 Bom 79=8 I 0 089. 
fi. (1908) 35 Cal 2C2=35 I A 22 (P C). 


57 4 Madras 


P0>'NUSWAMI V. NaDIMUTIIU 


1918 


lis Fubject to the value of improvements 
that defendant 1 is entitled to be 
paid their value before eviction. 

We f^el no doubt that defendant 1 waa 
a bona fide transferee. We think that all 
that the Courts should require of him is 
proof that he made the iinnrovements 
honestly believing thit he was the owner 
of the property. B?e Navjappa Gounden 
v. Vcruvia Gonn<icn (7), 

V. Sa7ikaranara7p77i(t Anjiir (8), Munici¬ 
pal Corporatifiii of Bomba]! v. Secy of 
State (9) and UathunsaRou'thanw. Ap^a 
(lOj. The principle of S. 51. T P. 
Act is applicable to this case. See also 
U.c^iderson v. Asi?f;oor7 (11). Mr. Krishn-i- 
swami Aiyar, vakil for the respondents 
contended that as the document is incap¬ 
able of conferring title as owner, there 
oan be no question of bona ndes in mak¬ 
ing improvements. If the transferee ac¬ 
ted recklessly and in utter disregard of 
obvious facts, he could not be said to be 
acting bona fid n That was all that was 
laid down in ^ludchisami Siddappa v. 
Biias\-ara Lak^hmi Narasappa (12). In 
the present tb.e forEO of tlie docu- 

nient and the conduct of tlm mortgagor 
and of the mDrtgagee show that defendant 
1 honestly believed lii'uself to be the 
owner of the property. Tlie decree of 
tlie District Judge must be modified so as 
to inclultj the declarations we have indi¬ 
cated. The appeal fails in other respects. 
Pdach party will bear his own costs in 
this Court. The order as to the costs of 
the lower Courts will stand. 

S.N . R.K. Ap peal pa rtl y allo wed, _ 

7. (190^) 32 Mad 5-30=4 I C 18. 

8 . A I R 1914 M^d 107=24 I C 910. 

9. (1005) 29 Bom 5R0. 

10. (1913) 36 Mad 194=12 I 0 441. 

11. (1894) A C 150. 

12. (1915) 30 I G 853. 
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Sadasiva Aiyar, J. 
Mantripragada Venkatarama Rao and 
others —.\ccused—Petitioners, In re. 

Criminal Revn. No 765 of 1916, and 
Criminal Revn. Petn. No. 617 of 1916, 
Decided on 2nd February 1917, against 
judgment of Joint Magistrate, Bhadra- 
chalam, in Criminal Appeal No. 6 of 
1916. 

Penal Code (45 of 1860), S. 447 —Criminal 
trespass—Possession of property is essential. 

la a prosecatiou tor crimiaal trespass it is 
necessary to determine in whose possession the 
property was at the date of the alleged trespass. 

IP 574 0 2] 


G. Venkataramiah and P. iSoma- 
suiidaram —for Petitioners. 

E. R. Osiornc —for the Grown. 
Order.—It appears from the docu¬ 
mentary evidence that accused 1 obtained 
a mortgage with possession from one of 
two undivided brothers in May 1915 
(Ex. J.), accused 1 having been already 
a mortgagee without possession from both 
the brothers. The other brother gave a 
cowle to the complainant more than a 
year afterwards in June 1916 (Ex. A.) 

Pfima facie, the complainant was the 
aggressor in trying to take possession of 
a land which had been mortgaged wit^h 
possession to accused 1 a year before the 
complainant's cowle. The appell^t® 
Magistrate refused to go into the ques- 

tion j • .ka 

“v>bo was in possession of the land lo 

year preceding ibedate of offence and 
on the date of offence: see Veerappa 
re (1). , 

I set aside the decision of the apP® * 
late Magistrate and direct that the ap¬ 
peal bo ro-heard and a fresh decision pro* 
nounoed after considering the question o 
Ijossession; and if accused 1 ia ^ 

have been in possession prior to and op 

to the date of occurreuces, 
force than was legally permissi o 
use.l by the accused or any of 
maintaining that possession in > 

ciso of the right of self-defence ^ 

the complainant and bis party- 
accused will continue released od 
same hail till disposal of the appeal- 

s.n./r.k. _ ^tion allo^ 

1. (1917) 10 1 C. 752. 
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Spencer and Srinivasa Aiyangab, 
Ponnuswami Naicken — Petitioner. 


V. 


Nadimuthu Chetli —Opposite 
Civil Revn. Petn. No. 805 of 1^■ 

Decided on 4th May 1917, 
of Sub-Judge, Tanjore. in Stnallbao- 

Suit No. 343 of 1916. ^ H.rd 

(a) Contract Act (1872), * jufficie*** 

unconscionable bargain i* r*® , . Qib«r 
ground for relief unless atlcnde 
circumstances. . ^jj^Coof* 

The fact that a bargain auffif*®®* 

bard or unconscionable, is not ‘ ^ most ^ 
ground for equitable relief, but i »he P**'^*^’ 
some disparity in the position o 5 acb 

actual or presumed, or some poferty 

as surprise, ignorance, disuess or 
which prevented the parlies to rp 575 0 « 
from meeting on equal teems. 
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(b) Contract Act (1872), S. 16—Relief- 
Person in position to dominate another’s 
will should not be allowed to retain undue 
advantage obtained. 

Whore one person is in a position to dominato 
the will of another either on account of antece¬ 
dent relationship or because of the circum¬ 
stances attending a particular transaction so as 
to prevent that other from givirg an intolligont 
or free consent to the bargain, the person who 
obtains an undue advantage by using his posi¬ 
tion should not in justice bo allowed to retain 
it. [r 575 C2] 

(c) Contract Act (1872). S. 16—Grossly 
extravagant rate of interest is evidence of 
undue influence coupled with inequality 
between parlies. 

grossly extravagant rate of interest mav 
itself be evidence of undue inUueuce, and slight 
circom'^tances of inequality between the partie.s 
may he enough to bring the case under S. 16. 
Ccntract Act. IP ^ 

(d) Equity—Indian Courts cannot invent 
new heads of equity. 

Couits of justice in India howevtr are not 
entitled to travel outside the provisions cf the 
Contract Act and invent a new bead of equity: 
Casfl^to discussec^ IP 577 C 2) 

(e) Contract Act (1872), S. 74—Penalty-It 
does not exist without another antecedent 
promise. 

There cannot be a stipulation bv way of pen¬ 
alty unless there is another antecedent promise. 
For a sum to ba treated as a penalty it must bo 
an amount to bo paid in case of a breach^of an 
antecedent promise. [P 577 C 21 

(f) Contract Act (1872), S. 74 Relief- 
Heavy rate of interest in itself is no sti¬ 
pulation by way of penalty and cannot be 
relieved against. 

A contract to pay a heavy rate of interest is 
not by itsslf a stipulation by way of penalty and 
cannot bo relieved against under S 7-1, Contract 
A^t* 44 CflZ 162 from; Case law tevieivcd.', 

(P 577 C 2J 

V. PuTiishothamcL AiyciT [or Peti¬ 
tioner. 

C. Krishnamachariar for G. S. Rama- 
Chandra Aiyar-^lor Opposite Party, 

Judgment, —The defendant borrowed 
Ks. 30 from the plaintiff and executed a 
promissory note promisinf? to pay on 
demand the principal with interest at 
one rupee per week, i. e.at about Rupees 
172 per cent, per annum. In a suit on 
the note the Subordinate Judge reduced 
the rate of interest bo 24 per cent, on the 
ground that the coobraob rate was extor¬ 
tionate. He took no evidence and dees 
nob find that the contract was procured 
by undue iotluence as defined and ex¬ 
plained in S. IG, Contract Act. The 
t\ue8tion is whether the Judge had power 
to re open the contract and reduce the 
rate of interest. 

The argument in support of such a 


argued that there is a head of equity 
apart and distinct from “undue influ¬ 
ence" whioh would ouahlo a Court of 
equity in Kngland to re-open a contract 
which the Goiut thought “hard or iiu- 
conscionable” and that the Britisli 
Indian Courts which 'are also Courts of 
equity can exercise the same jurisdiction 
apart from and outside the provisions of 
the Contract Act. This argument ap¬ 
pears to proceed on a misapprehension of 
the English doctrine as to harsh and un¬ 
conscionable bargains and is further of'- 
posed to authority. As we understand 
the law, the fact that a bargain appears 
to the Court hard or unconscionable is 
not hv itself sufficient ground for equit¬ 
able relief, hut there must he some dis¬ 
parity in the position of the parties,* 
actual or presumed, or some circum¬ 
stance, such as surprise ignorance, dis- 
tress or even poverty, which prevented 
the parties to the transaction from meet¬ 
ing on equal ternis. A theory of construe-, 
tive fraud was developed which included 
cases of undue influence strictly so called 
of which Iluouenin v. Baseley (l) was 
the type, and cases of unconscionable 
bargains, of which Chesterfield {Earld 
of) V. Janssen (2) was the type. Both 
these classes were based on the common 
princii)le tliat where one person is in a 
position to dominate the will of another 
either on account of antecedent relation-^ 
ship or because of the circumstai)C0s| 
attending a particular trausastion so as; 
to prevent that other from giving an in-; 
telligent or free consent to the bargain, 
the person who obtained an undue ad 
vantage by using his position should not, 
in justice he allowed to retain it. What 
those circumstances were the Courts 
decliued to define. To the substantive 
doctrine, there were added certain^ rules 
of evidence or presumptions whioh in 
some oases subsequently crystallised into 
rigid rules of law, as in the case of sales 
of reversions and certain other dealings 
with expectant heirs necessitating the 
interference of the legislature Tho 
Indian legisUture has inclulel all these 
matters in a comprehensive dofiuibion or 
explanation uuder the head of undue 
influence, in S. 16, Contract Act. 

The section as originally enacted was 
found inadequate to meet all c ases and 

1 . (1807) 14 Ves. Jun. 278, 

2. (1750) 2 Yes. Sen 125. 
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has therefore been amended and re enacted 
in 1691). Cl. ?, S. 16 is in substantial 
accord with the English Equity doctrine 
as to unconscionable bargains, though in 
its application the diflerent circum¬ 
stances of this country will have to l e 
taken into account, for instance as the 
English Courts invented the class “ex¬ 
pectant heirs” we have develoi>ed the 
class of pardanashin women. At the 
same time inasmuch as Courts of equity 
in England, and following them the 
Courts here, did not,in tliis class of cases, 
wholly set aside the transaction, but 
gave relief only on terms, a new S. 19 (a) 
was added to give eil’ect to this rule. In 
Dhanipal Das v. Maneshar Bakhsh 
SiiKjh (3) Lord Davey said: 

“Apart from a recent Statute {^[oneylenders 
Act) an English ( curt cf equity ccu)d not 
give relief from a transaction or^contract merely 
on the ground that it ’i\as a''hard bargain, 
except perhaps where the extortion i«iso great 
as to be of itself evidence of fraud ... In other 
cases there must be some other equity arising 
from the position of the parties or the parti¬ 
cular circumstances of the case." 

The same case is also authority for the 
position thar we are not entitled to 
travel outside the provisions of the Con¬ 
tract Act, and invent a nesv head of 
equity; and the sime principle has been 
acted upon in several recent cases in this 
Court: Annapnrni Nachiar v. Swami- 
nathan Cheity (4) and Kesavuhi Naidu 
V. Arithulai Amynal (5). The decisions 
of the Judicial Committee in Komini 
Sundari Chaodrani v Kali Prossunno 
Ghose (6) and Raja Mohkavi Singh v. 
Raja Riip Singh (7),which were strongly 
relied on by the respondents, are not 
authorities to the contrary. The first of 
these cases falls within Cl. 3, S. 16. 
Though that clause had not been enacted 
when tbe decision was passed it must 
be remembered that the rule embodied 
in it has always been acted upon as 
a rule of evidence and the burden of 
proof laid on the party supporting the 
transaction. Their Lordships carefully 
point out the circumstances which 
showed that the parties w’ere nob meeting 
on equal terms. It was the case of a 
pardanashin and her mukbtar, and their 
Lordships ci ted the decision of the 

3. (1906) 28 All 570=33 I A US (P. C.b 

4. (1911) 34 Mad 7=6 I C 439. 

5. A I R 1914 Mid 18l=«6 Mad 533. 

6 . (1896) 12 Cal 225=12 I A 215 (P C), 

7. (1893) 15 All 352=10 I A 127 (P C). 


Master of the Rolls in Beynon v. Cook 
(8) as correctly laying down thelaw. The 
transaction in Beynon v. Cook (8) was 
with a person who came under the class 
of “expectant heirs.” The Master of tbe 
Rolls in Ihe opening sentences of his 
judgment determines first that the party 
seeking relief came within that class and 
then considers whether the bargain was 
unconscionable. Their Lordships no 
doubt say in a previous portion of tbe 
judgment that the finding of the lower 
Court against fraud and undue influence 
must be accepted; that apparently means 
that there was no proof of actual imposi¬ 
tion in the case. In Raja Mohkam 
Singh v. Raja RiipSingh ( 7 jthe transac¬ 
tion was with a person in a position 
analogous to that cf an expectant beir. 
Even in cases of specific porfornriance tbe 
mere fact that the bargain was harsh or 
onerous is no defence ’ see G. If • 

V. Maung Shtve Go (9). It may also bo 
pointed out that the words ‘ harsh and 
unconscionable bargain” are oftentimes 
used so as to include the element of JO* 
equality in the position of the partifla- 
We are therefore unable to accept the 
argument. 

It was then contended that the con¬ 
tract to pay a heavy rate of interest is V 
itself a stipulation by way of pensly 
and should be relieved against nndsr 
S. 74, Contract Act. Though the 
tinebion between "penalty” and 
dated damages” was abolished by t 
Contract Act, and however wide ^ 
powers of a Court may be to ^ 
against all stipulations which it 
penal irrespective of the language o 
contract, it is quite clear that there o® 
not be a stipulation by way of 
unless there is another antecedent pf 
mise; for the section says that for 
sum named to be treated as a penal y. 
must be an amount to be paid in case 
a breach of the contract, i. e* 
an antecedent promise ; a 
consideration is a contract. Ariy o 
stipulation by way cf penalty sim* 
means a provision intended to secure 
performance of the main contract. ; 

stated in Bouvier’s Law 
penalty always includes two dis 
engagements.” If Courts have power 
relieve parties from their main cootrac 


8 . (1875) lOCh.Ap. 389. 

9. (1911) 38 Gal 805=111 C '801 
(P C). 
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as sfcipulatiions in the nature of penalty 
whenever they think the bargain was 
harsh or unconscionable there would in 
many cases be no ueed for any investiga¬ 
tion as to whether undue influence was 
exercised or fraud practised in the obtain¬ 
ing of the contract. Several cases were 
cited by the respondent, but there is no 
case in this Court which in any way lends 
support to his argument; on the other 
hand in Annamalai Chetty v. Veerabad- 
ravi Chetty (10) and in Venkataramiah 
Pillai V. Subramonia Pillai (ll) de¬ 
cided very recently (both of thorn 
cases of loans), the distinction bet¬ 
ween the primary obligation to repay 
the loan with interest as agreed to and a 
penalty stipulated to be paid on its breach 
was kept up. 

The learned Judges, while relieving 
agiiustthe penalty, felt themselves bound 
to give some compensation for the breach 
of the contract beyond enforciug it. In 
Sunjadevara Seetaramayya v. Surya- 
devara Kotayya {12), .\yV\ng, clearly 
explained the difference between the pri¬ 
mary obligation and the subsidiary pro¬ 
viso intended to sscure the due perfor¬ 
mance of the primary obligation or to 6x 
the compensation payable on its breach. 
The other learned Judge, Abdur Rahim, J., 
though he differed from him on another 
point not material now, did not express 
any dissent on this question; on the other 
hand ho was a party to the decision in 
yenkataramiah Pillai v. Subramania 
Prffaj (11) already leferred to. Neither 
the decision of the Full Bench of this 
Court in Avathani Muthukrishnier v. 
Sankaralinyam Pillai (13) nor the judg¬ 
ment of Sadasiva Aiyar, J., in the order 
of reference lends any support to the res¬ 
pondent; on the other hand the deBoi- 
tion of “penalty” given by Sadasiva 
Aiyar, J., at p. 238 of the report is 
against the contention. Though references 
to the Moneylenders Act and to the de¬ 
cisions of the House of Lords, especially 
Sainnel v. Netubold (14), decided on the 
statute are made, it is nowhere stated 
that the Indian Courts have, under S. 74, 
Contract Act, the powers conferred on 
the English Court by the Moneylenders 
Act. There are however some cases re- 

10 (1903) 20 Mad 111. 

11 . (1917)37 I C 799. 

12. (1910) 36 I 0 111. 

13. (1913) 3G Mad 229=18 I C 417. 

14. (1906) A G4C1. 
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cently decided by the Calcutta High 
Court which ai^pear to lend support to 
the argument of the lespondent. The 
first of those cases is Vouaiig Tloja Chd- 
laphroo Chotvdhunj v. Bavyato Behary 
Sen (15), in which a i)er3on boriowod 
Bs. 400 and agreed to iiay it with interest 
at 4 per cent per mensem with six- 
monthly rests. 

When the suit was brought nearly six¬ 
teen years after, the amount duo under 
the bond came to over Bs. 3,75,000, 
though the plaintiff claimed only Bs. 3,000 
as there was no means of recovering the 
balance. The learned Judges re-opened 
the contract and reduced the rate of in¬ 
terest. No particular section of the Con¬ 
tract Act is referred to and it may be 
that they set aside the contract as being 
induced by undue influence within the 
meaning of S. 16, for, as pointed out in 
Avathani Muthnkiishuier v. Sankara 
li7ioavi Pillai (13). a grossly extravagant 
rate of interest may ilseli be evidence ol 
undue influence and slight circumstances 
of inequality between the parties may bo 
enough to bring the case under S. 16 of 
the Act. It must however be conceded 
that Mookerjee, J., who delivered the 
judgment of the Court, referred to the 
rate of interest as penal and cited cases, 
where relief was given on the ground of! 
undue influence and also cases in which| 
relief was given on the ground of penalty.. 
The same remarks ai)ply to Gopeswar Saha. 
V. Jadab Chandra (16). In the latest case! 
in that Court, KiisJina Charan Barinan 
V. Sanal Kumar Uus (l7J, the loanied; 
Chief Justice of Bengal and Mookerjeo. J., 
expressly lay down that a piiroary 6ti['U- 
lation to pay interest may be a i^enalty, 
and that learned Judge, Mookerjee, J., 
states that the previous decisions above 
referred to were also decided on the 
ground that the stipulations for interest 
were in the nature of penalty. With all 
respect to the learned Judges we are un¬ 
able to accept the position as sound. It 
must be remembered that S. 74 does not 
deal exclusively or primarily with money- 
lending contracts. 

If this decision is sound. Courts would 
have power as already said to relieve a 
person from the performance of his con- 
tract, whenever the Court thinks the con¬ 
tract harsh in the circumstances of th e 

~r5. (1915) 31 I C 394. 

16 . (1916) 43 Cal 632=32 I 0 537. 
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case. No authority is cited, except the 
two cases already referred to in support 
of such a propositioQ. Even the Money¬ 
leaders Act in England does not appear 
to give the English Courts such a posver 
in money-lending contracts and wo know 
of no authority which supports such a 
delinition of penalty as regards other spe¬ 
cies of contracts. Mr. Krishnainachariar 
argued that in a contract of loan, the pro¬ 
mise to pay interest must bo deemed to 
be compensation for breach of the pro- 
mise to rop\y the principal and an ex¬ 
cessive rate of interest must therefore be 
viewed as a penalty, and contended that 
the Calcutta decision was based on 
the same principle. This argument 
ignores the distinction between compensa¬ 
tion for the loan and compensation for 
breach of the promise to re-pay the 
amount of the loan with interest. The 

loan made bv the lender is the considera- 

% 

tion for the promise of the borrower to 
repay the amount of loan with the aldi- 
tion of another sum as interest for allow¬ 
ing the debtor to have the use of the 
rnonev, i e , compensation for the money 
lent: hub the inteiestis not compeusation 
for the breach of bhapromi-^o: for the pro¬ 
mise is to pay the ()rincipal and interest. 

If the promise is to pay a certain sum 
on a particular day and in default of pay¬ 
ment on that day to piy interest, then 
the agreement to pay interest may be a 
stipulation by way of penalty; that was 
the decision of the Full Bench of this 
Court in Avathani Muthiikrishnier v. 
Sankaraliyigavi Pillai (13). This last 
decision of the Calcutta High Court ap- 
(jears to us to be nob only contrary to 
the decisions of this Court, but would 
also appear bo he contrary to the obser¬ 
vation of Lord Davey already referred to. 
It was then argued that as the promissory 
note in this case was payable on demand, 
the contract was broken immediately the 
note was made and the interest claimed 
may bo treated as penalty for non-perfor¬ 
mance of the coubraob. This is ingenious 
but unsound; for the contract or promise 
is to pay the principal with interest at a 
specified rata so long as the loan is not 
re-paid, and it would be introducing a fic¬ 
tion contrary to fact to split this single 
promise into tsvo separate engagements. 
We think that the Subordinate Judge was 
wrong in giving relief merely on the 
ground that the interest appears excessive. 
We have however read that statement 


filed by the defendant and it is possible to 
read it as raising aplea of undue influence 
and it may be that no evidence was let in 
to prove those allegations, because the 
learned Judge in the Court below was 
prepared to give relief without such 
proof. 

We therefore reverse his decree and re¬ 
mand the suit for a fresh trial. Costs to 
abide and follow the result. 

S.N., R K. Appeal allowed. 
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Wallis, G. E, Bakkwell and 
KUM.aRASWAMI Sasthi, JJ. 

^lanjeshwara Krishnaya —Defendant 
—Appellant. 

V. 

Vasudeva MaHaya and others Plain¬ 
tiffs— Respondents. 

Eebbers Patent Appeal No. 283 of 1916. 
Decided on 2]sb September 1017 , ngsinsb 
judgment of Phillips, J., in Second Ap¬ 
peal No. 1730 of 1914, reported in 
1918 J/aJ. 501. ,, , 

:vJ ^ (a) Transfer of Property Act (4 o 
1882), S. 52-Doctnne applies only between 
parties ranged on opposite side and between 
whom issue is to be decided ““ Anv o 


ide 


parly” means not parties ranged on same •> 

but on opposite sides. a • c 

The doctrine o! lis peuders contaiofid m ^ 
T. P. Act, is applicable only as between 
neats with regard to alienations made ^ ' 

one of them during suit, and it cannot w e 
ded to parties to the suit wlio are ranged 
s.^me side and betweeo whom there is . 

for adjudication. The section does not a 
transferee from one of the parties pending 
from raising an issue which bis transf®''®^ 
transferees from his transferor 
at liberty to raise. Cf gee* 

The expression ‘‘any other party* in ^ 
tion means any other party who can be 9^ 
be arrayed on the opposite side to the ^ 
eating owing to the existence of some . jq 
ween them upon which the Court is ^ 
adjudicate in the snifc, which may tbu'? bf ^bicb 
ed as a contentions suit between hug ^oc* 

each of them requires the protection of ^ 
trine against alienation by theotber.lP ' -j) 
❖ (b) Transfer of Property Act (4 of • 

S. 52—Doctrine is extension of res 
and makes decisions binding on Iran* 
from parties. 

The doctrine of lis pendens is an aiudi* 

tho doctrine of res judicata and makes the a J 
cation in the suit binding on alienees fro 
parties pending tho suit, just as „-gf- 

judicata makes the adjudication binding o 
ties to the suit and on alienees from j] 

Transfer of Properly Act 
S. 52—S. 52 applies to auction ial«» • 

Tho doctrine of lis pendens applies to po 
at auction sales in execntion of decrees ag 
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parties to the suit as well as to private alienations 
by the parties. [P C 1] 

B. Sitarama Rao —for Appellant. 

A. Narasimhachari for V. V. Sri«i- 
vasa Aiyangar —for Kespondents. 

Wallis, C. J. —Mangunbha Bhandari 
died a suit, Original Suit No. 114 of 1898, 
for a declaration that the sale deed of the 
suit properties which he hed executed in 
favour of defendant 1 in that suit and 
this was not binding on him, and for a 
further declaration that the mortgage for 
Rs. 2,000 executed by defendant 1 in fa¬ 
vour of defendant 3 in that suit, the 
father of the present plaintifl's, was not 
valid and binding on him. The real ques¬ 
tion was the validity of the sale under 
Ex. D as, if that was upheld, the plaintiff 
had no concern with thesubsequent mort¬ 
gage by the vendee, defendant 1, to de¬ 
fendant 3, the father of the present plain¬ 
tiffs. Defondant.s 1 and 3 in that suit 
made common cause and succeeded in up¬ 
holding the validity of the sale under 
Ex. D, subject to the plaintiff’s lien for 
unpaid purchase-money. Defeudaut I in 
his written statement admitted his mort¬ 
gage to defendant 3, and as there was no 
contest about -the mortgage, what the 
High Court apparently decided was that 
the plaintiff was eutilled to a charge on 
the property for his unpaid ])urchase- 
money in priority to defendant 3’s mort¬ 
gage. While this suit, Original Suit Nc. 
114 of 1898, was ponding, the present 
defendant 2, by Ex. FI dabei JSth De¬ 
cember 1899, acquired defendant I’s in¬ 
terest in the suit i)rop 0 rties at a sale in 
execution. It-js well settled that the 
doctrine of lis pendens applies to pur¬ 
chases at auction sales in execution of 
decrees against parties to the suit as well 
as to private alienation by the parties, 
and the question before us is whether de¬ 
fendant 2’a purchase from defendant 1 
pending the suit was subject to the re¬ 
sult of the suit and whether the result 
!of the suit was to preclude the present 
defendant 2 as alienee from defendant 1 
from disputing the validity of the mort¬ 
gage executed by defendant 1 to defen¬ 
dant 3, the father of the present plain- 
tiffs, in the present suit which they have 
brought bo enforce it. That again raises 
the question whether the alienation by 
defendant 1 to defendant 2 pending suit 
is affected by the doctrine of lis pendens 
as embodied in S. 52, T. P. Act. As there 
was absolutely no contest on the point 


between defendants 1 and 3 in that suit, 

it seems clear that the present case is nob 

within the linglisli doctrine as to lis pen-, 

dons which is intended to protect thel 

parties to litigation against alionatiuiiS| 

by their opponents pending suit. This is 

clearly explained by Ijord Cranworth in 

Bellami Sohine (l), where he observes, 

that lis pendens affects a purchaser, 

“not btcause it amounts to nolicp, but bocMU^o 
Iba law does not allow litigant {.'artics to give to 
others. liendiug the litigation, rights to the pro¬ 
perty in dispute, so as to prejudi<.e the oppoi-ito 
party.” 

Eater on he observes: 

"pindeute lite neither party to the litigation can 
alienate the property in dispute so as to affect his 
opponent,” 

and in Faiyaz Husain Khan v. Pray 
Narain (2) Ijord Macnaghten. delivering 
the judgment of the Judicial Committeo 
in a case govsrned by S. 52, T. P. Act. 
referred to this as tlie “correct mode of 
stating the doctrine.'’ If then the English 
doctrine and the jirinciple on which 
rests is only applicable as between oppo¬ 
nents with regard to alienatdons made by 
any ono of them durins suit, does che^ 
language of 8 52, T. V. Act compel us tc 
apply the doctrine rts between parties to; 
the suit who woro ranged on the same! 
side and l etween whom tViere was no 
issue for adjulication? The section pro-' 
vides that 

“during tho active pro.=fcutii.» of a contentious 
suit, or in which any ri£;ht. to immo* 

valile proper; i- dtrecll) .and .-pocitically inques* 
tiou, the property cannot be iriiin fcrrcd by any 
party to tbo suit or prrceedirg so as to affect the 
rights cf any other party thereto under any de¬ 
cree or order which may he made therein.” 

It is not, I tdiiuk, putting an unduly 
restrictive construction on the section to 
say that “any other party” whose rights 
are not to be affected means any other 
party who can be said to bo arrayed on 
the opposite side to the party alienating 
owing to the existence of some issue 
between them u[ion which the Court 
is called to adjudicate i in the suit, which 
may thus he regarded as a contentious suit 
between them in which each ot thorn re¬ 
quires the protection of tlie doctrine; 
against alienations by the other. In othorj 
words, “any other party” in this section: 
means any other party between whom and 
the party alienating there is an issue for 
decision vvhich might be prejudiced by 
the alienation. To hold otherwise %vouldj 
have strange and incongruons results 

~ 17 1 dTg ¥ J 0 h67 
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which cannot have been contemplated by 
the legislature. The law of lis pendens is 
an extension of the law of res judicata 
and makes the adjudication in the suit 
binding on alienees Irom the parties pen¬ 
ding suit, just as the law of res judicata 
makes the adjudication binding on the 
parties to the suit and on alienees from 
them after decree. Now it is well settled 
that the bar of res judicata does not arise 
between defendants in a suit unless there 
is an active contest between them Con¬ 
sequently the issue as to the validity of 
of the mortgage \sould not be res judi¬ 
cata as between the present plaiutiUs, 
the representatives of defendant 3 in the 
former suit, and defendant 1 in that 
suit and this, or between them and 
defendant 2 if the alienation by de¬ 
fendant 1 to defendant 2 had been 
made after the decieo instead cf during 
the pendency cf tho suit. It would be in¬ 
deed incongruous if the effect of S. 52 
were to bar a transferee from one of the 
parties pending suit from raising an issue 
which his transferor aud transferees from 
his transferor after decree are at liberty 
to raise. In these circumstances I think 
we are justitied in placing a restrictive 
construction on the language of S. 52 so 
as to avoid this incongruity and to bring 
the section into line with the English 
la%v, more especially as the obsorvations 
of Lord Macnaghteu already referred to 
seem to support this interpretation. This 
is the construction put on the section by 
Oldfield, J., with whom I agree. 

This is suftioient to dispose of the ap¬ 
peal bub, as some reliance has been placed 
on the fact that the decree of the High 
Court in Second Appeal No. 323 of 1902, 
on appeal from the decree of the District 
Judge in Appeal Suit No. 299 of 1920 
affirming the decree of the District Mun- 
sif in Original Suit No. 114 of 1898, con¬ 
tains a declaration of the validity of the 
mortgage Ex, 1 by the defendant to de¬ 
fendant 3 subject to the plaintiff's claim 
for Es, 1,000 for unpaid purchase-money 
which it is said amounts to an adjudica¬ 
tion on the question, I may state that 
this declaration is not, in my opinion an 
adjudication by defendants 1 and 3 in 
that suit. In their judgment. Ex. E. the 
High Court expressly directed the decree 
of the lower Court to be modified by the 
insertion of this declaration, “as between 
the plaintiff and defendant 3,” and ac¬ 
cepted the findings of the lower Court, 


one of which was that the mortgage by 
defendant 1 to defendant 3 was fraudu- 
lent and without consideration (para. 5), 
It is not easy to reconcile their accep¬ 
tance of this finding with the declaration 
they granted of the validity of the mort¬ 
gage as between the plaintiff and defen¬ 
dant 3. But as already pointed out in 
the result of the suit the plaintiff was 
not concerned with the validity of the 
mortgage seeing that it was postponed to 
his claim for unpaid purchase money and 
that he had failed to sot asido his sale to 
defendant 1; and probably all that was 
meant was that the mortgage, which de* 
fendant 1, the mortgagor, did not dispute, 
was to be subject to the plaintiff s lien 
for Hs. 1,000 for unpaid purchase-money. 
In the result I agree with Oldfield, J-. 
and would allow the Letters Patent ap* 
p’oal with costs and make tbo order pro¬ 
posed by him. 

Bakewell, J. —I agree. 

Kumaraswami Sastri, J.—I agree. 

S.nJli K. Appeal allowed. 
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Full Bench 

Wallis, C. J.. Oldfield and Kumaba* 

swAMi Sastri. JJ. 

'Peirce Leslie Sc Co , Ltd. Cochin Ap¬ 
pellants. 

V. 

E. J. Perumal —Respondent. 

Appeal No. 343 of 1915, Decided on dra 

May 1917, against order of Sub-Judgei 

Cochin, in Misc. Petition No. 2ol o 

1915, D/. 20bh August 1915. . ^ 

❖ (o) Civil P. C. (1908), s. 39 -BriU 

Indian Court cannot Iranafer iti 
execution to Native State Court 
send necessary documents to cnabl 
Court to execute decree. nndet 

Courts in British India have no 
the Civil Procedure Code to send 
for execution to Courts in *{,6 

they mav and should send to these Coot . 
documents required by the latter to enab e 
to execute these decrees under the power . 
ferred upon them b> the legislative q j] 

their respective States. ifl2— 

jJ; ^ (b) Limitation Act (1908), Ar ' 
Application to foreign Court to e . 
British Court decree is no appHcalio 

accordance with law.” axpcnio 

An application to a foreign Court to 
the decree of a Britsh Court under pow 
ferred upon it by the legislative aulhori ^ 
own State is not an application * in 
with la-v to the proper Court for 
within the meaning of Art. X83, ^**?‘*^® .'catioo 
to create a fresh starting point for 
of the decree by the executing q j -J) 
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^ (c) Limitation Act (1908), Art. 182 (5)— 
Step'in'aid—Application to British Court to 
take 8tep-in-aid of execution by foreign 
Court of decree of British Court is no ap¬ 
plication within Art. 182 (5). 

Similarly an applicition to a British Court to 
take a step-io-aid of the execution by a foreign 
Court of a decree of a Court in British India is 
not an application to take soma step-in-aid of 
the execution of the decree within the meauiag 
of Art. 182 {5). CP584 C 2) 

(d) Limitation Act (1908), Art. 182 (6)— 
Notice to judgment-debtor to show cause 
why decree should not be transmitted to 
Native State for execution not being con¬ 
templated by Civil P. C. does not fall under 
Art. 182 (6). 

A notice to a judgment-debtor to show cause 
why the decree should not be transmitted to a 
Court in a Native State for execution is not a 
notice contemplated by the Civil Pcocedure 
Code, and does not, therefore, fall within the 
scope of Art. 182 (6), Lim. Act. CP ^ 

D. Chamier with Kiiig and l?artridge 
—for Appellants. 

-V. D. Devadas and K. U. Luke —for 
Respondent. 

Order of Reference 

Oldfield. J.-I do not dissent from 
the considerations based on the provisions 
of the Code, which my learned brother 
specifies in the Order of Reference he is 
about to deliver. But I wish to state 
clearly why I think that the decision in 
the recent case, Chidambaram Chetiij v. 
Ramanathan Chettjf (1), to which ho re¬ 
fers, is not conclusive in this That de¬ 
cision relates to the transmission of a 
decree for execution in the Native State 
of Pudukotah; and it does nob appear to 
have been suggested that any such provi¬ 
sion has been made by the Sovereign 
Authority of that State for execution of 
British decrees as is shown in the case 
before us to have been made by tho 
Sovereign Authority of Travancore, the 
State with which we are concerned. This 
sooraa to rno of considerable importance, 
because, reciprocity established, an im¬ 
portant step will have been taken to¬ 
wards establishing that the Government 
of British India has co.mraitted itself of 
adoption of both the methods, by which 
foreign judgments can receive etTect, not 
only to the procedure by suit on them, 
bub also to direct execution of them: 
vide Bar: Private International Law, 
Edn. 2, p. 943; Westlake: Private luter- 
Diifcional Law, Edn. 5, p. 397. Tho fact 
that only the first of these methods of 
enforcing foreign judgments is recognised 
in England cannot bo oonoiusive. when 
"l. (1917) 41 I C 41. 


the conditions in India are essentially 
different. 

And it is, as my loarnol brother points 
out, a strong reason for tlie contrary 
view that tho Government of Inia has 
entered into agreements with Travancore 
and other States, which would be one¬ 
sided, if our own Courts could not take 
the action necessary to secure the bene¬ 
fit of them by transmitting decrees. It 
is of course a question whether such 
transmission is authorized by tho word¬ 
ing of the Code or must be based on the 
Courts' inherent powers. In any case the 
application of the latter would, in my 
opinion, involve no unduly liberal con¬ 
struction of them. I add that the cases 
dealt with in the judgment above referred 
to do not deal with transmission to a 
State, with which arrangements of the 
kind now in question have been made. 

Bakewell, J.—Two questions have 
been argued in this case, first, whether tho 
Courts in British India have power to 
send their decrees to the Courts of the 
State of Travancore for execution, and 
secondly, if they have this power, whe¬ 
ther proceedings thereunder fall within 
Art. 182, Lim. Act, so as togivo a fresh 
period of limitation for further proceed¬ 
ings in execution. There is a difference 
of opinion amongst jurists as to the 
principle upon which the Courts of one 
State recognize and enforce tho decrees 
of another; see Piggott’s Foreign Judg¬ 
ments and Jurisdiction, Part I, Ch. 2, 
but in India it can scarcely be doubted 
that it is the comity which should exist 
between the Courts of States united 
under the same suzerain Under statu¬ 
tory authority this comity has been re¬ 
cognised by the Governmentsof India and 
Travancore for a long time: see Noti¬ 
fication of the Government of India of 
lObh December 1885, and Notification of 
the Maharajah of Travancore of Isb July 
1886, set out in the orders of the Madras 
Government of 30bh December 1385, and 
29bh March 1887. The procedure adopt¬ 
ed to enforce the foreign decree in both 
States is simpler than that prescribed in 
England and other European States: see 
Piggott, Part 1, pp. 8, 9, and consists in 
one Court transmitting a copy of its re. 
cords to the other and thereupon tho 
latter Court proceeds as if the decree had 
been passed by itself. 

An application must, of course, be made 
by tho creditor So the former Court, 
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which must he satisfied that its decree is 
«nhsistinii and is ext-cutable in the latter, 
but otherwise the Court exerci'es no 
judicial functions but onlv performs the 
ministerial acts of preparing and trans¬ 
mitting the copy of its record. It has 
been argued that though provision has 
been made for the enforcejnent of the de¬ 
crees of Native States in British India 
(Civil P.G.,S 44), no authority has been 
given by the Indiin Legislature to its own 
Courts to entertain such an ap[dieation 
or perform these acts, and since the hear- 
ing of this case this viesv has hren ad- 
opted by two learne<l Judges of this Court. 
With all respect 1 am of opinion that 
when the legislature and the Governnaent 
have recognised the existence of this 
comits, it is the duty of the Courts to 
take tl.e necessary steps to carry it irto 
effect and for this purpose to follow the 
procedure which has been i)rescribed as 
regards other Courts. 1 have arrived at 
the same conclusion from an examination 
of the provisions of the Co^e of Civil 
Procedure, 1908. The Code does not de¬ 
fine the word “Court” hub onlv the ex¬ 
pression “foreign Court” [S. 2 (5)], and 
S. 39 enacts generally that a Court may 
send its decree for execution to another 
Court. 

The Rules of Practice annexed to the 
Code do not provide any special form of 
application for transmission of a decree, 
hub merely prescribe the records to he 
sent (O. 21, R. 6); rules framed by this 
Court, however diiect that applications 
shall be in the same form as an ordinary 
application for execution and that notice 
to the debtor shall be given in similar 
circumstances (C. R. P., R. 161). f do 
nob think that there is any ground for 
limiting tbeexpressioo “another Court,’ in 
8. 39 to a Court situate in British India, 
and construe it as meaning “a Court in 
which the decree is executably.” I may 
point out that a Court could not refuse 
to supply a party with a properly authen¬ 
ticated copy of its decree for the purpose 
of filing a suit thereon in the Court of 
another State when that is the procedure 
adopted in that Court for the enforce¬ 
ment of foreign decrees, and that the 
transmission of such a copy by the Court 
itself cannot be said to involve the exer¬ 
cise of jurisdiction. With regard to the 
second question para. 5, Art. 189. Lim. 

Act, 1908, speaks generally of anplicitions 

to take some step-in-aid oi execution,” 


and I think that it is not limited to exe¬ 
cution in the Court to which the appli. 
cation is made but includes execution in 
a Court authorised to execute the decree. 
Having regard to the difference of opinion 
already mentioned we refer the two 
questions set out above to a Full Bench 
for decision. 

This appeal coming on for hearing on 
19th and 20th April, 1917, in pursuance 
of the above order of reference upon 
perusing the petition of appeal and the 
said order of reference and upon bear¬ 
ing the arguments of counsel on both 
sides, and the case having stood over for 
consideration till this day, the Court 
expressed the following 

Opinion. 

Wallis, C. J.—This reference raises 
questions of novelty and importance as 
to tho execution by the Courts of Native 
States of decrees passed by Courts id 
British India. The further investigation 
which the subject has now received has 
confirmed mo in the opinion expressed in 
tho recent case in Chidambaram Chtity 

V, Ramanathan Chettu (l), in accordance 
with the decisions of the Bombay and 

Calcutta Courts in Kasturchand Guja^ 
V. Parsha JMahar { 2 ) audiiatanMahanti 
V. Khatoo Sahoo (3), that S. 42 and the 
following sections of the Civil Procedure 
Code do not authorize us to send or 
transfer our decrees for e.xecution to tbe 
Courts of Native State, but hasalsosa- 
tisfied me that this consideration by no 
means disposes of the question. Those 
sections have a twofold effect. In the 
first place they empower the Court to 
which a decree is sent for execution toexe- 
cute it when the Court to which it is sent 
is subject to the <authority of the Indian 
iegislatnre, an effect they cannot have as 
regards a Court in a Native State which 

is not subject to this legislative authority . 

In the second place, they have the effect 
of depriving the Court sending the de¬ 
cree of authority to execute it itself and 
of making the Court to which the decree 
is sent the executing Court to all intents 
and purposes. They in fact effect a 
transfer of tbe decree for purposes of ex®' 
cubion: Maharajah of Bobbili v. Rara- 
sarajji Peda Baliara (4) and C/iufferpuf 
Singh v. Sait Sumari Ala i (5). _- 

2. (ISiJS) 12 Bom 230. 

3. (1902) 29 Cal 4C0. 

4. (191C) 39 Mad <340=36 I C 082 (P C). 

5. (1916) 43 Cal S03=8C I C 602. 
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Whero the Courts o( Native States 
liave been empowered by the legislative 
authority to which they are subject to 
execute the decrees of British Courts, 
there is nothing to prevent the Indian 
legislature from providing that the de¬ 
crees of British Courts may be sent to 
them for execution and that such sending 
should have the same effect as if the 
decrees had been sent for execution to 
Courts in British India. This is exactly 
what tlie Indian legislature has done as 
regards certain Courts in Natives States 
by Act 7 of 1888, whereby it inserted in 
the Code of 1882 a new S. 229A, now 
S. 45, of the present Cede. With regard to 
Courts which have been established or 
continued in Native States by the autho¬ 
rity of the Governor-General in Council 
(in the exercise cf foreign jurisdiction) 
and to which S. 45 has been declared to 
apply by notification issued by the same 
authority, that section provides that so 
much of the foregoing Ss. 38 to 44 as 
empowers a Court to send a decree for 
execution to another Court shall be con¬ 
strued as empowering a Court in British 
India to send decrees for execution to 
such Courts Its effect is to authorize our 
Courts to transfer their decree for execu¬ 
te those Courts, when the legislative 
authority to which they are subject, the 
Governor-General in Council, has em- 
I'/Owered them to execute them. It is 
important to observethatneitlier in 1888 
nor when the i)resent Codeiwasenacted was 
any such provision introduced as regards 
other Courts in Native States, and the 
inference seems irresistible that Courts in 
British India are not authorized to send 
or transfer their decrees for execution to 
Courts in Native States in the same way 
;a 0 to Courts to which they are authorized 
to send them by blie Code. 

The omission is the more remarkable 
with regard to Courts in Native States 
not established or continued by the 
authority of the Governor-General in 
Council, because S. 44 provides for the 
issue of noti6cations declaring that the 
decrees of that these very Courts may be 
executed in British India as if they had 
been passed by the Courts of British 
India. Such a notification was issued with 
regard to the Travancore Courts and also 
the Cochin Courts in 1887 as part of a reci¬ 
procal arrangement by which those Courts 
were to execute the decrees of our Courts, 
and a Government Order, dated 29th 


March 1887, No, G7i (Judicial), directed 
the regulations made by the Travancore 
and Cochin Governments to be com¬ 
municated to this Court and to bo pub¬ 
lished in the Fort St. George Gazette. 
Similar notifications have been issued 
with regard to the Courts of numerous 
other Native States based on similar 
undertakings as to execution of our de¬ 
crees in their Courts; and a Notification 
No. 2053 II B., dated 22nd September 
1911, and printed in British EnactmenU 
in force in Native States, Volume G. 
p. 158 notifies for general information 
the Native states which have consented 
that the decrees passed by civil Courts 
in British India may be executed in their 
territories by the Court therein men¬ 
tioned. It also appearsthat the decrees of 
our Courts have been executed by the 
Travancore Courts and the Courts of 
other Native States for many years, and 
it wouid be very unfortunate if we wore 
obliged to hold that there was any legal 
impedimect in the way of the satisfactory 
working of the system. There is iiosucl) 
necessity. It is I think clear from an 
examination of the i^rovisions of the 
Code of Civil Procedure to which I have 
referred that tlie policy of the Indian 
Legislature has been to leave such decrees 
to be executed in the Courts of Native 
States pursuant to the legislative autho¬ 
rity of such States, but not to provide, 
as they have in S. 45 as regards certain 
other Courts in Native Stttes, for the 
transfer to them of the decrees of cur 
Courts for execution, so as to make tliem 
the executing Court as regards such de¬ 
crees for all purposes with authority to 
decide all questions arising in the course 
of execution. The Indian Legislature has 
so far refrained from making provision 
for the transfer of these important 
powers with regard to the decrees of 
Courts in British India to Courts in 
Native States other than those specified 
in S. 45 of the Code. 

Coming now to the powers conferred 
on the Travancore Courts and other 
Courts in Native States by their own 
legislative authorities to execute the de¬ 
crees of Courts in British India, such 
execution might be authorized upon pro¬ 
duction by the decree-holder of a certified 
copy of the decree and an affidavit of non- 
satisfaction without any communication 
with the Court in British India which 
passed the decree. This would appear 
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to be the system at home under the 
Julgineots Extension Acts of 1868 and 
lb82. Where the procedure is for the de¬ 
cree-holder to get a certiBcate of the 
jadgmeab from the officer of the Court 
which passe! it and to register that 
certificate in theobher Court, upon which 
it becomes executable there is a decree. 
The regulations made by the Travancore 
State, and set out in the Government 
Order already referred to, provide for 
the execution of the decree upon receipt 
of a copy of the decree, a certificate of 
non-satisfaction, and a copy of any orders 
for execution, or a certificate that no such 
order has been made, and appear bo con¬ 
template that those documents should be 
received from the British Court direct. 
If this be 90 I can see no reason why a 
British Court should nob act in aid of 
the Travancore Court and furnish them 
as matter of comity, and I think it its 
duty to furnish then and that it has 
inherent powers to do so. But an order 
that these documents should be sent to 
the Travancore Court is not an order 
sealing the decree for execution to the 
Travancore Court, anl shoull no longer 
be described, as in the petition in the 
present case, as a transfer of the decree 
to the Travancore Court for execution. 
My answer to the first question in the 
reference is that Courts in British India 
'have no power to send the decrees for 
execution to the Travancore Courts, but 
may and should send bo those Courts the 
documents they require bo enable them 
bo execute these decrees under the powers 
conferred upon them by the legislative 
authority in Travancore. 

On this vievv the word “proceeding 
thereunder'’ in the second part of the 
reference must be read as referring bo an 
application to one of our Courts to send 
the Travancore Court the documents re¬ 
quired by it to enable it to execute our 
decree under the authority of the Tra¬ 
vancore legislature; and the question 
then is whether such an application 
affords a fresh starting point as re¬ 
gards execution of the decree by oar 
own Courts under Art. 182, Lim. 
Act. First with regard to Gl. 5, in 
Col. 3, an application to the Travan¬ 
core Court to execute the decree of a 
British Court under powers conferred 
upon it by the legislative authority in 
Travancore would not, in my opinion, be 
an application in accordance with law 


to the proper Court for execution ” with¬ 
in the meaning of the article so as to 
create a fresh starting iJoint for the exe¬ 
cution of the decree by the Executing 
Court in British India. The proper Court 
in iny opinion, for such an application is 
the Executing Court under the law of 
British India which, as alrea-dy shown, is 
not the Travancore Court. The Limita¬ 
tion Act extends only to British India 
and has no operation proprio vigors in 
Travancore. It prescribes periods of 
limitation as bo the filing of suits and the 
execution of decrees in British India, and 
when it makes an application in accord- 
ance with law lo a proper Court a fresh 


starting point, it must be taken to mean 
an application in accordance with the 
provisions of the law in British India 
to be found in the Code of Civil Proce¬ 
dure to wich the article refers or else¬ 
where. It cannot have been the inten¬ 
tion of the legislature to make an appli¬ 
cation for execution to a Court in a Foreign 
State, under the law of that State an 
governed by the law of limitation therfl 
in force a fresh starting point under oor 
Limitation Act for the execution of out 
own decrees in our own Courts. If t i 
be so, I am equally of opinion 
application to a British Court to ^ ® 
step in-aid of the execution 
core Court of the decree of a C^ur 
British India would not be an app lo 
tion bo take some step-in-aid of 
cubion of the decree within the 
of Cl 5 of the Article. Treating the ap¬ 
plication to the Court in this case as i 
application to send the necessary dop 
ments to the Travancore Court, I * 
it did not make a fresh starting 

under the Article. . * 

With regard to Cl. 6, notice to sno ■ 

cause why the decree should not be e 

cubed was, no doubt, issued 

sent case by the Court in British d 

prior bo the so-called transmission ° ^ 

decree to the Travancore Court. 
however was not in my opinion a 
required by the Code of Civil Proce ’ 
1908, so as to bring the case 
Article. In the first place, the Civi 

codure Code only extends to British 

and does not require any notice to 0 

as a preliminary to the execution o a 
cree by a Court in Travancore. 
it has recently been held 
Bench of the Calcutta Court in 
put Singh v. Sait Sumari 
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where the tranfer oC the decree for exe¬ 
cution ia authorized by the Code, the 
Code reoiuires the notice to be sent by the 
Court to which the decree haa been trans- 
ferrel for execution. My answer to the 
second Question is in the negative. 

Oldfield, J, — I respectfully agree 
with the conclusion that our Courts are 
entitled, in the exercise of the inherent 
powers recognized in S 151, Civil P. C , 
to send the reQuisite documents to Courts 
in Foreign States, with which the neces¬ 
sary arrangements have been made, and 
therefore to entertain applications asking 
them to do so. But as the powers in¬ 
voked are inherent, it follows that they 
cannot be .identified with any specifically 
conferred by the Code to do what it 
authorizes or to produce any result, for 
which it provides. There can therefore, 
be no question of the issue of any notice 
being required by the Code in connexion 
with their exercise or of such issue as 
the starting point for a fresh period of 
limitation under .\:t. 182 (6), Sch. 1, 

Lim Acc ; and this is not affected by the 
act that the Court executing the decree 
may properly exercise its discretion with 
regard to the issue of notice to the judg¬ 
ment-debtor before deciding to use the 
powers in question. 

The remaining contention is that the 
decree-holder's application for the send- 
ing of the necessary documents to the 
foreign Court affords a fresh starting 
point for limitation under Art. 182 (5), 
because it is for the taking of a step-in¬ 
aid of execution. It may be conceied 
that the application is, as the article 
requires, made in accordance with law to 
the proper Court. Bub as was decided 
in Bhagwan Jethiram v. Dhondi (6) the 
execution, which is contemplated, must 
also be in acocrdanco with law ; and I do 
not think that this requirement is satis¬ 
fied by the fact, relied on before us, that 
it will be in accordance with the foreign 
law administered by the Court, where 
proceedings are to be taken. The point is 
not, so far as we have been shown, covered 
by direct authority. But a ground of 
dec'sion can be found in the principle 
that *' the law of limitation is a law rela¬ 
ting to proceiure having reference only 
to the lex fori ” and that *’ no Court is 
obliged to depart from its own notions of 
judicial order from mere comity to any 
foreign nation FJer Highiiefss 
6 , (1898) 22 Bom 83. ' 
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maboj/c v. Lulloobhoij Moltichu7id (7) and 
Story's Conflict of Laws, 576-5H0. It is 
the British Court, which has to decide 
whether the conditions postal\ted by 
the article are fulfilled and on this prin¬ 
ciple it will do so in accordance with its 
own law and without reference to other 
Codes which may include provisions 
regarding the executability and methods 
of execution of decrees different from 
those in our own. It may be argued that 
the existence of such provisions in the 
foreign Code in question does nob entail 
that they will in fact be employed or 
that any execution will take place, which 
the British Court could nob approve and 
adopt. Bub that is beside the point, 
which is that the validity of a step-in¬ 
aid need nob be tested when or if any 
execution has taken place, but must be 
determinable, whether any takes place or 
nob, with reference to the legility of the 
execution which the step taken is con¬ 
templated as aiding. In the case of trans 
mission by one British Court bo another 
that legality could not be doubtful since 
the recipient Court could execute only 
in accordance with British Law. It will 
be otherwise when (as in the present 
case) the recipient Court is foreign and it 
is uncertain whether its proceedings in 
execution will conform to that law, the 
only one which our Courts dealing with 
the question of limitation can consider. 
In the absence of grounds for any pre¬ 
sumption that the foreign Court’s pro¬ 
ceedings in execution will be in accord¬ 
ance with the law applicible, an applica- 
tion to take a step-in-aid of them will 
nob be one contemplated in Art. 182 (5). 

For these reasons I would respectfully 
concur in the answers bo tlie questions 
referred, which his Lordshii) the Chief 
Justice proposes. 

Kumaraswami Sastri.J. —I have had 
the advantage of reading the judgment of 
the Chief Justice and Oldfield, J., who 
agrees with the conclusion arrived at by 
my Lord. I entirely agree with the 
judgments an! as they deal fully with all 
the points raised, I have nothing useful 
to add. 

S.N./r K. Answer accordingly. 


,7. (1851-51) 5 M I A 234 (P C). 
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Auditk Bauim ano NaI’IEK, JJ. 

S. Siiaminat'ia hjer — Accused — 
Petiticner, In jq 

Criniical rxevn. No. of 1016, and 
Criiiiinal lievn. Petn. No. 722 o£ lOUI, 
Decided on 4tii April lOlT, acairsb the 
judgment of Addl. Sessions -lulgL-., liel- 
lary, iri Cr. A. Nc. 47 of 101(1. 

(a) Petroleum Act (1890), Ss. il and 15 (a) 
—‘ Possessjon” in S. 15 te) mu&t be under¬ 
stood with reference to S. 11— ‘Pobscssion” 
must amount to kee^'ing within meaning 
of S. 11. 

Tne Word “po as used in S. 15 { 1)1 

Petrol'um .Vct.iMi-t tu uiiderslocd \\itb referf-nce 
to tbo terms <( S. 11 cf the Act. which defines 
what is the ijn.xutit) i f potrclnnm in exerss of 
which ihf- k'.-cjcui'. hy one porsen i ron the same 
premise.s would I'c an oJlcuce. The “pos.-ession” 
must be such lo anicimt to “kocpiiif^* within 
the mcanii'C of S. 11. fP 58n C 2] 

(b) f’tiroleum Act (8 of 1899), S 15 ‘a) 
—■ iCeeping" — Railway comfany delivering 
petroletim to perion on Railway premises and 
latter delivering same in course of buii>.ese lo 
intended persons—To amour.l lo “keeping” 
it must be found as fact whether company 
allowed accused use of premises for reason¬ 
abletime or he himself used it os storehouse. 

Wi.cic a Uaii\v;'.> Coinp.uy diHvered pjtrolf-um 
to a pc:>;n on the R.iihvki> premis'^s arid the 
latter dis'.ii^utcd it top rsojjs f r whom it w^sin- 
tended, w’itbui a rLa&ouablc time in the ordinary 
course of bu>iucbs; 

Held: that in Older to make such act araouot 
to “ko piog” within the meaniug of S. 15 (a), it 
must be found as a fact whether the Railway 
Company allowed the accused the use of the 
premises for a reasonable time or be himself used 
il as a godowu or a storehouse for pin pose cf sale. 

[P 53G C 2; P 687 C 1] 

S Swaminathan —for Tetibioner. 

Public ProsecAitor —for tbe Crown. 

Order —The prosecution in this oise 
was un ler S. 1-5 (a), Petroleum Aot 8 of 
1899, which 3'i>3; 

“whoever, in cmirave-itiou of this Act or any 
of the rules Ikcreundcr, imports, po^scRses, or 
transports any petroleum” 


shall heliahlo tuesrtain penalties. S. 11 

of the Act 3a>s: 

“00 quantity of petroleum excecdlog 500 gallons 
shall bo kopt by any one person or on the same 
premi.ses or shall be transported, except under, 
and in accordance with tbe conditions of, a 
license granted under this Act.” 

The accused is the agent of the Asiatic 
Petroleum Co., at Bsilury and he received 
a consignment of 800 tins, each tin con¬ 
sisting of 4 gallons, from his principal 
company. The consignment arrived on 
12ch December 1915 and the accused’s 
clerk presented the railway receipt on 
14th and an entry to that efl'ecb was duly 
made according to the usual mode of busi- 
ness in the books of tbe Ry. Co. Then 


ho began sending the tins to different 
customers, b.'i most of uliom he had 
alreadi sold or entered into a contract of 
sale. Tliere is also evidence that he ac¬ 
tually sold a number of t ins to customers 
who had net booked their orders with liim 
hefoiehand. TheDeputy Magistratefound 
that this was a case of possession within 
the meaning of S. 15 (a), Petroleum Act, 
whereas tlio Aidilional Sessions Judge 
was of opinion thabit was notonly a case 
of possession hut also of transportation, 
oj far as the latter offence is concerned, 
tho learned Pulilio Prosecutor did not 
press the point. Apparently, transporta¬ 
tion was hv the Asiatic i'etroleurn Co., 
wliich liad license to transport an un¬ 
limited ijUantiLy within Piiti.-h Indiai 
and Ui receding 1 ho con.-iiigfiinerib tho ao- 
uUEed wuH acting merely as the agent 0/ 
the company. Bub the Sessions Judge, 
in arriving a‘ hi? conclus oo that the uo- 


cubbj was iu possession within the mean¬ 
ing of the law, ( f more than 3U0 gallt)D3i 
seems to have proceeded on a wrong basis. 

lie ajifiears bo he of opinion that the 
binio taken in removing the goods fro® 
the Ky. Station was nol an element to be 
taken into consideration, and with re¬ 
ference to tbe argument that was advanced 
before him, he dealt mainly 
question whether the accused could c 
saitl to have acted as agent for 01c 
customer at Bellary in importing a 9P®' 
cific quantity of oil, which would ® 
covered h> his license. (Hislicensecover 

500 gallons.) The meaning of tlie j 
"possession' as used in S. 15 (a) rous., 
our opinion, be understood 
to the terms of S. 11, whioh dednes 
is the quantity of petroleum in excess 
which tho "keeping” by one 
the same premises would he au oficu 
The "possession,” therefore, must ^ J 
as bo amount to "keeping” wiihio . 
meaning of S. 11, and that 
gests that a person could not 
keep' petroleum if the petrolearn ws? 
liversd to him by the Railway ^ 

on the railway premises and wit 
reasonable time, in the (Ordinary jjj 

business, distributed to persons forw 
it was intended. What has to be ® . g 
in this case is whether upon the facts J 

accused could be said to have -g. 

than 500 gallons of petroleum on the P 

mises of the Railway 
whether the Railway Conapaoy a 
them to remain there for such reason 
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time as would be occupied in thoordinary 
>-‘Ourse of business in removing the tins 
(or the purpose of delivering thein bo the 
dillerent customers of the agent or of the 
con)panY. 

There is soite evidence, and it was ac¬ 
cepted by the Deputy Magistrate, tliat as 
a matter of fact the accused, ns Im lias no 
golown or storehouse of his own for stor¬ 
ing petroleum, uses the railway premises 
for the purpose of selling some tins. 
That, if true, would be evidence which 
Nvuuld require consideration in arriving 
at the Conclusion whether the accused 
kept the consignment or a portion of it 
exceeding 500 gallons at the station fer 
purposes of sale. We do not mean to sug. 
g^st that even if the entire quantity had 
been sold hefort'hand bv thoagen!: to the 
ditTerent customers at Bellarv iiiiillio had 
induced the Railway authorities* to allow 
him bo keep the consigonient pv;-eeding 
500 gillons on the pretnises for a letjgih 
of time whicli would nob be rcajiiiied in 
the ordinary course of business for pur¬ 
pose b of distribution, it would nob be 
‘keeping’ or possession’ Nvithin the mean¬ 
ing of Sb. 11 and 15 (a) of the Act. The 
Additional Sessions Judge, however,as vve 
have pointed out, has proceeded on a 
wrong view of the law. ft has to he found 
whether upon the evidence as produced 
ot the trial, there was ‘possession’ or 
'keeping,' within bhe moaning of Ss, 11 
and 15 (a) on the part of the aceuaed, of 
more tlian 500 gallons of petroltum, on 
the railway f)reaiise8. We must setaside 
the judgment of the Additional Sessions 
Judge and remit the appeal to the Ses¬ 
sions Judge (or disposal in accordance 
with the above observations. 

S.N./n.K. Petition allowed . 
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Sksmagiri Aivar, ). 

C. lyavoo Chetty —Accused—Petiiionor. 

v. 

Jehangkir M. Holmes —Complainant— 
Opposite Party. 

Criminal Revn. No. 83 of 1917 and 
Criminal Revn. Petn. No. 69 of 1917, 
Decided on 17th April 1917, from order 
of Tlurd Presidency Magistrate, George¬ 
town, Madras. 

Criminal P. C. (5 of 1898), S. 96—Issue of 
search warrant—Mere statement in affidavit 
is not sufficient to justify issue of search 
warrant. 

The net fcf issuing a fearch warrant is a juJi- 
cialact, and before a Magistrate issues it, it is his 


Madras 5b‘7 

duty to weigh tiio eircnmstni'ci-^ before in li ing 
up his n.iud cu tlic qiusiioii; 15 Cni. lOU, 

{V 5h;7 i.’ ‘j] 

A mere in r.i) :ili;o;ivil ti.at, in ihe 

ejinion of the (lej’;iieij|, a suiiirn ns n ,iy lut 
have the desired elicct, i.- t ti iit to ju?t ify 
(ho iusue cf a search warrant. [J’ 5,i7 C 9] 

C. P. linmasivinni Aiya )—loi I'c-ti- 
tioner. 

FA li. Osborne and C. Kinihi llaman — 
for Opposite Party. 

Crown Prosecutor — for tlie Govurn- 
ment. 

Order.—I have no hesitation in hohl- 
ing that the Magistiate acted in a very 
high-handed n aLner in is^uiIlg the sraKli 
warrant. The atlidavit in suj'port of the 
ui'plication is a \ery mtagre one. It does, 
not state N'hen the afiplicaot iitijame' 
as\are of th.e oli'ence comfdained of; it 
gives the ojiinicn of the deponent iliat a 
bUimiions ij uy not have tliedesiied ellect. 
The MagislratH shoiiln under the ciroum-' 

4 

s‘ an CCS, h in o asked for furt liei pi oi I f fiuii 

the coiupluins’ot I eJoro i.'euing tlio war- 

lant. lie stems to have ignored tlio exis-j 
bonce ot S. 9u, Criminal P. C,, and the 
limitations it places upon his poNvers to 
issue a search warrant. IJo has recorded 
no reasons for taking the unusual step of 
issuing a starch warrant in the tirst in¬ 
stance. Jt is desirable to draw his atten¬ 
tion to the fact that the act of issuing a 
.searcli warrant is a judicial act. as pointed 
out in Mahomed Jnrkarinh <t Co. v. 
Ahincd Mahomed (U, arid I h it it was Idsi 
dutv to have weighed thecireuiii tancesi 
htfuro making up his mind cn the ques- 
tioD. The mat-rials fdacod before the 
Magistrate were wholly in=uHicicnt to 
warrunb him in acting as he did. I. there¬ 
fore, set aside his order in issuing a search 
wairanb. Mr Ramaswami Ai\aron be¬ 
half of the petitioner (accused) under¬ 
takes that tlie samples of all the articles 
asked for in the complaint will bo left by 
him in the Magistrate’s Court; he must 
be permitted to take away the rr.st. 

S.N ./r K. _ Petition allowed. 

1. (18S«) 16 Cal 109. 
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Abdi'b Rahim and Bakewki.l, JJ. 

Papla Chakra}'ani Chettiar — Defen¬ 
dant— Ap pel I ant. 

V. 

Bamaswamy Thenhondan and another 
—Plaintifl's—Respondents. 

Miso Second Appeal No. 120 of 1916, 
Decided on I4th August 1917. 


Chakrapani v. Ramaswamv 
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'a) Civil P. C. (1908), O. 34. Rr. 7, 8 and 

10 —Redemption suit — Preliminary decree 
declares rights of parties—Relationship of 
mortgagor and mortgagee continues even 
after preliminary decree as also liability of 
mortgagee in possession to account for pro¬ 
fits. 

A preliminary decree in a redemption suit is 
m-^rely dccl.aratory of the rights ol Iho parties, 
iiud the relationship of inortgtcor and mortgagee 
continues to subsist between tbom even after Ibo 
preliminary decree is passed. One of the iuci* 
dents of that relatiou'.hip is the liability of the 
mortgagee to account for any rents aod profits 
received by him. LP 5R9 0 2] 

(b) Practice— Subsequent events — Court 
can consider subsequent events while passing 
final decree —Mortgage. 

In passing a final decree the Court can take 
into consideration events which have happened 
subsequent to the date of the preliminary de¬ 
cree, and for certain purposes the suit still re¬ 
mains pending. [P 638 C 2] 

(c) Mortgage--Preliminary decree for re¬ 
demption—Court's power to take fresh ac¬ 
count till date of final decree—Court is en¬ 
titled to embody in final decree value of pro¬ 
fits due from mortgagee up to date. 

Plaiuiitl obtiin^d a preliminary decree in a re¬ 
demption suit which directed that upon payment 
jnt 3 Court of the amount declared to be duo ou 
or befoto tbo appointed day. tbs defendants 
should put the pldintiii in posstssiou of the mort¬ 
gaged property. Tbo plaintiff paid the amount 
into Court before the appointed day but the de¬ 
fendants retained possession of the property, and 
the passing of a final decree in the suit was de¬ 
layed for a considerable period owing to unsuc¬ 
cessful appeals by the defendants: 

Held: that, notwithstaoding the passing of the 
preliminary dtcree the liability of the defendants 
to account continued to subsist, and that the 
Court had power to adjust the rights of the par¬ 
ties by taking a fresh account and embodjing its 
finding in the final decree. [P 583 0 2j 

y. Raghavachari —for Appellant:. 

A. V. Viswanatha Sastri and S. Tai- 
thianatha Aiyar —for Respondents. 

Judgment.—The plaintiff obtained a 
preliminary decree in a redemption suit, 
which followed the form prescribed by 
0. 34, R. 7 (b), Civil P. C., and directed 
that upon payment into Court of the 
amount declared to be due on or before 
the appointed day, the defendants should 
put the plaintiff in possession of specified 
properties. The plaintiff paid the amount 
into Court before the appointed day, but 
the defendants retained possession of the 
properties, and the passing of a final de¬ 
cree in the suit was delayed for a con¬ 
siderable period owing to unsuccessful 
appeals by the defendants. The question 
now argued relates to the claim of the 
plaintiff that the defendants should ac¬ 
count for the profits received by them 
from the date when they should have de¬ 


livered possession and that the amount 
found due should be included in the final 
decree in the suit. R. 8 (l) of the above- 
mentioned order prescribes the form of 
the decree to be passed when payment 
has been made by the plaintiff, which in¬ 
cludes an order that the defendant shall 
put the plaintiff in possession of the 
mortgaged property but does nob conbam 
any provision as to rents and profits re¬ 
ceived by the defendant after the pre¬ 


liminary decree. 

It is clear, however, from the wording 
A that rule that the preliminary decree 
is merely declaratory of the rights of the 
p.arties and that the relationship of mort¬ 
gagor and mortgagee, therefore, still sub¬ 
sists between them, and an incident oi 
that relationship is the liability of fchfl 
mortgagee to account for any rents and 
profits received by him, and this is t e| 
relief sought in a suit for redemption 
against a mortgagee in possession. 
appears from the proviso to sub-R- (•!/o 
tliat rule and R. 10 that the Court caU{ 
bake into consideration events whichbav^ 
happened subsequent to the date oft 
preliminary decree and that for 
purposes the suit still remains 
In England it appears that during 6^ 
period allowed for payment of the mor - 
gage moneys, the proper course for ^ 
mortgagee is to retain possession . ' 
abstain from receiving profits, and i 
receives any profits a fresh account 
be directed and a new day fixed for ^ 
demption: Fisher on Mortgages, ’ 

p. 906. We are of opinion that the ^ 
bility of the mortgagee to account s 
subsisted notwithstanding the 
the preliminary decree and that the i 
had power to adjust the rights o j 
parties by taking a fresh account an , 
bodying its finding in the^ final 
The appeal is accordingly dismisse t 

costs, which will be based on a 3 

appeal. . j 

s.n./r.k. Appeal dtsmtsu 

A. I. R. 1918 Madras 538 ^ 

Spencer and Srinivasa Aiyangab, 


P. Subramania Chetti 
Appeal No. 64 of 1917, Decid® 
26th March 1917, against order oi 
Civil Court, Madras, in Civil Miso- 
No. 1652 of 1916. 
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(a) Civil P. C. (1908), O. 39. R. 2 — Tem¬ 
porary mandatory injunction can be issued. 

Courts in India bavo the po-vec by virtue of 
0. 39, R. 2, to issue temporary injnnolions in a 
mandatory form: A I. li. 1914 i3o»i. 42, Diss. 
from. [P 589 0 ll 

(b) Specific Relief Act (1877), S. 53—Tem¬ 
porary injunction moy be of mandatory form. 

Tbe de'Cripti-u of temporary iojuoctions in 
S. 53, Specific Relief Act, doea n)t exclude injunc¬ 
tions of a mandatory nature. A temporary in¬ 
junction may take not ouW the form of res¬ 
training a person from further erection of a build¬ 
ing. but may also direct that lie should pull 
down as much of it as he has erected after ho be¬ 
came aware of the institution of the suit: A.l.U. 
191i Cal. SCrl, Foil.; A.I.R. IdU Rom. 195and 
Ronner v. C.IP. Ru. Co., (1888) 24 Ch. D 1, Reft 

[P 589 C IJ 

T. R Venkatrama Sastriar,V. Govinda- 
rhariar and V. S. Kallahhirari Aiyar — 
for Appellant. 

Short, Bewes it Co .—for Respondent. 


of this case resemble those of Bonner v. 
G. W. R. Co. (-1). in which a temporary 
injunction was disallowed. The question 
of what rights the plaintiU pessessed to 
light and air througli tlie window which 
the defendant blocked by his screen, might 
very well have boon left to ha doouled in 
the suit without anticipating the result 
of it. Wo allow tlie appeal, l-'ach party 
will bear his owu costs in this Court. 

S.N/li li. Appeal allowed. 

4. (1883) 24 Ch. D 1. 
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Wallis C. J. and Kumaraswami 

Sastri, J. 

Papamma Rao Garu and others Clai¬ 
mants—Appellants. 

V. 


Judgment —Upon the question whe¬ 
ther Courts in tliis country have the 
power by virtue of 0. 39, R. 2, Civil 
P. G., to issue temporary injunctions in 
a mandatory form, we are nob prepared 
to adopt the opinion expressed by Bea- 
|man, J., in Rasul Korim v. Pirubhai 
Ainirhhai (l). 

The description of temporary injunc¬ 
tions in S. 53, Specific Relief Act, does 
nob exclude injunctions of a mandatory 
nature, and in Israil v. Shamset Rahman 
(2) upon an application for an interim in¬ 
junction, pending the disposal of a suit, 
it was ordered that defendant should not 
only be restrained from* further erection 
i 0 f a building but that besbould pull down 
Iso much of it as he had erected after he 
jbeoame aware of the institution of the 
'plaintiff’s suit. We also may observe that 
Shah, J., did nob agree with the opinion 
of his learned brother in Rasvl Karim v. 
\Pirhhai Amirhhai (l) and that tw-o other 
.Judges of the Bombay High Court took 
a different view from Beaman, J., inx 
Champsey Bhimji k Co. v. Jumna Flour 
Mills Co. (3). On the merits however 
we are of opinion that the present was 
nob a case of such urgency as to make it 
necessary for the protection of the j)lain- 
tilT’a rights that the defendant should be 
made to remove the screen put up by him 
before the rightsof the parties were heard 
and determine 1 in the regular suit which 
was filed for this verv purpose. Tbe facts 
A I R 1914 Bom. 42=“^ BomTasl = 24 I C 
G25 

2. A I R 1914 Cal. 362 =■ 41 Cal. 43G =2110 

861. 

3, A I R 1914 Bom. 195=28 I 0 121. 


Revenue Divisional Office*', Guntur- 
Referring Otlicer —Respondent. 

Appeal Suit No. 270 of 1910, Decided 
on lOth August 1917 agrinst award of 
Dist. Judge, Guntur in Original Petn. 
No 595 of 1915. o j 

(a) Land Acquisition Act(1894) Ss. 45 and 
12 (2)-Award under S 12 (2)-Notice to un¬ 
authorized agent is not valid. 

Service of a notice under S. 12(2) must be made, 
wherever practicable, on the person named m 
the notice and, when such person cannot be found, 
in the manner provided in S. 45 (3). An award 
was pass.jd under S 12 '{!)• ^’otice requited by 
S. 12(2) was served on the manager of mi estate 
for which a receiver had bet n appointed but there 
was nothing to show that the receiver had au¬ 
thorized the manager to accept such notices on 
bis behalf: 

Held: that tbe service was not ^ 

(b) Land Acquisition Act (1894), S. 53 

Civil P. C (1908),o 5. R. 12(Qjmerc’). 

Qa'irrc—Whether tbe provisions of the Civil 
Procedure Code relating to the service of sum¬ 
monses apply to the service of notices under the 

Laud Acquisition Act by virtue of S, r« 

[P 590 L IJ 

T. Prakasam —for Appellants. 

Government Pleader —lor Respondent. 

Judgment. —The question in this ap¬ 
peal is whether the notice under S. 12 
(2). Bind Acquisition Act, was properly 
served on the manager of the office of the 
Receiver of Nidadavole and Medur Rstate 
in the absence of the Receiver. S. 45 (2), 
of the Act provides that service is to be, 
made, whenever it may be practicable, on 
the person named therein, and when such 
person cannot be found, in the maDDer 
provided in sub S. (3). It is not suggested 
in the present case that service has been 
effected in conformity to S. 45. If re- 
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liance is placjel on S. 53 of tiie Act, that 
section merely provides: 

Sivo iu '^o f.ir HS thev ra ly be inconn-jtent with 
an\ tbiwg contain- cl in thi-? Act, the provisiona of 
the Code of Civil Proceiure Khali aoplv tc all 
pc cec-diugs before the Court under this Act." 

It is opan to question whether the pro 
visions of blie Col© can he taken to apply 
to the notice in qiie-^tion hv virtue of this 
eeotion. Assuminp that they can, we are of 
0 ])iuio:j tnat thov have not been cempliel 
with. 0. 5. R. 12. Civil P. 0.. provides 
for service in person unless the person 
to he served h\s nn ii»9nt orni^n vered to 
accept service. That was S 75 of the 
ol! Cole. O 3, R C (l) wiiich was -11 
of the old Cole, jirovides lint, in allition 
to the reo )^*ni/od agents describe 1 in R 2 
of that Order which loes not apply, anv 
person re-;i'1in ‘ vitii'n th ) jurisliction of 
the Court tu iy be appointel an 'ignit 
accept service of i)rooe 33 , hut un ler tlio 
next sub-rule such appointment: must be 
male by an instrtiment in writing 9i-n3l 
by the principal. Tijere is no sudi an- 
poinbment in writing in the present case. 
U'l even assuming that t.hs miuigar had 
. ho rec^rivei’sauthority to accept service 
)f notices or processes, still that woul 1 
nob, in our opinion, make this <a goo I 
service. We innst, thareforo, allow the 
appeal and rever.se the decree of the Dis¬ 
trict Judge and rotnand the case for dis- 
po-?al according bo law, with costs paya. 
bio in three mouths. 

S.N /r.k. Appeal allowed. 

A. I. R. 1913 Madras 590 
Sadasiva Aiyah and Spencer, JJ. 
M. Narayani /DTr/i-af —Appellant. 

V, 

Secy, of State ani other.<i — Respon¬ 
dents. 

Second Appeal No. 9S7 of 1913, Deci¬ 
ded on Ooh Fobruxry 1917, against decree 
of Dist. Juige, Ghinglepuc, D/- 26ih 
August 1912 

(a) Court fees Act (1870), S. 7 (5) (b) (c)— 
Suit for possession of inam lands wrongly 
entered as raiyatwari—Valuationjisfive times 
revenue payable — Lands classed as inam 
after institution of suit—Valuation is not 
affected. 

A suit for possession of inam lanls wrongly 
classed bv Government as raijatwari and in res¬ 
pect of wbiob patlns were issued to lenaats ruav 
bo valued by the plaiutiff as raiyatwari laud’s 
held on patta at five times tUe revenue payable 
thoreou under Cl. 5 (b), S. 7. Court-fees Act. The 
fact that, after tbo institution of the suit, the 
lands areclassedas inam does uot theques- 

*»0Q- CP 5910 1,2] 


(b) Appeal—Objection as to valuation of 
suit should not be entertained unless under¬ 
valuation has prejudicially affected— Duly of 
appellate Court is not to dismiss but to re¬ 
turn for presentation to proper Court— Civil 

P. C (1908), 0.7,R. 11, (b). 

An apceltate Court should not entertain an 
objection bised on unde-valuation to the juris* 

diet! )Q of the trial Court, unless, for r-'asons to 
b-3 reoo'-d'd bv itin writing, it is satisfied that 
the undervaluation his prejid'oially afieo ed the 
diso''sal of tne suit on its merits, and the mero 
chango of forum cou-equoat on tho unieryalua- 
tion cino 't of itseK bo treated a? proiudioially 

fttfe tMig it, IP 591 01] 

In «nv ovjot the proper course is n >i to dis¬ 
miss a suit for underv lUi iti )a but to return the 
pUint to be re-pre-ont?d in a Court of compotoo* 
jurisdiction where the proper valuation nec^esi- 
tatis a eban’o of forum. LP 5dl 0 1] 

(c) Limitation Act (9 of 1908), Art. 144-" 
Suit for possession of inam lands wrongly 
entered as raiyatwari decreed — Symbolic* 
delivery against Government—Suit tor po» 
sessio I Within 12>ears of symbolical deli¬ 
very— Lands registered as inam after instilu 
lion of suit — Suit is within time and valu* 
tion on raiyatwari basis held proper- 

Wb >ro poss--*'sion of inam liud^ wrong T 
c1i55m1 a? raivit-vari is d'* 0 ' 03 d to the inamfi*! 
and Kvinbolicil -l-liverv is inaJo in oxecutlou o 
the d croe, a suit brought to ou.st the raiyst''*/ 
tenants who acquiesced iu suob delivery witbia 
12 yeir-s tbereol is uot barred by liinitition 

[P 531 0 2) 

In lfiS.5 pliintiff .sued Government for recowf 
of liuil granfod as inam but classed by .* 

riiyat vifi. Oi 24th Februiry 1891 be ob5*i0-a . 
di'cree for p:ssas/io.i. In ld97 he got « 

delivery, but the tenants cootiuued ia po*35^ 
thereafter paving assessment to Govertun^o 
1903. i. e.. within 12 jears from the ‘ 

symbolical delivery, ho brought a suit for p-^ 
sion ag liust the Gjvef ament and the A 

After tbo in.’titution of the suit, the Unds 
regi'lerrd as inam; . , , »» 

Il^ld: (1) that t',ie plaintiff was entit ' 
value the suit on the basis that the lauds 
fjr were r.iiiat.vari lands; (2] that ^be 9U> , 

in time; 18 Cal 520, Dist. ^ -„ij 

(d) Adverse Possession—Raiyatwari 'in 

— Continuation of possession—^^**,®'’”°****„ot 
Government — Title by prescriplio" c*® 

be acquired. when 

Per Spencfr. ./.—The raiyatwari 
they attorned toGjvernraent couU not * 
t.ineeuslv prescribe for any title wjic 
endure after the title of Government ..pg 

tivei in the suit of a third partv, 
as they were tenants of the plaintiff or ® 
deee.ssors-in interest, their possession 
adverse to that of their landlord. A 
paitadar does not acquire any eights 
erom nt superior to what he gets at ^.p () l] 

grant of patt i. . 1 , ,j n.v»o 

Tbo rights of a pattadar boldiog 
raiyatwari tenure under Goveroinaot are ^ 

same as those of an ocenpanoy tenant u 
landholder of an estaco. So it cannot 
tainod that the cccupaat of land nudsr 
mer tenure can by means of such 
acquire by prescription a title rp gjj C l] 

tenure. 1- 
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Per Phillip.^, J.—Tbo orii^inal possession of 
the rAiyut viiri tenants h:iviug been terminnted 
by iho delivery in execaiion, any fresh title by 
virt ue -f their sub'erju“Qily coutinuiot? in physi¬ 
cal possessiou would not be perfected until the 
expiry of 12 vears after the svmbolieal delivery. 

[P 593 0 21 

T. R. Ramachandra Aiyar and G. S. 
liiirncLGhandra Aiyir —for Appallaot. 

V. Ramesayn an I K. Raynanalhx Shenai 
—for Raspoalenbs. 

Spencer, J. —On the prelifuinary ob- 
jectiou tiken by the counsel for defen- 
clanbs other thin defenianb 1 that the 
suit vvd,s insutheieubly valued both in res¬ 
pect of court-fees payable on the i>lainb 
and for purposes of juris iicbion, the Dis¬ 
trict Munsif decide 1 before cnramencing 
the trill that the pUiutill’s v.iluition was 
correct This decision was baal as bet¬ 
ween the parties to the suit, suhiec'; to 
the power of a Court of appeal to ro iuiro 
an addi.ional fee in a cis-o of loss of re¬ 
venue beioi^ occasioned by a wroni^ deci¬ 
sion on the question of valuition (S. 1*2, 
Court-fees Act). The District Jadj»e was 
of opinion that the suit h vd been under, 
value 1 au 1 that it ought, therefore, to be 
dismissed. In this lie was svrong, tirstly, 
bociusa he applied S. 7, Cl. 5 (a). Court- 
fees Act, to these lands although the ro 
venus from them is aimitbeUy nob por- 
[inauently settle 1; secoudly, because un ler 

B. 11, Suits Valu.ation Act, he had no 
power to entertain an objection hasel on 
undor-valuition bo the jurisliction of the 
District M'jusif’s Court, unless for rea- 
Isons to hs recorded by him in writing he 
,wa3 satisfied ihit the undervaluation bad 
prejudicially atTecbed the disposal of the 
suit on its merits; ani thirdly, beoiuse 
the mere change of forum consequent on 
the alleged undervaluation could not of 
jitself ho treated as prejudicially alTooting 
lit: vide Raghava Chariar v. Raghfiva 
\Ciianar (i); and in any case the proper 
jcourse would have been not bo dismiss 
ibhe suit bub bo return the plaint bo be re¬ 
presented in a Court of competent juris- 
idiobmn. 

The lands in suit were nob actually re¬ 
gistered as inam till after the institution 
of this suit. I coisi ler, bhsref ira, that 
the plainbiti when she bled her suit was 
entitle ! to treat these Ian Is for purposes 
of valuation on the same footing that the 
Government was at the time of her suit 
treating thorn for purposes of revenue, 
nameiv, as raiyabwari lands held on 


pabta, and to value them at Qve bimesj 
the revenue plyahle Lhor«3on un isr Cl. 6 (b), 

S. 7, Court fees Act. Neither tlie Gov¬ 
ernment, wfio is defendant 1 liaving 
classed the Ian Is as fully assessed raiyab- 
wari l-in«ls, nor the other defendants, who 
have boon plying such annual revenue to 
defendant 1, could novv be allowed to 
take the ohjeution that tlie lands were, 
as a result of their own act or acts in 
which they have acquiesce 1, wronily 
classel at the time of suit. I am eiuilly 
unable to acc'^pt the District Judge a (in 1- 
ing on issues 1, 5 and 7. On issue 5 the 
District Jul-.o states in para. 12 of his 
julgrnenb Llial it appears clear that the 
monkaval lands constitute a permanently 
settled estate within tlio meining of 
Malras Act 1 of I9li3, hut in para. 10 he 
says that "the assessment is, of course, 
suhjact to revision after 30 years". Tins 
being so, the plaint.ilt’s estate is not an 
est vte descrihad as a p’rman'mt estate in 
Rcgn. 26 of 1^02 an 1 as sued is not one 
falling un ier S 3, Cl. 2 (a), i'Dta'es Dind 
Act. Ner docs it fill under sub.Cl. (d) 
UQ 0.^3 the plaintitY i.s a parson nob own¬ 
ing the kudivaram", which raifes the 
very <iuestion that had to ho decided in 
issue 3. 

TnepliinbilT coull recover possession 
fro’U Govoruin.-nt an.I those who attoi ned 
to (iovernnionb only by suing in a civil 
Goui'l. On issue 1 which relates to mis¬ 
join Icr I ig'oe with the Di>tri :t Munsif 
an 1 I think that O 1. H. 3. Civil L*. C., 
applies to tills case. Gommon questions 
of law and fact arise between thepiaiiititT 
an 1 the several defeodauts, t'na principal 
being the (juestion whether the grant to 
plainbitT’s preJecessor-in-title consisted of 
the lands, or only the melvaram on them. 
S. 99. Civil P. G., should have prevented 
the appellate Court from breatingbhe suit 
as bad for misjoinder: vide Rup Narain 
V. Gopai Devi (2). On the issue as to 
limitation, the District Judge in para. 10 
rightly decided that the plaintitt s claim 
bo be reooguizad as landlord could not be 
birred as the present suit was filed with 
in 12 years of her obtaining symbolical 
possession. But ho finds that the defen¬ 
dants other than defendant 1 have been in 
adverse possession over 12 years since 
they were granted permanent leases or 
pabtas by defendant 1, and. therefore, he 
thinks that thev are entitle! to remain 


(bJLJ) 8 10 515. 
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in possession, although they are bound to 
attorn to the plaintitf. 

The District Julge failed to see that 
when the tenants attorned to Government, 
.they couU not simultaneously prescribe for 
(any title which could omlureafter the title 
of GovernLuent was negatived in the suit 
of a third party, and that so long as they 
were tenants of the plaintilTor her pre- 
decossors-in-intorest. their possession 
was not adverse to that of their landlord, 
i 1 ho rights of a pattadar holding land 
u{ on raiyatwari tenure under Government 
are not the same as those of an occu¬ 
pancy tenant under a landholder of an 
estate. So it cannot be maintained that 
the occupant of land under the former 
tenure can hy means of such occupation 
acipiire hy prescription a title under the 
-latter tenure. A raivatwari pattaJar does 
[Dot acquire any superior rights against 
the Government hy continuing as such 
pattadar for a term of over 12 >ears to 
what he gets at the initial grant of patta. 
Moreover, lioth the lower Courts havo 
foun 1 that the tenants had notice of the 
plaintitl’s symbolical possession. 

I The District Munsif held on issue 4 
that the grant of the menkaval hinds 
comprised both the kudivaram and the 
melvaram. In para. 16 he mentioned four 
facts which, in his opinion, indicated the 
correctness of this conclusion, and else- 
Nvheie in his judgment he thoroughly dis¬ 
cussed the evidence on the issue. The 
District Judge in para. 7 decided differ¬ 
ently but he was inffuenced solely by 
consideration of the quo.tion of the exis¬ 
tence of rairasi rights in the landholder, 
lie has practically left the real question 
of occupancy rights undecided. It is ob¬ 
vious that, apart from any title which a 
landholder may assort by virtue of his 
being a mirasidar in a mirasi village, his 
tenants may or may not have an inde¬ 
pendent occupancy right. I think that 
the Judge's failure to consider the other 
evidence, including Exs. A and L. and his 
reliance on the evidence in Original Suit 
iNo. 10 of 1885, while treating the High 
Court 3 judgment in the same case as 
irrelevant, vitiated his decision. We must 
remand the appeal for a fresh finding on 
this issue 4. Finding should be given on 
the evidence-on record within six weeks. 
Ten days are allowed for objections. 

I agree generallv with 
the judgment just read bv my learned 
brother, but would like to add a few re¬ 


marks. The first question for determina¬ 
tion in this appeal is whether the suit 
has been rightly valued for purposes of 
court-fees and jurisdiction. The plaintiff 
sues to recover possession of the plaint 
lands, called the menkaval lanrls, Iron) 
defendant 1, the Secretary of State for 
lu'lia, and the other defendants, who are 
tenants in possession under defendant 1. 
Government resumed the village in which 
this inam is situated in 1873, and treat¬ 


ing the plaint inam as also resumed re¬ 
gistered the land as raiyatwari. fixed ao 
assessment and issued pattas to tenants. 
In 1885 tlie plaintiff brought a suit 
against defendant 1 alone and obtained 
a decree for possession on 24th February 
1891, on the ground that it was her iuam 
and had not been resumed hy Goverri- 
ment. In 1SU7 the plaintiff obtained deli¬ 
very of symbolic possession but Govern¬ 
ment still retained the lands in the regis¬ 
ters as raiyatwari and continued to levy 
assessment until tlie date of the suit. Tbe 
registry has since been altered. The qaea- 
tion, therefore, is wliether the Court-le® 
should he calculated under Cl. 5 (bj or 
under Cl. 5 (c). S. 7. Court-fees Act- 

The District Judge has held that Cl. 

(a) applies, bub this view is supported Y 
neither party before this Court, anJ » 
clearly wrong for the revenue payable » 
Government has not been perraanen y 

settled. As between the , .uok 

defendant 1 it was held in the suit of 1 
that the land is inam land bearing a x®' 
quit rent and as such the plaint 
would come within the definition of 
(c). S. 7. Court-fees Act. The registry 
the revenue register was not 
Government and consequently at the 
of suit the land was nob registere 
inam although it had been held 
but continued to be registered as ''‘**^* 
and the assessment was levied by Go 

ment from the tenants. y. 

The land was, therefore, an estate 
ing annual revenue to Governmen , 
was recorded in the Collectors 
as separately assessed and the 
settled but not permanently. 
quenbly the nlaint lands 1? « (b), 

coming within the definition o • 

S. 7, Court-fees Act. jefen- 

that as between the plaintiU 

dantl, the plaint land . other 

tion of Cl. 5 (c), but so far ‘^®anJer 

lefendants are concerned, it can- 

21. 6 (b) and, therefore, the 
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valueber suiteither according to Cl. 5-(b) 
or according to Cl. 5-(c). She has chosen 
the former valuation and I think she was 
justified in doing so, the more especially 
as her claim to the land as inam was not 
admitted by the defendants other than 
defendant 1 and they cannot now be 
heard to say that her classification is 
iwrong. 1 would hold, therefore, that the 
suit has been correctly valued and the 
'District Munsif had jurisdicution to try it. 
Defendants (except the first) have been 
in possession of the suit lands as raiyats 
holding on raiyatwari tenure under Gov¬ 
ernment. Some were in possession ori¬ 
ginally as tenants under the inamdar, 
plaintiff's predecessor, but others have 
been let into possession by Government 
since 1873, when the Government pur¬ 
ported to resume the ioam. In execution 
of the decree confirming her right against 
Government, the plaintiff obtaii^ed sym¬ 
bolic delivery in 1897 and the linfHng of 
fact, which is binding on us now, is that 
defendants were present at tl )0 delivery 
and were cognizant of it. It is conten¬ 
ded on the defendants’ behalf that as they 
were in possession for over 12 years as 
raiyabwari tenants under Government 
they prescribed for such an interest, that 
is, the right to hold on raiyatwari tenure 
as against the plaintiff and have perfected 
their right by prescription, and reliance 
is placed on Gossain Dalmar Puri v. 
Bepin Behary Milter (3), hut that case 
isonly authority for the proposition that 
wlura a wrongful owner in possession 
granted a permanent lease and was sub- 
80 (iU 0 ntly dispossessed by symbolical 
delivery, the permanent lessee who was 
not a party to the symbolical delivery 
was not affected by it nor was his adverse 
possession disturbed thereby, the ratio 
decidendi being that the grantor of the 
lease had no power of resumption, and 
consequently the possession of the lessee 
had always been adverse to and nob on 
behalf of the gbantor. 

It is unnecessary now to consider 
whether defendants would have acquired 
any right if they had been un ware of the 
symbolical delivery of possession to the 
plaintiff in 1897. They were not un¬ 
aware of it, and acquiesced in it, thereby 
recognising that the possession of 
their landlord had ceased, and conse¬ 
quently that there was a cessation of 
UioK possession also in so far as they 

3. iisyi) laOa’l 520. ’ ' ‘ 


claimed possession under Government; 
vide Kocherlakolii Venlcatalcristna Row 
V. Vadrevu Venkappa (1). No doubt 
they subsequently continued to be in 
physical possession and paid revenue to 
Government, but their oiiginal possession 
having been terminated by the delivery 
in execution, any fresh title would rjotl 
be perfected until the expiry of twelvoj 
years after the symbolical delivery, and 
this suit has been brought within twelve' 
years of that dale, and is tljerefoie, 
within time. A further objection is taken 
that some of the defendants were not 
impleaded in the suit originally, bub were 
added as parties more than twelve ^ears 
after the date of delivery. The plea does 
not appear to have been taken before, nor 
can it be gathered from the record before 
US which defendants were impleaded 
more than twelve vears after the date of 
delivery. I do not think this plea can be 
allowed to ho taken for the first titne in 
second appeal. 

I agree that the District Judge’s find¬ 
ing on issue 4 cannot be upheld. He ap¬ 
pears to have considered the question 
from one standpoint alone, that is, whe¬ 
ther as a mirasidar the plaintiff is entitl¬ 
ed to the kudivararr, but the (juestion 
that has to be decided in this suit is whe¬ 
ther the inam gianted to the plaintill’s 
predecessor consisted of iho land, includ¬ 
ing both varams, or of tlie melvarain only 
and tlie District Judge has not considered 
the evidence on this point. I agree, 
therefore, in the order proposed. (In 
compliance with the order contained in 
the above judgment, the District Judge 
of Chinglepub submitted tho following) 

Finding.—The High Court has called 
for a finding on issue. 4 viz., whe¬ 
ther the inam granted to the plainLiH’s 
predecessor consisted of the lands includ¬ 
ing both the melvararn and kudivaram or 
of the molvaram only. 

The evidence on either side is meagre. 
On a consideration of the above cir- 
cumstances, I find that the inam granted 
to tho plaintiff’s predecessor consiste of 
the lands including both the molvaram 
and kudivaram. (This second apeal com¬ 
ing on for final hearing after the return 
of the finding of the lower appellate 
Court upon the issue referred by this 
Court for trial, tho Court delivered the 
following) 

4. (1904) 27 Mad'2G2.' '' ~ 
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Judgment. — We accept the finding 
(the respondenteother than the firstnot ap- 
peiriogj. The lower appellate Court’s 
decree is set aside an i the District Mun- 
sif's decree is restored with costs on 
tlie respondents (other than the first res¬ 
pondents) in this and in the lower ap. 
peilate Court payable to plaintifi'. First 
defenlant will bear his own costs throu'^h- 
out. 

f.N./r.K. Appeal allowed. 


A. I. R. 1918 Madras 594 (1) 

sadasiva Aiyak. J. 

Vemireddii Bahu A’— Accused— 
Petitioner, In re. 

Criininil Kevn. No. 77 of 1917, and 

Criminal lievn. Petn. No 04 of 1917, 

Decided on 1st Fehrinry 1917. aqain^t 

order of S 039 . Judge. Nellore, in Criminal 

Reni. Cacp No. 11 of 1910. 

Criminal P. C. (189R), S 517—Order under 
S 517 slhould be passed allioieofjudgment 

Magiirate having before him evidence 
given by prosecution in inquiry -Order need 
not follow fresh enquiry. 

Ah or ]- r luj'lnr S. .'ilV, ought te ba m ile at the 
tinio of jns-;itjg j'idgin‘'u6 in tbo criininal ca‘J9 
whore the M:i’istr/ite ln<5 before him 
the evidoofo given for the pro^ecuti''n io the 
inquiry, it te not necessary that the ordnr «houl(l 
folio.V a fffliti inquiry, after giving opportutiity 
to the party ta produce new or further evidence. 
19 IP. ll. 3 Cr. Ref, [P 604 C l] 

■/. C. Ad i m —for Petitioner. 

Order. —The Sub-Magistrate probably 
acted under a' wrong section (S. 623.) 
Criminal P. 0. instead of under the pro- 
per section which seems to be applicable, 
namely, S. 517. But I do nob think 
that that is a sufiicient ground for inter¬ 
ference in revision if the order can be 
supportei un ler the latter section. The 
Magistrate had before him the evi¬ 
dence given for the prosecution in the 
inquiry and there is nothing in the 
Code whicli requires that the passing of 
the summary order under S. 517, [which 
order ought bo be madeat the time of the 
passing of the judgment in the criminal 
caseibself: Bafih Mohun Goshatmjv. Kali 
Natfi i2a^a(l)] should follow a fresh in¬ 
quiry after giving opportunity to the 
party to produce new or further evi- 
Menco. I therefore decline to interfere. 


a.N./R.K. 


Petition dismissed. 


1. (1873) 19 \V U 
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Aybing and Srinivasa Aiyangab, JJ. 
Sethurama Aii/a>i(jar —Appellant, 

V. 

SuhhiaJi Pillai and another —Bespdts. 
Second Appeal No. 1323 of 1915, De¬ 
cided on 2 l 3 t March 1917, against decree 
of Dist. Judge, Madura, in Appeal Suit 
No. 199 of 1914. 

Madras Estates Land Act (1908), S». 26 
and 112—Suit to set aside sale—Question of 
validityof contract under which raiyat claitos 
to hold at rent less than ordinary rent can 
be gone into by Revenue Court. 

Secliou “26 }k--!Uinr.s that the contract for rent 
between ibelaiiilord and tenant except as alTflO* 
ted by the tt ivisious of the section is valid. If 
the existen-’o or VdHdity of the contract is ques' 
ti<iaed the Cjurt must first determine it bsfjre 

the provisions of the section can ba applied- 

[P 695 oil 

In a suit therefore by a tenant contesting bis 
landlord’s riiilit of s.^la under S. 112,the Itovenne 
Of urt has jurisdiction to decide objectiodfl to tee 
validitv of a contract under which araiyat ola^rns 
to bold the holding entered into with the dafea 
dint's predecessor at a rent less than iho oicinsf/ 
or eba lavvful r -nt o.ayable on the land. 12 1- • 
^30. Erpl andDi.i. ^ [PtObOl] 

A. Krishnasioami Aiyar for Api>®' 
lant. 

C. S. Ven/calatihjiriar-lot Keipon- 

dents. . 

Judgment.—The question whicharis 

for decisioc in this appeal is 
Kevaaue Court exercising 
under the Estates Land Act is eotid® 
decide objections (otherthan those* 
ed in S. 26 of the Act), to the ® 

a contract under which a raiyat ® ^ 
hold the holding at a rent less than 
ordinary or the lawful jo-p 

the land. The landlord is an *^,0 

in a temple and the lands or 
revenue constitutes the manyatn at 
bo the office. A predecessor of his ^ 

Rs. 2 C 0 from the raiyat and jbe 

allow him remission of five-eighths ® . 

assessment in perpetuity. 
olfica-holder claims the full rent, g, 

to be bound by the agreement an 

tends that his predecessor who own 
manyam as an office-holder oaono 
his successor by such an agreeman • 
question arises in a suit brought ^ 
tenant contesting the landlord s nS , 

sale under S. 113 of the Act. Xh® 

District Judge in appeal t‘hat 

into the question as he thought tna 

question was competent only to an 
ary civil Court. , pQf 

We are unable to agree with . 
deciding whether the landlord is en 
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to sell the holding the Court must Qnd 
whether any arrears of rent are due and 
for this purpose, it must decide what the 
rent or rate of rent is. The rent or rate 
of rent cannot he determinel without 
considering for the purpose of the suit 
whether the oontriot granting the remis¬ 
sion is valid. S. 26 assumes that the 
contract except as affocte I by the pro¬ 
visions of the section, is valid- If the 
existence or the valility of the contract 
is questionel that must be first determin- 
el before the provisions of S. 26 are ap¬ 
plied. If the Court has jurisllctioa to 
determine a matter, it must have jurisdic¬ 
tion to decide all questions necsssvry for 
that determination. If a previous judicial 
rescission is necessary before the contract 
could be repudiated, it miy be that the 
Revenue Court would be bouud to give 
elTeot to the contract subject only to the 
provisions of S. 26 but the Ian llor 1 in 
this Oise was nob a pirty to the o.mtract 
and denies the authority of his predeces¬ 
sor to bin! the successor. 

In Mahipati SiLrya Bao v Sreerama 
Charyu,ln {{) \i\\Q Ua;a of Pittapur sued a 
raiyab in the ordinary civil Court and 
prayed for declaration (i) that the con¬ 
tract of his predecessor granting remission 
to the raiyat was not binding on him, (ii) 
that the pro[)or rant was Ils. 500 a year 
and prayol for the recovery of arrears of 
rent. Objection was taken Lo the jurisdic¬ 
tion of the civil Court to entertain the 
suit on tlie grovind tliat a suit to deter- 
mine the rent and for recovery of arrears 
was exclusively cogni/.able by the Kevenue 
(yourt and that the declaration as to the 
invalidity of the contract was only ancil- 
lary to the maiu reliefs. This contention 
prevailed in the lirsb Court but in appeal 
here the plainbitf withdrew his last two 
prayers, and this Court held that the 
prayer for declaration of the invalidity of 
the agreement was not ancillary but vvas 
substantial relief and on thit ground hold 
that the civil Court had juris liction. No 
doubt was enberDained that the Rsvenue 
Court would have jurisdiction to decide 
on the valility of the contract if the 
raabbor arjse incidenballv, for determin 
ing the rate of rent. We must therefore 
reverse the decree of tlu lower appellate 
Court an l remind the appeal for disposal 
'according bo law. Cojbs bo abide. 

S_N /■ K. _ A ppfgl allnoed. 

i. (IIHI) I'J 1 C 430. ‘ ~ 
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Special Bench 
Wallis, G. .1., Oldfilid and 
Sfsiiagiki .\ivar, -1.1. 

Hussain Sahib and othi’vs —DefondanU 
—Appell lilts. 

V. 

Flassuti and oth<'rs —PlaintitTs and 
Defendants—Raspondenfs. 

Letters Patent Appeal No 175 of 1015, 
Decided on 23rl February 1017, against 
ju igmeut of Sidasiva Aiyar and Tayabji, 
JI.. reported as 31 I. C. 927. 

(a) Hindu Law—A.pplicability — Malio- 
medans atl«ypting Hindu manners and 
customs — Joint family trade — Suit for parti¬ 
tion is givernerl by principles of Hindu Law. 

NVliero a Mthornedm ir.idiii,^ family so far 
ccafi)rm<;d lo Hindu cu-tiru's lliat they lived as 
members a jonu family, purcliased properti- s 
iodiscrimiuiitelv in the names of ilio meinbora 
and sho.ved iheins-.lves avor-o to divisi. n and 
0DQlu:t(] thorns.Ives as a ll'niu family for 
nianv veus : 

9 % 

Hell: lb It .1 ^'lit f T p irliliou w jnld lio and 
the shares would allocifd aecorjiii^; to the 
principl s of II ndii 1 v % ; 

JIvl l further : thit the iact th.it th.^ parties 
belou^ed to ilie class of Na>v;v a's who, minv 
years ago, married Ivonhani womon and largely 
conformed to Hia iu mauu'.TS aud usages, itiay 
be taken into account svifeli the rest of tho evi- 
deuce for me purpose of explaining tho fooling 
on whicQ thev lived anl tradtd for so maiiv 
years. ‘ (.I'f'yBOG] 

(h) Evidence Act (1872), S 115 —Estoppel 
—.Action and conduct of parties when acts 
as estop}.el explained. 

Act't'ps.ind cntidiicl (d parlies give rise 

to e.'toppi 1, 1 ell .such aeii.iiis and conduct have 

produced alter.'-iii n of eiicnnn-iaijcet-so pr* at that 
witacut grCcit Ics- and inccnvenieuco tho {arlies 
cannot te i»ut back in their original (o-uion : 
42 Cal. hOl, Full. tF 528 C 3j 

IJ. Sitararn Rao — iov .\ppcllants 

J. L. Rosario aud H.lidlakrishna Raw 
—for Respondents. 

Wallis, C. J.— This is an appeal frow 
the prevailing judgment of Sadasiva 
Aiyar, J. allirming blae judgment of the 
Disbri-ct Judge of South G.inara, Tyahji, 
J. dissenting. The parties are Mahome- 
(Uns an i the suit was Ip-ought by the 
plainbilf fjr partition of the suit pro¬ 
perties svhich, he alleged, belongoi to 
the joint familv of the pliintitl and the 
defendants. The parlies fire descendants 
of one Abdul Rizik, whose four sons 
executed a pirtibion deed in ISIS. Their 
family residence was at Minki in North 
Gjnara, bub the third hrofcuer Hussain 
Sahib with the assi-stanee of the 4bh 
brother Hunmel Sahib started business 
at Souda in South Canara. That business 
has been cirriei on down to the present 
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time by the two brotliers and their des¬ 
cendants. Various properties had been 
acquired in the name of one or other of 
the senior members of the family and all 
the members of the family have heeti 
maintained out of the income of properties 
and the profits of the business. The 
accounts which have been preserved show 
that during the lifetime of Hassan. who 
died in 1870, accounts were kept in his 
name, and that since that time, they have 
been kept in tl'.e name of representatives 
of the senior and junior branches. In the 
course of years the descendants of the 
younger hrotlier Hammed became more 
numerous tlian the descendants of the 
elder brother Hassan and the family have 
now four residences at Manki. three of 
which are occupied by descendants of the 
junior brother. If tliis were all the evi¬ 
dence in the case, the conclusion would 
naturally follow' that the two brothers of 
the family w’ere living and trading to¬ 
gether on equal terras. It is quite com¬ 
mon for the descendants of a Mahoraedau 
trader to live and trade together for 
more th in one generation and to acquire 
property in the names of one or other 
male members of the family, and in such 
a case the property is undei'Stood to be 
held for the several members of the 
family in the shares to which they are 
entitled under Mahomedan Law in succes¬ 
sion to the common ancestor. 

Such a case recently came before this 
Court in a suit for the partition of pro¬ 
perties of one of the leading Mahomedan 
firms in Madras. The present case how’- 
ever is not so simple. The contesting 
defendants rely on the partition of 1818 
and on a document Ex. 16 wdiich is said 
to have been executed by Hassan. the 
senior brother, in 1845 before starting on 
a pilgrimage to the holy places and pur- 
ports to be in the bandwriting of the 
younger brother Hammed and to be 
written with his full consent. The evi¬ 
dence of the aged witnesses who were 
called to speak to its execution is practi¬ 
cally worthless, as was pointed out by 
the District Julge. But other witnesses 
speak to the handwriting of some of the 
attesting witnesses and one of the plain¬ 
tiff’s witnesses speaks to a recognition of 
the document by some of the junior 
branch. It is also admitted by some 
members of the junior branch in their 
written statement in this case. Ex. 16 
has been accepted by the District Judge 


and the two learned Judges who heard 
the appeal and wo are not prepared to 
ditler from them. It recites that Hassan 
had carried on business and had acquired 
property of the value therein mentioned, 
and states that deducting Rs. 500 which 
he took on starting for Mecca the balance 
had been distributed into eight shares, of 
which his younger brother Hammed 
Sahib, who had been with him till then 
doing such acts as he was directed to do 
and who was to remain when he started 
for Mecca, was to have one; another 
share was to go to his wife and the re¬ 
mainder to his son Moiddin Sahib, who 
was to pay his two sisters Rs. 1,000. 

It has been found hy the District Judge 
and by the two learned Judges who hear 
the appeal that this document was never 
acted upon. Hassan Sahib returned from 
the pilgrimage and the business was car¬ 
ried on without any division. Tyabji, J. 
was further of opinion that in the oven 
which happened no effect could bo 6*^®^ 
to it. Ho however relied strongly on 

recitals which it contained, that the us 
ness and properties therein . 

belonged to Hassan, the senior ore "6 . 
as was admitted by the junior broth ■ 
and in these circumstances he 

dined tc think that the husmess co^ 

tinued to leloDg to Hassan • 

death in 1870. This was also the 
tion taken up by the appellants lu^ 
ground 23 of appeal, where they 

“ihe lower Gjurt ought to nave gar- 

members of Haromed’s branch .aments 

vauts, assistants and managers, ana P ^ ^ ^ 
made to them were either by wayoi S 
charity.” , .. 

On the hearing of the appeal 

realized that this was tooexbreme a p 
tion. and Mr. K. Srinivasa .^^6 

appeared for the appellants conce , 
they should he entilled to a 
share, and acting on this conce^, 

Tyabji, J., in his Pigment awarded r 
a l/8th share down to death ol 
in 1870. As to the sub.sequant P®"® 

considered that an the 

the two branches to share be 

future profits of the business 
inferred from the fact that —gg of 

sequent accounts stood father 

members of both branches. On • 

hand. Sadasiva Aiyar, J., was 

that the conduct of the two bro -'j 

the members of the family after ^ 

return from the pilgrimage about 

such as might be expected from bro 
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who considered themselves eQual part¬ 
ners in the business and equal co-owners 
•of all their properties, and he accordingly 
agreed with the District Judge that the 
two branches svere entitled to partition 
in equal shares. On the whole I have 
oome to the conclusion that this is the 
right conclasioQ to be derived from the 
evidence as a whole. I fully appreciate, 
if I may say so, the force of Tyabji, J. s 
observations as to the danger of attaching 
too much importance to the fact that in 
a trading family like this a son or junior 
brother has been allowed to take part in 
the management and been maintained out 
of the profits. I have often had to try 
cases in which claims to a partnership or 
a share arising out of facts like this have 
been made and failed. Every case, how¬ 
ever, must stand on its own circum¬ 
stances. In this case the plaint was pre¬ 
sented in January 1909 and we have to 
<lraw inferences from the course of con¬ 
duct pursued for over sixty years by both 
branches. Assuming that properties of 
•the value mentioned in Ex. 16 belonged 
to Hassan in 1815 it is not shown that 
the younger brother who got a share on 
the partition in 1818 had no other pro¬ 
perty of his own. Exs. 18, 20 and 19 
show that three items of the suit pro¬ 
perties were acquired in his name in the 
years 1814, 1816 and 1819. Exs. 26, 27 
and 95 show properties acquired in Has- 
san's name in 1836, 1818 and 1851. 
Hammed admittedly managed the busi¬ 
ness during his brother’s absence on 
pilgrimage. 

There is nothing in the evidence to 
suggest that after his return they agreed 
to go on trading on the basis that Ham¬ 
med and his family should be entitled 
only to a one-eighth share on the basis of 
Ex. 16. There is no direct evidencs of 
any specific agreement as to the terms on 
which they were to carry on the business 
and all that we can do is to draw the 
appropriate inference from their sub- 
sequent conduct. It is not suggested that 
during Hassan’s lifetime or subsequently, 
the luembera of the junior branch were 
treated in any way less favourably than 
the senior branch. On the contrary, 
owing to their larger numbers, ranch 
larger expenditure was incurred on them. 
When the junior brother Hammed died in 
1866 the properties, Exs. 18, 19 and 20 
which stood in his name and which the 
contesting defendants suggest were held 


by him benami for the elder brother 
Hassan, were transfereJ nob to Hassan’s 
name but to the name of his eldest son 
DoJda Moidin. But this may be explained 
on the ground that he was then looking 
after the properties at Manki. Tiie trans¬ 
fer, as Ex. .A shows, was made with the 
consent of his son Abdul ll.izak. Hassan 
died in 1870 and his oldost son Moidin 
died in 1889. Ex. B is the genealogy 
prepared by the village oilicers on that 
occasion and shows the family as consist¬ 
ing of the two sons of Abdul Razak, name¬ 
ly, Hassan and Hammed and their descen¬ 
dants. And Ex, 0 is the application for 
the transfer of registry of the properties 
standing in his name. It describes the 
descendants cf Hassan as near heirs and 
the doscenrlants of Hammed as distant 
heirs and is signed by both branches. 
The persons describe] as near heirs were 
the persons entitled to succeed uuder the 
Mahomedan law and the inontiou of the 
others shows that they were regarded as 
having an interest in the properties. 
These properties, referred to in Ex. C, 
were tlie properties in North Canara. 
The properties in South Canara wore 
transferred to tlie name of Abdul Razak 
of the junior branch who was managing 
the business at Souda. On his death the 
properties standing in his name were 
registered in the name of his half brother 
Sanna Hassan. In 1897 both Dodda and 
Sanna died within a day of each other. 
Ex. D is a genealogy prepared on that 
occasion, lb is signed by the members 
of* both branches and states that 

“all the heirs meotioned herein (that is to say, 
all the surviving members of both branches) be¬ 
long to an undivided family. Besides these there 
is no other near heir,” 

The question was settled by a compro¬ 
mise. Some of the properties were regis¬ 
tered in the name of defendant 9 of the 
senior branch and the rest in the name 
of Mahomed Siddiq of the junior branch, 
Exs. F 1 and B’ 2. Ex. E 1 is the state¬ 
ment taken from the contesting defen¬ 
dant 9 in this suit. Ho says: 

“Tbo deceased and I are elder and younger 
brothers and there are heirs of the second branch 
and being members of an undivided family, not 
only the management of the lands but all re¬ 
maining affairs are conducted as a whole by our 
household." 

This is a very significant statement. 
He goes on to say that, as senior member 
of the senior branch, he alone was the 
hukdar or manager and that it would not 
be convenient that the property should 
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lie r<=gi?ter(v'> in tb? nnn-e of the vvi(.io\v. 
Anil iii anotiior statement, Ex. IL ‘i. he 

3 i> s: 

"Now I tb-; cbionnircf tb< d'C‘..i--.d 

ftnd moreover I l einp ilu* l.cir ftCC'’.rdiJ'to law 
and Mabortcim Sh:-prra<?, I sTite that tlio 
k'.uUiil'. ni jv b'^ enleff'd in m - Dan f. la the un¬ 
divided faii.ilv cf til' t •• o briiuches and iu our 
hjuse'a'ld ni_s f.tbor 1o< k'd after tb UiaiiHpe- 
iD*'nt until hi? do.ith aiid r.ll Ua- mrml'TS cf the 
fiiinliy are snpidied with n»cc<«;iiies from our 
bkUeehold. The kudtala f^l.cv.ld to trinsfcrred 
to my name as >tated b> in- 

Exhibit E bv (iefenilunt ^'2 stated 

• 

that they were the ni-iijbers (A an tin- 
<liviJel family hut tl at. Ihe registry 
should he in tlie irime of the uifo of tho 
deceased. J’x Ij -J, a statemout from the 
plainrill's fatlier, stated that 

‘the metulnis of tliis f.iiTiil\ w.ll as tlie 
nietr;h t' cf ibe f f M'ddin wero 

nnd'vi-ii.-d iip (ill <i^^'ca^o living together 
jw ii i iiiber.--cl i»ti annivtiled finiiiv,” 

hut that, ho liad ro olijnctlon to the 
kudt .la being transferred to t‘ o widow’s 
naiiiO. Ex. E 5 is tho wiiiow's j^tatenient. 
8 ho also st ited tlvifc 

“the cc i?od, in v bu-h ind and hi^ brothers and 
allihuheits sh>>wn in (he :iniKxe«l genealogy 
are luenibero of an iindivided f iinilv No division 
h.i9 been ui up t > this time.” 

This is clearly a stateinent that they 
wero all interested in the fjroperties. 
Ex. E 7 is a statement of xMli Sahib, a 
member of the junior branch, which ob¬ 
jected to soino of the properties hoing 
transferred to the name of Hammed Sahib, 
son of the deceased, on the grouo 1 that he 
remained in Mauki village, whereas the 
kudbala of the properties in Souda had 
therefore been transferred to the nances 
of persons who remained there to look 
after the management of the properties. 
These sfaternents, made by members of 
both branches in Ex. E series that both 
branches were members of an undivided 
family and interested, as heirs, in the 
properties to he registered, are. I think, 
very important evidence of the terms on 
which the two branches lived and carried 
on business for 60 years before the 
institution of this suit. It seems to me 
to amount to an admission on the part of 
the senior branch that the junior branch 
were interested in all the properties as 
well as in the business; and when with 
this we consider the facts that the busi¬ 
ness was carried on since 1870 in the 
names of members of the senior and 
junior hranches and that the junior 
branch, admittedly, were dealt with on 
terms of perfect equality with the senior 


branch and owing to their numbers had 
three establishments maintained for them 
at Mauki as against one for the senior 
hranc’o, the profer inference, I think, is 
that lor a very long series of years the 
two branches lived and traded together 
on the footing that they were entitled to 
equal shares in all the properties as well 
as in the busiress ; in other .wor(3s, that 
thov acted as if the business had lietn 
carried on from the first by the two bro¬ 
thers Hassau and Hammed without any 
division letv.een them. Something is 
said in the judgments of the leainedj 
Judges at out the fact that the parties! 
belong to the class of "Navayats" or new- 
cemf-ry, wlio, many years ago, married 
Koiikani women and as found in Khatijo, 
V. Ii>mail (l) conforn.cd to Hindu cus-t 
toms and manners to a very great oxtontj 
and were not ovor-fond of division. 

It is rot the plaintitl’s case here that 
the family is iu any way bound by the 
rules cf riindu law. But I think that the 
fact that they belong to this class o* 
Niva>ats may he taken into account w tn 
the rest of the evidence, for the purpose 
of explaining the footing on which they 
lived and traded for so many years. 
Lastly, 1 think there is gieat force in th® 
observation of Sadasiva, Ai>ar, J., 0® 
the application to this case of the recen 
ruling of their Lordships of the Judieia 
Committee in Mahomed Mus(^ v. Aghc'f^ 


Kumar Gaiiguli (2)-that . . j 

“actings and cundact of partie.^ * a 

cisso to estoppel, where sucli actings and ^ 
have produced alterations of 
great that without great lore and 
the parties cannot ba put back in tbeir®* s 
position." , g 

For these reasons I agree ^ 

judgment of Sadasiva Aiyar, J» ®* 
would dismiss the appeal with costs- 

Oldfield, J. —I agree and have noth¬ 
ing to add, - 

Seshagiri Aiyar. J. —I agree. ^ 
fess that it is only the absence „ 

evidence as to what took place betwe 
1845 and 1870 and the failure of the par¬ 
ties to concentrate their attention 
the nature, the extent and the ohje 
the drawing from the partnership * 
counts that have led me to hold 
Sadasiva Aiyar, J., and the District u o 
that the two hranches of the ^. 

Hassan and Ahmed shcnld div* 
propert^i^^s equally . Mr - 

1. I18SU) U .Mad :^0. t/- oqn (PC) 

2. (1915) 42 Cal 601=42 lA 1—28 IC /. 
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drawn our attention to all the weak 
points in cor.noxioii with Ex. 16. It is 
true that there is no satisfactory evi¬ 
dence as to the custody of this document. 

It is also true that this document has 
uever been referred to in any of the sub¬ 
sequent documents. At the same time it 
muse he remembered that the parties did 
not seriously question its genuineness in 
the lower Court. There is evidence in 
support of its execution. Tho District 
Judge has acted on that evidence and tho 
two learned Judges who heard the appeal 
have come to the conclusion that the 
document is genuine. Under those cir- 
oumsLaucos I agree in thinking that we 
must start with the conclusion that 
Ex. 16 was executed by Hassan in 1S45 
prior to Ins departure for Mecca, that it 
is ill the handwriting of Hammed and 
that the statement that tlie document 
has his consent was written by him. 
This undoubtedly is a weighty circum¬ 
stance in favour of the contention ad¬ 
vanced by Mr. Sitarama Kao that the as¬ 
sets of the partnership in the year 1845 
belonged wholly to Hassan. 

As against this we have the fact that 
in the >ear 1844 U.nnmed did acquire 
property which after his death in J66G 
was transferred to Dodda Moidecn, the 
son of Hassan. We have the further fact 
that from 18l5 to 1818 the business was 
solely managed by Hammed. It is clear 
that Hassan conteiiJi)Ut6d the posoildiity 
of bis not returning to India at the end 
of the pilgrimage. But as a matter of 
fact he did come back in 1848. There 
is nothing to sbosv what was the posi¬ 
tion of affairs in that year. No doubt 
the business continued to stand in the 
sole name of Hassan until 1670. There 
ia nothing to indicate tho exact posi¬ 
tion occupied by Ilammed during this 
period. From 1870 onwards the ac¬ 
counts of the firm stood in tho names 
of two people, one from each branch 
of tho family. In the kudtala trans- 
fer proceedings, we find statements to 
tho effect that both the branches lived 
as a joint family (vide Ex. E series). In 
Exs. C and D there is a column in which 
the iiioint>er8 of both the branches are 
mentioned as heirs. It is true that the 
uiembers of the senior branch are there 
stvleJ as near heirs, and those of the 
junior branch as distant heirs. 

That is because the form of the docu¬ 
ment contained these two columns. Under 


Mahomedan law therocan he no (piestion 
of a distant heir. What ll.-e recording 
authorities meant was (hat rho intmlieis 
of Ilassan'e ijiancli were heirs uiidvr the 
Mahomedan law, and that these who 
were called distant heirs were peisons 
who being the heirs of the co owner were 
entitled to property which stoo'l in 
the name of Hassan. As was pointed out 
long ago in this Court in Khulija v. 
Ismail (1), Nawa>ats while leguhitiug 
their succession according to Mahon.edan 
law follow the Hindu law i>s veg^nds 
their mode of living and of dealing with 
eich other. They originally belonged to 
tbeliiniu community and were living 
among Hindus, whoso business habits 
they apparently found convenient to adopt 
in their trade concerns. It is clear tliat 
except foi business purposes the mem¬ 
bers of this laojily dibl not regard them¬ 
selves as ill anv wiv corning under toe 
Hindu l.iw. Thorem-o tlie f tet that in 
the proceedings relating to the transfer 
of registry, botli brariches of the lamily 
were mentioned as heirs is a strong indi¬ 
cation of co-ow-nershii). There is the 
further fact that the junior branch pos¬ 
sesses a larger number of d w'ellim'-liousos 
than the senior branch. They seem to 
have drawn more money from tho partner¬ 
ship than the senior branch. Such a 
state of allairs i.s inconsistent w itli the 
suggestion tliat the juuior hranch acted 
eitlior as servauts, agents or maiuucrs of 
tlie business and had no proprietary in¬ 
terest in the cuncern. These facts also 
are inconsistont with the theory that all 
the memhors of tho junior branch were 
entitled to was only an eighth share in 
the business. It is clear that T.x. 16 
was never acted upon. Hassan might 
have intended that it should be given 
effect to in case he did not return. On 
his return apparently, the document was 
ignored altogether. In tho suhaaqueut 
accounts kept by tho partnership, there 
is nothing to indicate that the junior 
hranch was to have only an eighth share 
in the business. 

Tbe position of affairs, therefore, is 
this : tho senior of the two brothers 
had some ox.lusive property which he 
brought into the business early in 1818. 
Soon after he was joined by his younger 
brother. In 1845 he estimated the amount 
duo to him to about Rs. ‘25,000 and was 
willing that under certain circumstances 
an eighth part of this amount should goto 


600 Madras 


Rama v. Secy, of State 


1918 


his younger brother. From 1845 to 1870 
the business was solely managed by the 
younger brother. From 1818 to 1870 
the business was managed by both the 
brothers, although the business stood in 
the nxme of the older brother alone. 
From 1870 to the date of the suit the 
accounts stool in the joint names of two 
members of the family, one from the 
senior and another from the junior branch. 
Moneys were drawn out indiscriminately 
by both the branches, a larger amount 
being drawn by the junior branch than 
by the senior branch. Each branch had 
largo establishments; all their common 
exjienses were met from the partnership 
funds. The members of each of the bran¬ 
ches recognized the other as being co-heirs 
with them in the procee.lings relating to 
the transfer of registry. There was at 
no time any settlement of accounts or as¬ 
certainment of profits. Properties were 
purchasel indiseriminatelv in the names 
of the members of both the branches of 
the family. The meml)ers stated before 
responsible officers of Government that 
they lived together as members of a joint 
family. In my opinion the true infer¬ 
ence to be drawn from these facts is that 
both tlje branches regarded themselves 
as equally entitled to the profits of the 
business, and to the properties purchased 
from the business, and that consequently 
the conclusion come to by the ]')i3trict 
Judge, that it should be divided half and 
half, is right. This appeal should be dis¬ 
missed with costs. 

s.n./r.k. Appeal dismissed. 
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Spencer and Seshagiri Aiyar, JJ. 

Rama Thanthri — Plaintiff— Appel¬ 
lant. 

V. 

Secy, of State and others —Defendants 
—Respondents. 

Second Appeal No. 1466 of 1915, De¬ 
cided on 17th July 1917, against decree 
of Dist Judge. South Kanara, in A. S. 
No. 298 of 1914. 

(a) Evidence Act (1872). S. 116 —Tenant 
cannot deny landlord’s title however de¬ 
fective. 

Under S. IIG, Evidence Act. a tenant is es¬ 
topped from denying his landlord's title, how¬ 
ever defective it might be, so ions as he f<til-* to 
delivpr prss6‘?«ion to him. 12 Mad. 422 Dist ; 
31 All. 557 {P.C,),Foll, tP600 O2J 


(b) Ownership—Cutting leaves on land is 
not evidence of title. 

The acts of cutting leaves for manure, etc-, 
are worthless as evidence of any proprietary 
title ia the land.28 Mad. 257, Foil. [P600 U 2] 

B. Sitaram Rao and K. Yegnanara- 
yafia Adiga—lor Appellant. 

V. Ramesam —for the Crown. 


Judgment. — We consider that the 
plaintiff is entitled to a declaration of 
title against defendants 5 and 6 in res¬ 
pect of plots 1, 1-A and 1-B, subject to 
the Government’s right to levy assess¬ 
ment on the land, and that the District 
Judge was in error in supposing on the 
strength of Suhharaya v. Krishnappa 
(Obhitthey were not estopped from 
denying his title. That case proceeded 
on the assumption that the land in dis¬ 
pute was kumaki waste land and that 
the person, from whom defendant 1 
possession, had himself derived his title 
from Government. Under S. Hfi. E''*' 
dance Act, these defendants were^ estop¬ 
ped from denying the plaintiffs title, 
however defective it might be, so long 
they failed to surrender possession t 
him: vide Billas Kunwar v. Desm 

Banjii Singh (2). ^ , 

As regards plot 7-A the District Jn S 
was right in thinking that the pleio i ^ 


having admitted that it was a® 


sessnd 


waste by accepting a patta from Govern 

ment, could nob afterwards set A 

other kind of ownership. The Dis ^ 
Judge has foand that the other 
nob at any time cultivated and that t 0 
had been no exercise of acts of 
ship other than those of cutting 
for manure, etc., and such 
pation as were held in Secy, of . ' 

Manjeshwar Krishnayya (3) j^lei 

less as evidence of any proprietary n 
in the land. This finding is . 

dispose of the plaintiff’s case in 
of these items. The decree of the ® , 

Courts will be modified as above s 
in respect of items 1, 1 A, and 1 B 

he will be given proportionate ® 

throughout against these respon o 
With this exception the second app®* 
dismissed with costs of respondent 


S.N /r.K. Appeal partly allowed. 


1 U3Sr>) 12 Mai 422. 

2. (1915) 37 All 567=30 I C 299— 
(PC). 

3. (1905) 23 Mad. 257. 
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of the iiifirriAces of persons professinR tho Cbria* 
tian religion.” 


Wallis, C. J.. Oldfifld and 
Kumaraswa^ii Sastri, JJ. 

Kolandai Velu ami another —Accused. 

V. 

liev. J. Dequidt —Complainant;. 

Criminal Kevn. No. 544 of 1916, taken 
up No. 21 of 1916, Decided on 17bh April 
1917. 

(a) Christian Marriage Act (15 of 1872), 

S. 68—Hindu solemnizing marriage between 
Hindu and Christian according to Hindu 
■mode commits offence under S. 63. 

A Hindu by religion, performing a marriage 
according to the Hindu mode betwien two per¬ 
sons either cf whom is a Christian, ccraraits an 
offence under S. 6B, Christian Marriage Act. 

[P 603 0 2 ; P 605 C n 
(b) Christian Marriage Act <15 of 1872), 
S. 4— Applicability—Act applies to marriage 
where one party is Christian. 

The Cbriftian M.arriage .Act was intended to 
apply to the marriages of all Christiana in India, 
including marriages where one of tiio parties is 
A Christian ; 17 Mad 891 and 20 Mad. 12, Foil- 

[V G03 C 2] 

T. B. Bamachandra Aiyai —for Ac- 
sjused. 

Jll. D. Devadoss —for Coioplainant. 

Public Prosecutoi —for the Crown. 

Order of Reference. 

Napier, J. —The records of this case 
have been called for by the High Court 
■on its own motion, owing to a doubt 
whether the case relied on by tho Ses¬ 
sions Judge to convict the accused is good 
law. Tlie facts are tliat a Hindu by 
religion, a purohit among the Valluvas 
(Hindu Pariahs), performed a marriige 
in the Hindu mode between a Hindu 
■Valluva and a Christian girl, aged eleven, 
belonging bo the same community. The 
.priest has been convicted under S. 68, 
Christian Marriage Act, 15 of 1872, and 
the father of the girl has also been con¬ 
victed under the above S. 68 read with 
■B. 114. 1. P. 0., and the Sessions Judge 
has very properly followed tho decision 
’of this Court in Quei;n-E?npress v. 
Yohan (l), \yhich follows another deci¬ 
sion in High Court Proceedings, dated 
f^lst March 1871 (2). In ray opinion, 
these decisions are wrong and should be 
reconsidered. The Christian Marriage 
Act is a Code repealing and embodying 
the provisions of several prior Acts which 
were taken from the nunoerous English 
Marriage Acts. The preamble states: 

'*‘wbGroas it is expedient to consolidate and amend 
4ho law relating to the solemniza t ion in Indi a 

~"r'(1894)'l7 Mad 891. 

2, (1870-71) 6 M H 0 R App. 20. 
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Section 4 provides that 

“every marriage between persons, one or both 
of whom is or :*re a Chrislian or ( hri-stians, shuH 
be solemnized in accordance with the provisions 
of the next following peclion ; and any such 
marriage solemnized otlierwise than in accord¬ 
ance with such provision-.shall be void ’’ 

Section 5 provides tliat 

“marriages may be solemniztd in India by any 
of the five different persons, (1) persons who have 
received ordination ; (2) clerpymen of tho Church 
of Scotland ; (3) Ministers of religion licensed 
under tho Act; (J) Marriage Registrars appointed 
under tho Act ; and (5) persons licensed under 
this .Act t'D giant certificates of marriage between 
Native Chr'sti ins’’; 

and in addition it provides that marriages 
may he solerauized in tho presence of a 
Marriage Registrar appointed under this 
Act. The offence charged here is that 
the accused “solemnized” a marriage in 
the absence of tho Marriage Registrar. 
Now it is not suggested that the Marriage 
Registrar is authorized to attend Hindu 
marriages and it is to be noted that no 
person can he appointed a Marriage 
Registrar otlier than a Christian (vide 
S. 7). If, therefore, a Hindu does marry 
a Christian girl according to the customs 
of his caste, both he and tho officiating 
priest render themselves liable to inr- 
prisonment or transportation for 10 
years. It seems to mo that this cannot 
bo the intention of tlie Act. The object 
of S. 68 with its highly penal consequo- 
nee is to punish persons for the serious 
offence of purporting to solemnize a 
marriage between two persons who 
honestly believed that they were being 
married, the consequences of such a void 
marriage being intensely serious. The 
English Act never contemplated marri¬ 
ages in forms other than those suitable 
for Christians and, in my opinion, the 
Indian Act intended to go no further. 
Tire use of the word “solemnized” is, in 
my view, indicative. It is true that the 
marriage provided for under the Act need 
not in all cases he of a religious character 
just as in England persons can go through 
a civil ceremony befoiea Registrar; but 
the word "solemnized” is never used in 
this country with reference to a Hindu 

marriage ceremony. S. 10 provides that 
“every marriage under this Act shall be solem¬ 
nized betwean the hours of six in the morning 
and seven in tho evening.” 

Section 42 provides that where the 
marriage is solemnized in the presence 
of a Registrar, one of the parties must 
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take oath that there is not any im- 
)feGiment of kindre^t or affinity or lawful 
hindrance to the said maniage. S. 51 
]jrovidea that in some i-arfc of the cere¬ 
mony each of the parties shall make a 
deelarati 'D of ahsence of law ful imnedi- 
mont and shall say to the other: 

“I call 11 pen tbfcfe persons h^ro pr^cent to witness 
that I, A do tnk? C h to be my lawful wedded 
husband (or w ife).” 

Such sections are. on the face of them, 
inapplicable fo Hindu niarria<;s?, and the 
forms in the Schctlnle are all such as 
Bro a]ipiicai)le to Cliristinn marri.iges, 
Tt seoins to me that the whole Act has 
reference to notlimg hut marriages v\hich 
purport to lie solemnized in accordance 
\^ith usage among Christians, and wo 
would rc-id S. •} as meaning Hvery mar¬ 
riage purporting to he a Christain marri¬ 
age shall he solemnized, etc.” If this 
section is not to he so read, it would 
follow that the legislature in 1872 has 
declared void all marriages according to 
caste custom between a Hindu anti a 
Christian, with iho neces-ury result that 
the children are illegitimate and cannot 
aeguiro rights of property. 1 very much 
doubt whether the legislature intended 
to interfere in this manner with Hindus 
among whom marriages are regulated by 
caste customs There are, as already 
stated, the decisions reported as High 
Ccurt Proceedings, dated 21si March 
1871 (2)and v. Yohan (l), 

and in addition, there is a later case re¬ 
ported as Queeyi.Empress v. Paul (3) 
The decision in//fg/i Court Proceedings 
dated 2lst March 1871 (2). was on the 
language of S. 56. Act 5 of 1865. and 
the Court decided the point on the strict 
language of the Act. The case was how 
ever, not argued on either side Queen 
Empress v. Yohan (l) purported to 
follow the decision in High Court Pro- 
ceedings, dated 2ls/ March 1871 (2). In 
Queen.Empress v. Paul (3) the only point 
taken was that the word “solemnized” 
could only have reference to a religious 
ceremony, and the Court, having pointed 
out that the civil marriage is also solem¬ 
nized under the Act. thought that this 
point settled the matter. Iq my opinion 
the quesDicn raised is of serious impor’ 
tance in view of the large number of 
Christians among the lower castes, and 
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Hindu by religion performing a marriagei 
according to the Hindu mode between 
two persons either of whom is a Chris¬ 
tain commits an ofTenoe under S. 68, 
Christian Marriage Act, 15 of 1872. 

Sadasiva Aiyar, J. — I confess that 
I was at first not inclined to reopen the 
question, which my learned brother's 
order just now pronounced refers to a 
Full Bench, as that question had been 
considered in three cases. High Court 
Proceedings, dated 2\st March 1871 (2), 
Queen-Empress v. Yohan (l) and Queen- 
Empress v. Paul (3), at sufficient inter¬ 
vals of time, and might, in a manner, 
be deemed to have been settled. But 
I have been much impressed by the 
arguments and considerations put forth 
from the Bench by my learned brother 
in the course of tlie hearing of those 
cases and as set out in his above 
order, and I cannot say that the juflg- 
ments in those cases deal so fully 
and exhaustively with all the aspects o( 
of tlio question as to preclude its autho¬ 
ritative reconsidoiation by a Full Bench. 
For instance, as regards the meaning of 
the word ' solemnize” in S. 68, the deci¬ 
sion in Queen-Empress V. Pa wf (3) says 
that it only means “conduct, celebrate or 
perform,” and one of the reasons given is 
that in a marriage “solemnized’’ before a 
Marriage Registrar “no ceremonies are 
necessary.” But a Marriage Registrar 
cannot be the professor of any other reli¬ 
gion than the Christian religion (see 3.7 
Christian Marriage Act) and two cere¬ 
monies or ceremonial declarations have 
to be made before him by each of^ 
parties to the marriage under S. 
the Act. Those declarations are: 

“Ido solemnly declare that I know 
any lawful impediment why I, A B, may not w 
joined in matrimony to C D.” “I call ap<^ 
these persons bore present to witness that 
do take thee. C. D, to be my lawful wedded 
(or husband).’* 

I do not see why these four indisp^O" 
sable solemn declarations (two by each 
party) required to be made only before » 
professing Christian, recognized as sue 
by the Government and authorized 
record those solemn declarations, shoal 
not be called * necessary ceremonies 
quired to validate the marriage. I 

inclined to think that solemnizetioo lU 

S. 68 indicates the performance of mar¬ 
riages “according to rules, rites, o^re 
monies and customs” of a Christie 
Church or after complying with the cere^ 
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mony ot the four solemn declarations 
prescribed for celebrating marriages 
before the Christian Marriage Registrar. 

I think the making of those declarations 
before the Christian ilarriage Registrar 
means the observance of certain parti¬ 
cular forms and ceremonies” of solemniza¬ 
tion and that that is one of the several 
definite modes of the “solemnization” of 
marriages contemplated by the Act. In 
Halsbury’s Laws of England, Vol. 16, 

S. 5S1, p. 301, the declarations above 
mentioned are described in the margin as 
coming within “Forms and ceremonies.'’ 

If the word “solemnize” as used in the 
Act merely means “celebration” (includ¬ 
ing celebration with Hindu orMussalman 
rites), the Act cannot be said not to 
violate the principle of religious neutra¬ 
lity followed almost without exception by 
the Indian legislature, a violation which 
visits followers of religions othor than 
the Christian with very severe criminal 
penalties for doing acts not prohibited by 
those other faiths. A construction which 
credits the legislature with such violation 
should, if, possible, he avoided. 

A Sunni Mussalraan male and a male of 
one of several of the Shiah sects can 
validly marry according to bis lasv in the 
permanent form and with Mahomedan 
rites a kibahia (thatisa Jew ora Christian 
or the follower of any other religion re¬ 
vealed in a kitab or sacred book, provided 
she is not a lireworshipper or idolatress). 
According to some other Shiah sects, he 
can validly marry her in muta form*, 
see Ameer Ali, Vol. 2, p, 320. If S. 63 
Christian Marriage Act, be interpreted as 
widely as has been done in Queen-Empress 
V. Yohan (Oand Queen-Empress v. Paul 
(3), a Kazi who performs a marriage bet¬ 
ween a Mussalman male and a Christian 
female according to Mussalraan rites is 
liable to the punishment of transportation 
for ten years. Whereas a Christian Mi¬ 
nister or Marriage Registrar, who performs 
a marriage with Christian rites or the 
declaration ceremonies mentioned inS. 51 
between a Mussalman male and a Chris¬ 
tian female, is not subjected to any such 
penalty and performs a perfectly lawful 
and valid act. It may be said that when 
S. 4 declares that a marriage “solem¬ 
nized” otherwise than inaccordance with 
S. 5 between two persons though one of 
them alone is a Christian is void, the 
legislature does interfere with the Mussal- 
man religion and the additional imposition 
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ofi criminal penalties of a severe nature 
on such solemnization hy the later S. 68 
does nob, in principle, carry the interfer¬ 
ence further. But if the moaning of tlio 
word “solemnize” is confined to (l) the 
celebration with the inarriago rites and 
ceremonies of a Christian Church and (2) 
the ceremonies of declaration prescribed bo 
he followed before the Clrristian Marriage 
Registrar appointed by the Act, neither 
of the sections interferes with the tenets 
and marriage rules of other religions than 
the Christian. The Full Bench decision 
in Queen-Empress v. Fischer (4) does not 
deal directly wibli the interpretation of 
the word * ooloumize.” 

However, as I said in the beginning, I 
have had some hesitation in the matter 
(03p*^cially as the first Christian ^larriago 
Act of 1852 was based on the provisions 
of English Statutes 14 and 15 Victoria 
Ch. iO and other Statutes which did nob 
probably care for the princii>lo of reli¬ 
gious neutrality and treated religions 
otlior than the Cliristian with aomowhab 
scant consideration). While, therefore, I 
do not think it necessary to express a 
final opinion on the matter, I do nob 
think it undesirable to have the matter 
reconsidered by a Full 1 ench. I accord¬ 
ingly join in the reference proposed by 
my learned brother. 

Opinion 

We are of opinion that the decisions 
ni High Court Proceedings, dated 21st 
March 1871 (2) and Queen-Empress v. 
Yohan (l) which were accepted in Queen- 
Empress v. Paul (3), were rightly deci- 
detl. In our opinion the Act was inten¬ 
ded to apply to the marriages of all 
Christians in India, including marriages 
where only one of the parties is a Chris¬ 
tian. S. 4 expressly says that: 

“any marriage between persons one or both of 
whom is or are a Christian or Christians, shall be 
solemnized in accordance with the provisions o( tho 
next following section; and any such marriage 
solemnized otherwise than in accordance with 
such provisions shall be void," 

and S. 68 merely provides a penalty for 
solemnizing or professing to solemnize 
such a marriage contrary to tho provi¬ 
sions of the Act. Oflences under the 
section may vary very widely in gravity 
and it has been considered necessary as 
in England to provide a very heavy maxi¬ 
mum sentence which would be wholly 
inapplicable in such a case as the pre- 
se nb b ut that does nob show that cases 
''4. 14 Mad 842. 
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euch as tlie present do not come within 
the section. Nor does the use of the 
woid “soieouiize,” which is referred to 
in tiie order of reference of Napier, •)., 
give rise in our opinion to such an in¬ 
ference. That word which is nowinvari. 
al)ly used in this connexion has a his 
tory which may usefully be referred to. 
The general law of the rnedioval Church, 
which regarded marriage as a sacrament 
as well as a corjtract did not regard the 
presence ct a priest in orders as essential 
to the validity of the marriage. The 
jiarbies might thoiiisolves enter in the 
contract and the issue bom of tne mar- 
1 iage would bo legitimate though such a 
marriage was regarded as clandestine and 
irregular as contrasted with a marriage 
in facie ecclesiae. and did nob carry with 
it all the incidents of such a marriage, 
IJractou. in a passage cited in lieg v. 
Millis (5), wliilsb upholding the valid¬ 
ity of such clandestine marriages, says 
that they did not confer on the wife a 
right to dower. On the other hand he 
8 a>s that a wife married m facie ecclesiae 
was entitled to dower “propter sotein- 
nibatem'' which wo may tvansliite be¬ 
cause of the solemnization of the mar¬ 
riage or the performance of the marriage 
in solemn form." 

A solemnized marriage is thus a mar¬ 
riage effected in a solemn and regular 
manner as opposed to an irregular and 
clandestine marriage. The question whe¬ 
ther there was a stricter rule in England 
requiring the presence of a priest in 
orders arose in the great case of Reg v. 
MiLlis (5) and was answered in the 
aflirmabive in accordance with the view 
of the Irish Court owing to the Lords 
being equally divided. To pub au end so 
far as it could to claudestine marriages, 
the Council of Trent decreed that in 
future all marriages must be celebrated 
“coram parocho,” that is, in the pre¬ 
sence of the parish priest and also in 
ohe presence of witnesses. Its decrees 
were not received in England or Scotland 
but Lord Hardwdeke’s Act, which was 
passed in 1754 with the same object pub 
an end to clandestine marriages in Eng¬ 
land by requiring all marriages to be 
celebrated in 'the Parish Church. This 
was considered a hardship by Roman 
Catholics and Non-conformists and in 
1837 they were allowed to be married 
at their own places of worship if the 

6. (1844) 10 Cl & Fin 634. 


marriage was attended by the Registrar, 
and provision was also made for the 
solemnization of marriages before the 
Registrar himself. 

As regards Christian inirriages in India, 
it was held by Sir Erskine Perry inil/ac- 
lean v. Cristall (6) that the rule in Reg 
V. Millis (5) as to the presence of a 
priest in orders had never been ap» 
plicable in India. Toe legislature how¬ 
ever considered it necessary to legislate 
in India on the same linos as in England 
against irregular and clandestine marri- 
ages among Christians and dealt with 
the subject in Acts 2-3 of 1864, 5 of 1865 


and 15 of 1872 the Act now in force. 
Under that Act all marriages of Chris¬ 
tians including marriages whore only one 
of the parties is a Christian must be pre¬ 
formed on pain of nullity in one of the 
prescribed forms. The Act makes no dis¬ 
tinction between Native Christians and 
other Christians, exocept that by S. 9 it 
provides for the issue of licenses to 
form marriages between Native Christi¬ 
ans to Christians who are nob ministers 
of religion to meet the case of 
insiUliciency of ministers of religion 
and that it directs that the registers 
of the marriages of Native U ris- 
tians shall be kept separately from^ 
registers of other Christian marriage , 

a provision dictated by 
convenience. Tne provisions of S. J '' 
DO bearing on the question now e o 
U 3 as they only apply whore both 
parties are Native Christians, 
ly declared by Act 2 of 1893; ® 

fore, marriages of Christians with P 
sons who are nob Christians mus 
solemnized in one of the other . 

provided in the Act. The general e 
of the .\cb is as already stated to 
that every marriage, where one of 
parties is a Chrisbian, must, as a < 
tion of validity, be solemnized ^ 

the prescribed forms excluding the 
prescribed by S. 9 unless both t e P ^ 
ties are Native Christiaos. 
however is only conoerned wi 
forms in which the marriage is to 9 
nized, and does not deal wit . 
tions to the validity of the nn® --j 
As pointed out in Lopez v. jg 

where tha history of this legis a 
carefully.examined, it requires ona . ^ 
part ies to the proposed marriage _ 

6. Perry’s Orieutal Cases 

7. (I&d6) 12 Cal 706. 
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a declaration that there is no impediment 
of kindred or aftinity or other lawful 
hindrance and also requires that the 
minister of religion or registrar should 
be satisfied that there is no lawful im¬ 
pediment, but it provides in S. 83 that 
“nothing in this Act shall bo deemed to validate 
any marriage which tho personal law applicable 
to either of the parlies forbids him or her to 
enter into. 

We answer tho question in the affir¬ 
mative. 

S. h’./R.K. Eeference ayiswered. 

171 the affirmative^ 
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Wallis, C. .T. A^’D Seshagiri 

Aiyar, J. 

T, A. Chidaynharam CketUj and another 
— Defendants—Appellants. 

V. 

A/, h. U. Ramanathaa Chettn —Plain¬ 
tiff—Resjjondent. 

Original Side Appeal No. 67 of 1916, 
Decided on 25th January 1917, from 

order of Coutts-Trotter, J. 

^ Civil P. C. (1908), S. 44—Transmission of 
decree for eiceculion to Native State is il* 
legal— Long practice cannot justify such 
transmission—£x parte order for transmis¬ 
sion can be set aside within time prescribed 
by Limitation Act (1908), Art. 182. 

Section 44 does not sauclion tho traitsmission 
of a decree of a Couit in British India to a Court 
of a Native State ; 12 Bi.m 230 aud 29 Cal 400, 
Foil. [P005C‘2] 

Long practice cannot bo relied on to justify 
such a tranemisEion, for, whore want of jurisdic¬ 
tion is festablishod, long practice will not avail. 

[P 605 G 2j 

An ex parte order for traomission as aforesaid 
is liable to bo vacated at the instance of the 
party aggrieved within the time proscribed under 
Art. 182, Limitation Act. LP 606 C 1] 

S. Srinivasa Aiyangar audG. Krishna- 
swami Aiyar —for Appellants. 

A. Krishnaswami Aiyar and M. Sub- 
haraya Aiyar —for Respondent. 

Judgment. —In’Originnl Suit No. Ill 
of 1915, the respondent obtained a decree 
on tho original side cf the High Court 
against the appellant for a large sum of 
money. In November 1915, an applica. 
tion was made for concurrent execution 
of this decree in Madras, Burma, Tanjore 
and Puducottah. As tho decree was 
passed within a year of the application, 
it was granted without notice to the ap¬ 
pellant. The decree was transmitted to 
the Chief Court of Puducottah on 23rd 
November 1915 for execution. On 19th 
October 1916, an application was made 
to Coutts-Trotter; J., for the cancellation 


of the order transferring the decree to 
Puducottah. The appUcatiou was dis- 
missed, on the ground apparently ttiab it 
was in accordance with settled i)iaotic 0 . 
Hence this a])poal. 


Section 39. Civil P. C., provides for 
the transmission of decrees for execution 
to Courts within whose jurisdiction either 
the jadgment-dobtor resi-ita or hU pro¬ 
perty is situate. S. 10 deals with the 
transmission of decrees to another Pro¬ 
vince in British India. S. Id provides 
for a decree being sent to a Court estab¬ 
lished by the Governor-General in Coun¬ 
cil outside British India under the For¬ 
eign Jurisdiction Act. As supplementary 

to S. 43, S. -15 lays down that m 

the Courts so established, the rules which 
are observed in the execution of decrees 
in Courts in British India shall lie fol¬ 
lowed. S. 44 deals with decrees of^ what 
are known as favoured Native ^itates. 
That section provides that decrees of the 

Courts of any Native Prince or State in 

•' 1 __ 


V1 


• , 4 T T • 


« ^ • I 


ted in British India as if they were 
passed in British India. There is no 
converse provision that, decrees pas9e<I in 
British India can similarly he executed 
in Courts established by the authority of 
a Native Prince or State. The absence 
of such a pi'ovision seoms to be conclusive 
upon tho question. Further, it is a well- 
known piinciple of jurisprudence that 
no country can legislate for tho proce¬ 
dure to he followel in a Foreign State., 
Therefore, it seems to us that tho order 
transmitting the decree for execution is 
not sanctioned by tho Codo- Theie is 
the positive authority of Kasturchand 
Gnjar V. Pursha ?Jahar (1) in favour of 
this view. The case of Ratan MahayiU 
V. Khatoo Sahoo (2) also enunciates the 
same principle. As regards the sugges¬ 
tion that a long practice should not be 
dep.irted from on a question of procedure, 
it is enough to srty that where want of 
jurisdiction is established, long practice 
would not avail: Palmer v. llutchiyi^on 
(3) and Rajah of Ramnad v. Seetaram 
Chetty (4). 

Mr. Kriahnaswami Aiyar for the res- 
poudont drew our attention to the fact 
that no appeal was preferred against tho 
order transmitting tho decree _for execu- 


1. (IP8S) 12 Bom 230. 

2. (1002) 29 Cal 400. 

3. (1331) G A. 0. 619. 

4. (1903) 26 Mad 120. 
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fcion, and argued thafe it is not open to us 
to question its validifc\ at this stage. 
We are of opinion that as the order was 
passed ex parto and was without juris¬ 
diction, the aptiellaot is entitled when it 
comes to his notice, to apply to vacate it 
within the time limited under Art. 182, 
Tdmitation Act. As it relates to the exe¬ 
cution of the decree which was sent to 
Ptidncottah in November 1915. there is 
no bar of limitation : see Ajant Singh 
V, Sundar (5). We must therefore 

hold that the order transmitting the de- 
cree was made without jurisdiction and 
must be set aside. Wo make no order as 
to costs. 

_ S N./n.K. Orthr set aside. 

5’Tl'jl-2) IG I C 5G7. 
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Spencek and Sesuagiri Aiyar. J.T. 

Gdttesa Sethuram and another—Defen¬ 
dant—Appellant, 

V. 

Bamai^wami Servai and others —Plain¬ 
tiff and Defendants—Respondents. 

Second Ai>])eal No. iSfiO of 1915, Deci¬ 
ded on 21th July 1917, against decree of 
Temporary Sub-Judge, Trichinopoly, in 
Appeal Suit No. 644 of 1914. 

(a) Contract Act (1872), S. 213—Agent’s 
'duty, stated—Agent U liable to pay interest 
on money not paid by him on demand. 

It the first duty of an a^ent to be constantly 
ready to render his accounts when they aro de¬ 
manded. If no demand is made on him he sim¬ 
ply retains the money which he ought to pay 
over, but which he has not been roquirod to pay. 
If however on demand he denies hisiiability and 
refuses to pay, be is liable to pay Interest on the 
6um from tbo date of the demand. [P GOG C 2] 

(b) Contract Act (1872). S. 2 13—Retention 
‘of money by agent is not fraud. 

An agent by retaining the money due from him 
cannot be held to have committed a fraud. 

(P 606 0 2] 

(c) Trustees—Secretary offundis nottrus* 
lee but is agent only, 

A Secretary of a fund is only an agent and 
not a trustee, even where he recovers moneys 
from subscribers and is himselfone of the direc* 
tors of the fund. CP 606 C 2] 

K.V.L. Narasimham and K. S. Ga- 
nesa Aiyar—for Appellant. 

T. V. Muthukrishna Aiyai —for Res¬ 
pondents. 

Judgment.— The plaintififis the liquU 
dator of a Company incorporated under 
the Companies Act. Defendant 3 whose 
legal representative has preferred this 
second appeal was the Secretary of the 
Company. Under the Articles of Asso¬ 
ciation he was entitled to be Secretary 


until remove 1 from office. The Company 
was voluntarily wound up in January 
1911; on the 4th March of that year, the 
plaintitf was appointed liquidator. Ha 
made a demand on defendant 3 on 12th 
August 1911 for the moneys in his hands: 
see Ex. 5. Defendant 3 denied liability. 
Thereupon this suit was instituted. De¬ 
fendant 3 died during the course of the 
suit and defendant 8 was. brought in as 
his legal representative. The Courts be¬ 
low have held, and we thinkrightly.tbat 
defendant 8, the son, is bound to pay the 
moneys found to have come into bis 
father's hands. The only question on 
which we feel bound to differ from the 
Courts below is as regards the asvard of 
interest. Mr. Ganesa Aiyar, for the ap¬ 
pellant, contended that as there is no 
allegation of fraud in the plaint, the Sub¬ 
ordinate Judge was wrong in treating the 
claim as one founded on misappropria¬ 
tion. If the right to interest was based 
on the ground of fraud there ought to 
linve been a speciffed issue on thequos- 
tion: see Johnson v. Rex (l). Further 
as was pointed out in Ttirner v. Burkin^ 
shaw (2), an agent by reta’ning the tnonoy 
due from liim should not be held to have 
committed a fraud. Lord Chelmeford s 
observations in that case are in point: 

“It in the first duty of aa agent—as 
Thomas Plumer said in Pearse v. Often 
quoting the words of the Lord Chancellor m 
Hardtoicke {Earl of) v. Vernon (l)—to becon 
etanily ready with his accounts. But thUniQS 
moan that the agent must be ready to 
his accounts wheo they ore demanded. 
demand is made upon him, it is the simplo 
of an agent retaining money which be 
pay over, but which be has not been requ'r*®^ 
pay; and there is no case, of which I am ’j 
where, under such circumstances, without » J I 
thing more, the agent has been made to P 7 
interest.” 

Mr. Muthukrishna Aiyar, for the res¬ 
pondent, realized the force of these o ' 
servations, and contended that the Secre¬ 
tary of a fund is something more than au 
agent. We are unable to agree with him-. 
There is no reason for regarding a 
tary as a trustee. It is true that t fl 
evidence in this case shows that he re¬ 
covered the moneys from the subscribers, 
and that he was also one of the directors 
of the fund; but he is sued as ^oretary 
and, in our opinion, he has no high©** 
ponsibilities than as agent. Th e furt ^ 

1. (1901) A C 817. 

2. (1867) 2 Ch Ap 488. 

3. (1319) 1 J & W 136. 

4. (1808) 14 Ves Jun 604. 
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oonteution of the learned vakil, for the 
respondent, was that the Interest Act on 
Which relianoe was pl\c 0 d for the appel¬ 
lant saves by the proviso claims to inte¬ 
rest based ou the law of the land. It may 
t )0 conceded that if interest is payable 
otherwise, the Interest Act will not pra- 
yent its recovery, although there may be 
tio written demand. S. 235, Companies 
j\ob 7 of 1913, was quoted to show that 
in proceedings taken under the Act, the 
otBcers of the defunct fund are bound to 
pay interest. Bub the present suit is not 
a proceeding of the nature contemplated 
by S, 2o5. Consequently the question is 
nob affected by that special rule. We 
must, therefore, hold that the plaintiff is 
nob entitled bo interest up to the date 
when the liquidator made a demand. By 
his denial of liability,however, in answer 
to the demand, defendant 3 must be 
deemel to have retained the money ille¬ 
gally. Until demand ho ought to have 
been ready to pay up. 

After demand, if he kept back the 
money, it woull amount to unlawful de¬ 
tention. As pointed out in Turner v. 
Burkinshaw (2), the liability to pay inte¬ 
rest accrues from this moment; see also 
Collector of Ahmeclabad v. Lfiv]i Mulji 
( 5 ). The decision in Abdul Rahirnan v. 
Rangiah Goundsn (G), to which the 
learned vakil for the respondent drew 
our attention, is consistent with liability 
being laid only after tiie retention be- 
<jome 3 unlawful. Moreover, in that case, 
the le.irnad Chief -Tustice implied an user 
of the money which we do nob find in the 
present case. The decision if interpret- 
ed as contended for, would be opposed to 
Kamalammal v, Peeru Meera (7) and 
Snbramania Aiyar v. Sulramania Aiyar 
(8). In the result, we modify the decree 
of the lower appellate Court by directing 
that interest upon the principal sum de¬ 
creed should run from 12th August 1911, 
and not from 1909. We see no reason to 
interfere with the rate of interest. On 
the amount decreed interest will be at 
6 per cent, from the date of the decree 
till payment. Parties will pay and re¬ 
ceive proportionate costs in this and in 
the lower appellate Court. The order of 
the Ist Court as to costs will stand. 

- S.N./h.K. Decree modified. 

6. (1911)^5 B-ira. i'55=10 I 0 B18. 

G. A 1 R l)ii Mad U6=22 1 C 547. 

7. (1S97) 20 Mad 481. 

9. (1908) 81 Mad 250_ 
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ARDUR IvAHtM AM) A UMARASWAMt 

Sa^tiit, -M. 

Niirauiiin lijet —Petitioners—Api)ol- 

lanbs. 

V. 

Singiraveloo Vannian and others — 
IlespoD loots. 

Sejonl Miso, Appeals No. 53 of 1913 
anl 32 of 1911, Decile I on 1st August 
1917, against the order of Dist.-Tulge, 
Taojore. in Appeal Suits Nos, 559 of 
1912 and 601 of 1913. 

(a) Civil P. C. (1908), s, 48—Mortcage de* 
cree directing sale of property and payment 
of deficiency—Limitation runs from date 
when remedy against mortgaged property 
is exhausted—Limitation—Mortgage. 

The t\M‘lve years' period of limitit'on under 
S. 4S, Civil P. C. for recovery of the deficiency 
.•ifter ft sale under a mortgage decree runs from 
the date when the reinedv against th • mortgaged 
property is exhau'-tod, 37 1. C. 741; Foil. 

[P GCS C 21 

(b) Transfer of Property Act (1882), S. 90 
—Mortgage decree directing payment in 
case of deficiency —Separate order under 
S. 90 is not necessary. 

A mortgage decree was passed in 18)8. I', was 

a combined dt-ccLe directing the d-^foodftnts to 
pay a certain sum on or before a certain dvte, 
directing a eilo of the mortgaged peopertiesiu 
default of payment and also decreeing that the 
defendants do pay auv deficiency that might 
ariiie if the sile proceeds proved insutWeient to 
siliefy t!;e ani'-uiit deer ed, with intjrest and 
costs. The salet ink pi lO'on I2fh Ii.nu:irv 1901, 
and was confirmed ou 7th P.bruary lOOL The 
e lie proceeds were in^mnciml io '■atisiy th^ 
amount decreed, and the decree hohp.r filed an 
execulion appiicHtlon in I'.lOo, on which ono* 
cution ivas ord.-feJ after notice to tii« judgmeiit* 
debtor-. It has uUiina*oW dismissed f ir default, 
and subsequent applications were put in, the 
last of which, made in 1912, was dismi'«sed by 
the lower appellate. Court as barred by time. 

Held', (1) that as the decree apecifically de¬ 
creed that the dofendanU wore to pay any de- 
fioiericy that might arise, it Nvas not necessary 
to obtain another separate decree or order under 
9. 90. T. 'P. Act. A r B 1915 Mad. 452 Rel. 

o)u fP gob 0 1] 

(2) that though thf* decree was irregular, it was 

not open to the judgin-^nt-debtors to rase the 
question in’exocution proceedings; 12 I C .32 Mad. 
534 and 17 /. C. 263; Rel. ou [P COS C 1] 

(3) that the order ou tiie application of 190G 
was final and that it could not be confe idoJ in 
subsequent execution procoodiugs that the de¬ 
cree was not execiiiable owing to the want of a 
final decree.U.l/. 5. /. 103, Rel. on (P COS C 1] 

(4) that the application of 191-2 was not barred 

by time, inasmuch as the remedies ag.iinst tlia 
mortgaged properties were exhausted only iixi 
February 1903, when the sale of the mortgaged 
properties was confirmed by the Court, and tho 
docree-holder had. therefore, twelve years from 
that date to enforce his claim for the deficiency 
by execution. [P GC8 ^ 
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G. S. Bamachan'lra Airjar —for ap¬ 
pellants. 

N. liagagopalaohori —for Respondents. 
Judgment —The decree 8oii|;ht to be 
executed is a movtf’age decreo passed 
before tl)8 pryseot Code of Civil Pro¬ 
cedure ca[r)e into force. It is in tlie 
form (chon usual) of a combined decree 
directing the dofeodanis to pay a certain 
sum on or tsefcre ceitaiu date, directing 
a sale of the mortgaged p.-operties in de¬ 
fault of pa^ ment, and also decreeing that 
the defendants do pay any deficiency that 
migiit arise if tiie sale proceeds proved 
insulliciGnt to satisfy the amount decreed, 
with interest and costs. The decree was 
passed on bth October J89d The mort¬ 
gaged properties were sold on 12tb 
January 190d and the sale was confirmed 
on 17th February 1903. As the sale pro¬ 
ceeds were iiisufficient the clociee holder 
filed several applications in execution 
between 1903 and 1912. lie filed an 
execution application in 1906 and exe¬ 
cution was ordered after notice to the 
judgment-debtors. This order is final 
and it cannot be contended in subsequent 
execution proceedings that the decree 
was not executable owing to tho want of 
a final decree; La\shmt Ammal v. Sub- 
ramania Pillai (l). It was ultimately 
disriiisse] for default of the decree- 
holder 8 appearance. Subsequent ap¬ 
plications were put in, the last of which 
was allowed by the Distiict Muusif, who 
was of opinion that it was nob barred by 
limitation. On appeal the District Judge 
took the contrary view and dismisaod it 
as l.arred. 

Though the decree was irregular, having 
regard to the provisions of the Transfer 
of Property Act, we do not think it is 
open to the judgment-debtors to raise 
the question in execution proceedings. 
Ra^ah of Kalahasti v. Venkata Perumol 
(2) and Abhahki v. Krifihnayya (3) and 
D^abandhu Nandi v.Alashuda Khatun 
(4) are clearly in point. As the decree 
specifically decreed that the defendants 
were to pay any deficiency that might 
arise, it w-as not necessary to obtain 
another separate decree or order under 
3. 90, T. P. Act. Periasami Kone v. 
Muthia C h ettiar 5). Th^^ onlv <iuest.ion 

1. (iU04j 14 M L J io:i. 

2. (1911) 12 I C 6S9. 

3. (1909) 32 Mfld 534=4 I 0 1120 

4. (1912) 17 1 C 203. 

6. A I R 1915 Mad 452=38 Mad 677=23 
I G 615. 


that remains is whether execution of the 
decree is haired under the provisions of 
S. 4b, Civil P. C. It is clear that the 
remedies against the mo»'tgaged properties 
were exhausred only in February 1903, 
when the sale of the mortgaged proper¬ 
ties was c'^nfirmed by the Court. Tho 
decree-holder has, bberefore, twelve ^ears 
from that date to enforce his claim for, 
the deficiency by execution. The recentj 
Full Bench decision in Aiyasamier v. 
Venkataohela Aludali (6) concludes the 
question, as the view taken by the refer¬ 
ring Judge and the majority of the Judges 
composing the Full Bonoh is that the 
twelve veais’ period ot limitation under 
S. 48, Civil P. C., for recovery of the 

deficiency runs from the date when the 
remedy against the mortgaged property 
is exhausted. We do not think that 
the order of the District Munsif direct¬ 
ing the decree-holder to apply formally 
for a decree absolute, which whs under 
the circumstances of the present caso 
wholly unnecessary, would render to® 
previous execution application useless for 
the purposs of saving limitation. ® 
reverse the order of the District Judge 
with costs in this and the lower Court. 
We set aside the order of the Distrio 

Munsif and direct him to dispose of the 

application for payment according to aw. 
Costs to abide, , 

_S N./r,k. Appeal ailoweiJ. 

6.“(1917) 37 I 0 741.' 
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Abdur Rahim and Srinivasa 
Aiyangar, JJ. 

Secy, of Siatrf—DelenJant—Arpalls"*- 


V. 

Palaniyappa Pillai and another 
Plaintiffs— Respondents. ., i „ 

Appeal No. 400 of 1914, Daoide^ 
11th January 1917, against Jeoreeof 
Judge, Tmnevelly, in Original Suiv ^ 


)f 1911. . - —il- 

Riparian owner—Channel irf|g® 

■Each upper owner i« entitled to ^ 

storage and subject to this naus ^ 
jr to flow freely on to lower ta" 
ernmenl committing trespass - 

..rlie. c.n h. r.slrain.d forcontroll.n* 

rtbulion of water—Specific Rel>« 

I systems of conDect€d tanks in 
as or villages supplied with water 
ugh a permaueDt or artifioial chaone , 
ir owner is entitled in the flood reason 
ank. which in general is of stifficiept * 
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bound to allow the wator to flow freely od to the 
lower tank till tbc la^t of them is supplied. 
Whatever maybe the means adopted to let out 
the surplus, the o'^ncr of iho tank, in such cases 
has no right to iucrca-^o the storage capacity of 
his tank bevond what it was at the time tho 
channel was dug, which, in many cases, can 
only bo proved by the customary flow of water 
iuto the lank. [P 014 C‘2; P C16 0 1] 

Wheto Government is found to have no right 
to water supplied to tanks in a niitta by an arti¬ 
ficial channel passing through tho vilL-igc, tho ro- 
veuue otficers, as agonts of'the Covornment, are 
not entitled to goon the mittadar’s land against 
his wish to regulate the supply or distribution of 
water to his mitta and otter ayan villages cr to 
execute repairs. Such a right can only be exer¬ 
cised without violating the proprietary rights of 
others and by the use of lawful means. 

I.P611 C 1] 

Government cau be restrained by an injunc¬ 
tion from committing trespwss on the properties 
ot private owners for conirrlliug tbc distribution 
of water for purposes of irrigation. fP 611 0 l] 

V. Ramesam —for App3llant. 

J. L Rosario, E. S. Chidambaram 
Pillai and P. N. Marthandam Pillai —■ 
for Respondents. 

Abdur Rahim, J.—The respondents 
(plaintiffs) are the proprietors of Kun- 
nakudi Mitta. The southern boundary of 
it is a small river called Harihara Nadhi. 
A channel called Kunnakudi Kai takes off 
from a point in the river, goes a little 
distance towards the north and then to 
the east (or rather south-east), feeds a 
tank called Kunmkudi Reriakulam whioh 
discharges its water at the other end 
through a weir; frooi hero the channel 
continues and feeds a smaller tank called 
Kunnakudi Pettaikulam; and thereafter it 
goes on till it discharges itself in Sivala- 
perikulam. The villages on the north and 
and north-east of the channel are raiyat- 
wari villages held of the Government and 
named Kuthukkalvalasai and Tonkasi. 
Sivalaperikulam derives its name from 
the village of Sivalaperi, alsoa raiyatwari 
village in Tenkaei Taluk. At the source 
of the channel, a short distance from the 
river, there is a head sluice situate in the 
mitta. Further on also within the bounda¬ 
ries of the mitta is one of the points in 
dispute, what is called outlet No. 2. This 
outlet or calinguia is on the southern bank 
of the ohanuel; it has a vent in the mid¬ 
dle, a masonry wall on each side, with 
wing walls in the eastern and western 
bunds. 

The head of the vent before the inter¬ 
ference of the revenue authorities was 
half a foot lower than that of the chan¬ 
nel, There vvas opening between the 


stones in the vent to admit of wooden 
planks being inserted and these used to- 
be put in when it was found necessary, 
in order to carry water into tlio tank; in 
times of flood the planks svould be remov¬ 
ed so that water might Ilow down to tiie 
river to the south. The mittadars claim 
that they are entitled to the whole of the 
water which comes into tlie channel and 
through the channel into the two tanks 
mentioned above within tho Kunnakudi 
^Mitta; and if any surplus water is left after 
irrigating all the lands thattliey want to- 
cultivate, that is drained off into the 
Sivalaperi tank. On belialf of the appel¬ 
lant, the Seoretiry of State for India ia 
Council, it is stated that the channel is a 
couimon source of supply created for the 
benefit of the plaintiff’s mitta tank, i. e., 
Peiiakulam tank and the .\yan Sivalaperi 
tank. lie does not recognize Pettaikulam 
as a tank in which plaiiitills are entitled 
to store water and says tint the Sivala¬ 
peri tank is entitle! at all times to two- 
fifths of the water in tho channel which 
the raiyats have a right’to take in seasons 
of good supply through the open vents in 
the surplus weir of tlie Peiiakulam tank, 
and in times of low supply through a 
madai or sluice callel Pulavadaimadai at 
tbe western end of the Periakulam tank. 
In the alternative, hesays tliat the Siva¬ 
laperi tank is eutilled to all the water of 
the surplus weir of Peiiakulam as the 
weir stoo 1 in 1859. 

The defendant also alleges that until 
1392 tho waterspread of the Poriakulam 
tank was 7-59 acres of mitta land and 
10'39 acres of Government poramboke 
lands ou the north, that since that date 
the mittadars by inserting permanent 
wooden shutters in the vents of the weir^ 
whioh till then used to remain open, in¬ 
creased the full tank level and caused per¬ 
manent submersion of 13 acres of Govern¬ 
ment wet laud on the foreshore of this 
tank. He contends that this act of the 
mittadar is unlawful and that the F. T.L. 
(Full Tank Ijevel) of Periakularn should 
be reduced by one foot. The defendant then 
states that the Kunnakudi channel was 
in a dangerous condition and needed re¬ 
pairs and for bis j urpose he found it ne¬ 
cessary, as guardian of public interests, to 
convert outlet No. 2 into a calinguia, sent 
notice and estimates to the mittadars caK 
ling upon them to pay their contribution, 
and that as they would not agree he began 
doing the works himself. The calinguia 
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i.-; ivj'.ii^tructed with dam stones with their 
to]! as their I'uli si nice level and so made 
as to work aotoinitioally without en- 
dani^oring the channel bank or diminish¬ 
ing the sut'ply in the channel or the 
diark. As for I’ott iikulam thaciie of the 
defendant is that it is only a portion of 
the cliannal halow the surplus weir of 
Puri-ikula’ii and that it wa^ cjnverted by 
the inittadars into asupidemental tank in 
1871 hy ccnsbructing a inasoury dam'ac- 
ross the channel. 

lie wants that the dam should be re¬ 
moved. Ths defendant claims that the 
Government, as such, lias a right to do 
all the necessary repairs in the channel 
partly from contributions from public 
fun is and pirtly from contribution made 
by the mittadar and the ayan raiyats. It is 
denied that the plaintitls have any right 
to execute repairs to any of the works in 
the channel or tank without the defend¬ 
ants’ permission. 

The Kunnakudi channel is an anaient 
ohaunel. It does not appear when it was 
dug and at whose cost. It lies almost 
entirely within the Kunnakudi Mittaand 
there cannot 1)6 the 'sligliest doubt tliat 
whoever du.’ it, it was intended mainly 
for irrigat-iug the lands of that mitta. 
The mitta is a portion of the old Chock- 
kampatti zemlndari. The zemindari was 
soH for arrears of peishcush or revenue 
payable to Government in 183a 1836. 

It was under the management of'the Gov¬ 
ernment bill 1859 when it was granted to 
the successor of the original zemindar and 
afterwards again sold and divided into 
parcels. One of these parcels is the 
Kunnakudi Mitta. During the perioi that 
the zemindari was under the management 
of the Government they executed repairs 
and improvements in the channel and it 
was after such improvements had been 
effected that the grant of 1859 was made 
to the preJecessor-in-titleof the mittadar. 
On tha other hand by the muohilika exe¬ 
cuted at the time, the then zemindar 
undertook to keep tanks and channels in 
repair according to the ancient custom of 
the zemindari, and there was no limita¬ 
tion imposed on the right of the zemindar 
to use the water of the channel and tha 
tank for purposes of irrigating the zemin¬ 
dari land. The question of the respec¬ 
tive rights of the mitbadars and the Gov¬ 
ernment with respect to the user of the 
water of the channel was raised between 
them in Original Suit No, 69 of 1894 on 


the file of the Court of the Subordinate 
.Judge of Tinnevelly (Original Suit No. 23 
of 1896 on the file of the Court of the 
Temporary Subordinate Judge of Tiiine- 
velly), the Government alleging that the 
water stored in the mittadars’ bank be* 
loogei to thorn, as it was obtained from 
an artiBcial channel maintained by the 
Government and situated in Government 
land; and they claimed the right to levy 
water-cess (fasli jasbhi) in respect of the 
second crop raised by the mittadars by 
irrigatiQg the land with the channel 
water. Theclairn of'the Govornment was 
disallowed by all the Courts, the Courtof 
trial, the District Judge in appeal and by 
the High Court in second appeal: Secy, of 
State v. Perumal Pillai (l). It was 
found that the whole of the water in the 
tank supplied by the channel belonged i<o 
the grantee (i. e., the mittalar) and not 
to the Goveroment, and that the Govern- 
raeot was not entitled to inoroise the 
peishcush on the ground that the mittadars 
had increased wet cultivation and 'J’' ® 
other improvements in the lauds of ® 
zemindari. Bnt at the end of thejo 
ment of the High Court, it was observea 

that their finding and decision: 

“should not be understood as dstormini « 
question between the grantee and tbosa , 

be entitled to the surplus water of the 

cording to established usage.” ^ 

It is this reservation that U relie u^ 

by the defendant in support 
claim pub forward on behalf oi 

Sivalaperi and Kubhukkalvalasai 
Bub instead of instituting a 
obtain determination of the right 

surplus water of the in 

which the raiyats in the ayan vi 
question may have according 

blished usage,” the Governmenttoo 

itself the responsibility of 

ing upon the mittadars* land an * 

ing the right claimed by them to ® - 

the distribution of water bo bhe®^ 

and bo the raiyats of the Governinen 

lages. Mr. J. L. Rosario 

behalf of the mittadars, has 

bested against this action of the "J , 

officers. On the other hand, t « 

Government Tleader urg03 that u is 

paramount right and also duty . 

Government in this Presidency o 

bute and control the disbributioa o 

lor purposes of irrigation and , . 

revenue officers acting on _baha[fo£^ 

1. (1901) 24 Mad 270. 

2, (1909) 32 Mad 141=3 I 0 325. 
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Government were, therefere, justiBecl in 

going upon the mittadars’ land without 

their permission and in spite of their 

protests. He relies upon the ruling in 

Robert Fischer v. Sect/, of State (2). 

That case instead of helping him contains 

an observation which is opposed to his 

contention. It is stated: 

“it'could not, of course, be suggested that, for tho 
purpose of exercising their right of control, 
Goverument would be warranted in committing 
an act of trespass,” 

and no other authority is cited in support 
of such a prinia facie untenable proposi¬ 
tion, that the Revenue Officers as agents 
of the Government are entitled to go 
upon people’s land in this Presidency 
against their wishes for the exorcise of 
any right that the Government may pos¬ 
sess to regulate the distribution of water 
of rivers and channels. Such a right 
however in my opinion can only he exer¬ 
cised without violating the proprietary 
rights of others and by tlie use of lawful 
means and there can be no doubt there¬ 
fore that the defendant was rightly res¬ 
trained by injunction from going upon 
the plaintiffs’ land against their wishes 
to regulate the distribution of water to 
the channel and the tank. 

Mr. Rosario then contended that w'e 
should not go any further and declare 
the rights of the parties in the water of 
the channel and says that th’s should bo 
done only when the raiyats concerned 
institute a proper suit for the purpose. 
But having regard to the fact that so 
much evidence has been taken on the 
various issues raised in connexion with 
tho question and that the dispute has 
been going on for a very long time, it is 
not desirable that the matter should be 
left again in an unsettled condition, in so 
far as it can be determined now. The 
first question is, what are the respec¬ 
tive rights of the mittadars and the 
Sivalaperi raiyats. 

The history of the disputes relating to 
this channel goes back upon the record to 
1820. It appears from Kx. 17 (a) of 1822 
that the right of the raiyats of Sivalaperi 
to irrigate the lands under the Sivalaperi 
tank with water drawn from the Kunna- 
kudi channel according to mamool or 
usage was recognized by the then zamiu- 
dar. As regards the exact extent of that 
right, it was claimed on behalf of the 
Sivalaj)eri raiyats that they were entitled 
to two fifths of the water in the channel 


(the zamindar being entitled to three- 
fifths) in times of scarcity through a 
sluice in the channel called Pulavadi- 
madai at the western end of tlie Poria- 
kulam tank, and in times of full supply 
over the woir at tiie eastern end of tho 
tank. It is also evident from Kx. 17 (b) 
that even in 1882 there was obstruction 
on the part of the zamindar to the exer¬ 
cise of this alleged right ity the Rivala- 
peri raiyats. In so far as can ho gathered 
from the documentary evidence in the 
case which is the most relial)l 0 evidence 
available the claim of the Sivalaperi 
raiyats to take water through Piilavadi- 
madai was never recognized by thezaniin- 
dar or successfully esiablished against 
him. It is not even shown that tliero is 
any defined channel by which water is 
taken to Sivalaperi lands through the 
Pulavadimadai. It is however clearly 
established that tho Sivalaperi tank has 
been deriving its supply from tiie water 
that flows over the surplus weir of the 
Periakulam tank at the eastern end. This 
is proved by documentary evidence going 
as far back as 1820. In fact it is the 
main, if not the sole, source of supply for 
the Sevalaperi tank ; and this lias l.'een 
recognized by Ihe proprietor of Kuntia- 
kudi Mitta from time to lime. 

The mittadar, his agents and lessees 
have in fact asked for and obtained con¬ 
tribution from the Sivalaperi raiyats 
towards the rei-aiis executed to the chan¬ 
nel, and when the refaiis vtrcdci.eby 
the Government the iniLtadar l aid w hao 
was accepted by him as liis { roper share, 
the rest being borne by Government and 
tho Sivalaperi raiyats. The proportions 
in which the expenses were met have 
sometimes amounted to nearly three fifths 
by the mittadar and two fifths by the 
Government and its raiyats at Sivalaperi. 
These facta are borne out by documents dat¬ 
ing frora'‘l870, viz., Exs. 5, 9, (b) 9(a) 9(]) 
9 m, 16 series, etc. This evidence would 
therefore seem to indicate to some extent 
that tha division of water in the channel 
between the mittadars and the ay an 
raiyats used to be made in the proportion 
of three-fifths and two-fifths. In the 
absence however of more definite evi¬ 
dence on this i»oinb and in view of the fact 
that the right of defendant to take water 
through Pulavadimadai in times of scar¬ 
city is not established, I am not prepared 
to hold that the Sivalaperi raiyats are 
entitled to two fifths of the entire water 
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’^n the chanuf'l an*! the plaintiffs to 
three*hfths. The divi-'iou of the ex- 
pen?es of repairs in such proportion only 
indicates in a rough way the amount of 
the benefit which the parties respectively 
derived from the channel It would ap¬ 
pear tiiat the supply of water in the chan¬ 
nel, if it is not allowed to run waste 
through want of rej'airs in the channel 
or otherwise, is ordinal ily abundant and 
it seldom happened that it was not found 
to he sullicieril for iho needs both of the 
mittadars and the defendant. It should 
also bo borne in mini in this connexion 
that the phiiutiffs aro entitled to irrigate 
•the lands as tliey always have been doing 
through sluices in the channel as well as 
in the tanks, and it cannot be said that 
the plaintiffs’ rights of irrigation are con¬ 
fined to any particub.r acreage or to a 
single crop. 

The next important question for deci¬ 
sion is whether the plaintiffs are entitled 
to store water in the Pettaikulam tank 
and if so, what are the extent and limits 
of that riglit. The case of the defendant 
is that the Pettaikulam is a new tank 
altogether and so is the dam at its eastern 
end, and it is cl linied on his behalf that 
the Pettaikulam should bo filled up in so 

far as it exceeds the width of the channel 
% 

as it goes down from the Pettaikulam 
Weir. The evidence as to the Pettai- 
kulain tank is somewhat obscure. But 
evidently there is allusion to a dry pottai 
tank in a report by the Revenue Officer 
made in 1822 (Bx. 17). Ex. P, which is 
the delivery warrant issued to a pur¬ 
chaser of Kunnakudi village in a civil 
suit of 1866, makes distinct mention of 
Kunnakudi Pettaikulam from which the 
marugal channel is stated to be running 
to Sivalaperi tank. It is possible that it 
is nothing but a natural depression as 
stated in Mr. Brindt’s Memorandum of 
1873 (Ex. 6). It is not suggested that it 
was dug by any one and the appearance 

of it as described bv Mr. Brandt rather 

• 

tends to negative the supposition that it 
is an artificial tank. If that is so, there 
can be little doubt that it was originally 
a part of the channel itself. 

It lies entirely within the limits of the 
mitta and the mittadar is in my opinion 
entitled to all the water that is stored 
there, and the surplus that flows over 
into the channel continued at the eastern 
end is what the raiyats of Sivalaperi are 
entitled to. The first dispute that arose 


over the Pofcbaikulam was in 1370 or 
thereabouts and related to a sluice on the 
south and to a dam across the channel at 
the o-istern end of this tank. It was 
distinctly assorted at the time in the 
memorandum of appeal filed on behalf of 
the mittadar to the Collector that at first 
the madai or sluico in tho Pettaikulam 
was made of palmyra trunks and that 
subsequently it was replaced by an ear¬ 
thenware sluice or nazbimadai. It was 
also stated that the old madai had gob 
blocked for a time and that by changing 
its material no harm was caused to tho 
Sivalaperi raiyats and that in fact it pre¬ 
vented waste of water. The Collector 
Mr Pnckle held reversing the order ol 
the Sub Collector, that the zamindar had 
an undoubted right to use whatever 
water was storel in his tank to the 60 
advantage and tho Sivalaperi raiys0» 
whose tank (i. e., the Sivalaperi ^ on 
was only entitled to the surplus 
had no cause to complain as long as 
surplus channel was left open. It 

however from a Memorandum o 

Brandt (Ex. fi) and from Ex. 8. ulard 
a letter from Mr. Puckle. who 
the appeal of the mittadar, to ® 
trict Engineer, that the k 

had been put up at the^ Pettaikn ^ 
was regarded as objectionable >’ ^ 

venue authorities. Orders 
in 1874 requiring the then 
remove the dam but he apparoo 
not feel himself bound to comp j 
the requisition. 

There can be no doubt that t e 
dar is entitled to take water throu 
sluice on the south of Pottaiku am. 
point tor decision is whether ® 
titled to retain the dam. Ib is 
that by this dam, ohstruotion 
to the flow of water into th 
leading to the Sivalaperi tank a 
to usage, and in fact the 
defendant goes further for he „_^oved 
the Pettaikulam tack should 0 ^ 

or filled up. The evidence on behau^^ 

the plaintiffs is that by the 
which they have put up no a 
effected in the supply of 
Sivalaperi tank. In -^nor 

plaintiffs are entitled to put up 

weir at the eastern end of ^tta.kaUn*. 
provided they do not there y 
any detriment to the snpply , ^ 

to Sivalaperi. which con 

been accustomed to get befor 
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etraotion of the new da'Ti. It would ap¬ 
pear from Kx. 7, a report made in 1874 
bv the Govarninenb Tahsildar to the 

to 

Colleotor, that the masonry weir at 
Pettaikulam was constructed under the 
orders of the Uingo Odicer and that it 
was sanotioued by the Cjllector himself. 
The evidence is not clear upon the Qjate- 
rials available as to how and to svliat 
extent, if any, damage has been caused to 
the Sivalaperi raiyats l>y this construc¬ 
tion. I think it must l >0 left to the 
ayan raiyats themselves to seek their 
proper remedy by a separate proceeding, if, 
in fact, they have suffered any injury. That 
the defendant is not entitled to hive the 
Pettaikulan tank itself removed, is to my 
mind abundantly clear. 

Then with reference to the Periakulam 
tank, the question that we have to decide 
is, what is the extent of water which the 
plaintiffs are entitled to store in it, or in 
other words, what is the proper ayakab 
of this tank. The evidence furnished by 
the Settlement Register shows that part 
of the Survey No. 262 amounting to 10 
acres, 9 cents of Government raiyatwari 
land in Kubhukkalvalasai is a portion of 
the waterspread of Periakulam. This is 
also borne out by other documentary evi¬ 
dence. The same is the effect of the evi¬ 
dence of P. W. 14. Mr. Vaikuntam Ayyar, 
an'Executive Engineer, who prepared a 
map showing the waterspread of this 
tank at different levels. There can bo 
little doubt that the proper waterspread 
of this tank is represented by what is 
called the 3rd contour which corresponds 
to the sill level of the vents iu the cal- 
ingula. Taking the crest of the surplus 
weir at 100, the 3rd contour represents 
97.34. The plaintiffs are nob entitled to 
raise the full tank level above this point 
whether by the use of wooden shutters or 
otherwise; for the result of increasing it 
would be that more raiyatwari land on 
the north would be submerged than is 
justified and there would be less water 
to flow over the surplus weir into the 
channel leading from l^ettaikulam bo the 
Sivalaperi tank. 

The next point for consideration refors 
to outlet No. 2, the construction made by 
the defendant in the channel not far from 
the head sluice. The evidence of Mr. 
Vaikuntam Ayyar, which I find no reason 
for discrediting, shows that by raising the 
sill level by 1 foot, damage is likely to be 
caused to the channel. It would seem 


that the natural result would bo that the 
silt that comes into the channel with the 
drainage from the north, would not be 
discharged to the same extent as before 
into the liarili-ira Naillii, l-uc would ac¬ 
cumulate into the channel itself an I gr.idu- 
ally get carried itito ibo Periakulam tink. 
As regards the rest of the consbiaction, I 
do not think it can be sai.l that anv harm 
will l)e caused to the ch.mnel or to the 
interest of the mittalars. 

It should, therefore, bo declaravl (a) 

that the channel, so far as it lies within the 

boundaries of the mitta, belongs to the 

plaintiffs; (blthatfcbe defen laut’a otlicers 

are not entitled bo enter upon the mitta 

land in order bo execute anv work in con- 

% 

nection with the cliannel with a view to 
regulate the distribution of water to the 
Periakulam and Sivalai)eri tanks or for 
any other purpose, if such entry and exe¬ 
cution of works is objected to by tlio mit- 
tadars; (c) the plaintiffs are uruitled to 
store Water iu the Periakulam bank to the 
level indicated l)v cootour No. 3 delin- 
eatol on the plan prepared by the 14bh 
witness for the plaintiffs marked as Ex.E 
and they will bo restrained from increas¬ 
ing that level; (d) tlie plaintiffs are also 
entitled to the water that comes into the 
Pettaikulam tank hut are nob entitled to 
store more water than what used to be 
containel in it before the date of con¬ 
struction of the new masonry dam, i.e., 
before 1871; if this new dam has caused 
any injury to the raiyats of Sivalaperi, 
tiiey will be at liberty to pursue such 
remedy as they may have by a proper suit; 
(e) the plaintiffs are entitled also to take 
water through the sluices already e.xisting 
iu the chanuel and in the Periakulam and 
Petaikulam tanks; (f) the plaintifi's must 
keep the channel and the works in con¬ 
nection therewith in proper repair and 
effioiont condition, the costs thereof to ba 
borne by them and the Government in 
the proportion of three-fiftlis and two- 
fifths; (g) the plaintiffs must nob obstruct 
the flow of surplus water over the weir at 
Periakulam at the level indicated by con¬ 
tour No. 3, and the overflow of water from 
the Pobtaikulra bank as it existed before 
1871. The defendant will bear the cost 
of this appeal. Time for payment will ba 
three months. 

Srinivasa Aiyangar, J.—This appeal 
arises out of a suit brought by the proprie¬ 
tors of the Kunnakudi mitta against the 
Government for certain declarations in 
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respect of an irrigation system, theKunna- 
ku'ii channel and its connected tanks, and 
for an injunction restraining the Govern¬ 
ment from in any way interfering with 
it. The Kunuakudi channel which takes 
otf from the Harihara river, a natural 
stream, first empties itself into the 
Kunnakudi Periakulam (big tink) at its 
western end and after filling it flows out 
through a weir at the lower and eastern 
end of the tank, fills a smill tank called 
Pettaiknlain louer down, flows cut over 
a dam placet in the channel contiguous to 
the eastern bun l of that tank and finally 
flows into the Sivalaperi tank which be¬ 
longs to tire Governinont. There is a dam 
in the river to lead the water into the 
channel, a head sluice which was con¬ 
structed in the channel about a furlong 
off from the otf-take to regulate the flow 
and an outlet No. 2, called Chakkili- 
chimadai, still lower down in the channel 
to discharge the excess water in times of 
flood. The channel has been in existence 
from time immemorial and was evidently 
formed for the irrigation of the mitta 
Kunnakudi lands and certain lands under 
the Sivalaptri tank in Teakasi, a Govern- 
ment village. Kunnakudi mitta formed 
part of the ancient Zamindari of Chok- 
kampatti which was purchased by Gov¬ 
ernment in 1835 for arrears of revenue, 
remained in amani management till 1859, 
when it was regranted to a representative 
of the original family for whose debts it 
was sub-divided and sold in 1861 in Court 
auction. There have been constant dis¬ 
putes between the proprietors of Kunna- 
kudi and the raiyatwari owners of the 
lands under Sivalaperi from about the 
year 1820 as to the rights of irrigation 
through the Kunnakudi channel, which 
have not yet been settled by any final ad¬ 
judication by a civil Court. 

The main points of ditl'erence are the 
following; (i) as to the right to the water 
in the channel in times of scarcity, 
(ii) as to the full tank level of the Peria¬ 
kulam, i. 6., the height to which the pro¬ 
prietor of Kunnakudi is entitled to im¬ 
pound and store the water flowing in the 
channel, (ii) as to his right to store water 
in the Pettaikulam. There is a certain 
amount of irrigation through sluices in 
the ohaDDel, of which the most important, 
for the present purpose, is through a 
sluice known as Pulavadimadai at the 
western end of the tank at the place 
where the channel enters the tank. 


Through this sluice water in times of 
scarcity ftovss out of the main channel in¬ 
to a small channel along the southern 
bund of the tank (purakal) and irrigates 
the lands of the proprietor. The raiyafc- 
wari owner under Sivalaperi claims a 
right to lead water into his tank through 
this channel and says that he is entitled 
to two-fifths of the water flowing in the 
main channel and only the remaining 
three-fifths belongs to the mittadar. 

There are some general assertions of 
this right and it also appears that tbo 
cost of the repairs and other works exe* 
outed in the main channel has been divid¬ 
ed in the proportion of three-fifths to the 
proprietor and two-fifths to the Govern¬ 
ment and their raiyatwari patbadars; bob 
there is no reliable evidence except vague 
oral evidence that the Sivalaperi tank 
ever had a supply through the purakal or 
side channel. It is remarkable that m 
1820 tho request made by the raiyatwari 
owner under the Sivalaperi tank to the 
zaraindar was to take water through P®*- 
lathumarugal, i. e., the surplus weirs a® 
the lower end of the tank (Ex. 
Though orders appear to have been passe 
in 1822 and in 1835 that the Sivalaperi 
tank should get two-fifths of the water 
through the Pulavadimadai in seasons o 
scarcity and through Pallathumaraga 
in ordinary seasons, so early as 187o, i 
was stated that Sivalaperi was getting 
water only through the surplus weir 
(Ex 6). The claim was revived in 1 ( 
and supported by the Tahsildar again m 
1893 and suporfced by the Revenue n- 
spector, but nothing came of it. fo “bes 
circumstances, without much better ' 
dence than we have in this case, i 
not possible to come to any other con 
elusion than what the lower Coor a 

rived at on this point. . , , * 

The next question is as to the rig 
the mittadarato appropriate the ® g 
the Chanel. According to them ^ 

entitled to use and impound as muen o 
water of the channel as they like 
out the surplus on to the lower o 
who can make such use of it as he 
when be gets it, but that the lower ow 

is not entitled as of right to *^^iaim 

thechaunel; in effect the plaio*^ ^„nder 
a right of drainage without being ^ 
any obligation to let the water no 
the channel to the Sivalaperi tan . 
obviously is not their right. o 
systems of connected tanks supp i 
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in extent na the watersprea-i of the tank. 


water by or through a permanent artiBcial 
ihannel, each upper owner in the flood 
season is entitled to fill his tank, which, 
in general, is of sufficient stcragecapacity 
for the ayskat and subject to this, is 
bound to allow the water to flow freely 
on to the lower tank till the last of them 
is supplied. In a couside»'able number of 
cases, before the introduction of modern 
engineering appliances, this was managed 
by having an automatic escape at the 
lower end of the tank, especially if the 
soil was hard or rocky, apprcxiraately at 
a level with the full tank level of the 
tank. These escapes were called tham- 
jbogis. But whatever may be the means 
adopted to let out the surplus, the owner 
of a tank in such cases has no right to 
increase the stoiage capacity of his tank 
Ibeyond what it was at the time when the 
lOhannel was dug, which in many in¬ 
stances can only be proved by the custo¬ 
mary flow- of water into the tank. In 
this case there is some evidence that the 
escape Pallatburaarugal, which, there is 
DO reason to doubt, always existed in 
the lower end of the bank at the place 
whore the weir now is, was not paved 
with stones till about the year 1888, 
when probably the mittadar began 2nd 
crop cultivation systematically (sec 
Exs. 10 and 14), that the level was be¬ 
low the full tank level probably in con¬ 
sequence of scourirg, and that it was 
usual to block it with turf which was open¬ 
ed to let out the water into the channel 
lower down, when water was low: Ex. 17 
series. 

There is also some evidence that the 
mittadar introduced two vents in the weir 
and pub up plank shutters in 1892 or 
thereabouts and raised the bunds of his 
tank to increase the storage capacity. On 
the other hand, the mittadar has adduced 
evidence to prove that his tank has re¬ 
mained in the same state for about 50 
years. Apart from this conflict of testi¬ 
mony, there is other reliable data in the 
case to fix with sufficient accuracy the 
E. T. Ij. of the plaintifi’s' tank. Admit¬ 
tedly, the tank water in the north sub- 
merged some lands of the Government 
village of Kuthukkalvalasai alias Jaga- 
veeraramaperi, when water stood in the 
tank at the E. T. L. Ex. 4a is the Settle¬ 
ment Hegister of that village prepared 
after the first revenue survey in 1874 and 
shows a part of Survey No. 2G2 (262N 
in the now survey) of about 10 acres odd 


There is no reason to doubt the accuracy 
of this statement. 1*. W. 11. a re¬ 
tired Engineer from the Travancore ser¬ 
vice, prepared a plan and h’S drawn con¬ 
tours of the waterspreiid of the bank at 
various levels, one ot them lieing the sill 
level of the surplus weir as it exists now. 
That is the 3rd contour at 97. 34 level, 
taking the crest as the datum (100), end 
it will be seen that that suhmeiges just 
about the extent mentioned in 4a. The 
adangal accounts of Kuthukkalvalasai 
prove that after 1893, when the mittadar 
began to block up the vent way of the 
surplus weir with plank shutters there¬ 
by raising the level of the water in the> 
tank, about. 13-25 acres more of the lands 
are submerged so as to render them un- 
fit for cultivation. We may fairly con¬ 
clude that the present sill level of the 
weir is the full tank level of that tank 
and that the plaintiffs were bound tokeei> 
the weir open without any obstruction to 
the outflow from the tank at the lower 
end. 

There is one further question on this 
part of the case. The mittadar says that 
a small tank called Pettaikulam further 
down the channel is entitled to a supply, 
and, at the best, Sivalaperi is only entitled 
to the water which oveiflows a dam 
placed across the channel at the eastern 
end of the tank. That tliis so called tank 
was not one of the original system is quite 
clear; it is not referred to in the earlier 
documents or dis])Ute3. Mr. Brandi who 
saw the place in 1872-1873 ea^s that 

“it has not the appearance of a tank, it has 
merely the appearance of a slight ^\ideIliDg of 
the channel”. 

It appears from the careful memor¬ 
andum prepared by him (Ex. 6) that the 
mittadar, baking advantage of a depression 
there, put up or heightened the bund, 
managed to get the consent of the Range 
Officer o( the Public Woiks Department to 
ccnstruct a masonry dam across the 
supply channel, to retain the water in the 
newly formed tank, and also introduced a 
sluicetolet out water for iriigation. This 
took place in about the year 18(j9 and 
the Sivalaperi raiyats at once complained 
to the revenue authorities. The Sub- 
Collector directed the closing of the 
sluice and directed that such orders as 
might he passed as to the masonry work 
after reference to the Range officer 
should be carried out; but on appeal by 
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tho inittadar tlie Collector modified tho 
Of'ler of the bub-Collector by allowing 
the retention and uso of the sluice. 
Finally, the Sub-CoUector and Collector 
ordered the removal of the dam. Though 
the mittadar was asked to remove the 
dam wliicli svas the road impelimenfc to 
the rtow of tho water in the channel, he 
did nut do so and he has managed to 
keep it on ever since. 

There is a Pottaikulam referrel lo in 
an early document of 1S22, hub that is 
not this bank; tiie word Fotfaikulam 
(blind ta’ik) is used there as a CDininon 
name piol alily in the sense of a tank 
witdioub a sluice or a weir and, therefore, 
nob useful for irri^-xtion and it is remark¬ 
able that the tank now in question had 
originally no ayakafc under it. Ilowever 
that may be. there can be very little 
doubt that the masonry dam in tbo 
channol below Pettaikulam was newly 
put up in 1871 and that the mittadar 
was cob entitled bo do so. As we know 
when it was pub up and as GO years have 
•nob elapsed, so as to give the mittadar 
a right by prescription against the 
Oovernmont, and as it is quite clear that 
no right to dam the channel and obstruct 
the flow of water at that place was gran¬ 
ted to tho mittadar, he is bound to re- 
move all obstruction to the flow of water 
as it was flowing before the dam was pub 
up. Whether in seasons of scarcity or 
draught the Sivalaperi raiyats are en¬ 
titled to a division of the water flowing 
in tho channel into threo-fifths and two- 
fifths is diflicult to determine on the 
materials before us If once the water 
reaches the Periakulam there is now no 
means of letting it out to Sivalaperi till 
tho water overflows the weir which is 
<iuite unlikely when water is low in the 
channel and the flow scanty. Though 
proposals wore made in 1871 and 1894 
dor constructing a channel in Govern¬ 
ment land to draw off two-fifths of the 
water before the Kunnakudi channel 
flows into the Periakulam, no such chan¬ 
nel has been constructed. The question 
of three-fifths and two-fifths can only 
arise if such a channel is constructed, 
and we need not, therefore, determine it 
now. 

There is one other question in the case 
-which is of great importance in deter¬ 
mining the exact reliefs which the par¬ 
ties are entitled lo in this case. The 
-suit, as already said, was instituted by 


the plaintiffs for, among other things, 
an injunction restraining the Government 
from entering their lands for doing any 
repairs or making any alterations in the 
channel system witliin the limits of the 
mitta. The learned Government Pleader 
contends broadly that if it is found that 
the Government are entitled to any por¬ 
tion of the water flowing in the channol 
their paramount right to distribute all 
unappropriated water in the public in¬ 
terest gives them a right to enter on the 
lands of a private owner through which 
the channel flows and make such repairs 
or execute such works as may he neces* 
sary to ensure a proper distribution of 
the water between the mittadar and 
their own raiyats. Uoheri Fischer v. 
Secy, of State (2), the only authority 
cited by him in sui»port of his coDteotion 
is really against him, for the learned 
Judges at p. 156 of the report observes 
as follows: 

"it could not of course be suggested that for the 
purpose of exorcising their rights of control, 
Govoroment would be warranted in oomniitllng 
an act of trespass." 

In Avihalavana Pandara Sannathi v. 
Secy, of State (3), where also an inaradar 
sued for an injunction restraining the 
Government from entering on his land 
and executing any repairs in an irri- 
g.ition channel within tho limits of 
his village, the learned Judges appa¬ 
rently assumed that aright to another 
man’s land was not implied in the 
Government function of tho con^r- 
vation and control of the irrigation 
channels. They had, therefore, to decide 
whether the channel was granted ^ 
inaradar or remained tho property oft 

Government. 


The Government Pleader also conten 
that the facts proved in this cas® 
blish that the Government were • 
owners of the chancel. It is proved tn* 
the Government constructed the n®a 
sluice in the channel in 1886, 
the dam in the river in 1870 and 1 
and levied contribution from the * 
dar. On the other hand, there is evidop^^ 
that the mittadar executed some 
in the channel himself and 
contribution from the Sivalaperi * 

The greater portion of tbo chanoel i 
within the mitta limits and the 
as its name implies, was primariO 
tended for the irrigation of 
a. (iU06} 23 ^lad 53;^. 
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at any rate the ayakat under the Kunoa- 
kudi tank is much larj^er than under 
Sivalaperi. The grantee of the zamindari 
in 1809 also covenanted to keep the 
tanks and channels in repair according 
to the ancient custom of the zamindari. 
This covenant, though intended primari¬ 
ly for the henedt of the inhabitants of 
the zamindari, cannot be ignored in 
^coming to a conclusion as to whether or 
not the channel was included in the 
grant. 

In these circumstances the fair in- 
feience to be drawn is that the channel 
within the limits of the mitta belongs to 
the mittadar. This conclusion is materi¬ 
ally strengthened by the conduct of the 
■Government. In 1869 the Tahsildar 
drew the attention of the mittadar to 
the estimate made to close a breach in 
the Kunuakudi dam. said that the mitta¬ 
dar was bound to keep the dam in repair 
as it was within his jurisdiction and 
warned him that he will be held 
responsible for any loss to the ayan 
nanja lands (Ex. N). In 1873 and 1874, 
though peremptory orders were issued 
to the mittadar to remove the masonry 
dam placed in the channel at the lower 
end of the Pettaikulara, when he did not 
do so, the Government did nob feel at 
liberty to enter on 'the channel at that 
place and remove the dam. All that tlie 
Collector could do was to advise a civil 
euib by the Sivalaperi raiyats. Again 
w’hen the mittadar shut up the vent way 
by ])lank9 and raised the level of the 
water in the tank so as to obstruct the 
supply to Sivalaperi and also to sub¬ 
merge the Government lands in the 
north, the Government felt themselves 
unable to abate the nuisance and un- 
rsuecessfully resorted to the indirect 
means of imposing fasli jasthi. After the 
final disposal of the litigation in respect 
of the fasli jasthi against the Govern¬ 
ment, the matter of submergence was 
again considered in 1903 and all that the 
Collector could say was that the raiyats 
should be left to protect themselves; and 
in 1907 when the loss to Sivalaperi by 
the obstruction of the water-course was 
again brought to the notice of the Col. 
lector, the only proposal made was to 
construct a dam and dig a new chan¬ 
nel to Sivalaperi in Government lands. 
In fact, till 1910 nobody imagined 
that the Government had the right to 
/enter on the channel within the mitta- 
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dar’s limits, Tt is scarcely likeh' that 
the Governnient vvoiild haveiillowel the 
mittadar to set tliem at deTiance if the 
channel belonged to them. I therefore 
think that the Government aro not 
entitled to enter on the lands of the 
mittadar against his wish and the plain- 
titfs are entitled to an injunction res¬ 
training the Government frotn doing so 
either for the purpose of altering or re¬ 
pairing the channel or tank or executing 
new works. 

Mr. I. L. Rosario strongly urged that 
if we came to the conclusion that the 
Government are not entitled to go on liis 
land, v;e should not determine any ques- 
tion as to the irrigation rights between 
the mittadar and Sivalaperi raiyats or 
Government bub should leave the matter 
at largs for a subsequent litigation by 
the Government or their raiyatwari pat- 
badars. As those rights have l*een the 
subject of issues an i elaborate inquiry in 
this suit and as the whole matter has 
been fully argued before us and as it is 
further impossible to give adequate re- 
lief to the plainbitls or frame a proper 
decree without declarations as to the 
substantive rights of the parties in the 
irrigation system, I ’think we ought to 
declare the rights of the parties, more 
especially as it is not suggested tliat any 
more materials aro available for a deci- 
sion on those questions. 

T have not hitherto referred to the 
works done by the Government in outlet 
No. 2. Owing to the wastage of water 
through that outlet when water was re¬ 
quired for irrigation, and its insuffioieocy 
to protect the channel during floods, the 
Government made certain alterations in 
the outlet which they considered to be 
an improvement. The mittadar does not 
like it and has prayed for a mandatory 
injunction directing the Government to 
restore the outlet to the old state. I am 
not satisfied that the alterations made 
will in any way prejudicially affect the 
mittadar’s rights. But in the view 'that 
I take, viz., that the mittadar is entitled 
and is bound to keep the channel efficient 
and the tanks in good repair, so as to 
prevent waste of water in his limits and 
allow the flow of water in the channel, 
subject to his right to fill his tank up to 
the present sill level of the weir, it is 
unnecessary to grant a mandatory in¬ 
junction. I agree therefore to the decree 
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and order for costs proposed by niy 
learned brother. 

•^.N.'n.K, Appeal Partly allowcil. 

A. I. R. 1918 Madras 618 
Abdur Rahim and SruNH ASA 
Aiyangar, J.T. 

Panchapakcsa Odayan and another — 
Defendants—Appellants. 

V. 

Kanaka Ammal o.n>\another —PlaintifYs 
—Respondents. 

Appeal No. l‘3l of P116, Decided on 
yth January 1017, against deereo of 
Sub Judge, Kumbakooain, in Original 
Suit No. 35 of lOld. 

Hindu Law—Maintenance—Permanent con¬ 
cubine is entitled to, against family pro¬ 
perty. 

.A permanent concubine is entitled under the 
Hindu law to maiuteijanco as against the family 
property of the person keeping her. [P C19 C 2] 

T. haiigaohariar -for Appellants. 

N. T. Srhiivasagopalachariar and 
T. R. Venkatarma Nasiri—for Respon¬ 
dents. 

Judgment.—Appellant 1. defendant 1 
in the suit, is an undivided brother of 
one Venkataramana Odayan who died in 
October 1908 and respondent 1. plain¬ 
tiff 1, claims to be tho permanent con¬ 
cubine of VenkataramanaOdayan and res¬ 
pondent 2 (plaintiff 2) is a child by plain¬ 
tiff i and claims to be the illegitimate 
son of Venkataramana Odayan. The suit 
was one for maintenance. The Subor¬ 
dinate Judge has given a decree awarding 
as maintenance Rs. 20 a month to plain¬ 
tiff 1 for life and Rs. 20 a month to plain¬ 
tiff 2 till he attains majority. Mr. 
T. Rangachariar appearing on behalf of 
the appellants has contended that it is not 
proved that plaintiff 1 was the permanent 
concubine of Yonkatavamanv, or that 
plaintiff 2 was his son. Plaintiff 1 is a 
daughter of a dancing girl who was also 
in tho keeping of a member of the appel¬ 
lant’s family—a man called Sivaswami 
Odayan—and her case was that she was 
brought up in the family and after she 
attained majority, her nuptial marriage, 
•as it is called, was performed by the de¬ 
ceased Venkataramana and that ever since 
she lived with him as his concubine and 
had nothing to do with anybody else. 
There were live childreu, two sons and 
three daughters, born to horlbetween 1897 
and 1907. Plaintiff 2 is the second son, 
the ffrst son having died when he was 


only one month old, of the daughters, 
tsvo of them are living though they are 
not parties to the suit. It is not alleged 
on behalf of the appellants that Vonkata- 
ramana had no intimacy with plaintiff 1. 
What is denied is that she was in his ex¬ 
clusive keeping. 

It is suggested that she was kept at 
sometime or other by two other men. 
But it cannot bo said that tho evidence 
on that point is either very clear or such 
that one must accept it. In fact Mr. Ranga- 
ohariar did not think it worth his while 
to refer to any positive evidence in this 
connection, beyond the suggestion made 

to idaintilt'l tiorself in cross-examination. 

She denied that she had anything to do 
^vith either of these mon. The evidence 
is fjuito' clear on the other hand that 
Venkataramana met the expenses of the 
birth of all the five childreu that were 
born to plaintiff 1. The doctor who at¬ 
tended upon her during confinement onall 
these occasions has been examined and he 
says he was called in at the request of 
Venkataramana who paid his charges. 
There is no reason whatever for throwing 
any doubt on the testimony of this gentle* 
man. The evidence also shows that 
Venkataramana had a house at 
konam and there he lived with plaintiff 1 
whenever he happened to come to th^ 
town on business. This is borne out by 
the evidence of the doctor and all the 
other witnessessomo of whom were in the 
service of tho appellants, and there is 
really no evidence to the contrary 
would leal us to think that plaintiff 
lived with her mother and not wi 
Venkataramana. She also used to J 

the native village of Venkataramana an 

live there in a separate house, bub dotinfi 
tho time she stayed there, she °° 
visiting terms with the females of « 
house. The evidence seems to be conclu¬ 
sive that this woman was in the exclus*^® 
keeping of Venkataramana and that dur¬ 
ing tho time when she was in snob 
ing, all the children including plaio*^^ 
were born. . ^ 

Much stress has been laid on the 
that in the birth register, the father - 
oame, that is Venkataramana, is not fflo * 
tioned and that on one occasion at leas . 

plaintiff 1 described herself as a Jaai. 
is hardly likely, having regard to 
position in life that Venkataramana^^ 
cupied, that his name should have 

recorded in the register as being the tat 
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of plaintiff I’s children, and the fact that 
plaintiff 1 is described as a dasi is in no 
^Yay iiiconsiatent with her being the ex¬ 
clusive mistress of Venkataramana. Our 
attention was also drawn to the fact that 
all the children of plaintiff 1 were born 
in her mother’s liouse. That is only 
natural, because at the time of confine¬ 
ment her mother would be the proper 
person to look after plaintiff 1. Comment 
has also been made by Mr. Raugachariar 
on the fact that plaintiff I’s sisters fol¬ 
lowed the profession of dancing girls. We 
do not think that is of any sufliciont signi¬ 
ficance in the face of the evidence in sup- 
port of the plaintiff’s case. Wo, therefore, 
agree in the conclusion of the Subordinate 
Judge that plaintiff 1 was in the exclusive 
keeping of Venkataramana until his death 
and that plaintiff 2 is hisson. Wo ought 
to observe, however, that in dealing with 
the evidence of a witness for the defence, 
the Subordinate Judge has thought fit in 
his judgment, para. 15, to make certain 
observations regarding the witness of an 
entirely personal character which must be 
characterised as wholly improper. Such 
remarks are nob fit to be made by any 
Judicial Officer and this must be pointed 
out to the Subordinate Judge. 

On the question of law that arises in 
the suit, Mr. Rangachariar had to admit 
that so far aa plaintiff 2’8 right bo main¬ 
tenance is concerned, all the authorities 
are again.st him, the latest on the point 
being iSubra?nanya Mudali v. Vehi (l), 
following a number of earlier decisions on 
the subject. Bub he has strenuously argued 
before ns that a concubine is not entitled 
under the Hindu law to maintenance as 
against the family property of the person 
keeping her. But it would seem that all 
the authorities on this question are op¬ 
posed to Mr. Rangachariar's contention. 
We have a series of decisions of the 
Bombay High Court, Khemkor v. Uma,. 
Shankar (2), Vrandavandas Ramdas v. 
Yaviunahai (3), Yashvdntravw, Kashihai 
(1) and Ningareddi v. Lakshmawa (5), 
all of which recognised the right of a 
permanent concubine to maintonanco 
from the estate of her deceased paramour. 
There is one reported case of this Court 
also which recognises a aimilai right, 

1 (Toil) 34 Mad 6S=5 1 G yiy, 

2. (1873) 10 B H C R 381, 

8. (1875) 12 B H 0 R 229. 

4. (1888) 12 Bom 2C. 

5. (1002) 2G Bom 1G3. 


Ramanarasu v. Buchamma (b). In this 
last case, the question for decision was 
whether a concubine who is kept by a 
Hindu has a right of maintenance against 
him during his lifetime. That ciaim was 
negatived but it was assumed as indis¬ 
putable that, if till his deatli the woman 
was in his^ keeping, she would he en¬ 
titled on his death to maintenance as 
against his property. The original autho¬ 
rities which are referred to in thesojiulg- 
ments supported this view. Hut it is 
argued on behalf of the appellants that 
although a concubine with w honj tlie re- 
labions were of a ijonuaneut character 
is entitled on the death of Imr deceased 
paramour to maintenance from his estate, 
tiiat right does not extern! as against the 
family property of whicli iiis paramour 
was a coparcener. But we do nob think 
that this distinction is sound. At any 
rate in one Bombay case, Vraiidavandas 
Ramdas v. YayntDiubai (3), maintenance 
was allowed as against fclio undivided 
nephews of tiio person who kept the 
woman. In Yashvantrav v. Kashibat 
(4), which was a decision of Sir Charles 
Sargent, 0. J., and Nanabhai Haridas, J., 
it was held that the word “woman’ in 
the text had been interpreted by com¬ 
mentators and judicial authorities as in¬ 
cluding a “concubine. ' In the text of 
Mibakshara, Ch. 2, S. 1, tlio relevant 
piacita bearing on the point are piaciba 
i , 2? and 23. In fdacituin 7, the right 
of a widov/ to mainfccnaucG as against her 
riusbanci 8 brother wlio takes the property 
is established.^ The word used in that 
placitum is stri". But in placitum 28 
it is expressly stated that in the text of 
Narada which is quoted in placitum 7, the 
word “stri” includes “coucubine”. Mr. 
Rangachariar, however, suggests that as 
piacita 27 and 28 deal with the case o£ 
escheat to the Crown in default of heirs 
to a deceased Hindu, wo must read the 
explanation of Narada’s text as given in 
placitum 28 as being confined to those 
alone. J-Jut there seems to be no suliicieiit 
reason why wo should pub that rostrio- 
tivo interpretation. At any rate all the 
authoritative writers of text-books on 
Hindu law have understood the text of 
the Mitakshara as interpreted by the 
Bombay High Court: see Strange's 
Hindu Law, Vol. 2,174, 1 West and 
Buhlor, 92, 93 and Mayno 8 Hindu law, 
6^. There seems to be no reason 
6* (1900) 23 Mad 282^ ~ ' 
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therefore, for accepting a view which is 
contrary to all juiicial authorities and 
the test-writers. 

Theapperl rnust, therefore, be dismissed 

with co3t<. , . . 

The memorindum of ohjections raises 

a Question as to the amount of mainten¬ 
ance. The property belonging to the 
family is very large and valuable, yield¬ 
ing an income of about Rs. 40,COO a year. 
Venkataramana left two widows and the 
other coparcener is the appellant 1. The 
Subordinate Judge has allowed Rs. 20 a 
month to the son for maintenance till he 
attains majority. He will attain majority 
in about a year’s time. But the plain- 
tid 1 has to maintain not only herself 
but two young daughters aged about seven 
and nine voars, and it seems to us that 
Rs. 20 is hardly adequate provision for 
her. "Having regard to the value of the 
familv property, we think we will bo 
jusbihed in increasing the allowance in 
her case to Rs. 40 a month, ^e may 
mention that the daughters are not parties 
to the suit and we do not decide any 
question as to their right of mainten¬ 
ance, if they have any, against the estate 
in the hands of defendant 1. The respon¬ 
dents are entitled to proportionate costs 
of the memorandum of objections both 
here and in the lower Court. The last 
plaintiff is entitled to recover arrears of 
maintenance at Rs. 40 a month. 


s.n./r.k. 


Appeal dismissed. 
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AYEIKG akdKumaraswami Sastri. J.T. 

Uasilamani iU'wdah'ar—Appellant. 

V. 

Sethusxoami Aiyar and anoi/icr—Res- 

No. 30 of 1916, Decided on 
30th April 1917, against appellate order 
of Temporary Sub-Judge^ Tanjore, m 
Appeal Suit No, 203 of 4915- 

(a) Limitation Act (9 of 1908). Scb. 1 
Art. 182 —Step-in-aid—Oral application for 
execution to be step-in-aid — Essentials of, 

*^Ia%rder tbnt an oral application may be effec¬ 
tive as a step-in-aid of execution, the application 
must be one which it is necessary to make in order 
to get the main reliefs prayed for in the execution 
petition. It must be of such a nature that, if the 
application were not made, further proceedings 
in execution could not be taken either by reason 
of the specific prayer not being contained in the 
execution application or by reason of the Code 
or the rules requiring some further acts to be 
done before the main reliefs prayed for in the 


execution application could ba granted or en* 
forced. [P 622 Cl 2] 

(b) Limitation Act (9 of 1908), Art. 182 

Application for execution — Notice ordered 
to issue—Failure to pay process—Fresh ap¬ 
plication within three years of order of is¬ 
sue of notice—Oral application held could 
not be presumed to have been made » 

application was superfluous and could not 
operate to save limitation. 

\n application for execution of a decree by 
attachment and sale of the judgment-debtor s 
property was first made on l^th July 19JJ- 
Notice was ordered to issue for 12 th August 1911. 
On that dav the judgment-debtor did not ap¬ 
pear and an attachment order was issued, ioe 
decree-holder failed to pay 'vithin the 

time allowed and the petition was 
2Gth August 1011. Afresh execution petition 

was presented ou 12th August 1914? 

Held\ that the utmost that could b® P, 

suraod in such circumstances was that 

cree-boldorwas present in ^ 

1911 either in person cr by pleader 

mated his decree to proceed with 

and nob that he made any oral rqI C l] 

further attachment, knnlicalioQ 

(2) that even if he made an oral JPP^ * q. 

on that date it must be presumed to bo an 

tirelv superfluous petition and could no ^op ^ 

to save limitation. , \„nflL 

K. R. Suhramanici Sastri for . PP 

K. Bamchaiidra Aiyar — ior 

dents. , . .uja 

Ayling, J. — Respondent 1 
case is the assignee decree-hoM 

O. S. No. 379 of 1906 on the f 
the Court of the Dis riot Mnns 

Kurabakonara. and the sole 9“^ ^p. 

disposal is whether his o- -20 of 
plication (Execution Petition No. 

1914) presented on 12 th Augus * gpg 
barred by Art. 182. L.m, Ac , 

(Sch. 1). The next previous “PP* tio„ 
of which there is record was „ 

Petition No. 3S5 of 1911 , prej 
13th .Inly 1911 but the deoree^hoU 

liee on the following 

gave limitation: ( 1 ) an have 

in aid of execution presumed t 

been made on 12th August 19U^^ 
course of the °/q\* „ alieg^^ 

tion No. 385 of 1911; (2) Augu®* 

ment towards the decree on 1 'are 
1911. As regards the 6 rst h® ^ 395 

simple. In f®‘‘‘piied for at- 

of 1911 the fndgmnut-'J®';*' 

tachment and sale of the J jap. 

or's moveables after issue of tn ^ 

minary notice required “ 1 ' ‘ -giogly 

Civil P.C. Notice "^Lftor 
sued to the as the judg 

August 1911. On that . aStacboian® 

meat-debtor did not appea 
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order was issued but as the decree-holder 
failed to pay batba within the time al- 
lowed the petition was dismissed on 26th 
August 1911. The Subordinate Judge 
says: 

It seems to mo, lookiog totho liberal spirit 
in whim'll act<> done by a decree-holder aie 
viewed by the Madras High Court to operate 
asstep-in-aid- of execution: [vide Abdul Kadir 
Bowther v. Krishna Malavial Nair U)], it will 
not be wrong to bold that 'the decree-holder 
should be presumed to have made an oral ap¬ 
plication for issue of a warrant of attachment 
on 12tb August 1911 and this was a step-in-aid 
of execution.” 

Now, in my opinion, the utmost that 
ioan be presumed is that the decree'holder 
jwas present in Court on 12th August 
jl911, either in person or by pleader, and 
[intimated his desire to proceed with exe¬ 
cution. He had already asked for attach 
ment in his written application; and as- 
iSuming that he repeated his request by 
word of mouth in Court, I am unable to 
see any ground for viewing this as a fresh 
step-in-aid ot execution. The point is, 
not that the application was oral, but 
that it was the merest repetition, and 
.entirely superfluous repetition, of an 
application, which he had already made 
in writing, and which was pending orders 
of the Court. None of the cases relied 
on by respondent I’s vakil seem to mo to 
bo of uso to him. lu the Calcutta Full 
Bench case ; Ambica Pershad Singh v. 
Surdkari Lai (2), there was an appli¬ 
cation to issue proclamation nearly a year 
after the attachment, which indeed the 
judgment-debtor claimed to be no longer 
subsisting; and the judgment of Garth, 
C. J., makes it quite clear that he held 
that, without such a fresh application, 
no further action should have been taken 
by the Court. In Vijiaraghavala Naidu 
V. Sriuivasala N^aidu (3), the batta memo¬ 
randum was accompanied by a written 
application; and tlie Court lays stress on 
tbe fact that the proclamation would not 
have issued if the battameniorandum liad 
not been put in. Abdul Kadir liowtherw. 
Krishna Malamal Nair (l) is a case in 
which badasiva Aiyar and Spencer, JJ., 
held that an oral application by a decree- 
holder for an adjournment to enable him 
to adduce evidence was a steii-in-aid of 
execution. This is a view, in which, 
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speaking with all deference, I lind it im¬ 
possible to concur; and, if the facts of 
that case were similar to those of the 
present case, I should be inclined to make 
a reference to a Full Bench. Fortunately 
they are not: and with the general prin¬ 
ciple enunciated 1 have no quarrel, i. o., 
if even an oral application is for an order 
which is really a step-in-aid, it may he 
treated as within tbe scope of Art. 1S2, 
Lim. Act. I am inclined to think, how¬ 
ever, that such applications will bo rare. 

Tbe most recent case Varadarajia 
Mudali V. Murugesam Pillai (-4), is 
cited chiefly for the proposition that 
Art. 182, Lim. Act, 1908, should receive 
a fair, liberal and not too technical con¬ 
struction so as to enable the decree-holder 
to ol'itain the fruits of his decree. I quite 
agree; but it seems to mo that the danger 
is. not of too technical constructionof the 
article, Luc that the Courts, in their an- 
xiety to prevent justice being defeated by 
technicalities, nsay introduce so much 
uncertainty, that it will be most diflicult 
for any party to know whether execution 
of a decree is barred or not. Where the 
starting point is the recorded date of 
presentation of a formal application, we 
are on sure ground; but if any unrecorded 
oral intimation of the decree-holder’s 
desire to proceed may be treated as such, 
the ascertainment of tlie period will be 
beset bv extraordinarv difliculties. 1 feel 
confident that nothing of the kind was 
contemplated by the legislature and that 
there is nothing in the Act to support 
such a coustruction. I would, therefore, 
hold that the presumed oral application 
of 12th August 1911 does not save limita¬ 
tion. It then becomes necessary to con¬ 
sider the second point regarding which 
the Subordinate Judge decided against 
the decree-holder on tbe ground that the 
payment was not certified to the Court, 
and, therefore, under 0. 21, B. 2, Civil 
P, C., could not be taken into account. 

Tbe payment is set fortli in Col. o, 
Exocu. Potn. No.526 of l9il, which was 
presented within throe years of the date 
of the alleged payment. I see no reason 
why this should not bo uccei'ted as a 
certificate of payment under Cl. (i), 
of the rule ; for notliing is prescribed 
in the rule as to the time within 
which or the manner in which the de¬ 
cree-holder must certify payment : vide 
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liajam Aiyar v. Anantharatnam Aiyar 
Vi) and Lakhi Narain v. Ferlamani 
Dasi (G)]. No doubt a Court will do 
well to carefully scrutinize evidence of 
paymoot reported in sucli circumstances, 
where the fact of payment is denied; but 
there is no reason why, if proved, such 
a payment should not bo considered in 
the li(>ht of S. 20, ijim. Act. I would, 
therefore, call for a finding on the follow¬ 
ing issue from the Court of the Subordi¬ 
nate Judge after taking evidence: 

‘ Is the aUoged pavmont of Rs. *25 bv the 
judgment-debtor ou 17th Angust 1911 true? and 
does It operaif to save limitation under S. 20 
Lun. Act'/” 

I'.yu months will Ije allowed for sub- 
initting tlio linding and seven days for 
Jiling objections. 

Kumaraswami Saslri, J.—I agree 
and have little to aid. I do not chink 
that tne mere oral repetition of a request 
contained in the execution application is 
a step-in-aid of execution. Where how- 
ever several reliefs are prayed for in the 
execution application, which the Court 
is nob bound to grant concurrently, or 
whore an application to the Court is 
made, asking it to exercise its discretion 
in matters where it is not bound bo grant 
the prayer asked for in the execution ap¬ 
plication as a matter of course, the fact 
that the relief asked for orally is already 
contained in the execution application 
would not prevent the oral application 
from being effective as a step-in-aid of 
execution. O. 21, R. 11 , Civil P. C., 
1908, after providing for an oral applica- 
tion for execution at the time of the 
passing of the decree requires a written 
application containing the particulars 
specified iu the order and specifying the 
mode in which execution is sought. R. 176 
of the Civil Rules of Practice, 1905, only 
enables a party to apply orally for orders 
which are necessary to give effect to or 
work out the prayers contained in the 
execution application without the neces- 

g ia an applioafeion in writ- 
ing for every small step necessary for 
realizing the fruits of a decree. When 
the Code requires a written application 
for execution, it cannot be contended 
that a mere oral application would be a 
step-iQ-aid of execution, and whore a 
written application is filed as required 
by the Code, an oral application to the 
sa rno effe ct is a mere sunerflnitv 

5. (1915) 31 I 0 3181 - 
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In order that an oral application may 
he effective as a step-in-aid of execution 
the application must he one which it is 
necessary to make in order to get the 
main reliefs prayed for in the execution 
petition. It must be of such a nature 
that, if the application were not made, 
further proceedings in execution could 
not he taken either by reason of the 
specific prayer not being contained in 
the execution application, or by reason 
of the Code or the rules of practice re¬ 
quiring some further acts to be done be¬ 
fore the main reliefs prayed for in the 
execution application could he granted or 
enforced. As regards the payments ack¬ 
nowledged in the execution application 
the decision of this Court in Eajam 
Aiyjar v. Anantharatnavi Aiyar (5) is 
clear, and T do nob think that the pay¬ 
ments can be ignored as not certified if 
they were as a matter of fact made. I 
agree with the order proposed bv my 
learned brother. 

(In compliance with the above order, 
the Temporary Subordinate Judge of 
Tanjore submitted the following) 

Finding. —I am directed to record a 
finding after taking evidence on the fol- 
lowing issue: “Is the alleged paymenC 
of Rs. 25 by the judgment-debtor on 

17th August 1911 true ? And does it se- 
operate to save limitation under S. 20, 
Lim. Act? 

I consider that the payment set up i9 
not true and find the issue accordingly- 

(This appeal coming on for final hearing 
after the return of the findings of tb® 
lower Court upon the issues referred by 
this Court for trial, the Court delivered 
the following) 

Judgment.— We accept the findings 
and as a result, set aside the order of th® 
Subordinate Judge, and direct that tb® 
petition be dismissed with costs through¬ 
out. 

S.N., R.K. Appeal alloioed. 
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Sadasiva Aiyar and Spencer, J- 

K. Parthasarathy Ayyangar others 

—Plaintiff's —Appellants. 

Autkari Peria Kuppa Naicken and 
others —Defendants—Respondents. 

Second Appeal No. 75 of 1915, Decid¬ 
ed on 16th January 1917, against t 0 
decree of Dist. Judge, Chingleput. 
peal Suit No. 365 of 1913. 
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Deed—Construction—Grant of fishery right 
to “grannattars” —-“Gramatlars” held to be 
members of village community holding land 
under Government — Exclusive claim by 
mirasidars held untenable—Government was 
proper party to suit — Civil P. C. (1908), 
O. 1, R. 3. 

By the terms of a pattah Government leased a 
right of fishery for a term of five years to the 
‘gramattars* of a village. The plaintiffs filed a 
a suit for a declaration of their exclusive right 
to the fishery as the mirasidars of the village 
and for damages for wrongful enjoyment of the 
right by the defendants, who were only Govern¬ 
ment raiyats: 

Held: (1) that the term ‘gramattars’ neither 
mtant mirasidars alone, nor all the inhabitants 
oftho village irrespective of whether they owned 
lands in the village or not, but meant those of 
the village community who hold lands under 
the Government; (2) that plaintiffs’ claim for 
exclusive right was untenable; (3) that the Gov¬ 
ernment was a necessary partv to the suit. 

{. P G23 C 2') 

L. A. Govindarayhava Aiyur and L.S. 
Veeraraghava Aiyar — for Appellants. 

Ad vacate-General and N. Rajagoyala- 
cliariar —for Respondents. 

Sadasiva Aiyar. J. — The plaintiffs 
are the appellants before us and their 
suit was based on their alleged exclusive 
right in two tanks in a village in the 
Chingleput District. The Special Settle¬ 
ment Officer leased the right of fishery 
for a term of five years to the “gramat- 
tars” in 1916, reciting and reserving in 
the pattah (Ex F) full powers to refuse a 
renewal of the lease at the expiry of the 
term. The plaintiffs claioi in their jilaint 
two reliefs, one of which is a declaration 
of the right of the mirasidars of the vil¬ 
lage to the exclusive right to the fishery 
in the plaint tanks. T do not think that 
in this suit to which the Government has 
not bean made a party, such a relief 
(which assumes that nobody including the 
Government has any right to prevent the 
enjoyment of the fishery by the plaintiffs 
at any time) can be granted. The other 
relief claimed in the plaint is the re¬ 
covery of pecuniary damages from the de¬ 
fendants who enjoyed tlie fishery rights 
in the years 1909, 1910 and 1911 without 
the permission of the plaintiffs, who 
brought this suit on behalf of all the 
mirasidars of the village against the de¬ 
fendants as representing tho-e inhabitants 
of the village who belonged to the Van- 
niah caste and who are nob mirasidars, 
whether they do or do notown lands, and 
hold pattahs as Government ryots. 

The District Judge’s finding (as I un¬ 
derstand his judgment) istbat the plaint¬ 


iff's have not proved (a) that the fishery 
right belonged to the mirasidars alone or 
(b) that the lease of 1910 to the “gramat- 
bars” meant a lease in favour of the mi- 
rasidar land-osvnor alone. On those find¬ 
ings he held that the claim for damages 
pub forward by the ]>laiutiffs as r 0 i)r 6 - 
senbiug the mirasidar landowners alone 
cannot be sustained, lie, therefore, dis¬ 
missed the plaintiff’s’ suit. Several very 
interesting questions were ably argued 
before us on both sides, l)ut it is necos- 
sary to deal with only a few of them for 
the disposal of this second appeal. “Gra- 
mattars’’ means no doubt literally * all 
the inhabitauts of the village," hut it is 
difficult to hold that every man, woman 
and child in the village, whether owning 
lands or not, wasiateudod to be given a 
share jier capita in the fisliory right under 
the patta Ex. F. 1 tliink tliat in lix. F,i 
the word means those only of tim village' 
community who held lands in the village! 
under the Government and that under 
Ex. C these alone wore intended to bei 
given the fishery lease right, each such 
landowner having a share in that right 
proportionate to the revenue paid on his 
holding to the Government. That 'gra- 
mattars” included only the mirasi land- 
owners and did not include the patbah- 
darsor raiyats who held lands under Gov¬ 
ernment without mirasi rights is the 
coutentiou of the plaintiffs, but I am nob 
satisfied that the District Judge miscons¬ 
trued any documentary evidence when he 
arrived at the conclusion that the plaint¬ 
iffs have nob proved their above conten¬ 
tion. 

If so, the defendants, so far as they are 
landowners and pattadars though not 
mirasidars were co-lessees with the plaint¬ 
iff’s ( representing the mirasidar land- 
owners) and this suit for damages -on the 
allegation that none of the defendants 
had any right in the lease (the suit being 
not a suit for contribution) was, in my 
opinion, rightly dismissed by the lower 
appellate Oourt. 1 would, therefore, dis¬ 
miss this second api)6al with costs. I 
might notice, in conclusion, that the 
learned Advocate-General for the respon¬ 
dents contended that the village was not a 
mirasi village at all and that there were 
no landowners in it owning bho mirasi 
riglit in ten shares as alleged in the 
plaint. The above allegation in tlie plaint, 
however, though traversed in the writ¬ 
ten statement, seems not to have been 
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seriously disputed by the defeudauls 
afterwards and soore of the defendants' 
own witnesses speak of share and mirasi- 
dars. Of course, the Government is not 
bound by the plaintitfs’ allegation or the 
defendants’ implied admissions, bub I 
think that so far as this litigation iscon- 
cerned it should be decided on the basis 
that there is a distinction in this village 
between mirasi landowners and ordinary 
ryoti landowners. 

Spencer, J.—I entirely agree. The 
idainbifis set up exclusive fishery rights 
on behalf of the mirasidars of their vil- 
lage whom they claim to represent. The 
defendants denied the plaintifls’ exclu¬ 
sive rights and sob up exclusive rights 
on belialf of the Vanniah resident. The 
District Judge, reversing the first Court's 
judgment, found as a fact that the plain- 
tifis had nob established an exclusive per¬ 
manent right in themselves as mirasi¬ 
dars. T think v.e must accept this "find¬ 
ing. Dx. A, whicli is produced by plain- 
tills, itself shows that the Government 
have reserved a right to suspend the issue 
of pabtas to fish after the expiration of 
five years from 1910, It negatives the 
existence of private rights beyond the 
period to which it relates. The other 
Exhibits filed on behalf of plaintiffs do 
nob make it clear whether the persons 
who enjoyed the fishing in previous faslis 
were mirasidars or pattadars of the vil¬ 
lage or merely residents. The names 
given in these documents are merely the 
names of those who paid the assessment 
on behalf of the community. The case 
moreover did not depend solely on the 
interpretation to be put on the documen¬ 
tary evidence. A number of witnesses 
were examined. It is unnecessary to 
refer to the oral evidence, as the issue 
decided by the District Judge was really 
an issue of fact with which we cannot in 
second appeal interfere. The fact that 
the defendants set up an exclusive right 
in themselves as Vanniahs did not ab¬ 
solve the plaintiffs from the necessity of 

proving their own title and the title of 

the class of persons whom they claim to 
represent to the exclusion of others. 
There is no other point of law. I agree 
that the second appeal should be dismiss¬ 
ed with costs. 

s.n./r.k. Appeal dismissed. 
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Wallis, C. J, and Oldfield, J. 
Kolia Tholasingam Ghetty — Defen¬ 
dant—Appellant. 


V. 

G. Vedachalla Aiyah and others — 

Plaintiffs—Respondents. 

Original Side Appeal No. 61 of 1916, 
Decided on 19bh July 1917, from judg¬ 
ment of Coutts-Trotter, J., D/- Idth 
September 1916. 

(a) Limitation Act (1903), S. 10 — Suit 
against trustees failing to get in trust pro* 
perty—S, 10 does not apply. 

A claim agaiuRt a trustee for failure to obtain 
possession of the corpus and income of trast po* 
petty is governed by the ordinary law of limita¬ 
tion and does not fall within the scope of S. 10. 
Lim. Act. {PC2C0 1J 

(b) Limitation Act (1877), S. 10—Scope of. 

Section 10 did not save from the bar of limita¬ 
tion cases where it was sought to render 
a trustee accountable not for property which 
had como into hi& hands but for property which 
but for his wilful default or neglect would have 
come into his hands. C 025 0 i,2J 

(c) Limitation Act (1908), S. 10 —“For ac¬ 
count of such property or proceeds”—Effect 
of, on liability of trustee stated. 

The effect of introducing the words 
an account of such property or proceeds’' 

S. 10. rim. Act 1909, has not been to in»» 
a trusteelliablo tor an indefinite time and witboo^ 
bar of limitation for breaches of trust con 

sisting in failure to get in trust property- , 

lP C2o L 

V. S. Govindachariar and V. S. 


labiran Aiyangar —for Appellant. 

C. P. KaiJiasiuamicr tiud M. Subbarayi^ 
Aii/ar —for Respondents. 

Wallis, C. J. —In this case a tru?tw 
was ordered to be removed by Bakewsjh 
J., and an account was directed to 
taken against him. That decision 
confirmed on appeal and the case went o 
the learned official referee. But the 
learned official referee was of opini^ 
that certain ’questions of fact involve 
should be decided by the Court it^e 

and the case therefore came before Coutt^ 

Trotter. J., sitting on the original side an 
we have now to deal with an appeal itoto 
his decision. The question argued befort 
us on appeal relates to item 11, certain 
house property to which the trust ne- 
came entitled in the time of the formn^ 
trustee, some ten years before the acces¬ 
sion to the office of trustee of the 
dant in this suit, so that the defendan 
had two years in which he could nave 
taken steps for recovery of the property. 
It is stated by the learned Judge, an^ 
the case proceeds upon that basis, tn* 
neither the present defendant nor bis pr®- 
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iocessor did anything to recover the pro¬ 
perty and, therefore, it became lost to the 
trust by reason of the law of limitation. 
There is not much said about limitation 
in the judgment under appeal, but the 
learned Judge said at the close of the 
judgment that it uould be open to the 
defendant, when the case went hack to 
the olKcial referee, to show, if he could, 
that he was not accountabie for the in- 
come but only for the corpus. 

Before us it has been argued that on 
the facts stated and under the present 
law of limitation tho remedy against the 
taustee is barred both as to the corpus 
and income, the suit having been insti¬ 
tuted some nine years after the property 
was finally lost to the trust by the ope¬ 
ration of the statute of limitation. The 
question of the interpretation of S. 10 as 
amended in the Act of 190b is one of 
considerable importance and wo have bad 
it fully argued before us. As is well 
known, tho statutes of limitation were 
not applied to elaims against trustees. 
There was a provision in the Judicature 
Act which specially excepted from their 
operation suits for follosving trust pro- 
perty, and that section of the Judicature 
Act was very closely reproduced as S. 10, 
Ijim. Act 1877. It provides: 

“No suit agaiust a person la whom property has 
become vested in trust for any specific purpose 
or agaiust bis legal representatives or assigns 
(not being assigns for valuable consideration) 
for the purpose of following in bis or their bands 
such property shall be barred by any length of 
time.” 

There was some variance of opinion as 
to the scope of this section, and there 
were some cases which held that a claim 
for an account of property which had 
actually come into the hands of the 
trustee was nob saved from the bar of 
limitation unless the property still 
continued in the liands of the trus¬ 
tee, in one case it was said in sfiecie 
whereas a more liberal view was taken 
in Bome other cases that tho section 
saved from the bar of limitation claims 
to property which had como into the 
hands of tbe trustee and for which he 
had become accountable. But we have 
nob been referred to any case, and I am 
not aware of any, in which it was held 
that the bar of limitation under tho old 
section was saved as regards cases where 
it was sought to render a trustee ac¬ 
countable nob for property which had 
come into his hands but for property 


which but for his wilful default or neglecti 
would liavecome into his hands. Scott, J.,| 
in lYcitJ Fleinimj A Tl’car/jir/CoJ 

Ltd. v. Kessowji Naik (Uexpressly ruled 
that such claims were within tho oiiera- 
tion of the ordinary law of limitation. 
The next thing we observe is that tlio 
English Legislature in 1888 departed 
from the policy hitherto pursued as re¬ 
gards trustees and aUorded them the 
benefit of tbe operation of the statute of 
limitation except in two specific cases, 
that is to say, except whore a claiui was 
founded on fraud or a fraudulent breach 
of trust or — these are the important 
words—was 

“lo recover trust property or tbe proceeds thereof 
still retained by the trustee or previously re¬ 
ceived by the trustee and converted to bis use.” 

So that, unless the claim is to recover 
trust property or tho proceeds thereof 
still retained by the trustee or previ¬ 
ously received by the trustee and con¬ 
verted to his use, tlie ordinary provi¬ 
sions of the Limitation Act are to apply 
in England. It is important to observe 
that the policy of the English Legisla¬ 
ture as shown in that provision clearly 
was to introduce a fresh protection for 
trustees by relieving them from an in¬ 
definite liability to account, except in 
cases of fraud or fraudulent broach of 
trust property or tho proceeds thereof 
still retained by the trustees or previ¬ 
ously received by them and converted to 
their own use. That brings us now' to 
the recent amendment of tho Act of 1877 
by S. 10, Lim. Act 1908, which amend¬ 
ment was effected by inserting in that 
section, after following in his or their 
hands such property,” the words 

‘‘or tbe proceeds thereof or for au account of 
such property or proceeds” 

Now, it has been contended by Mr., 
Ramaswamier for the respondent that^ 
the effect of introducting the words "‘or! 
for an account of such property or pro-; 
ceeds” has been to make trustees liable 
for an indefinite time and without bar of 
limitation for breaches of trust consist¬ 
ing in failure to get in tho trust pro¬ 
perty. If this be the true construction 
the Indian legislature has gone far beyond 
tho authority of any Indian case and in 
direct opposition to the recent logiBlation 
in England. It is impossible in my mind 
to attribute to them such an intention, 
unless most clearly expressed. It may 
he said that the words ‘*9 uib for an ac- 

1. (1835) 9 Bom. 373. 
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count" may cover a suit for an account 
of ttie i>roceeds the trustee had received 
or might have received but for lus wil¬ 
ful default or neglect, that is to say, an 
account on the footing of wilful default 
or neglect. But to give that meaning 
to the words suit for an account” as in- 
trolucsd into S. 10, Lim. Act, 1908, 
would he oulirely to alter the whole 
scope of the section and to run counter 
to the whole tendency of modern legisla¬ 
tion. I cannot, therefore, accept that con¬ 
tention. It foliosvs that the present 
claim i;oth for failure to get possession of 
the corpus an^l income of the trust pro¬ 
perty falls Within the operation of the 
ordinaly law of limitation. If that be 
so it is not suggested that the suit is not 
barred. Jn tlie result, on this ground 
the appeal must ho allowed with costs 
ol this appeal and any extra cost in¬ 
curred in the proceeding before the 
learned .ludge which is now under appeal 
payable out of the temple funds. 

Oldfield, J.—1 agree. 

IMC. Appeal allowed. 
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Abdur Rahim and Napier, JJ. 

Janaki Ammal —Petitioner. 

V. 

Narayaiiasxoami Aiijer — Opposite 
Party. 

Civil Misc. Petns. Nos. 460, 461 and 
922 of 1917, Decided on 12th April 1917. 

^ Civil P. C. {5 of 1908), O, 45, R, 15— 
“Certified copy of decree”—Meaning ex¬ 
plained—Plain print copy with affidavit is 
sufficient. 

Rule 15, O. 45, Civil P. C. should not be 
construed as reskdetiug the only possible evi¬ 
dence of an Order in Council to the certified 
copy, but as directory words with the object of 
ensuring that proper information on the subject 
of an Order in Council should be supplied to the 
Courts in India: 0 Cal. 4S2, Foil. [P 026 C 2] 

Where, therefore, along with an application 
for execution of the decree of th^ Privy Council 
a plain print copy of the decree was filed and in 
support thereof an affidavit was filed, to show 
that it was the decree passed by the Privv 
Council: 

Held', that it must be deemed to be the true 
copy of His Majesty's Order in Council within 
the meaning R. 15 . o. 46, Civil P. C. 

A. I. li. 1915 All. 434, Dist. [P G26 C 2] 

C. A. Seshagiri Sastri—ior Petitioner. 

T, B. Uamaohandra Aiyar and G, S. 
Hamchandra Aiyar^ior Opposite Party. 

Judgment. The first objection taken 
to the transmission of the decree of the 
Privy Council for execution is that the 
Original Order in Council has not 


1918 

been filed in this Court and, therefore, 
there is no 'certified copy’ which should 
accompany the application for execution 
as required by 0. 45, R. 15, Civil P. C., 
1903. The facts set out in Civil Mis¬ 
cellaneous Petition 4G0 of 1917 and the 
affidavit of the petitioner explain how 
the original order has miscarried andhas 
not yet reached the petitioner. The order 
was )»a9sed about the end of July 1916 
and since the successful appellant before 
the Privy Council has not yot received 
the original order, he has put in a plain 
print copy of the Order in Council along 
witli liis petition and asks us to transoiit 
the decree for execution to the lower 
Court. We think the principle of the 
deci'^ion of the Privy Council reported as 
Ilxirrish CJiunder Choivdhry v. Kali 
Siindcri Deli fl) applies to a case like 
this. As pointed out there, the provi¬ 
sions of S. 610. old Civil P. C., which 
correspond to R. 15, 0. 45, present Code.j 
should not bo construed as restricting 
the only possible evidencetothe cerlifiedj 
copy, but as directory words with the 
object of ensuring that proper informa¬ 
tion upon the subject of any Order m 
Council should be supplied to the Conrtfl 
in India. No doubt, the Order in Council 
in that case was in possession of the op¬ 
posite party and he neglected to file it* 
Buc the principle applies to the present 
case and we are satisfied upon the am- 
davib and other materials placed befor^ 

U3 that the plain print copy fil^J 
with the petition is a true copy 0 ^ “J* 
Majesty’s Order in Council. In fact tbiSj 
is not denied. The case of Janaki Jff*^** 

V. Nap-ayajisami Aiyar (2) has also been 
reported in the authorized Law BeportSt 
39 Mad. 634, where the decree is 
in the same terms as in the plain_ copy- 
We have been referred to a case ie 
Allahabad High Court, Damodar 
Birj Lai (3). But there it appears tba 
there was no copy of the * Order 10 
Council” at all before the executing 
Court, but only the judgment or recom¬ 
mendation of their Lordships of ^ ® 
Privy Council. Tbst is not the 
here. 

Another objection has been urged by 
the learned pleeder for the 

1. (1883) 9 C.l 482=10 I A 4 (P 

2. A I R 1916 P C 117=39 M»d o34—3' 

I C 161=43 I A 207 (PC). ,, 

3. A I R 1915 All 434=30 I 0 *** 

567. 
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that the Registrar did not give 'notice to 
him at the time of taxing the costs. ^Ye 
have, however, heard what objections 
he has to urge as regards the costs as 
taxed, and his principal objection is that 
no pleader’s fee should have been allowed 
in this Court because no certificate of 
fees was filed within seven days as re¬ 
quired by the rules. But then the order 
of this Court as regards costs was that 
each party was to boar his own costs 
and, therefore, it was not expected that 
the pleader would file any certificate of 
fees. That order has, however, been re¬ 
versed by their Lordships of the Privy 
Council. We think in the circumstances 
the Registrar was right in accepting the 
certificate of fees. Civil i^Iiscellaneous 
Petitions 460 and 401 of 1917 are, there¬ 
fore, allowed. Civil Miscellaneous Peti¬ 
tion 922 of 1917 is dismissed with costs. 

S.N./r.K. Order accordinqlij. 
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Abdur Rahim and Napier, JJ. 

Aiyasami Iyer —Appellant. 

V. 

Aiyasami Iyer —Respondent. 

Civil Misc. Appeal No. 331 of 1916. 
Decided on 22nd March 1917, against 
order of Dist. Judge, Tanjore, in O. P. 
No. 442 of 1916. 

(a) Criminal P. C. (1898), S. 195 — Ad¬ 
visability of starting prosecution—Fitness of 
case must be considered before ordering 
sanction. 

A Court, in granting sanction under S. 195, 
should not narrow down its enquiry to the ques¬ 
tion whether a prima fucie case exists for pro¬ 
secution of the person against whom i sanction is 
asked. It should also decide whether it is a fit 
case for proscoucion in the interests of justice. 

[P C27 C 21 

(b) Penal Code (1860), S. 199 —Making 
false statement in declaration—Statement 
made in haphazard manner and corrected 
immediately is not covered by S. 199. 

Section lUO contemplates that a statement, in 
order to come within the purview of the section, 
must be one which is either false to the koow- 
ledge of the person making it or which he ought 
to have known to be fulse or conhl not have 
believed to be true. Statements made in a reck¬ 
less and haphazard manner, though untrue in 
fact, do not constitute an offeuce under the 
Hoction wheu tlie person making them immedi¬ 
ately admits the mistake and corrects them. 

Per Napier, J. —It is the function of a Court 
which grants sanction to consider the whole of 
the circumstances of the ease and decide whe¬ 
ther it is in the interests of justice and the purity 
of judicial proceedings that the person who has 
made the statement should be prosecuted. 

tP 028 C 2] 
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T, R. VenUatrama Sastri —for Appel¬ 
lant. 

R, Kuppusiuamy Tyet —for Resf^on lent. 

Abdur Rahim. J. —The petitioner, 
who is a pleader practising in l;he District 
Munsif’s Court of Shiyali and a senior 
member of the ])rofes3ion, was party to a 
suit in which ho was the plaiDtitt. lie 
obtained a decree and the defendants 
doposited the amount of costs in Court. 
The petitioner for the i^urposo of drawing 
this amount from Court made an allidavit, 
and in that aftidavit he stated that the 
property which he gave as security ac¬ 
cording to the order of tlie Court was 
subject only to one encumbrance and was 
not subject to a mortgage in favour of 
one Vaidynatha Aiyar. This appaiently 
was not correct. When an amin was 
deputed to enquire whether tdie mortgage 
in favour of Vaidyanatha Aiyar did ac¬ 
tually subsist, the petitioner admitted 
that he had made a mistake and that, as 
a matter of fact, there was this encum¬ 
brance also on the property. The learned 
District Munsif who heard the application 
made by one of the unsuccessful defen¬ 
dants in the suit for sanction for the pro¬ 
secution of tlie pleader, considered all the 
circumstances and came to the conclusion 
that it was nob a proper case for prosecu¬ 
tion. Having regard to the position and 
character of the petitioner and the nature 
of the statement made by him and the 
fact that, when the amin was sent, he 
admitted the mistake, the District Mun¬ 
sif was of opinion that it was not a proper 
case for prosecution for making a false 
declaration under S. 199, Penal Code. 
The learned District Judge has reversed 
that order, holding that since there was 
a prima facie case of making a false state¬ 
ment, all the other circumstances must 
be left for consideration at the trial. 

This, in my opinion, is a wrong view 
of the law. When sanction is asked for, 
for the prosecution of a person for making 
a false statement in the course of a judi¬ 
cial proceeding or for any other cflence 
of a like nature, it is the duty of the 
Court to which the application is made, 
not only to see that there is a prima 
facie case, but also to decide whether it is 
a fit case for.prosecution in the interests 
of justice. The Court ought nob to forget 
that statements, which in fact are false, 
are often made by men through the 
merest inadvertence or slip of memory. 
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Ifc is, DO doubf, true that when a person 
makes an affidavit he ought to be extre¬ 
mely careful to see that every statement 
that is made there, is strictly accurate. 
At the sanae time S. 199, Penal Code, 
contemplates that a statement, in order 
to come within the purview of the section 
must he one which is either false to the 
defendant’s knowledge or which he ought 
to have known to be false or could not 
have believed to be true. Here there 
w^ero facts uj'on which the District Mun- 
sif was justified in saying that although 
the statement in question was made in a 
rather reckless manner, it was not a fit 
case for prosecution. The position and 
character of the petitioner, the fact that 
the property even with both the mort¬ 
gages was sufficient security and that 
other circumstances in which the state¬ 
ment was made, were matters which the 
District Muusif was entitled to take into 
consideration in coming to conclusion 
whether there ought to be a prosecution 
or not. I am of opinion that the order 
of the learned District Judge granting 
sanction should he set aside. 

Napier, J.—I agree. The learned 
District Judge in his order states as 
follows ; 

“His pleas aud his previous character are 
matters which would bo more relevautly takeu 
into consideratiou by the trying Court.” 

This Statement of the law I consider 
to be incorrect. S. 195, Criminal P. 0., 
states that no Court should take cogni¬ 
zance of certain offences except with the 
previous sanction of Court, bub dees not 
state on what materials that sanction is 
to be based. Speaking for myself, I have 
always held that the view largely pre¬ 
vailing in this Court that the important 
matter to which a Court should direct its 
attention is whether there was a prima 
facie case, is incorrect. To my mind, that 
is not the function of the Court granting 
sanction. That is the function of the Magis¬ 
trate who hoars the case. It is the func¬ 
tion of the Court which grants sanction 
to consider the whole of the circum¬ 
stances of the case and decide whether it 
is in the interests of justice and purity 
of judicial proceedings, that the person 
who has made the statement should be 
prosecuted. The Rlunsif has come to the 
conclusion that this statement was made 
not deliberately and intentionally to gain 
a benefit, but, as he puts it, in a reckless 
and haphazard manner that makes the 


petitioner liable to blame of a reprehen¬ 
sible character. That seems to be exactly 
the right manner in which tc view the 
action of the vakil in this case. It is 
further pointed out by the Munsif that 
he is a gentleman of respectability and 
position and he obviously thinks that 
although he has been grossly reckless 
and may have brought himself within the 
mischief of S. 199, Penal Code, he cannot 
have intended deliberately to mislead. 
That being so, I think the District Munsif 
very properly refused sanction and I 
would set aside the order of the District 
Judge. 

S.n./r.K. Appeal allowed. 
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Sadasiva Aiyar and Spencer, JJ. 
T. KrisJniamacharlu and others —De¬ 
fendants—Appellants. 

v. 

Appall Govinda Hamamija Pedda and 
ariothei —Plaintiff's—Respondents. 

Second Appeal No. 977 of 1915, De¬ 
cided on J3th March 1917, against decree 
of Dist. Judge, North Arcofc, in A. S. 
No. 516 of 191.3. 

(a) Civil P C.{1908), O. 1. R. 8— Suit oa be¬ 
half of persons having tame interest 

mon right, if negatived, suit should be »'• 
missed. . 

Where a suit is brought uoder 0. 1. ' 

Civil P. C., by some persons on behalf of * 
alleged to have the same interest as the P^*-?**^ 

and such common right is negatived by the Coo 

the suit should be dismissed. [P 691 b i 

(b) Civil P. C. (1908), O. 1, R. 8-SuR on 

behalf of persons having same inlero*^ " 
dividual rights should not be declare 
Decree, form of. • 

In a suit it is not competent to the 
dare the rights of certain individuals 
are quite distinct in legal conception fw® 
class of persons on whose behalf thesuit is bfoug 
as for example, where the decree is in ^ 

persons not included in that class or of 
not ranged on either side as a party to the s 
It is open to the Court, however to pass 
iu favour of persons who form asmall nunjbec 

of a larger class ; 0 M LJ 355, Dist, 

[P 631 0 2. PC92 0 1J 

T, Narasimha Aiyangar and C- 
vianahha Aiyangar —for AppelH°^^’, 

H. Sadagopachariar and C, 2 *ara 
simhachariar —for Respondents. 


Sadasiva Aiyar, J.—The 

are tho appellants. If I understand 
pleadings aright, they have been made Y 
the plaintiff’s to represent the 
Brahmin commanity' in India. The w 
plaintiff's who originally broaght the so 
are Tengalai Vaishnava Brahmins resi 
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ing in Tirupabi and they brought the suit 
in the very beginning of 1905 (more than 
12 years ago) with the permission of the 
Court under S. 30 of the old Civil P. G., 
on-behalf of the Tengalai Sri Vaishnava 
Brahmins who aro permanent residents 
of Tirurnalai (that is. upper Tirupati), 
Tirupabi (that is, lower Tirupati) and of 
Tiruohanoor (a village a few miles dis¬ 
tant from lower Tirupati). The plaint 
alleged that the Tengalai Brahmins who 
were the permanent residents of those 
places were all entitled to the mirasi 
office of Adhyapakam in the Vaishnava 
temples in the two Tirupatis mentioned 
in Sch. A of the plaint and that the 
Vadagalai Brahmins represented by the 
defendants obstructed the performance of 
the dutites of the Adhyapakam miras in 
those temples. 

Now the duty of the Adhyapakam office 
is to recite the Tamil Tirvoimoli Pra- 
bandham on certain occasions in these 
temples. Bub just before the recital pro- 
per, two preliminary recitals bake place 
in such Vaishnava Temples. The first 
preliminary recital is made by the Pedda 
Jiyangar (plaintitf 1 and after his death 
plaintiff 4 have been the Pedda Jiyan- 
gars) and it is a Tamil phrase meaning 

please instruct. ” Then those who are 
•entitled to do the Adhyapakam duties 
perform the second preliminary recital 
which is a short Sanskrit Anushbup sloka 
called " pathram. ” This “ pathram " 
is an invocation of either the Vadagalai 
sub-guru Vedanta Dasikar or the Tengalai 
sub-guru Manavala Mahamuni. The first 
quarter of the former “ pathram ” sloka 
is “ Ramanuja Daya Pathram ” and the 
first quarter of the second sloka is ‘ Sri- 
sailesa Daya Pathram. ” The plaintiffs’ 
case is that it is Srisailasa Daya Pathram 
that is recited before the Adhyapaka 
Tamil verses are begun. The defendants’ 
case is that both the pathra slokas are 
simultaneously recited by the Vadagalais 
and Tengalais respectively. The defen¬ 
dants further denied that all the per- 
manent Tengalai residents of the three 
places mentioned in the plaint are en¬ 
titled to the mirasi office of Adhyapakam. 
Various other defences were raised in the 
written statements, each of which written 
statements consisted of 37 paragraphs. 
As many as 18 issues were framed in the 
case in the District Court. I shall only 
set out the principal issues, namely 
issues 4, 10. 12 and 16 as follows : 


f4) Whether the idaintilTs and all 
the Tengalai Sri Vaishnava P>ralimiD9 
referred bo in the j)laint aro an ill-defined 
uncertain and fluctuating body; and if go, 
whether the office or right claimed can he 
acquired by them ? (10) Wlietber the 

Tengalai Sri Vaishnava Brtihmins of 
Tirurnalai, Tirupati and Tiruclmnoor are 
exclusively entitled to the mirasi office of 
Adhyapakam as alleged in para. 5 of the 
plaint ? (12) Whether the plaintiffs are 

entitled to have the Thodakkam iier- 
fortned by the Pedda Jiyangar or others 
as alleged in para. 7 of the plaint and 
whether such a right can be enforced by 
law ? (16) Whether the defendants as 

persons connected with the temple and 
as ordinary worshippers are entitled to 
recite the Stothrapatam and exercise the 
other rights mentioned in para. 31 of the 
written statement ? 

The suit was then transferred from the 
District Court to the file of the Subordi¬ 
nate Judge’s Court. The Subordinate 
Judge found the follou-iug facts esta¬ 
blished: 

I^aragraph 24. (l) That the Pedda 

Jiyangar has the right and duty to do 
Adhyapakam in the Tirupabi and Tiru- 
malai temples and he does it along with 
the Acharyapurushas and Adbyapakas, 
and the Sri Vaishnava assembly in front 
of the deity when the God goes out in 
procession: (2) that the rights and duties 
of the Chinna Jiyangar and Kkangi aro 
tlio same as those of J^edda Jiyangar, they 
being only his deputies; (3) that the 
Yemunabborai service people, the descen¬ 
dants of one of the sharers in which de¬ 
fendant 3 is, must perform Prabandha 
Sevakalam alongwiththe Jiyangar in the 
Tirurnalai and Thirupati temples during 
the daily worship; (4) that of the 7 
Acharyapurushas of the temples, all but 
the Tholappaohar, including the Vada- 
galai Dharmapuri man do Prabandha 
Sevakalam in front of the deity, when 
the God goes out in procession; (5) that 
there are Adhyapakas as distinguished 
from the above ‘Acharyapurushas and the 
Jiyangar and his deputies, who have to 
do Prabandha Sevakalam in the daily 
worship and also Utsavam of the temple; 
(6) that the right of both the'Vadagalais 
and Tenagalais to do the Adhyapakam in 
all the plaint temples of Tirurnalai and 
Tirupabi except those of Vedanta Desikar 
and Manavala Mahamuni wherein the 
Vadagalais and Tengalais are entitled to 
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excl'.i';ve ii^ht re3[)eobiv6ly} hag beaa ra- 
cagnir.e.l ' y tbo tomple anthorities from 
the oarlie?*-' tia'.es: (7) that the Tarnariipu 
laiuil’' h'i6 been claiming: to be one of the 
Mirasi Adhyapakag of the Tivuraalai and 
Tirnpati temples since before the year 
and had according to plaintiff’s own 
case, l) 0 en doinsj Adhyapakam service as 
well at least till lS(il A. D., when the 
Pedda diyangar claims to have dismissed 
defendants 1 and 2’s ancestor, Srinivasa- 
chari; (8) that there had. been no instance 
of any Adhyapaka liein^ ai)pointe 1 by the 
Pedda -Tiyangar prior to the year iSdd; 
and (Oj that oven subseiuently he has 
been ai>pointirig his Adhyapakas only for 
the Tiru[).iti temple, and their service 
extonds to the Tirumalai only on the 
occasion of the Brahmotsavam ani Adhva- 
yanotsavam there, but not in respect of 
the daily worship in the temple there: 
and (lO) that the Vadaglais and Tengalais 
who are entitled to do the Adhyapakam 
do so after uttering, each sect, tlieir own 
“patram:” (ll) the right to the recital 
of the Stothrapatam when that has to be 
recited follows the right to the Praban- 
dha Sevakalam. Further, there is no dis¬ 
pute about tho “pitrain” in connexion 
with the recital of it with the words 
"Sreeinan Venkata Madharya,” which is 
common to both the Vadagalais and Ten¬ 
galais. 


It will be seen from the above that.one 
Acbaryapurusha who ‘is a Vadagalai, 
namely, the Dharmapuri man, is entitled 
todolPrabandha Sevakalam and hence the 
plaintiffs, the Tengalai residents of the 
three places, cannot support their alleged 
exclusive claim to do tho Prabandha Seva- 
kalain. Again it appears from the evi¬ 
dence ot the plaiutiffs’ own witness that 
a Tengalai Acbaryapurusha is entitled to 
Prabandha bevakalam, though he is nob 
a permanent resident of any of the three 
-places. Hence.also the plaintiff's’ suit, to 
'which this gentleman has nob been added 
jas a party and which claims exclusive 
right in the pornianant Tengalai residents 
alone of these places, has to fail. Again 
it is clear (and both Courts have found) 
that every permanent Tengalai Brahmin 
resident is not and cannot be entitled to 
the .Adhyapakam office claimed in the 
plaint, including (I suppose) the minor 
Brahmin Tengalai boys. Only 5 or 6 
Tengalai Acharyapurushas (who hold other 
offices), one of whom is not a resident, 
the Jiyangar and his deputies and certain 


persons appointed by the Jiyangar and a 
\iidagalai Acliaryapursha have the duty 
of performing the Adhyapakam recitals. 
The learned Subordinate Judge, therefore, 
dismissed the plaintiff's’ suit as the right 
sought bo be.established was nob sustained. 
In concluding his judgment the learned 
Subordinate Judge says: 

•“The plaintiffs’ vakil argued (hat even on those 
findings, .* decree may be given in favour of tha 
persons \sho are found entitled to the Adbya* 
pakam miras in suit, as was dona in Sri- 
)iivasa Thathachariar v. 6Vinirasa Aiyattijcir 
case (1), but 1 do not think it can bo done in tbl» 
case, because tho persons who bavo been found 
ontitlod to the Adhyapakam in question are not 
on record in this suit, unlike in 
chat iar V. Sri7tiL-asa Aiyamjar ( 1 ), so far as the 
Tengalais at least are concerned. I say they are 
not on record because the persons who bad been 
found entitled to the oiBce along with the V»* 
dagalais have been so found entitled to it, uot 
as permanent Tengalai residents of TirumaUh 
Tirupati and Tiruchanoor who alone are the real 
plaintiffs, but persons occupying some other capa* 
city. Further, when tho claim sought to be made 
out has failed, and that sot up by the defeodante 
has been found for them, I do not think that any 
decree should be given for plaintiffs according to 
the defence case.’’ 

On appeal to the District Judge, b® 
found 10 (a) that according to the custom 

of the temples, the Srisaileaa Daya I’atram 

should alone be recited juat before the 
Prabandha Sevakalam. He generally 
with the other findings of the Subordinate 
J'udge. But he considered that even ^ 
those findings a decree should be granted 
to tho plaintiffs and he accordingly?®®^® 
a decree as follows: j,.- 

that it bs declared that the Achatyaporu^ 
and peisoas duly appointed to Adhyapaks^* 
are exclusively entitbid to tho Adbyap®” ^ 
in the tomple mentioned in ScUedal® A 
to, (b) that the Pedd.a Jiyangar aod_ *>* 
piUits the Chinna Jiyangar and Ekangn ^ 
clusively entitled to poctorm the Thcdakk 
tho words ‘Sayitharula’ and that tho Achs 
purushas and Adhyapakas are bound to 
tho Tengalai patram and i)erfofm lb® 

Sevakalam and recite the Stothrapat^ui *jh»* 
dance with the Tengalai ritual before 
on all occasions when such Prabandha or ‘ ^ 
patam is recited in the said temples uieu . 

in Schedule A and in processions of the * 

iaside and outside the temples, (c) de¬ 

bars of the Vadagalai sect represented by 
fendants be restrained by a perpctoil ‘“I** .l^. 

from interfering with the exercise ^ ^ qI 

sivo right of the plaintiffs and other hoi • 
the said office to tho performance 
of the said Adhayapaka office by pfono 
the Vadagalai patram before the deitv 
temple ot the procession of the deity ^ 

ontside the said temples either separately 

1. (1899) 9 M L J 356. 
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lb U apparoat that there are some errors 
both positive and negative in the learned 
-Tudge’s decree. Firstly, he gives the right 
to the Adliyapakam office to all the seven 
Aoharayapurushas, though one of them 
(Tholappachar) has no right to the Adhya- 
pakara service. Secondly, he gives a do* 
orea to a person who is not at all repre¬ 
sented in the suit either on the side of the 
plaintitfs or on the side of the defendants 
namely, the Purisai Aoharyapurusha, 

P. W. 0 . Thirdly, he has omitted to 
consider issue 16 and bo protect the rights 
of the Vadagalais to join in the recitals 
as ordinary \vor9hipp0r3 (excepting, of 
course, the Thodakkam recitals). It is 
unnecessary to consider for the purpose 
of deciding this second appeal whether 
the finding which I have numbered as 10 
or that given by the Subordinate Judge 
which I have numbered as 10 (a) (that is, 
on the question of patrara) is the more 
correct finding. I think that the suit must 
fail for tlie reasons which are mentioned 
by the learned Subordinate Judge in 
para. 45 of his judgment and which I 
have already quoted. The two plaintiffs 
who originally brought the suit professed 
to represent the common rights of all the 
Tengalai Vaishnava Brahmins in the three 
villages mentioned in the plaint and those 
rights only. The two plaintiffs who now 
remain on the record as respondents were 
brought in after the death of the original 
plaintiffs and two succeeding plaintiffs as 
again representing only tho same common 
rights of all tho Tengalai BiaUniins of the 
threo places. Such alleged common rights 
on which tho suit was based have been 
negatived by the lower Courts and the 
only course thereupon was to have dis¬ 
missed tho suit which sought to declare 
tho said alleged rights. Tho particular 
individual rights which the original two 
plaintilTs or the present two plainbift’s 
along with a few others enjoy cannot be 
said to bo the aubjeeb-mattor of tho suit 
as brought. 

As regards tho caso of Srinivasa Tha- 
thachariar v. Srinivasa Aiyanyar (l) re¬ 
lied upon by the respondont.s, the allega¬ 
tions in tlie plaint in that caso were in 
tho first place slightly different. Tho allega¬ 
tion tliero was that the plaintiff, the re¬ 
maining Thirbhakars, and tho other Ten- 
gaUi Sri Vaishnava Brahmins, who were 
counooted with the plaintiffs and who 
wore tho permanent residents of Srivilli- 
puttur, bad tlie exclusive right to the 


Adhyapakam Miras in the said temples. 
As the plaintiffs and tho romaiuiug Thir¬ 
bhakars were indicated in tho plaint as 
forming a special class apart from the 
other Tengalai Sri Vaishnava Brahmius. 
the learned Judges seem to have consi¬ 
dered that there was no objection to <i6- 
claring the rights of the plaintiffs and 
tho Tirbhakars forming a distinct sepa¬ 
rate o’ass, though the other ili-de:'ned 
remaining class was nob proved to have 
any right to the Adhyapakam office 
jointly with the first class. Further, all 
the remaining Thirtbakars were parties to 
the suit in tliat case either as plaintiffs 
or defendants. Tjastly, no objection seems 
bo have been taken on the part of tho de¬ 
fendants in that case to tho modification 
of the decree of tho lower Court so as to 
confine its scope bo the Thirtbakars, and 
no contention seems to have been raised 
that the whole suitought to be dismissed. 
In the present caso no distinction was 
made in tho plaint between tho two plain¬ 
tiffs who brought tho suit and the other 
members of the ill-defined Tengalai Naisb- 
nava community in the tlu'ee places. 
Secondly, the decree of the District Judge 
declares the right (l) of a person not a 
party to the suit, (2)of Vad igalai Acharya- 
purushas, and (3) of Vadagalais appointed 
to the Adhyapakam office by the Jeer, 
who wore not admitted in the plaint to 
be entitled to tho office (whereas in the 
Srivilliputtur caso, the plaint admitted 
that the Tiiirtliakars in wlioso favour llio 
decree of the Uinh Court was passed were 
ontitlod to tho office). Lastly, tho objection 
to tho passing of the deorco in favour of 
certain specified individuals alono found 
to be entitled to perform tho duties was 
taken in this caso in tlie first Court it¬ 
self. 

It is no doubt regrettable that all 
the labour of tho Courts over liis suit 
during the last 12 years ami more has bo 
bo thrown away without tho establish¬ 
ment of rights and facts whicli would be 
binding on a few persons at least, so as to 
prevent further litigation as between thorn 
in respect of those rights and facts. ]3ut 
it is clear to mo that the decree given by, 
the District Judge cannot be saiil to be; 
in favour of persons who form a small’ 
number out of a larger class. It is in 
favour of certain persons quite distinct 
on legal conception from the class of per¬ 
sons on whose behalf tho suit was brought, 
such legal distinctness being conclusively^ 
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estahlishefl by tho decree being in favour 
of some persons not included iu thafc class 
and even of a person not; ranged on either 
side as a party to the suit. I might hero 
,add that the District Judge seems to have 
fallen in error in holding that the Adhya- 
pakam servants to be appoin*- 0 d by the 
j'eer must necsssarily belong to the Toa- 
galai community. 

In the result, I would set aside the 
District Judge’s judgment and restore the 
decision of the Subordinate Judge 'vifch 
costs on tho plaintiffs in all the Courts. 
Tlie memorandum of objections is dis¬ 
missed with cots. 

Spencer, J. —I agree, 

s.n./h.k. Appeal allowc'J. 

A. 1. R 1918 Madras 632 
Sadasiva Aiyar and Spkncer, JJ. 

Appala Raja and others —Respondents 
—Petitioners. 

V. 

Bangappa Xaicker and oi/i(?rs—Appel¬ 
lants—Opposite Parties. 

Civil Misc. Potn. No. 2358 of 1916, 
Decided on 13th February 1917, against 
decree of High Court in Second Appeal 
No. 1198 of 1913. 

(a) Civil P. C. (1908), Ss. 109 and llQ— 
Easement right negatived by final decree of 
High Court—Real value of right for purposes 
of appeal can be ascertained only on basis 
of detriment which party claiming right 
would sustain by its being negatived. 

Where the subject-matter of a suit is an alleged 
easement right, which is negatived by the final 
decree of tho High Court, the real value of that 
right, for the purpose of an appeal to the Privy 
Council under para. 1, S. 110, Civil P. C., can 
be properly ascertained only on the basis of the 
detriment or injury which tho party claiming 
the right would sustain by its being negatived. 
And where the actual detriment or injury caused 
does not amount to Rs. 10.000, it is net a fit 
case for the grant of a certificate under para. 1 

s. no, Civil r. c. [Pcsa c i] 

(b) Civil P. C. (1908). S. no. Para. 2—Suit 

must involve rights and claims to property 
which rights and claims are worth Rs. 10,000 
and upwards. 

Paragraph 2, S. 110, is intended to extend the 
privilege given by para. 1 only to cases where a 
claim regarding rights of Rs. 10.000 or upwards 
in value is involved indirectly, though not dir¬ 
ectly. Para, 2 means that the suit must, to 
satisfy its conditions, involve rights and claims 
to property which rights and claims are worth 
Rs. 10,000 and upwards, not that the rights affect 
properties whose value is Rs. 10,000 and upwards. 

[P 633 0 1, 21 

(c) Civil P. C. (1908), S. no, Para. 3-Ca.e 
must involve question of general interest or 
importance. 

Under para. 3, S. 110, the case must involve a 
iiuestion of law of general interest or importance 


and not the .application of the law to the parti* 
cul ir fact^ of the case. [P 631 C 2] 

(dj Civil P. C. il908), S- no, Para. 2- 
“Property,” Meaning of. 

Pec Sad'iiiva Aijiar, •/.—Tho word "property" 
ill par.a. 2. S. 110, means rights in property in¬ 
ferior to full ownership where such infecior rights 
alone are the subject-matter in dispute 

[P 633 Cl) 

(e) Civil P. C. (1908), Ss. 109and 110—Sub¬ 
sidiary interest such as easement of incon¬ 
siderable value, attached to property of 
great value, in dispute—Value of property 
affected should determine right of appeal. 

Per Spencer, •/.—When some subsidiary In¬ 
terest, such as an easement of inconsiderable 
value attached to property of great value, is in 
dispute, the value of the property affected rather 
than the value of the subject-matter of the init 
should determine the right of appeal. Tho claim 
must be one “to or respecting property" of 
Ks. 10.000 in value, not a claim merely affectio* 
property of such value. [I? 034 0 2] 

T. R. Venkatarama Sastri and M.S. 
Vaidyanadha Aiya )—for Appellanfcs. 

V. Ramesam and .4. S. Viswajiadht^’^ 
for Opposite Parties. 

Sadasiva Aiyar, J.— This is an ap¬ 
plication by the plaintiffs (who were res¬ 
pondents before us in Second Appeal 
No. 1198 of 1913) for leave to appeal to 
the Privy Council against the judgment 
of this Court which reversed the decision 
of the Subordinato Judge ofSivaganga and 
dismissed the plaintiffs’ suit. The appli¬ 
cation for leave is based on the gronna 
that the decree of this Court 
subject-matter whose value was Ra* 10,00 
or upwards, in the Court of first instance 
and the subject-matter in dispute on ap¬ 
peal to His ^^aje9ty in Council is ° 
the same value and that, therefore, ® 
application fulfils the requiretneDl® ° 
para. 1, S. 110, Civil P. C. It is further 

alleged that the decree involves d|rec 

or indirectly some claim or question i 

or respecting property of like 
value, and hence it further or lO I 

alternative, satisfies the requireenfio I 

para. 2, S. 110, Civil P. C. U is 
contended that even if neither of I 

above requirements is fulfilled, the aPP ' I 
cation satisfies the conditions of P®rs • I 
S. 110, Civil P, C., namely, that thero 
a substantial question of I 

the suit on whioh it is advisable j 

there should be a pronouncement by t I 

Lordships of the Privy Council. I 

It may be remarked that in the P * . ’ I 

the subject-matter in dispute in the s i 

is valued at Rs. 300 for . 

jurisdiction. The court-fee ^ 

plaint is Rs. 11-8-0 which would cov 
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subjeob-matfcer of a value of about Rs. 140 
only. No doubt, the value for the pur¬ 
pose of calculation of couit-fees and the 
value taxed for the purpose of jurisdiction 
in respect of claims for declarations and 
injunctions do not afford in all cases the 
proper criteria for liniing out the value 
of the subject-maltor in dispute for pur¬ 
poses of asosrbaining svhether the require- 
raonts of para. 1, S. 110 are sabisliad. 
Now the subject-matter in dispute, in 
this case is the right of the plaintitfs to 
have the water of the Thalaigidangi pood 
and of the channel B for the irrigation of 
their fields. The real value of that right 
can be properly ascertained only on the 
basis of the detriment or injury which 
the plaintiffs would suffer if that right is 
negatived as it has been. The aflidavit 
jin support of the application for leave 
•mentions in paras. 14,15 and 16, that the 
plaintiffs have suffered (either by the de¬ 
creased value of the lands or by the de¬ 
crease of the annual average income) 
an injury whose pecuniary equivalent 
amounted to very much more than Rupees 
10,000. But the finding of the District 
Munsif, to whom this question was re¬ 
ferred by this Court for his opinion (which 
wo accept) is that the actual detriment or 
injury caused to the plaintiffs does not 
amount to Rs. 10,000 and is negligible so 
far as pecuniary value is concerned. It 
seems to me, therefore, that so far as 
para. 1,S. 110, is concerned, tins casedoes 
not fulfil the requirements thereof. 

Then Mr. Venkatarama Sastriar argued 
that the requirements of para. 2 are ful¬ 
filled because though the subj3ct.matter 
of the suit and the subject-matter in dis¬ 
pute on appeal to His Majesty in Council 
may be less than Rs, 10,000 in value, the 
decree of this Court involves a claim “res¬ 
pecting” irrigation of lands which lands 
are worth more than a lakh of rupees. If 
the word “property” in para. 2, S. 110 
be given the widest meaning and if the 
word “respecting” is also given a very 
wide interpretation, the above argument 
has no doubt much force. But in con¬ 
struing the word “property” in para. 2, 
we cannot lose sight of para. 1, S. 110, to 
which the second is an alternative. I think 
“property” in para. 2, S. 110 means 
rights in property inferior to full owner¬ 
ship where such inferior rights alone are 
the Bubjeot-raabter in dispute. Hence 
para 2 means that the suit must, to satisfy 
its conditions, involve rights and claims 
1918 M/80 & 81 


to property which rights and claims are 
worth Rs. 10,000 and upwards. I am 
fortified in this view by the decision of 
Sir Lawrence Jenkins. G. J., and Rus¬ 
sel, J., in De Silva v. De Silva (1). The 
case in Ajuas Koocr v. Mt. Lutee/a (2) 
also lends support bo this view as being 
the only reasonable view of the law on 
this point. No doubt the provisions of 
para. 2, S. 110 had not been enacted on 
the date of that decision, bub I think 
para. 2 only intended to extend the pri¬ 
vilege given by para. 1 (in so far as it 
enabled an appeal to be filed even though 
the dispute directly involved in the liti¬ 
gation sought to be taken up to the Privy 
Council was less than Rs. 10,000) only 
to cases where a claim regarding rights 
of Rs. 19,000 or upwards in value is in¬ 
volved indirectly, though nob directly. 
Whether directly or indirectly involved, 
ou the question, however, as to what is 
the thing wliich should bo Rs 10,000 or 
upsvards in value so as to justify an ap- 
peal to the Privy Council, I think that the 
case in Ajuas Kooer v. Mt. Lutcefa (2J 
furnishes an authority which is entitled 
to groat respect. 

Coming to para. 3, S. 110, I have con¬ 
sidered in the case in Ayya liaghunatha 
V. Tliirunialai Echambadi (3) the ques¬ 
tion as to what should be the nature of 
the substantial point of ia.v of general in¬ 
terest invovied which would justify a 
certificate being granted under 0. 45, 
R. 3, last clause sul)-'o.l read with S. 109, 
Cl. (c), and tho last paragraph of S. HO. 
In this case, the only (juestion of law 
really involved seem to come under a few 
heads, one of them being whether Old¬ 
field, J.. and myself were right in stating 
in our first judgment in this case that no 
plea of lost grant was put forward by the 
plaintiff's. The other questions as to the 
extent of the right of tho Government to 
regulate the flow of water for irrigation 
and as to whether the plaintiffs are en¬ 
titled to a prescriptive right by suffi¬ 
ciently long enjoyment are questions 
which (so far as they involve questions of 
law) have been considered in severalcase.s 
both by the Privy Council and by this 
High Court and I do not think that any 
new question is involved in this case 
which makes it desirable to have a fresh 
pronouncement from their Lordships of 

1 . (1901) 6 Bom L R 103, 

2. (1872J 18 W R 21. 

3. (1915) 31 I C 46. 



G34 Madras 


Nachimuthu V. Andiappa 


1918 


the Privy Council. Mr. Venkatarama 
Sastriar argued that the persistence and 
keen lighting spirit displayed by both 
his clients and their opponents in this 
litigation show that large substantial in¬ 
terests are really involved in the suit, 
substantial both as regards the pecuniary 
value of the interests and the legal ques¬ 
tions of general importance involved. I 
am not, however, satisfied that the per¬ 
sistence and keenness may not be duo 
more to sentimental considerations and 
to the not uncommon spirit of factious 
rivalry between land-boldera td neigh¬ 
bouring villages. I would, thero^ore, re¬ 
fuse this application and dismiss it with 
costs. 

Spencer, J. —On the first point, it is 
clear that the subject-matter in dispute in 
this case is not of the value of Hs. 10,000 
or upwards. It was found by both the 
lower Courts, whose decisions of fact are 
binding on this Court in second appeal, 
that no material diminution of water 
supply to which the plaintifis were en¬ 
titled had been caused by the defendant’s 
acts, and that no damage had been caused 
thereby to tlie plainlilfs’ lauds, I rbink 
that the extent to which the property 
would be deteriorated in value by the 
decision of this Court remaining un¬ 
reversed is the proper criterion by which 
the value of the subject-matter of this 
suit should be tested: see Ajtias Kooer 
v. Mt. Luteefa (2). Mr. Venkatarama 
Sastriar, however, argues on the second 
point that the case falls within the words 
of part 2. S. 110, Civil P. C., and that 
the 

“deore© or final order involves directly or in- 
dirc^ctly some claim or question to or lesp^ctiog 
property of the like amount or value.” 

In De Silva v. Silva (1) an extreme 
case was suggested of a suit for a share of 
the value of Rs. 100 in an estate of the 
value of Rs. 10,000 being taken to the 
Privy Council. It was considered by the 
Court that if such an interpretation were 
placed upon the section, it would defeat 
the object of the section which is to pre¬ 
vent small claims from going to the Privy 
Council. X consider that it was not in¬ 
tended by the legislature that claims of 
triding value should be taken up to the 
Privy Council unless the property directly 
or indirectly involved in the result oi the 
litigation is of Rs. 10.000 in value or up¬ 
wards, and unless some substantial ques¬ 
tion relating to the right, title and in- 


teresb in such property is directly or io- 
direcbly decided thereby. 1 do not think 
it can have been intendel that when some 
subsidiary interest, such as an easement 
of inconsiderable value attached to pro , 
perty of great value, is in dispute the 
value of the property atTected rather than 
the value of thesuhject-matterof the salt 
should determine the right of appeal. 
The claim must he one “to or respecting 
property” of Rs. 10,000 in value, not a* 
cliirn merely affecting property of sachl 
value. Thirdly, I am not satisfied that 
any question of law of general interest or 
importance is involved in this case. What 
the Judges had to consi ier was rather 
the aj'piication of the law to the parti-, 
cular facts of the case that was hofora 
them. I, therefore, agree in refusing tha 
leave to appeal. 

S.N. It K. Certificate refused. 
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SVKNCER AND KRISHNAN, U- ^ 
(K. C.) Nachimuthu 
•Ai)pellaDt. 


v. 


Andiappa Pillai —Defendant 

) n fc • iN i 

Second Appeal No. 1992 of l91bi * 

ded on 15bh August 1917 , against daorw 

Dist. Judge, Madura, in A. S. No. 

Paper Currency Act (1910). S. 

ry note offending S. 26—Suit on. | 

j—Note it mistible »t ackoow e g 
id plaintiff may amend plaint—Pr® 

'n«it S. 

Where a promissory note offends 
.per Currency Act, no suit can be ^ «i c 9) 
the note itself: 40 Mad 6S6, Foil, t of 

Bata suit will lie on 

tioo and the note mav be admittedio ^ 

acknowledgment. A flainiiff 8h< ’loint. 4® 
rpose, be permitted to amend bis. 
ad. 727 and 40 Mad. 585. F d. p 535 C ll 

[P 634 C i. ^ iiaot. 
4. Krishnnswami Aiyar for ApP® 

C. V. Ananthakrishna Aiyar-lot^ 
indent. 

Judgment.—In this 

[strict Judge-held that the suit a® » 

as not maintainable as the 

aisODO which offended against _;jbt: 

jrrency Act. That was °*®**’'^ 

e Chidambaram Chettiar y. ^^0 

hevan (1). Bub we tbr, 

[strict Judge should have al o n*»yeJ 
aintiff to amend his cf 

d base his suit the origin— 
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action in the oitcumstances of this case, 
as no objection was taken to tUe suit in 
the First Court. Tne question as to whe¬ 
ther the plaintiff's suit on tne original 
cause of action would not be maintain¬ 
able in whole or part, having reference 
to the observations in Shanmuganatkix 
Ghettiar v. Srinivasa Aiyar and in 
Gnidambaram Ckettiar v. Ayyasami 
Thevan (i), and wUetner bis suit will be 
barrred by limitation, are questions bo be 
decided by the trial Court alterevidenco. 
We may observe that there is nobhiug in 
la.v to [irevent a note offending against 
S. 2(5 being admitted in evidence as an 
acknowledgment. We set asiae blie decree 
of the District Ju.lge and remand the 
case to the hrst Court for Iresh trial. 
iFlainlitl will have leave bo amend his 
plaint as advised in three weeks from the 
date of receipt of this order by the lirst 
Court. All costs will abide and follow 
the result. 

_S N./R K. _ _ Appeal a li p wed . 

2. (l'Jl7; 4U .Mid7-27=a5 i U 4ie. 

A. I. R. 1918 Madras 635 (1) 

Oldfield and Bakkwell, JJ. 

Visuvendra Uiirtaa Stonniar of Sode 
Mutt —Plaintiff—Appellant. 

V. 

National InsuranceCo. Ltd., Calcutta 
— Defendants—lies pendents. 

Civil iMiso. Appeals Nos. 05 and OG of 
1916, Decided on ‘dOth January 1917, 
against orders of 8ub. Judge. South 
O.kuara, in Original Suits Nos. bS and ti7 
of 1914. 

Civil P. C. (1908) S. 20 (c)—Suit to re¬ 
cover money due on Life Insurance Policy 
—Sjit can lie at place of death of insured 

A sail to recover money due oti a Life lusa* 
rauce Policy cau ba iu8i.Hutei iu tbe place where 
Ibo lueuC'-'d died; tor diato iu buoq casos id part 
of t^o cauBd of action withiu the mt-a'iiai^ of 
8 . 20. [lead v. Dro vn, (1880) 22 Q. B. D. 128; 
auU Gailland v. Champion, (17u7; 7 T. li. 2^6 
b'oU [P G36 0 2] 

B. Sitarama Row —for Appellant. 

T. Rangackariar\ V. H .mesam and 
A. V. Seshayya —for Respondents. 

Judgment.—The question is whether 
plaintiff’s suit broight to recover on 
Policies of insurance issue! by Com¬ 
panies having their offices outside South 
Canira, were properly brougnt in the 
Dir>triot. The lower Court held that they 
were not. It is argued first that plain¬ 
tiff could sue in South Oanara, because 
the companies’ acceptance of the policy- 
holder’s proposals was completed only 


by their communication to tfie plaintiff 
bhoro. The lowei Court did not find on 
the question \s hero the comn unicution 
took place, bec.iuse tins contention was 
not relied on before it. For the same rea¬ 
son wo cannot consider it in ai)peal. 
Next, it is contended that plaintiff could' 
sue in South Cauara, because the policyl 
holder died there, and liis death was part| 
of the cause of action in eacli case. This 
conio.ition is in accordance with the do-' 
tiQitioQ of the term ‘cause of action”' 
contained in Head v. Brown (1), which' 
Courts in this country ba\e aaopted so 
frequently that wedo not Itei ut jilerty 
bo depart lioiu it. It is, moreover, siip- 
pjrteJ directly by GaitUmd v. Cnampion 
(2) and IS consistent with tlie lofcrence 
to a i>urD of the cause ot action in S. 20, 
Civil P. 0. We, therefore, accept it. 

In these circumatunces we do not deal 
with t.he aiteinatvo suggestion that the 
cauab of ac.ion aiuso ii> pmf. wliciothe 
proposal was tiia ie h\ the insuioi per^on 
to the company, or with tlie suggestion 
male iu appeal against order No. 96 of 
1916, that It Nvas m consetiuen-je of a 
special term in the policy coriStituted by 
tne pa>iueuCof the first premium. The 
appeals are accordingly alIov\ed, the 
lower Courts’ decision being set aside 
with a direction to accept the plaints on 
re-preseutation and deal with them ac- 
cording to law. Costs in tliis Court and 
in the lower Court to data w ill be co^ts 
in the cuisoand be provide! for in the 
decrees to oe passed. 

S.N. /R ic. __ _fippeal -i allowed. 

1. (1889) 22 Q'b D 128. 

2. (1797) 7 T R 205. 

A, I. R. 1918 Madras 635 (2) 

Ayling and Napier, JJ. 

Venkataytri Paltar and another — 
Plaintiffs—Appellants. 

v. 

Manavikrama, Calicut— Defendant — 

— Respondent. 

Second Appeal No. 632 of 1915, Deci¬ 
ded on ‘28th February 1917, against de¬ 
cree of Suh.Judge, South Malabar, in 
Appeal Suit No. 457 of 1914. 

MolabAf Ltiw ~~ Adinia or unubhavam 
tenure. 

laahoDability is a charactorietic of aJima or 

'auubhavani teuuro, [p (_ 3 q q 

0. Madhavan Naii and P. Appa Nair 

— for Appi 1 dill8. 

G. V. Ananthakrishna Aiyar —for Res¬ 
pondent. 
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Judgment.— Counsel for appellant 
argues that the lower appellate Court 
was wrong in holding that inalienability 
is a condition of adimayavana tenure and 
contends that the decision in Ukkandath 
V. Puliyahot Kunhi Kuttan (1) of Sada- 
siva Aiyar and Ilannay, IJ., relied on by 
the Subordinate Judge, proceeds only on 
a consideration of the terms cf the parti¬ 
cular document in that case. We are 
clear on a perusal of the judgment and 
record that this is not so. The decision 
of the Sudder Court in its proceedings 
dated 5th August 1856, which is quoted 
at p. 307 of Moore’s Malabar Law, has 
been referred to as authoritative in two 
jtiilaments of this Court, Theyyan Nair 
V. Zdmorin of Calicia (2) and Achuiha 
Menonw. Sankaran Nair{S) and lays 
down in unmistakeahle terms that inali¬ 
enability is a characteristic of adima or 
anubhavam tenure. It has not been se¬ 
riously argued that any distinction is to 
he drawn in this respect between tenures 
termed adimayavana or anubhavam and 
as shown at pp. 195-0 of Moore’s 5Iala- 
bar Law this nomenclature merely varies 
with tlie caste of the grantee ; vile, also 
Theyyan Nair v. Zamorin of Caliout (2). 

The only other point sought to be 
argued is one of estoppel based on the de¬ 
fendant’s receipt of michavaram from 
plaintilTs. This was not raised in either 
of the lower Courts and we cannot allow 
it to be set up in second appeal. The 
second appeal is dismissed with costs. 

S.N./R.K. _ Appeal dismisaed. 

1 . (1915) 27 I C 10. 

2. (1904) 27 'Shi 202. 

3. (1913) 3G Mad 380=12 I C 1007. 
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Sadasiva Aiyar and Spencer, JJ. 

C. Jagannadha Mudaliar —Plaintiff— 
Appellant. 

V. 

Neervoy Audiah and others —Defen¬ 
dants—Respondents. 

Second Appeals Nos. 1150 to 1165 of 
1914, Decided on 28th February 1917, 
against decrees of Dist. Judge. Chingleput, 
in A. S. Nos 293 to 308 of 1913. 

(a) Madras Estates Land Act (1908)—Dec!-* 
sion in suit for reot under Madras Rent 
Recovery Act is not res judicata in suit for 
rent under Madras Estates Land Act- 
Madras Rent Recovery Act (1865). 

The dcoisioQ and fiodings of a Revenue Court 
as to the proper terms of a pattah in suits 
brought under the Madras Bent Recovery Act, 
1865, for 'releasing attachments madeby the 


landlord for recovering arrears of rent are not 
res judicata in a suit for rent under the Madras 
Estates Land Act. fP 637 C 1] 

(b) Landlord and Tenant—Rent—Remit* 
sion of, is matter of grace. 

In the absence of any custom or contract, re* 
mission is a matter of grace. 

Whore a muchilika executed by the tenant 
contained the clause, “no remission need be 
given unless it is found that there was savi or 
bef'du without my fault:’* 

Held : that the tenant was entitled to claim 
remission for savi when he was not at fault. 

[P 637 0 2) 

(c) Madras Estates Land Act (1908), 

S. 13 (3)—Tenant —Improvements by—Land¬ 
lord cannot ask special rate of rent for 
garden and second crop. [P 637 C 3] 

Under S. 13, Cl. (3,), Madras Estates Land 
Act. a landholder is not entitled to claim special 
rales for garden and second crops raised on Ibe 
land with the aid of water obtained by improTi* 
ments efiected by the tanants at their own ex* 
ponse. 


Where rents are being paid according to the 
recognised larams of the lands in the estate, 
landlord cannot, in the absence of any 
to that effect supported by consideration, clsun 
a higher rate of rent for special crops railed oy 

the tenants with the aid of improvemanw effectea 

by them at their own cost* I 

S. Srinivasa Aiyangar S. Go- 

palaswami Aiya7igar—iox Appellant 
L. A. Govindaraghava 
Veerararaghava Aiyar, M- 
saradhy Aiyatigar and U. Devaraj 

Naidu—(or Respondents. 

Sadasiva Aiyar, J-These seconds^ 

peals have arisen oub of 
brought by the Receiver of the Ka 

Estate for the recovery of ^nincg 

due from the tenants of different ° ^ 

io Madanambedu village in the j 
Taluk of the said estate 
Faslis 1319 to 1321. The legal 

(or questions of conscruotion o 
ments) arising in these second 
are: (l) whether the on 

entitled to remission for Fasli , . .jj 
account of savi, ( 2 ) whether t ® jqj 
is entitled to charge special ^ . 3. 
garden crops raised by the e 
with the aid of the water of *“^ 90 , 

dug at the tenant s own , 

(3) whether the plaintiff >3 
make any charge for a second 
on wet lands by the 

( 4 ) whether in ten of these 
against ten sets of defendants, 

tions relating to remission ° the 
special rates for garden crops ao 
charge for second crop /Jecisi®® 

in the plaintiff’s favour bv 

Ex, B in suits brought m 
said ten sets of tenants in t e 
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Court of the Chingleput Deputy Collector 
under the old liont Recovery Act of 1865, 
these suits having been brought for the 
release of the attachments made by the 
Kalahasti Estate for recovery of arrears 
of rent for Fasli 1309, and the suits being 
based on the grounds (among others) that 
the pattahs tendered to the tenants were 
improper as containing terms providing 
for rents at higher rates for special crops 
and for recovery of rents for raising 
second crops, etc., and that no remission 
was given for savi. 

I shall deal with the fourth point first. 
The findings in the decision Ex. B, were 
given in suits brought under Act 8 of 
1865, which Act did not empower 
the Revenue Courts to entertain suits 
for rent. The present suits are suits 
for rent over which jurisdiction was 
given to Revenue Courts by the Estates 
Land Act of 1908. In Second Appeal 
No. 2574 of 1913 decided by Wallis, 
C. J., and Ayling. J., it was lield that 
the findings of a Revenue Court as to 
the proper terras of a pattah in a suit 
under Act 8 of 1865 were not res judicata 
in a suit in the same Revenue Court filed 
under the Estates Land Act for recovery 
of rent. I must therefore find this fourth 
'point against the plaintiff. As regards 
the first point (remission for savi), the 
dispute between the parties is whether 
remission for savi is a mere matter of 
grace on the part of the landlord or 
whether the tenant is entitled to it 
(wholly or proportionately as the case 
may be) as a matter of right, where it is 
established that the crops have become 
wholly or partly savi without the tenant’s 
fault. The answer to this question has 
to be based on a consideration of the 
contract between the parties (as gather- 
able mainly from the pattas and muchi- 
likas which have prevailed) and the 
custom of the zamindar. The relevant 
portion of the muchilikas (see for example 
Ex. l) which have been executed by tbe 

tenants is as follows: 

“Out of the amount realised in respect of the 
lands in my bolding no remtEsion need be given 
unless it is found that there was savi (or wither¬ 
ing of crops) and becdu (waste) without iny 
fault.” 

Novv it cannot be contended by the 
landlord that if the land was left waste 
without the tenant's fault, he is not en¬ 
titled under the terms of the muchilikas 
to remission. Beedu and savi being placed 
on the same footing in the muchilikas. 


I think that according to the true con¬ 
struction of the pattas and uiuchilikas, 
the tenant is entitled to remission for! 
savi caused without his fault. Tlioughi 
the clause in question in the muchilikas 
is worded in the negative, it clearly 
implies the corresponding positive clause 
that remission should bo given if the 
opposite state of facts is established. 
The Deputy Collector says iu bis judg¬ 
ment: 

“The karnam of the village P. W. 2, who has 
been in the estate service for 20 \tars, says that 
it is usual to grant remissions and 1). NV. 1. who 
is the manager of tbe village having au ex¬ 
perience of about 50 years, also says that the 
proprietors used to grant remission. From the 
evidence on both sides it is clear that there was 
much savi in fasli 1319 due to want of rains aud 
not to raiyats’ negligence.” 

And then he finds that the raiyats are 
entitled both according to the terms of. 
the muchilikas and according to custom, 
to claim remission. I think he is right 
and I decide this first point also against 
tlie plaintitY-uppollant, though in the 
absence of muchilikas, it seems to be me 
law that 

“remission is a matter of gr.ica and it would, 
require very strong evidenco to show that' 
remission can be claimed as a matter of right, 
see Arunach'ilani Chettiar v. Man'jalatfi (1), 
quoting Chettiar v. Tirunagavalli (‘2).| 

As regards the remaining poiuls 2 aud; 
3. I think that S. 13. Cl. 3. Estates l^and, 
Act, as interpreted by the decisions of; 
this Court negatives the plaintifi s right; 
to claim special rates for garden and' 
second crops raised on lands w’ith the aid 
of w'ater duo to improvements ellectod at 
the tenant’s own expense. The finding 
of fact in this case is that the cultivation 
of such crops is duo solely to such im¬ 
provements: see on this point Parama- 
swami Iyengar v. Pusala Thevan (3), 
Arumugam Cheity \, Paja Jaga Veera 
Rama Venhateswara Ettappa (4), Uag- 
hava Naidu v. MuihiyaUt, Naidu (5), 
Arumugain Cheity v Jagaveera Rama (6), 
Mallikarjuna Prasada v. Vemidapalli 
Suhhaya (7), ArunachalamChetty v. Syed 
Ahmed A^nbalam (8). Of course if tliere 
was a contract to the contrary for con¬ 
sideration before the passing of the 
Estates Land Act. such contract would 

^r.'riyiT) ro"~Mad 6.10=:35 I U 329. 

2. (1903) 13 M L J 377. 

3. (1910) 5 I C oil. 

4 (1905) 28 Mad 441. 

5. (1015) 20 I C SCI. 

0. (lOli) P5 Mad 131=8 I C 330. 

7. (1918) 36 Mad 4=10 I C C8. 

8 . (1915) 31 I 0 539. 
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be vali.i: see Govind Doss v. Giirram 
Chinnappa Naidti (yj. i^osucu concracfc 
has been estabhsheJ in r.his case, ii at 
least the lamls on which the wells bad 
been dug were poramboke lands at the 
landlord’s disposal, his not charging rent 
for the sites of the wells dug by the 
tenatjrs may be taken as sullicieut consi¬ 
deration for the agreetnent to pay en¬ 
hance 1 rates for special crops due to the 
wells; see Govind Doss v. Gurrani 
Chinnappa yaiau (U>. But the evi¬ 
dence ol P. W. 'J in this case is as fol¬ 
lows: 

“Tbe rai}iats have du" wells in their dry lands 
from ibfir mods. It. is impossible to raise special 
crops \sitbout uell water. There are no zamin 
wells in the village.” 

Where, again, the rent claimed does 
not defiend on the classification of tbe 
lands held by tbe beuitts into tarams on 
which fixed money rents according bo the 
area have to be pai l, it may be argued 
fairly that the payment at a higher rate 
for special crops is not an enhancement. 
But the evidence in these cases clearly 
]>roves that rents have been fixed accord¬ 
ing to the recognize 1 tarams on the lands 
in the estate. Tiie right, therefore, to 
enliance such ordinary taram rent into a 
special higher rate of rent in respect of 
special crops raised by the tenant with 
tbe aid of b s own improvements must be 
supported by a contract supported by 
consideration, usage being of no avail: 
Paramasivami v. Pusala Thevan (3) and 
Fischer v. Kamakshi Pillai (lO). In the 
result, these second appeals are dismissed 
with costs. 

Spencer, J.—I concur. 

S.N _ Apjieals dismissed. 

9. (1915) 27 I C 8’69. 

10. (1898) 21 Mad 136. 
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Abdur Rahim and Napier. J f. 

Pangasami Goundan and others — 
Accused — Petitioners. lu re. 

Criminal Revn. No. 819 of 1916, De¬ 
cided on 20ch March 1917, against judg¬ 
ment of 1st Class Sub-Divl. Magistrate, 
Erode Divn, in Criminal Appeal No. 29 
of 1916. 

Penal Code (18601, S. 428—Accused cutting 
off ears of asses at base affecting bearing are 
guilty. 

Where tbe accused cut the ears of two asses 
clean off at their base so as to affect the hearing 
of the animals: 

Held: that they were guilty of “maiming” 
tbe animals within the meaniuR of S. 428: 35 
Mad. 594 and 34/. C. S13, Foil. (P 638 C 2] 


A. Sritangachari for T. Rangachariar 
—lor PetiDioner. 

E. R. Osborne —for the Crown. 

Order. —As regards the convictioni 
under S. 428, I. P. C. we do not think 
that it is wrong. The accused cut the 
ears of two asses clean off at their base 
and it is contended that this act does 
not amount to ‘ maiming” within thet 
meaning of S. 4z8. We have a decisioDl 
of this Court in Marogowdha v. 5ri. 
7iivasa Rangachar (l), where it was held 
that the cutting of the ears of a 
horse amounted to an offence of maiming 
within the meaning of the Penal Code. 
That also seems to be the viev^ taken in 
Anna Laxman Bhin^ade v. Emperor (i), 
altbougli in the latter case, because the 
animal’s ears had net been wholly cat 
off but only a portion of the ears had 
been cut, it was held that the offence was 
not one of maiming. But here the ears 
have been completely removed and tbe 
case falls within the ruling of Marogow¬ 
dha V. Srinivasa Rangachar (I). Snob 
an act is likely to affect the hearing of 
the animal and it certainly amounts to 
mutilation. The fine of Rs. 50 passed 
on each of accused 1 and 2 seems to os 
to be rather heavy. While wo uphold 
tbe conviction we reduce the sentence of 
fine to a fine of Rs. 25 each. We do not 
think we should interfere with the con¬ 
viction of the accused 4 and 5 for hurt. 
An objection is now taken that this of¬ 
fence was not committed in the course of 
the same transaction as the offence uoder 
S. 428. This point was not raised be¬ 
fore the Magistrate nor is it mention 
even in the grounds of the revision P® *' 
tion. We do not think that an objecti^ 
of this nature should be allowed to 
taken for the first time in revision, abe 
balance of the fines will be refunded * 
paid. , 

S N /r.K. Fine reduce^ 

1. (1912) 35 Mad 694=12 I 0 90. 

2. (1916) 34 I 0 973. 
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Krishnan, j. 

Chandra Goundan and others "Pefen 
dants—Petitioners. 

Palayiiappa Goundan others^ 

Plaintiffs— Opposite Parties. 

Civil Revn. Petn. No. 1087 °( 
Decided on 11th September 1917. 
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Civil P.C.(1908).Ss. 115, 148 andl51,0.9 
R. 13 and O. 43, R. 1 (d)—Exparte decree— 
Order setting aside decree on defendant 
paying costs by certain date—Court has 
jurisdiction to enlarge time—Order refusing 
application for tinie—Revision lies. 
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The words of 0. 9. R 13 . should not bo con¬ 
strued too narrowly. IP ^ 

Where an ex parte decree is set aside on condi¬ 
tion of the defendant paying his adversary’s 
costs in Court within a specified time, the Court 
has jurisdiction ito vary tbe order subseciuently 
by enlarging the time in its discretion 

tP G39 C 23 

Such power is vested iu Courts by the combined 
©fleet of Ss. 148 aud 151, A. I. R. 1915 Mad. G) 
and 36 AIL 582. Dist, [P 639 0 2j 

The High Court can interfere with an order 
passed under O. 9, R. 13, refusing to extend tbo 
time for payment of costs as a preliminary to the 
setting aside of an ex parte decree aud it is not 
necessary for the aggrieved patty to wait until a 
formal order is passed dismissing bis original peti¬ 
tion and then appeal against it. [P 639 C 2} 
Obiter .—If a Court passes a final order reject¬ 
ing an application under 0. 9, R. i3, for non- 
compliance with the terms imposed, it may he 
that an application by way of review will be re¬ 
quired to enable the Court to put it on tbe file 
again and pass fresh orders thereon; aud an ap¬ 
plication for extension of time made after tbe 
passing of such final order may be treated as an 
applicatien for review, [P 610 C 2] 

On an application to set aside an ex parte decree 
tbe Court passed the following order, "I shall 
restore the suit to file if the defendants pay into 
Court the entire costs of the plaintiff except tbe 
institution fee aud also the respondent's costs of 
this application on or before 7th April 1916.” The 
costs wore not paid by that date and the defend¬ 
ants again applied for rehearing of the suit on the 
merits offering to pay tbo costs into Court and 
praying to be excused for the delay. The Court 
refused to grant the prayer on tbe ground that it 
had no jurisdiction to do so; 

i/efrZ. (l) that the latter ; application was one 
virtually for extension of time and that the Court 
bad jurisdiction to entertain itundcr Ss. 148 and 
151, l2) that against such an order a revision 
petition lay to the High Court. [P 640 0 23 

T. M. Krishiiasioami Aij/ar —for Pebi- 
tiooers. 

G. S. Tia,mchandra Aiyar —(or Oppo¬ 
site Parties. 

Judgment. —A decree wae passed ex 
parte against the parties in Original Suit 
No. 533 of 1915 by the District Munsif. 
Krode, and they applied toget it set aside 
under O. 9, R. 13, The Munsif, after 
hearing the parties, passed an order stat¬ 
ing: 

"I shall restore the suit if the defendants pay 
into Court the entire costs of tbo plaintiff except 
tho institution fee, and also tbe rospondonts’ 
costs of this spolioation on or before 7th April 
1916.” 

The costs were not so paid, but on the 
let April petitioners applied again to have 
the suit restored to the file and re-heard 


on the merits, stating that they \yer 0 
ready and willing to piy the costs into 
Court as ordered and that their fiiilure to 
do so in time was due to tlieir not hav¬ 
ing known of tlie order in time. The 
Munsif has treated this application as, in 
substance, one for extension of time and 
though he found that the cise was one 
eminently fit for granting an extension, 
he held he had no power in law to grant 
any extension and dismissed the petition. 
The revision petition to this Court is 
against this dismissal. Even under the 
old Code, their Lordships of the Privy 
Council held in a case under S. 540 of the 
Code that the Court had power, apparent¬ 
ly an inherent one, to grant extension 
of time to furnish security on application 
made for it, whether after or before the 
expiry of the time first fixed: see Badri 
l^arain v. Shco Koer (l). They held 
that the power existed in s]ute of the 
words in llie section, 'the Court shall 
reject the appeal.’ The Allaliahad High 
Court has applied this view to S. 10, 
Cl. (‘2). Court fees Act, in Ohunni Lai v. 
AjiuBua Prasad (2) and this Court has 
followed that ruling in Suhrahmanyam 
V. Bamasawmy (3). It follows, there¬ 
fore, that even if O. 0, R. 13, stood by 
itself,applying the same principle it must 
be held the Court had power to grant the 
extension in the present case; and S. lol, 
of the Code expressly saves such inherent; 
posvers. 

The new Code has. however, enacted 
S. 146, which expressly gives powers to 
Courts to enlarge from time to tiino the 
period originally fixed for the doing of 
any act proscribed or allowed by the Cole. 
There can be no doubt that tho act that 
tbe defendants had been directed bo do in 
the present ease, viz., to pay the costs 
into Court, is an act allowed by the 
Code, for R. 13 says that the Court may 
impose su.h terms as to costa, payment 
into Court or othersvise as it thinks fib. I 
am of opinion that the words of R- 13, 
should nob be on construed too narrowly] 
and that they are wide enough to cover 
the present case. The same view was 
taken in the case of Jagarnath Sahi v. 
Kainia Prashad (4) iu similar circum¬ 
stances. The case iu Moideen Kuppai v. 


I (1890) 17 Cal 512=17 I A 1 (P C). 
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Ponmi^wamy Pillai (5) citsd for the res- 
jiOQ lents is an entirely differonfe one, as 
the time sought to he extende.l there was 
the time tixed in a conditional decree for 
delivery of property on piymenb of a sum 
of money within a certain time. The 
condition or the act required was one 
whicli had notlving to do with the old 
Code hut was prescribed purely hy the 
decree and their Lordships held that 
Id8, did not apply. The present case 
jis in no way analogous to it. A similar 
case in Surayijan Singh \\ Barnbahal 
Tjo.l (6) was ilistinguished inthesameway 
by the learned Judges in Jagarnatk Sahi 
V. Kamtii Prasiiad (4), the case above 
cited, [f the Court had passed final orders 
rejecting the application under R. 13 for 
non-complianco with the terms imposed, 
it may bo that an application by way of 
jreviesv will be reijuired to enable the 
jCourt to put it on the file again and pass 
Jrosh orders thereon. If it were necas- 
yary to do so, I think the application of 
the petitioners of the i8th April may 
;well ho treated as an application for re¬ 
view. But I am of opinion that in the 
jjresent case it is not necessary to do so, 
as I consider that their first applicition 
was still pending when they applied again 
on the 13th. The wording of the first 
order of the Munsif, viz.. “lshall restore” 
seems to contemplate a further order even 
for the purpose of sotting aside the decree. 
The order did not go on to say that if the 
condition was not cotnplied with the ap¬ 
plication was to stand dismissed. Though 
dismissal may be the natural result of 
the failure to comply with the condition 
imposed, if no other orders are passed 
before the petition is finally rejected, it 
does not follow that the petition had been 
disposed of by the mere noncompHance 
without final order of rejection being 
passed. No such order was passed in this 
case. The petition, therefore, may well be 
treated as pending on the 18th April 
when the second application was male 
and that the Court was still seized of it. 

I am therefore, of opinion that the lower 
Court was wrong in thinking that it had 
no power to grant further time. Res¬ 
pondents’ vakil has urged that even if 
that be so, I should not interfere in re¬ 
vision and correct the mistake, because he 
says the order sought to be revised should 
be treated as one finally rejecting the ap. 

5 A l R 1915 Mad 69^26 I C 68 

6 (1913) 36 All 632=21 I 0 635. ‘ 


plication to set aside the ex parte decree 
and is ai)pealabl0 as such to the District 
Court under 0. 43, R. 1, Cl. (d), and ho 
relies upon the same case above cited in 
Jagarnatk Sahi v. Kamtaprashad (4). 
In that case, the matter was taken up to 
the High Court by way of appeal against 
the formal order which was finally passed 
rejecting the petition under 0. 9, R. 13. 
Against that order, an appeal clearly lay. 
In the present ease, the revision is against 
the order which refused in terms ouly 
the extension asked for and admittedly 
there is no appeal against such order. 
At the time this revision petition was 
filed no final order rejecting the original 
application had been passeJ; it does not 
appear tliat any such order has been 
passed even since then. In bhess circum¬ 
stances, I do not think I should refuse 
to act in revision on the ground that peti¬ 
tioners should have obtained a formal 
order of dismissal of their original peti-^ 
tiou and appealed against that to tliej 
District Court. They were not bound tol 
get such an order. I am unable to treatj 
the order refusing the extension as apj 
order of dismissal of their original peti , 
tion for the purpose of getting rid of a! 
revision petition which is clearly well 
founded. I overrule the objection. le 
the result, I sot aside the order of the 
lower Court in I. A. No. 689 of 1916 and 
direct that Court to pass fresh orders on 

it according to law, giving a reasonable 

time to the petitioners for the payi^nt 
into Court of the costs ordered.^ The 
respondents will pay the petitioners 
their costs inthisCourt. The lowerConr 
will itself dispose of the costs in tna 
Court. 

S.N./r.k. Order reversed. 
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Ayling and Napibr. JJ- 

Bamanamnia and another — Defendan 
—Appellants. 


v. 


Bathula Kamaraju and others Plain¬ 
tiff and Defendant—Respondents. 

Second Appeal No. 916 of 

ded on 9t.h February 1917, against deor 
of Addl. Temporary Sub.Jadge, ‘ 

mundry, in Appeal suit No. 109 of 1 * 

(a)CivilP.C (1903), O. 21. R. 63 • 

38, R. 8—Order under O. 38, R- ® ** 
governed by O. 21. R. 63. . 

Orders passed under O. 38, R. S, ftf® no* 

jrned bv the provisions of O. 21. R- A it 

■,7i. not Foil. [P Ml Oil 
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(b) Civil P. c. (1908). O. 38, R. 8—Property 
released from attachment before judgment 
under O. 38. R. 8—Suit for recovery is not 
governed byLim. Act, Arts. 11 and 13. 

A suit to recover property that has been relea¬ 
sed fromattachment under 0. 38, R. 8, is not 
governed by Arts. 11 and 13, Lim. Act; such a 
suit is not one to set aside an order of a civil 
Court within tba moaning of Art. 13 and the 
existence of the order releasing the attachment 
before judgment is no bar to it. [P C4l 0 2] 

(c) Civil P. C (1908), 0.38. R. 8—Nature 
of proceedings—Order passed under R. 8 does 
not decide ownership. 

Order 33, R. 8 , only provides for the manner 
of investigation into claims to property sought to 
be attached before judgment, and an order passed 
under it is not final in the sonse of determining 
the ownership of the property in dispute even for 
the purpose of the suit in connection with which 
it is made. The efiect of the rule is uot to incor¬ 
porate all the provisions of 0 . 21 , and amongst 
them R. 63. [p oil C 1] 

P. Chenchiali and 5. Narasimlia Bao 
—for Appellants. 

T. Prakasam —for Respondents. 

Ayling, J, —Appellants’contention be¬ 
fore us is that the suit is barred under 
Art. 13, Lirn. Act. This article is clearly 
inapplicable in terms, since the plaint 
contains no prayer to alter or set aside 
any decision or order of a civil Court. 
Appellants’ Counsel, however,argues that 
jthe District Munsif’s order dated 6tb 
December 19L0, allowing his clients’ 
claim under O. 38, R 8 (attachment be¬ 
fore judgment), is governed by 0. 21, R. 
163, and unless set aside, will become 
'final: in which case it will preclude any 
proceedings against the same property in 
execution of the decree .subsequently ob¬ 
tained. Hence, whatever the prayer in 
the plaint, the suit must be treated as a 
suit to set it aside: otherwise it will not 
be maintainable at all. As authority for 
his proposition that O. 21, R. 63, governs 
orders passed in investigation under 
O, 38, R 8, Mr. Clienchiah relies on a 
ruling in Bisheskar Das v. Ambika Per- 
shad (1). This is, no doubt, direct autho¬ 
rity in his favour, but with all respect, 
[ am unable to follow it. O. 38, R. 8, 
simply provides for the manner of inves¬ 
tigation into claims to property sought to 
be attached before judgment: aud I can 
see no ground for holding that, as stated 
by the learned Chief Juabioe in the case 
above quoted, its effect is to incorporate 
all the provisions of 0. 21 and amongst 

0 (hheni R. 63- 

The manner of an investigation and 

"I.'AIRIUIS All 276=37 All 675=29 10 
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the finality of bbo order passed on the 
same investigation are two totally differ¬ 
ent things. In the al*sGnce of specific 
provision, I should be most loath to liold 
that an order passed under O. 3N, U. 8, 
was final in the sense of determining the 
ownership of the proi)0rby in dispute 
even for the purpose of the suit in con¬ 
nection with which it was passed. It 
would be both unfair and inexpedient bo 
drive a plaintiff into a fresli litigation bo 
establish a defendant's title to property, 
with a view t<5 attachment, before it is 
certain that lie will secure a decree under 
which to attach. In my opinion the suit 
as framed will He; and the existence of 
the order releasing the attachment be¬ 
fore judgment is no bar to it. It is not 
time barred. 1 wculd therefore dismiss 
the appeal with costs. 

Napier, J. —I agree. 

it is urged before us that Art. 13 is a. 
bar to this suit even though it is not in 
ferm a suit to set asi lo an order, the 
argufiient being that as an order has been 
passed releasing the property before judg¬ 
ment, that order must be set aside by 
suit before any relief can be obtained. 
The contention is that R. 63, O. 21 is 
made applicable to investigation of claims 
under O. 38, by R. 8. The case reported 
as Disheshar Das v. Amiika Pershad (l) 
is relied on. The dictum in that case 
does support this contention, bub it was 
not necessary for the decision and I think 
that the learned Judges, who give no 
reasons for their view, liave not realised 
the result of their view’, which is short¬ 
ly this that a plaintiff whose atbaohment 
has been raised would very likely have to- 
bring a suit for a declaration before he even 
gob bis decree in the first suit, and this 
decree might be useless to him if he never 
got that decree at all or unnecessary if he 
could levy execution more easily on other 
property of the defendant. I cannot 
imagine a more futile proceeding than 
such a suit with its first and second ap¬ 
peals going on contemporaneously with 
the main suits and its appeals. I am 
quite clear that R. 8 only applies the 
procedure of investigation in O, 21. A 
Court dealing with an application under 
O. 38 has only power bo order the pro- 
perty to bo placed at the disposal of tho- 
Court and conditionally attached, and it 
can only do this when it is satisfied that 
the defendant is endeavouring to disposo 
of the property. Of course it must b& 
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satis6ed that it is the property of the de¬ 
fendant and so a third party is allowed 
by R. 8 to make a claim, but the order 
passed un ler 0. 38 does not purport to 
decide conflicting claims but only the 
right to attach in the circumstances of 
the case. It is clear that Art. 11, Lim. 
Act dees not apply, because the words ‘at¬ 
tache 1 in execution of a decree” prevent 
tiiab. If R. G3 was intended to apply to 
prior attachments, one would expect to 
find Art. 11 worded in such a manner as 
to include these orders. Th*e suit is one 
to establish the right which he claims 
and is nob one to set aside an order If a 
suit in that form is proper wherean order 
has l)een made under R. 63, as is clearly 
indicatel by the rule itself, I do nob see 
why it is not the proper form of suit in 
this case and as the article does not bar 
it, I see no reason to assume that the 
order must bo set aside, or go to Art. 13 
to find a bar. The second appeal is dis¬ 
missed with costs. 

S. N./r.k. Appeal dismissed . 

A I. R. 1918 Madras 64? 

Abduu Rahim and Srinivasa 
Aiyangar, JJ. 

Sul haratna Mudali and others —De¬ 
fendants—Appellants. 

V. 

Balakrishnaswami Naidn —Plaintiff— 
Respondent. 

Second Appeal No. 1291 of 1915, De¬ 
cided on 3rd April 1917, against decree of 
Dist. Judge, Triebinopoly, in Appeal 
Suit No. 256 of 1914. 

Hindu Law—Succession—Dancing girls— 
Maternal grand-uncle's daughter is preferred 
to maternal grand uncle's daughter's son. 

Succession to the estate of a dancing girl is 
based more upon usage obtaining in the caste than 
upon any text of Hindu law, and according to 
that usage females take in preference to males. 
5 M. H. C. R. 161; 11 ^rad. 393: 2 M. II. C. B. 
56; 12 Mad. 214 and 13 Mad. 33, Foil; 12 Mad. 
277; 23 Mad, 171; 18 I. C. 601 and A. I. R 1915 
Mad 63, Dist. IP 643 C 1] 

Where therefore the succession is to the estate 
of a dancing girl, a maternal grand-uncle's 
daughter would be preferred to the maternal 
grand-uncle’s daughter's son. [P 643 C 2] 

K. S. Ganesa Aiyar —for Appellants. 

T. S. Bamaswami Aiyar —for Respon¬ 
dent. 

Judgment. —This appeal raises an in¬ 
teresting question as to' the succession to 
the property of a woman of the dancing 
girl caste. The deceased woman Palani 
inherited the property in dispute from 
her mother Nagu, w’ho inherited it from 


her mother Mottai, who again inherited 
it from her father Arunachellam. Am. 
nachellam had two brothers Ramaswami 
and Mathnrbhutham, and the question is 
whether Mathurbutham's daughter Seethai 
or Ramaswami’s daughter’s son Maruda 
Muthu Mudali is the heir of Palani. All 
the women appear to have followed the 
profession of a prostitute. That members 
of this caste are Hindus is certain though 
the ancient writers and their modern ex¬ 
ponents find some difficulty in fixing them 
in one cf the four castes; but whether 
they belong to the Sudra or fourth caste 
or to a separate fifth caste is immaterial. 
That male members of this casta are 
usually governed by the Hindu law and 
usage does not seem to have been ques¬ 
tioned, so also when female members 
marry and have children, as they some¬ 
times do, their family relation is governe 
by the Hindu law and presumably t 0 
ordinary Hindu law of inheritance wi 
govern succession to their proper^’®®- 
At the same time their female chil re 
may remain unmarried and become p 
fessional dasis without any degra^labio 
or stigma attaching to them 
they observe the caste customs. It is ^ 
known that at least in the Soubherri 
tricts they are supposed bo be -g. 

the idol of some temple and it ^ 
tion nob beyond dispute '^betbera. ^ 

such a marriage signified by jggt 

a bottu and thali by the archaka ^ 

they can contract a real marriage 
member of their caste. They 

virgins, are nob married women an 

become widows. . g 

We are led to make these 
for showing that there is 

as a dissolution of the the 

relationship between the member 

caste who remain unmarried an 
their trade and tbeir marrmd re 
who lead a respectable life. . ^ 
case of married or unmarried 
other castes, who have becoma ggt- 
by their immoral conduct, it ? jg ^ot 
tied that the natural relationship 

broken between such ordiu- 

their respectable relations and^ 
ary rule of the Hindu law of lu 
applies. But it will be seen at of 

that law, which is based .^^giation- 

legal marriage and consequential 

ship cannot be applied at all ^tioo^ 
without very considerable . oa^te. 

to the property of a woman of 


I 
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who except her owd ohildreo can or ii- 
narily have relations only through females. 
The rules as co s&ridhan obviously do not 
apply to such property and there is no 
other rule of succession laid down in the 
Smritis or by the commentators prescrib¬ 
ing the devolution of the property of 
women of this caste except it be the 
general rule “that to the nearest sapinda* 
the inheritance next belongs.” According 
to Vijnaneswara ‘sapinda’connotes merely 
relationship: see Acharadyaya Vivaha- 
prakatam. pj). 31, 32 and o5 of Setlur’s 
Edition. Translation 1, M. u. J. 75. 
Usage has therefore sprung up in this 
caste which permits alHiation of daughters 
and gives preference to females in mat- 
Iters of succession. 

This was recognised in one of the early 
cases in this Court, Kamakshi v. Nagarath- 
nam (1). There the two daughters of a son 
inherited the inirasi ollice of their grand¬ 
mother. On the deith of one of them 
her daughter was held entitled to her 
share of the olhce jointly with the aunt. 
The learnei Judges held that the rules 
of inheritance applicable to paternal pro¬ 
perty were applicable to succession to 
the property of the mother, treating the 
females as if they were males, as that 
was necessary from the nature of the 
case. 

It is to be observe! that the females 
80 inheriting the property take an abso¬ 
lute interest therein as a male. Appa¬ 
rently the learned .fudges thought they 
were applying the ordinary Hindu law 
of inheritance, with such modification as 
they thought necessary to suit the cir¬ 
cumstance i of the case; but we can find 
no authority in that lasv for such a mani¬ 
pulation. We think the correct basis 
was usage. In Venku v. Mahalinga (2) 
Muthuswami Iyer, J., after a review of 
the previous decisions concluded that the 
civil rights of the members of this class 
are to be adjudicated upon, in the absence 
of a positive rule to the contrary, with 
reference to the custom of the caste and 
the analogies of the Hindu law: see 
p. 399. Apparently on that analogy it 
has been held that a dancing woman and 
her daughters may constitute a joint 
Hindu family, Chalakonda Alasani v. 
Chalakonda Ratnachalam{3). In Multu- 

l. (l8G9-70j 5 M H C R 161. 

‘i. (1888) U Mad 393. 

3. (18G4'C5) 2 M U C B 5G. 


kannu v. Paramcsami (4) the same 
learned Judge held that by custom plura¬ 
lity of adoptions was recognized in the 
section of tlie caste whose practices were 
in question and that the adopted daughter 
succeeded in preference to and to the ex¬ 
clusion of the sou of another deceased 
adopted daughter. Evidently the right 
of ro[)reseQtatiou was not allowed to a 
daughter’s son. In Narasainia v. Cnnigu 
(5J it was held that the sister's adopted 
daughter was entitled to succeed to a 
deceased dancing woman’s property in 
preference to lier brother. This would 
be in accordance with the prirjciples gov¬ 
erning the devolution of the property of 
the female members of the caste, but the 
learned Judges based their decision on 
degradation being a ground of preference. 
They followed the decision of Sixasangu 
V. Minal (6) which ho-vever was not a 
case of succession to the property of a 
woman of the dancing girl caste, but of a 
married woman who became degraded by 
becoming a prostitute. 

Tins groun i of preference to succeed to 
a prostitute’s property is no longer law 
[Subbarayn Pillai v. Haynasarni PHlai 
(7!, Mandaram Nammaiya Chetty v. 
Maxidax-am Tkiruvcngadatkan Chetty (8), 
and Meenakshi v. M uniandi Panikkan 
(9)], but it is to be observed that these 
cases leave the law as to dancing girls as it 
was before, .\ctingtheii on the analogy of 
the cases decided in resjiect of the devo¬ 
lution of the property of dancing girls, 
we think Seethai was a preferential heir 
to her cousin's son. She is nearer n re¬ 
lation to the deceased and the ordinary 
Hindu law, which excludes females or 
prefers males to females, has no applica- 
tion to the case of dancing girls. This is 
also in acoordaucs with the consciousness 
of the parties, for it is said in the judg¬ 
ment of the District Munsif that the 
defendants conceded that there was a 
special custom as regards inheritance to 
property left by a dancing girl, under 
which heirs who are also dancing girls 
take the property of the deceased in pre¬ 
ference to male heirs. It is also clear 
that the ordinary Hindu law of inherit¬ 
ance is nob applicable to these parties, 

4. (1889Ti 2 Mad 2U. 

6. (1890) 13 Mad 133. 

6. (1889) 12 Mad 277. 

7. (1900) 23 Mad 171. 

8. (1913) 18 I C'GOl. 

9. A I R 1915 Mad G3=25 I 0 957=38 Mad 

1144. 


